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EETNOLDS  t.  REYNOLDS. 
(Snpreme  Court,  Special  Term,  New  Tork  Coanty.    June  9,  1913.) 

1.  Disco VBBT  (J  43*) — Examinatior  Bktobb  Tbiai.— Subject- Mattkb  of  Ex- 

amination. 

An  examination  of  a  party  before  trial  will  not  be  denied,  because 
tbe  matters  about  whieb  he  is  sought  to  be  examined  are  privileged,  since 
the  privilege  is  a  personal  one,  and  may  not  be  insisted  upon,  and  the 
question  should  be  reserved  for  the  disposition,  of  the  Justice  before  whom 
the  examination  is  conducted. 

(Ed.  Note. — ^Por  other  cases,  see  Discovery,  Cent  Dig.  i  66;  Dec  Dig. 
i  43.»] 

2.  DivoBCK  (J  85*) — DiscovBBT— Subjbct-Mattkb  of  Examination. 

In  an  action  for  divorce,  where  the  husband  denies  the  allegations  of 
the  complaint,  be  cannot  be  examined  before  trial  concerning  his  property 
and  income,  since  the  testimony  sought  would  be  material  only  upon  the 
question  of  alimony,  which  is  a  mere  incident  of  the  cause  of  action,  and 
should  not  be  gone  into  until  the  merits  of  the  case  are  determined. 

[Ed.  Note. — ^For  other  cases,  see  Divorce,  Dec.  Dig.  |  85.*] 

Action  by  Mary  A.  Reynolds  against  John  J.  Reynolds.  On  mo- 
tion to  vacate  an  order  for  the  examination  of  the  defendant.    Denied. 

Lesser  Bros.,  of  New  York  City,  for  the  motion. 
Robert  Kelly  Prentice,  of  New  York  City,  opposed. 

GIEGERICH,  J.  [1]  The  only  matters  which,  by  her  affidavit,  the 
plaintiff  shows  that  she  expects  to  establish  by  the  examination  of  the 
defendant  before  trial,  are  the  acts  of  adultery  charged  against  him 
in  the  complaint  and  the  amount  of  his  property  and  income.  Al- 
though the  defendant  is  privileged  as  to  the  first  ground,  this  does  not 
constitute  a  valid  reason  for  denying  the  plaintiff's  right  to  the  order 
for  his  examination,  since  the  privilege  is  a  personal  one,  and  may  not 
be  insisted  upon.  At  all  events,  the  question  should  be  reserved  until 
the  examination  occurs,  and  can  then  be  disposed  of  by  the  justice 
before  whom  it  is  conducted.  Ryan  v.  Reagan,  46  App.  Div.  590,  62 
N.  Y.  Supp.  39;  Matter  of  Sayre,  70  App.  Div.  329,  75  N.  Y.  Supp. 
286;  Bioren  v.  Canadian  Mines  Co.,  140  App.  Div.  523,  125  N.  Y. 
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Supp.  392;  Peterson  v.  Fowler,  143  App.  Div.  282,  128  N,  Y.  Supp. 
505. 

[2]  While  the  order  in  its  entirety  will  not  be  vacated  on  the  ground 
that  the  defendant  will  be  privileged  from  testifying,  his  examination 
in  advance  of  the  trial  relative  to  his  property  and  income  cannot  be 
sanctioned.  In  Danziger  v.  Danziger,  68  Misc.  Rep.  452,.  124  N.  Y. 
Supp.  177,  which  was  an  action  for  divorce,  an  examination  of  the 
husband  before  trial  was  sought  concerning  his  prc^erty  and  income, 
and  in  vacating  the  order  I  took  the  ground,  among  others,  that  the 
testimony  which  the  wife  desired  to  obtain  was  material  only  upon  the 
question  of  alimony,  and  that  alimony  was  a  mere  incident  to  the  cause 
of  action  itself,  and,  logically,  a  matter  which  ought  not  to  be  gone 
into  at  all  until  the  guilt  of  the  husband  was  first  established.  The 
Appellate  Division  of  this  department,  in  the  subsequent  case  of  Van 
Valkenburgh  v.  Van  Valkenburgh,  149  App.  Div,  482,  133  N.  Y. 
Supp.  942,  took  the  same  view,  saying : 

"The  qnestion  of  defendant's  financial  condition  In  reference  to  any  award 
of  alimony  does  not  become  an  issue  until  plaintiff  has  succeeded  in  establisb- 
ing  her  right  to  the  judgment  which  she  seeks.  Should  she  fall  in  her  action, 
or  should  the  defendant  recover  Judgment  In  bis  favor  upon  bis  counterclaim, 
wherein  he  asks  for  relief,  the  information  sought  by  the  examination  would 
be  inunaterlal,  unnecessary,  and  useless." 

In  the  present  case  the  averments  of  the  defendant's  alleged  adul- 
tery and  of  the  residence  of  the  plaintiff  are  denied,  and  any  inquiry 
as  to  his  property  or  income  would  be  manifestly  improper  until  such 
issues  had  been  established  against  him. 

Motion  to  vacate  the  order  for  the  examination  of  the  defendant 
denied ;  but  his  examination  will  be  limited  to  the  question  of  adultery, 
in  respect  of  which  he  is  at  liberty  to  claim  that  he  is  privileged  from 
testifying. 


BBROER  V.  HERBERT. 

(Supreme  Court,  Special  Term,  N6w  Xork  County.    June  9, 1913.) 

L  DiscovEBT  (S  61*) — Statdtoet  Pbocekdinob — Obdeb— Vacation. 

Where  the  plaintiff  in  an  action  for  breach  of  marriage  promise,  In 
which  the  defense  was  a  general  denial  and  release,  obtained  an  order  for 
the  examination  of  the  defendant  as  to  his  marriage  with  another  and 
as  to  his  financial  means,  a  motion  of  the  defendant  to  vacate  the  order, 
accompanied  by  an  affidavit  in  which  he  admitted  that  he  was  married  to 
another  at  the  time  of  the  alleged  promise  to  marry  the  plaintiff,  should 
be  granted,  since  the  affidavit  gives  all  the  information  required  by  the 
plaintiff  as  to  the  former  marriage, .  and  inquiry  into  his  financial  con- 
dition cannot  be  made  while  the  giving  of  the  release  is  undenled. 
[Ed.  Note. — For  other  cases,  see  Discovery,  Cent.  Dig.  {  75;  Dea  Dig. 

I  ei.»] 

2.  Dmcovebt  (J  61*) — Statutory  Pkoceedings—Obdeb— Vacation. 

Where  the  examination  of  the  defendant  is  songht  for  the  purpose  of 
harassing  and  annoying  him,  the  order  for  the  examination  should  be 
vacated. 

[Ed.  Note. — ^For  other  cases,  see  Discovery,  Cent  Dig.  |  76;  Dec.  Dig. 
I  61-*] 
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Action  by  Anita  Berger  against  Frederick  W.  Herbert.  On  a  mor 
tion  to  vacate  an  order  for  the  examination  of  the  defendant  Motion 
granted. 

James  S.  McDonogh,  of  New  York  City,  for  the  motion. 
L.  &  J.  Weinberger,  of  New  York  City,  opposed. 

GIEGERICH,  J.  [1]  The  defendant  moves  to  vacate  an  order  for 
his  examination  in  an  action  to  recover  $50,000  damages  for  an  al- 
leged breach  of  promise  of  marriage.  The  answer  is  substantially  a 
general  denial,  and  a  general  release  before  the  commencement  of  the 
action  is  also  pleaded  as  a  separate  and  distinct  defense.  It  was  held 
in  Wessel  v.  Schwarzler,  No.  1,  144  App.  Div.  587,  129  N.  Y.  Supp. 
521,  where  a  parent  brought  suit  to  recover  $100,000  damages  for  the 
alleged  seduction  of  a  minor  daughter,  and  in  Wessel  v.  Schwarzler, 
No.  2,  144  App  Div.  589,  129  N.  Y.  Supp.  522,  which  was  brought  by 
such  daughter  to  recover  $100,000  damages  for  alleged  breach  of 
promise  of  marriage,  that  in  such  class  of  actions,  where  large  dam- 
ages are  demanded,  the  examination  generally  of  the  defendant  will 
not  be  permitted.  The  plaintiff's  attorneys  apparently  had  the  forego- 
ing adjudications  in  mind  when  they  applied  for  the  order  sought  to  be 
vacated,  since  it  confines  the  examination — 

"to  obtaining  from  the  defendant  facts  and  evidence  as  to  wbetber  the  defend- 
ant was  married  on  or  before  June  1,  1910,  and  the  name  of  the  person  to 
whom  be  was  married  and  the  date  and  other  circumstances  of  snch  marrl»ge, 
and  whether  said  marriage  was  valid  and  In  force  on  and  after  June  1,  1910, 
and  as  to  the  means,  property,  and  assets  of  the  defendant" 

The  defendant,  in  his  moving  affidavit,  concedes  that  he  was  mar- 
ried to  another  person  than  the  plaintiff  at  the  time  when  he  is  al- 
leged to  have  made  the  promise  of  marriage  upon  which  the  action  is 
brought.  This  is  all  the  information  iti  support  of  her  case,  so  far  as 
the  defendant's  marriage  is  concerned,  that  the  plaintiff  could  reason- 
ably expect  to  get  upon  an  examination  of  the  defendant,  in  view  of 
his  answer.  I  do  not  think,  under  the  circumstances  disclosed  by  the 
papers  submitted,  that  the  plaintiff  should  be  permitted  to  inquire  into 
the  defendant's  means  and  financial  affairs  at  this  stage  of  the  action. 
As  already  stated,  the  answer  pleads  a  general  release  before  the  com- 
mencement of  this  action,  and  although  the  execution  and  delivery  of 
such  release  is  also  alleged  in  the  z^davit  upon  which  the  present 
motion  to  vacate  the  order  for  the  defendant's  examination  is  made, 
the  plaintiff  has  not  denied  such  allegation.  If  the  release  is  a  valid 
one,  the  plaintiff  cannot  recover,  and  an  examination  into  the  defend- 
ant's affairs  should  not  be  permitted,  in  the  absence  of  such  denial. 

[2]  Moreover,  I  am  satisfied,  after  reading  the  papers  presented, 
that  the  examination  of  the  defendant  is  not  sought  in  good  faith,  and 
is  desired  solely  to  harass  and  annoy  him.  The  right  to  examine  an 
adverse  party  will  be  denied,  where  the  examination  is  sought  for  im- 
pr<^er  and  ulterior  purposes  (Wessel  v.  Schwarzler,  No.  1,  supra; 
Kombluth  v.  Isaacs,  149  App.  Div.  108,  133  N.  Y.  Supp.  737);  an4, 
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appl}ring  this  rule  to  the  case  at  bar,  the  order  for  the  defendant's  ex- 
amination/should  be  vacated. 

The  motion  is  therefore  granted,  with  $10  costs  to  the  defendant  to 
abide  the  event.    Order  signed. 


ase  App.  Dlv.  861.) 

STEIN  V.  WHITMAN  et  al 

(Supreme  Court,  Appellate  Division,  First  Department    Bfay  29,  1913.) 

1.  Bonds  (S  88*) — Rights  on  AssiainiENT. 

The  liability  of  an  obligee  in  a  bond  under  seal  providing  for  the  pay- 
ment of  money  becoming  due  at  the  option  of  the  obligee  on  default  of 
interest,  arising  from  his  assigning  the  bond  and  guaranteeing  payment 
thereof  according  to  its  tenor,  is  that  of  surety,  and  he  is  primarily  liable 
for  the  original  debt;  the  liability  of  a  surety  being  to  pay  if  the  prin- 
cipal does  not,  but  that  of  a  guarantor  being  to  pay  if  the  principal  can- 
not. .  . 

[Ed.  Note.— For  other  cases,  see  Bonds,  Cent  Dig.  if  88-91;  De&  Dig. 
|88.»] 

S.  Bonds  (8  122*) — ^Actions— Pasties. 

Under  Code  Civ.  Proc.  |i  454,  providing  that  two  or  more  persons  sev- 
erally liable  on  the  same  written  instrument  may  be,  included  as  defend- 
ants, an  assignee  of  a  bond  under  seal  for  the  payment  of  money  may 
proceed  in  one  action  against  the  obligor  and  the  obligee  liable  as  surety. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Cent  Dig.  U  97,  99  148,  158; 
Dec.  Dig.  I  122.*] 

Laugblin  and  Dowling,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Isidor  Stein  against  Clarence  P.  Whitman  and  another. 
From  an  order  overruling  a  demurrer  to  the  complaint,  and  granting 
plaintiff  judgment  thereon,  defendants  appeal.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Edwin  P.  Kilroe,  of  New  York  City,  for  appellants. 

Ludwig  M.  Wilson,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  complaint  alleges  that  the  defendant  Whit- 
man made  his  bond  under  seal  payable  to  defendant  Faunce,  which 
bond  provided  that  the  whole  amount  should,  at  Faunce's  option,  be- 
come due  on  default  of  any  installment  of  interest;  that  Faunce  as- 
signed the  bond  to  plaintiff,  guaranteeing  payment  thereof  according 
to  its  tenor;  that  default  had  been  made  in  a  semiannual  installment 
of  interest,  and  plaintiff  elected  to  have  the  whole  amount  due ;  where- 
fore he  demands  judgment  against  both  defendants.  The  demurrer  is 
upon  the  ground  that  the  defendants  are  not  severally  liable  upon  the 
same  instrument. 

[  1  ]  The  allegation  is  that  appellant  guaranteed  payment  of  the  debt 
expressed  by  the  bond.  Strictly,  appellant's  obligation  was  in  the 
nature  of  that  of  a  surety,  rather  than  that  of  a  guarantor,  and  as 
such  he  became  primarily  liable  for  the  original  debt  (Loos  v.  McCor- 
'  •For  otber  o«8M  •••  lame  Wptc  A  I  humbbb  in  Dec.  *  Am.  Dig*.  1107  to  data,  *  Rop'r  IndexM 
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mack.  107  App.  Div.  8,  93  N.  Y.  Supp.  1088,  95  N,  Y.  Supp.  1141), 
and  respondent,  at  his  election,  could  proceed  again$t  Whitman  and 
appellant  simultaneously. 

[i]  If,  therefore,  appellant  became,  as  to  respondent,  a  principal 
debtor  under  the  bond,  he  a:nd  Whitman  were  liable  upon  the  same  in- 
strument, and  could  be  joined  as  defendants.  Code  Civil  Proc.  454. 
In  Roehr  v.  Liebman,  9  App.  Div.  247,  41  N.  Y.  Supp.  489,  and  kin- 
dred cases,  it  was  held  that  the  contract  of  the  principal  debtor  and 
that  of  the  guarantor  arose  out  of  distinct  and  independent  contracts, 
and  not  upon  the  same  instrument. 

I  apprehsnd  that  a  sound  distinction  between  the  above  cases  and 
the  present  lies  in  the  essentid  difference  between  the  liability  of  a 
surety  and  that  of  a  guarantor;  the  liability  of  the  former  being  orig- 
inal, and  that  of  the  latter  being  collateral,  or,  as  it  is  sometimes  ex- 
pressed, the  liability  of  a  surety  is  to  pay  if  the  principal  does  not 
while  that  of  a  guarantor  is  to  pay  if  the  principal  cannot.  In  other 
words  the  distinction  goes  to  the  root  of  the  difference  between  an  ob- 
ligation to  pay  and  one  for  collection. 

The  order  should  be  affirmed,  with  costs. 

INGRAHAM,  P.  J.,  and  McLAUGHUN,  J.,  concur. 

LAUGHLIN,  J.  (dissenting).  The  plaintiff  in  this  action  seeks  to 
recover  the  sum  of  $3,500,  together  with  interest  thereon,  of  both 
defendants.  His  cause  of  action  against  the  defendant  Whitman  is 
based  on  a  bond  executed  by  him  for  the  payment  of  said  sum  to  the 
defendant  Faunce,  and  his  cause  of  action  against  the  defendant  Faunce 
is  on  an  assignment  in  writing  of  said  bond  by  Faunce  to  the  plaintiff, 
and  it  is  alleged  that  he  "guaranteed  to  the  plaintiff  the  payment  of 
said  bond,  according  to  its  tenor."  The  defendants  demurred,  on  the 
ground  that  causes  of  action  have  been  improperly  united.  The  plain- 
tiff thereupon  moved  for  judgment  on  the  pleadings,  and  his  motion 
was  granted. 

The  appeal,  therefore,  presents  but  a  single  question,  namely, 
whether  these  two  causes  of  action  have  been  improperly  united.  Un- 
doubtedly the  assignor  of  the  bond  guaranteed,  not  the  collection  of 
the  amount,  but  the  payment  of  the  tond ;  and  he  became  liable  to  the 
plaintiff  on  his  guaranty  the  moment  the  default  occurred.  The  plain- 
tiff was  then  in  a  position  to  sue  either  of  the  defendants.  The  lia- 
bility of  the  obligor  was  created  by  the  bond  itself,  and  that  of  the 
assignor  by  the  assignnient  by  which  he  assumed  liability  for  the  per- 
formance of  the  obligation ;  and  that  is  the  point  decided  in  Loos  v. 
McCormack,  107  App.  Div.  83,_93  N.  Y.  Supp.  1088,  95  N.  Y.  Supp. 
1141,  which  is  analogous  in  that  respect,  but  is  not  decisive  of  the 
question  presented  by  this  appeal,  which  is  whether  this  liability,  which 
is  several,  may  be  enforced  in  one  action,  where  the  objection  is  time- 
ly and  properly  made.  The  defendants  are  not  liable  on  the  same  in- 
strument, and  therefore  section  454  of  the  Code  of  Civil  Procedure 
does  not  authorize  their  joinder.  That  section  embraces  a  several  lia- 
bility, where  one  party  is  liable  as  a  principal  and  another  as  a  guar- 
antor or  surety ;  but,  with  the  exception  of  bills  of  exchange  and  prc»n- 
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issory  notes,  only  where  the  liability  in  the  latter  capacity  is  created 
by  the  same  contract  or  instrument  in  writing,  by  the  guarantor  or 
surety  becoming  a  party  thereto  originally,  or  becoming  in  effect  a 
•party  thereto  and  liable  thereon-,  subsequently.  Carman  v.  Plass  et  al., 
23  N.  Y.  286;  Barton  v.  Speis,  S  Hun,  60;  Roehr  v.  Liebmann,  9  App. 
Div.  247,  41  N.  Y.  Supp.  489;  De  Ridder  v.  Schermerhorn,  10  Barb. 
638;  Tibbits  v.  Percy,  24  Barb.  39;  International  Text  Book  Co.  v. 
Fox,  149  App.  Div.  369,  134  N.  Y.  Supp.  383;  Draper  v.  Snow,  20  N. 
Y.  331,  75  Am.  Dec.  408;  Tuton  v.  Thayer,  47  How.  Prac  180. 
I  therefore  vote  for  reversal  of  the  judgment 

DOWUNG,  J.,  concurs. 


AUTOMATIC  STRAPPING  MACH.  CO.  v.  TWISTED  WIRE  &  STEEL  CO. 

et  al. 

(Supreme  Court,  Special  Term,  New  Tork  County.    June  2,  1913.) 

1.  CONTBACTS  (J  333*) — CONSTEDCTIOK — ^RiaHTS  ACQtnBED  BY  TBIBD  PBBSOHS. 

Allegations  that  plaintiff,  who  was  engaged  In  manufacturing  a  ma- 
chine for  strapping  boxes  and  In  selling  box  straps,  contracted  with  de- 
fendant for  such  straps  as  should  be  necessary  to  fill  orders  obtained 
by  plaintiff,  with  a  provision  that  defendant  was  to  supply  a  strapping 
machine  to  every  one  of  its  customers  who  should  order  straps  exceed- 
ing $150,  alleging  performance,  and  defendant's  breach  of  contract  in 
receiving  orders  in  excess  of  $160  and  falling  to  supply  strapping  ma- 
chines to  such  customers,  to  plaintiff's  damage,  stated  a  good  cause  of 
action  against  defendant  and  its  successor,  though  it  was  not  alleged 
that  defendant  agreed  to  purchase  strapping  machines  from  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §§  1196,  1640- 
1657,  1659;    Dec.  Dig.  §  333.»] 

2.  Damages  (I  159*) — Pbooj^Measubb  of  Damaoes— Bbeaoh  of  Contbact. 

Upon  a  complaint  alleging  a  legal  promise  by  defendant  to  plaintiff 
and  a  breach  thereof,  any  damages  within  the  contemplation  of  the  par- 
ties can  be  proved  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  H  429-138,  440- 
444,  447,  449-453 ;   Dec.  Dig.  {  159.*] 

8.  Pleadino  (§  8») — Conclusions  of  Law. 

An  allegation  that  the  contract  sued  on  was  binding  upon  the  parties, 
their  successors  and  assigns,  and  that  one  of  the  parties  defendant  suc- 
ceeded to  the  Interests  of  the  other  and  assumed  all  its  liabilities,  was 
not  a  conclusion  of  law,  but  a  statement  of  an  ultimate  fact  bringing 
the  successor  within  the  terms  of  such  contract,  since  It  was  not  nec- 
essary for  the  plaintiff  to  allege  the  evidence  by  which  such  facts  were 
tp  be  established. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  if  12-28%.  68; 
Dec.  Dig.  S  8.»] 

4.  Action  (8  50*)— Joinder— Pabties. 

Under  Code  Civ.  Proc.  f  454,  providing  that  two  or  more  persons  oev- 
erally  liable  upon  the  same  written  instrument  may  all  or  any  of  them 
be  included  as  defendants  In  the  same  action,  at  the  option  of  plaintiff, 
the  liability  of  a  successor  of  the  original  defendant  Is  a  liability  as 
such  under  the  original  contract,  so  that  they  were  properly  Joined  as 
defendants. 

[Ed.  Note. — ^For  other  cases,  see  Action,  Cent  Dig.  {f  511-547;  Dec. 
Dig,  i  50.*] ■ 

*Por  other  casea  see  sun*  topic  A  i  smtaax  In  Dec.  A  Am.  Dlgi.  1907  to  date,  A  Rep'r  ladezea 
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Action  by  the  Automatic  Strapping  Machine  Company  against  the  Twisted 
Wire  &  Steel  Company  and  the  Twisted  Wire  Box  Strap  Company.  Demur- 
rers of  the  several  defendants  overruled,  with  leave  to  plead  over ;  otherwise, 
judgment  granted  for  plaintiff. 

Charles  A.  Taussig,  of  New  York  City,  for  plaintiff. 
Feldblum,  Belzensteln  &  Levison,  of  Brooklyn,  for  defendants. 

PAGE,  J.  This  action  is  brought  by  the  plaintiff,  Automatic  Strap- 
ping Machine  Company,  against  the  Twisted  Wire  &  Steel  Company 
and  the  Twisted  Wire  Box  Strap  Company,  to  recover  damages  for  an 
alleged  breach  of  contract.  The  contract  in  suit  was  made  with  the 
Twisted  Wire  Box  Strap  Company,  and  the  plaintiff  is  suing  the 
Twisted  Wire  &  Steel  Company  as  the  successor  of  the  original  con- 
tractor. Both  defendants  have  demurred  to  the  complaint  on  the 
grounds  that  causes  of  action  have  been  improperly  united  and  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  Separate  motions  for  judgment  on  the  pleadings  have  been 
made  by  each  defendant,  and  a  separate  motion  has  been  made  by  the 
plaintiff  for  judgment  on  the  demurrer  of  each  defendant,  making  four 
motions  in  all.  They  have  been  consolidated  by  consent  and  heard 
as  a  single  motion. 

[1-3]  The  plaintiff  is  engaged  in  manufacturing  a  machine  for 
strapping  boxes  and  in  selling  box  straps.  The  contract  upon  which 
the  plaintiff  is  suing  is  annexed  to  the  complaint,  and  fixes  and  deter- 
mines the  rights  of  the  parties.  By  its  terms  the  defendants  agreed 
to  supply  to  the  plaintiff  at  a  scheduled  price  all  such  wire  box  straps 
as  shall  be  necessary  to  fill  the  orders  which  may  be  secured  by  the 
plaintiff,  upon  which  the  defendants  agreed  to  pay  the  plaintiff  commis- 
sions at  a  stated  rate.    The  contract  contains  a  further  provision  that : 

"The  party  of  the  first  part  [the  defendant]  agrees  to  supply  one  automatic 
strapping  machine  to  every  one  of  Its  customers  who  shall  send  In  orders 
of  which  the  sum  shall  reach  the  amount  of  one  hundred  and  fifty  dollars 
($150)  worth  of  strap;  and  if  the  orders  should  amount  tP  a  sum  which  is 
a  multiple  of  one  hundred  and  fifty  dollars  ($150)  an  additional  machine  shall 
be  placed  for  each  additional  one  hundred  and  fifty  dollars'  worth  of  strap 
so  sold  by  the  party  of  the  first  part" 

There  was  also  a  covenant  upon  the  part  of  the  plaintiff  to  sell  the 
box  strap  manufactured  by  the  defendants  and  no  other,  and  there 
were  other  provisions  immaterial  to  the  questions  here  involved.  The 
complaint  alleges  that  the  plaintiff  has  duly  performed  all  the  terms 
and  conditions  on  its  part  to  be  performed,  and  that  the  defendants 
have  broken  the  contract  in  that  they  have  received  from  their  cus- 
tomers orders  in  excess  of  $150  and  multiples  thereof,  and  have  failed 
to  supply  strapping  machines  to  them,  as  provided  in  the  agreement, 
all  to  the  plaintiff's  damage  in  the  sum  of  $3,000.  It  is  claimed  that 
the  complaint  fails  to  state  a  cause  of  action,  in  that  it  nowhere  ap- 
pears in  the  contract  that  the  defendants  agreed  to  purchase  strapping 
machines  frc»n  the  plaintiff. 

I  am  of  the  opinion  that  such  an  allegation  in  the  complaint  or  such 
a  term  in  the  contract  is  unnecessary  to  complete  the  plaintiff's  cause 
of  action.  If  the  defendant  promised  the  plaintiff,  upon  good  consid- 
eration, to  supply  strapping  machines  to  third  parties  under  given  con- 
ditions and  it  failed  to  keep  its  engagement  so  to  do,  a  cause  of  action 
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for  breach  of  that  promise  immediately  arose,  whether  the  defendant 
engaged  to  purchase  the  said  machines  from  the  plaintiff  or  not.  If 
there  was  no  engagement  to  purchase  the  machines  from  the  plaintiff, 
it  might  well  be  that  the  plaintiff  could  prove  no  damages  at  the  trial 
and  could  recover  nothing.  On  the  other  hand,  the  plaintiff  might 
show  that  he  was  the  sole  manufacturer  and  seller  of  the  machine 
which  the  defendant  contracted  to  deliver,  and  that  his  damages  were 
as  alleged.  The  complaint  shows  a  legal  promise  made  by  the  defend- 
ant to  the  plaintiff  and  a  breach  thereof.  Under  these  allegations  any 
damages  within  the  contemplation  of  the  parties  can  be  proved  at  the 
trial. 

It  is  further  claimed,  on  behalf  of  the  defendant  Twisted  Wire  & 
Steel  Company,  that  it  is  not  a  party  to  the  agreement  in  suit,  and  that 
no  facts  are  stated  in  the  complaint  to  show  that  it  became  liable  there- 
on; the  statements  in  paragraphs  viii  and  ix  being  merely  legal  con- 
clusions. Both  the  contract  and  the  complaint  state  that  the  contract 
provided  that  it  should  be  binding  upon  the  parties  thereto,  their  suc- 
cessors and  assigns.    Paragraph  ix  of  the  complaint  states  that: 

"The  defendant  Twisted  Wire  &  Steel  Company  succeeded  to  the  business 
and  interests  of  the  said  defendant  Twisted  Wire  Box  Strap  Company  and 
has  assumed  all  of  Its  assets  and  liabilities,  including  any  liability  theretofore 
incurred  and  subsequently  to  accrue  upon  said  agreement    •    •    •  " 

This  is  not  a  conclusion  of  law,  but  a  statement  of  an  ultimate  fact, 
which  brings  the  said  defendant  within  the  terms  of  the  contract  and 
fixes  its  status  and  obligation  thereunder  as  successor  of  the  original 
party.  It  was  not  necessary  for  the  plaintiff  to  state  in  its  complaint 
the  evidence  by  which  this  fact  is  to  be  established.  I  am  of  the  opin- 
ion, therefore,  that  the  complaint  states  a  good  cause  of  action  against 
both  defendants. 

[4]  The  other  ground  of  demurrer  alleged,  that  there  is  a  mis- 
joinder of  causes  of  action,  is  without  foundation.  Section  454  of  the 
Code  of  Civil  Procedure  provides  that: 

"Two  or  more  persons  severally  liable  upon  the  same  written  instrument 
*  *  *  may  all  or  any  of  them  be  included  as  defendants  In  the  same  action 
at  the  option  of  the  plaintiff." 

The  liability  of  the  defendant  Twisted  Wire  &  Steel  Company,  if 
any,  is  as  successor  to  the  defendant  Twisted  Wire  Box  Strap  Com- 
pany under  the  contract.  The  fact  that  it  may  have  assumed  that  lia- 
bility and  made  itself  the  successor  of  the  latter  company  by  a  collater- 
al agreement  of  some  kind  with  its  predecessor  is  immaterial.  Its  ob- 
ligation to  the  plaintiff  is  under  the  original  contract  and  pursuant  to 
its  terms.  The  liability  of  these  parties,  if  any,  is  upon  the  same  writ- 
ten instrument,  and  they  are  properly  joined  as  defendants  in  this  ac- 
tion. The  cases  cited  by  the  defendants  of  actions  against  principal 
and  guarantor  by  a  separate  instrument  have  no  application  here. 

The  demurrers  of  the  several  defendants  are  overruled,  and  leave  is 
granted  to  withdraw  the  demurrer  and  plead  over  within  10  days  after 
notice  of  an  entry  of  an  order  herein  upon  payment  of  $10  costs.  If 
the  defendants,  or  either  of  them,  fail  to  withdraw  the  demurrers  and 
plead  over  within  the  time  herein  specified,  judgment  will  be  granted 
for  the  plaintiff,  with  costs,  including  $10  costs  of  this  motion. 
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(81  Misc.  Rep!  48.) 

C.  T.  WILLABD  CO.  V.  CITT  OP  NEW  YORK  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.    March  25,  1913.) 

1.  MUNICIFAI,    COBPOBATIOHS    (|    373*) PUBUO    IKFBOVKKERTS— LlENS— SEF- 

ABATE   CONTBACTS. 

Liens  against  one  contract  for  a  public  Improvement  cannot  be  paid  out 
Of  moneys  arising  from  another  contract. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  i 
913;   Dec  Dig.  f  873.*] 

2.  Municipal  Cobpobatiowb  (|  373*) — Pcslic  Iicpbovewents— Liens. 

A  bank  contracted  to  finance  the  performance  of  certain  contracts  for 
public  improvements,  receiving  assignments  of  moneys  to  be  paid  thereon, 
and  credited  the  proceeds  of  the  several  Improvements  in  a  single  account 
against  advancements  made.  Materialmen,  having  furnished  materials 
for  one  or  the  other  of  the  Improvements,  claimed  Hens  on  the  balance 
In  the  hands  of  the  bank.  JBeld,  that  a  determination  of  what  particular 
fond  produced  the  balance,  and  whether  any  part  thereof  was  applicable 
to  any  of  the  liens,  could  not  be  had  before  all  the  claimants  to  the 
funds  were  made  parties. 
•  [Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
913;  Dec.  Dig.  I  373.»] 

Action  by  the  C.  T.  Willard  Company  against  the  City  of  New  York 
and  others  to  foreclose  liens  under  public  improvement  contracts.  De- 
cision suspended  for  want  of  proper  parties. 

See,  also,  142  N.  Y.  Supp.  11. 

Cushing  &  Cushlng,  of  New  York  City,  for  plaintiff. 

Douglas,  Armltage  &  McCann,  Archibald  R.  Watson,  Corp.  Counsel,  Eugene 
L.  Bushe,  John  C.  Walt,  Alexander,  Watrlss  &  Polk,  and  Elmer  O.  Story, 
all  of  New  York  City,  Wm.  F.  Hagarty  and  Maurice  V.  Theall,  both  of  Brook- 
lyn, Wm.  H.  Stayton  and  Geo.  A.  Voss,  both  of  New  York  City,  Wm.  A. 
Fisher,  of  Brooklyn,  and  Chas.  .A.  Winter,  Franklin  P.  Trautmann,  Ward, 
Haden  &  Satterlee,  and  Glno  C.  Speranza,  all  of  New  York  City,  for  defend- 
ants. 

GIEGERICH,  J,  The  action  is  to  foreclose  a  lien  claimed  to  have 
been  acquired  under  a  contract  in  writing  dated  on  or  about  August 
27,  1909,  for  a  public  improvement,  entered  into  by  the  Robertson  & 
Gerehart  Contracting  Company  with  the  city  of  New  York  for  the 
regulating,  grading,  and  paving  with  macadam  pavement  Bay  Ridge 
Parkway  (extension  of  Shore  Road),  between  Fourth  avenue  and  Ft. 
Hamilton  avenue,  in  the  borough  of  Brooklyn,  city  and  state  of  New 
York.  The  said  Robertson  &  Gerehart  Contracting  Company  also  en- 
tered into  other  contracts  with  the  city  which  are  designated  in  the 
evidence  and  briefs  as  "Purification  Plant"  and  "Sixty-Seventh  Street" 
contracts.  Another  contract  was  entered  into  relative  to  work  on  Bay 
Ridge  avenue,  which  was  considered  as  part  of  the  contract  which  is 
the  subject  of  this  action.  The  evidence  shows  that  the  Ridgewood 
National  Bank  agreed  to  finance  the  contractor  in  its  said  contracts, 
and  that  the  latter,  on  or  about  September  23,  1909,  by  an  instrument 
in  writing,  assigned  to  the  said  bank  all  moneys  due  or  to  grow  due 
under  the  contract  in  suit,  and  assignments  were  also  made  by  the 

•For  other  canes  see  same  topic  ft  i  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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contractor  to  the  bank  of  moneys  due  or  to  grow  due  under  other  con- 
tracts made  by  it  with  the  city  of  New  York.  Thereafter  numerous 
liens  were  filed  with  the  comptroller  and  the  park  board  of  the  city  of 
New  York  for  materials  and  labor  furnished  upon  the  public  improve- 
ment in  controversy.  Among  others  who  filed  liens  and  took  part  in 
the  trial  of  this  action  are  the  following,  with  the  date  of  filing  and 
the  amount  of  their  liens  set  opposite  their  names,  viz.:  The  Con- 
tractors' Supply  Company,  September  7,  1910,  $1,394.59;  Henry 
Steers,  Incorporated,  November  12,  1910,  $3,356.25 ;  plaintiff  (the  C. 
T.  Willard  Company),  November  29,  1910,  $1,767.88.  The  said  con- 
tractor, Robertson  &  G'erehart  Contracting  Company,  was  adjudi- 
cated a  bankrupt  in  the  United  States  District  Court  for  the  Eastern 
District  of  New  York  on  or  about  December  22,  1910.  The  bank 
bonded  the  said  liens,  and  moneys  were  paid  by  the  city  on  the  con- 
tracts so  assigned  upon  the  giving  of  indemnity  bonds  to  the  city. 

The  bank  claims  that  it  loaned  and  advanced  to  the  contractor  vari- 
ous sums  of  money,  amounting  in  the  aggregate  to  $108,754.06,  and 
that  there  should  be  added  to  the  amount  due  to  the  bank  the  follow- 
ing items,  viz. :  Interest,  $1,499.68 ;  premitmis  paid  on  bonds  to  dis- 
charge liens,  $388.49;  additional  premiums  paid  on  indemnity  bonds, 
$128;  attorney's  fees  for  services  rendered  in  connection  with  the 
giving  of  bonds,  $200;  total,  $2,216.17.  This  last-mentioned  sum, 
added  to  the  sum  of  $108,754.06,  brings  the  total  of  the  bank's  claim 
up  to  the  sum  of  $110,970.23.  The  bank  received  the  following  sums 
from  the  following  sources,  namely:  Bay  Ridge  (A)  $68,067.59; 
Bay  Ridge  (B),  $1,452.29  ($69,519.88);  purification  plant,  $11,687.26; 
Sixty-Seventh  Street,  $11,143.45;  other  work,  $24,903.74;  total,  $117,- 
254.23.  Subtracting  the  total  of  the  bank's  alleged  offsets,  $110,970.- 
23,  leaves  a  net  balance  of  $6,284  over  and  above  all  loans  and  ad- 
vances made  by  the  bank  to  the  contractor,  exclusive  of  charges  for 
interest,  premiums  on  bonds,  and  attorney's  fees. 

It  is  claimed  on  behalf  of  some  of  the  lienors  that  the  bank  is  not 
entitled  to  reimbursement  for  premiums  paid  on  bonds,  nor  should 
they  be  allowed  anything  for  attorney's  fees  claimed  to  have  been  in- 
curred. It  is  further  claimed  in  their  behalf  that  the  bank  should  be 
charged  with  the  ihterest  on  the  balance  in  its  hands,  which  claim  is 
disputed  by  the  bank.  It  is  claimed  on  behalf  of  the  lienors  that  the 
balance  in  the  hands  of  the  bank  is  applicable  to  the  payment  of  their 
liens  which  are  embraced  in  this  action,  because  the  last  two  payments 
came  out  of  the  contract  in  suit,  as  follows:  March  8,  1911,  $11,430.- 
22;  April  25,  1911,  $11,591.77;  total,  $23,021.99.  The  learned  coun- 
sel for  the  bank  and  surety  company,  adverting  to  such  final  payments 
on  the  Bay  Ridge  contracts,  urges  that  it  does  not  follow  from  the 
"mere  sequence  of  contributions  to  the  pot  that  the  dregs  of  the  entire 
mixture  are  attributable  to  one  ingredient  rather  than  to  another." 

The  previous  payments  were  $11,687.50  on  the  purification  plant 
contract  and  $11,143.35  on  the  Sixty-Seventh  Street  contract,  making 
a  total  of  $22,830.61,  which  the  bank  claims  was  received  for  the  pur- 
pose of  finishing  the  contract  which  is  the  subject  of  this  action  and 
to  earn  the  said  final  payments  on  it,  which  overcame  the  deficit  that 
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existed  until  the  last  payment  was  made.  The  cashier  of  the  bank 
testified  that  the  moneys  from  five  different  sources  went  into  the  ac- 
count of  the  contractor  and  were  thus  intermingled  and  lost  their 
identity;  that  there  were  no  directions  given  to  the  bank  by  the  con- 
tractor as  to  applying  any  payment  to  any  particular  debts;  that  the 
agreement  was  that  the  bank  should  finance  the  contractor;  that  all 
the  assignments  stood  as  general  security;  that  the  method  adopted 
was  by  the  discount  of  notes  or  by  advances ;  that  the  notes  were  to 
bear  the  name  of  P.  Ryan,  either  as  maker  or  indorser,  but  that  the 
proceeds  of  the  notes  or  the  advances  made  went  into  the  bank  ac- 
count of  the  contractor  and  were  subject  at  all  times  to  check  in  the 
usual  course ;  that  checks  were  drawn  against  the  general  account  by 
the  contractor,  but  the  bank  had  no  means  of  knowing  whether  the 
money  went  into  one  contract  or  another,  or,  in  fact,  into  any  contract ; 
that  tile  moneys  received  were  applied  to  the  indebtedness  of  the  con- 
tractor ;  and  that  he  (the  cashier)  could  not  tell,  nor  would  an  exam- 
ination of  the  books  disclose,  to  what  particular  contract  the  balance 
in  the  hands  of  the  bank  belongs. 

[1]  It  appears  from  the  evidence  that  liens  for  substantial  sums 
have  been  filed  against  the  moneys  due  on  the  purification  plant  con- 
tract, that  suits  have  been  brought  to  foreclose  such  liens,  and  that  the 
parties  to  such  other  actions  are  not  parties  to  the  present  action. 
They  would  not,  therefore,  be  bound  by  any  adjudication  in  this  ac- 
tion. Liens  against  one  contract  cannot  be  paid  out  of  moneys  arising 
from  another  contract  (Quinlan  v,  Russell,  94  N.  Y.  350),  and  it  is 
therefore  necessary  to  determine  what  fund  produced  the  balance  in 
the  hands  of  the  bank,  and  whether  any  part  of  such  balance  is  ap- 
plicable to  any  of  the  liens  which  are  the  subject  of  this  action. 

[2]  From  what  has  been  said  it  is  apparent  that  this  question  is  not 
free  from  doubt,  and,  in  view  of  this,  justice  demands  that  its  solu- 
tion should  not  be  attempted  until  all  parties  claiming  an  interest  in 
the  fund  are  brought  in  as  parties  litigant.  As  already  seen,  all  such 
parties  are  not  before  the  court,  and  since  a  complete  determination 
of  the  controversy  cannot  be  had  without  them,  I  may  of  my  own 
motion  direct  that  they  be  brought  in.  Cook  v.  Lake,  50  App.  Div. 
92,  94,  95,  63  N.  Y.  Supp.  818;  City  Equity  Co.  v.  Elm  Park  Realty 
Co.,  135  App.  Div.  856,  120  N.  Y.  Supp.  437. 

Before  making  a  definite  disposition  of  the  matter  I  wish  to  see 
counsel,  and  will  appoint  the  29th  day  of  March,  1912,  at  the  opening 
of  the  court  at  Trial  Term,  Part  IV,  as  the  time  and  place  of  such  fur- 
ther hearing. 


O.  T.  WILLAHD  CO.  v.  CITY  OF  NEW  YORK  et  al. 

(Snpreme  Court,  Special  Term,  New  York  County.    May  22,  1913.) 

1.  MuNiciPAi.  CoBPOKATioNS  (J  873*) — Public  Impbovkmknt  CowTBACTa— As- 

eiONKBNTB— LiBNS— PBIOBITT. 

Wbere  a  public  ImproTement  contractor  assigned  his  right  to  receive 
payments  from  a  dty  to  a  bank  to  secure  advances  with  which  to  per- 
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form  the  contract,  which  assignments  were  properly  filed,  they  took  ptec- 
edence  over  dubseqaently  filed  Uens  of  materialmen  for  materials  fur- 
nished to  the  contractor  and  used  in  performing  the  work. 

[Ed.  Mote. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
913;  Dec.  Dig.  S  373.»] 

2.   MUNICIFAI.    COBPOBATIORS    (|   353*) — PDBLIO    iKPBOVElffiNT    CONTEACT— Afl- 

siGNUENiN— Consent  bt  Contbactob'b  Subety. 

Where  an  assignment  of  a  public  Improvement  contractor's  right'  to 
payments  under  his  contract  to  a  bank  furnishing  money  with  which  to 
perform  the  contract  was  absolute  in  form,  its  scope  was  not  limited  by 
a  consent  of  the  contractor's  surety  that  16  per  cent,  of  the  payments 
should  be  retained  according  to  the  contract  with  the  city,  and  should  not 
be  assigned  until  the  completion  of  the  work. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
885;   Dec.  Dig.  i  353;*   Assignments,  Cent  Dig.  {  26.] 

8.  Municipal  Cobpobationb  ({  373*)  —  Pubuo  Ihpbotekbnts  —  Contract— 
Peoceeds— Liens. 

Where  a  public  improvement  contractor's  right  to  receive  payments 
under  his  contract  was  assigned  to  a  bank  to  secure  advances  made  to 
enable  the  contractor  to  perform,  and  materialmen  filed  subsequent  liens, 
any  balance  remaining  after  paying  the  bank's  claim,  in  whosesoever 
hands  it  might  be,  was  subject  to  whatever  liens  attached  thereto. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
913;   Dea  Dig.  |  373.*] 

4.  Banks  ano  Banking  ({  132*) — Genebai.  Depostf— Intebest. 

Where  a  bank,  having  advanced  money  to  a  contractor  to  enable  him 
to  perform  certain  public  Improvement  contracts,  took  an  assignment  of 
the  contractor's  right  to  payments  under  his  contract  and  credited  pay- 
ments received  to  the  contractor's  general  deposit  account  which  was 
charged  with  the  advances,  the  bank  was  liable  for  Interest  on  the  bal- 
ance of  the  payments  in  its  hands  over  advances  made  for  the  benefit  ot 
materialmen,  who  had  filed  Uens  on  the  proceeds  to  be  derived  from  the 
contract 

[Ed  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §  361 ; 
Dec.  Dig.  §  132.*] 

6.  Municipal  Cobpobationb  (i  373*) — Ihpbovembnt  Contbactb— Liens  fob 
Matebials. 

Where  a  bank,  having  furnished  fnnds  to  a  imblic  Improvement  con- 
tractor to  enable  him  to  perform,  took  an  assignment  of  his  right  to  re- 
ceive the  proceeds  of  the  contract,  and  in  order  to  accomplish  this  was 
compelled  to  pay  certain  premiums  on  bonds  and  attorney's  fees,  but  re- 
ceived an  agreement  from  B,  by  which  he  contracted  to  indemnify  the 
bank  for  all  such  expenses,  the  bank  was  not  entitled  to  charge  them 
against  a  balance  remaining  after  payment  of  its  advances,  as  against 
lien  creditors  of  the  contractor  for  materials  furnished,  who  were  limited 
to  such  balance  for  payment  of  their  claims. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
913;    Dec.  Dig.  I  373.*] 

6.  Municipal  Cobpobations  (§  373*) — Public  Iicpbovembnts — Sep  abate  Con- 
tbacts — Ckedits — Interest. 

A  bank,  having  agreed  to  finance  a  contractor's  performance  of  certain 
public  improvement  contracts,  received  assignments  of  the  contractor's 
right  to  payments  from  the  city,  and,  having  received  certain  payments 
under  the  P.  contract  used  them  to  finance  the  performance  of  the  B. 
contract  Held  that  since  the  lienors  under  neither  contract  filed  their 
liens  for  materials  furnished  the  contractor  until  after  the  last  payment 
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ooder  the  P.  contract  had  been  made,  and  the  payments  so  derived  from 
•  that  contract  were  necessary  to  satisfy  the  bank's  claim  for  advances 
generally  to  the  contractor,  such  payments  could  not  be  lawfully  used, 
as  against  the  lienors  under  the  P.  contract,  for  the  performance  of  the 
B.  contract,  and  hence  the  bank  was  Uable  to  such  lienors  for  interest 
on  the  payments  received  under  the  P.  conteact  from  the  date  they  were 
received  to  the  date  of  final  payment 

[Ei.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  { 
»X3;    Dec.  Dig.  {  373.*] 

7.  MuNiciPAi.  CoBPOSATioRB  (|  873*) — Public  Impbovkmknt  Conteacts— Pkb- 

FOBMANCE—IiiER— Enforcement. 

Where  defendant  S.  filed  its  lien  on  a  public  improvement  contractor's 
right  to  the  proceeds  of  the  contract  November  26,  1910,  and  the  Hen  was 
extended  for  six  months  from  February  11,  1911,  and  an  action  was  com- 
menced by  another  lienor,  and  a  Us  pendens  filed  April  7th,  following, 
whereupon  defendant  S.  interposed  an  answer  on  August  8th,  his  lien  was 
valid,  and  was  not  objectionable,  in  that  S.  had  not  obtained  a  further 
order  extending  the  lien,  nor  bad  itself  filed  a  lis  pendens. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  I 
913;    Dec  Dig.  |  373.*] 

8.  MoNiciPAi,  CoBPOEATioNS  (|  373*)  —  Public  Impbcvbmbnt  Contbactb  — 

Liens— Abandonment  bt  Contbactob — Saving  of  Wobk. 

Where  a  public  improvement  contract  provided  that  it  the  work  should 
be  abandoned,  the  city  might  complete  the  same  and  charge  the  additional 
expense,  if  any,  to  the  contractor,  but  in  case  the  expense  was  lesd  than 
the  balance  due  under  the  contract,  the  contractor  should  forfeit  all 
claim  to  the  remainder,  the  contractor  having  abandoned  the  work,  and 
the  city  having  completed  it  at  a  saving,  the  contractor  was  entitled  to  no 
part  thereof,  and  hence  his  lien,  creditors  could  not  subject  the  amount 
saved  to  their  liens. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
913;  Dea  Dig.  {373.*] 

9.  Municipal   Cobfobations   (|   375*) — Public   Imfbovement   Contracts — 

CoNSTBUCTioN— Penalty  fob  Delat. 

A  public  improvement  contract  provided  that  if  the  contractor  failed  to 
complete  the  work  in  time  he  should  pay  $20  a  day  as  liquidated  dam- 
ages, which  the  city  might  retain  out  of  the  moneys  which  might  be  due 
or  become  due  to  the  contractor  under  such  agreement.  Held,  that  such 
provision  only  contemplated  payment  of  liquldBted  damages  where  there 
was  a  delay  in  the  completion  of  the  contract,  and  not  where  the  con- 
tractor abandoned  his  contract  the  remedy  being  limited  to  the  deduc- 
tion of  such  liquidated  damages  from  sums  due  on  the  contract;  and 
hence,  there  being  nothing  due,  the  dty  could  not  maintain  a  counterclaim 
tor  damages  for  delay. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  | 
875.*] 

10.  Municipal  Cobpobationb  (|  375*)  —  Public  Imfbovementb  —  Counteb- 

CLAIM. 

In  an  action  on  a  city  contract  for  the  construction  of  a  purification 
plant  to  filter  water  for  public  use,  a  counterclaim  for  delay  in  completing 
the  plant  in  which  the  city  claimed  damage  because  it  was  compelled  to 
purchase  water  which  would  otherwise  have  been  provided  by  the  plant, 
was  unsustainable,  where  the  proof  of  the  amount  of  water  the  city  was 
actually  compelled  to  purchase  because  of  the  contractor's  failure  to  com- 
plete the  contract  was  indefinite. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  i 
875.*] 
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11.  Mabshaung  Assets  and  SKCUBrrtEs  (|  1*) — Single  FanD— Afpuoatioit 

OV  DOCTBINE. 

Where  notes  executed  by  a  contractor  to  a  bank,  bearing  the  indorse- 
ment of  R.,  were  ^ven  for  advancements  made  to  enable  the  contractor 
to'  perform  certain  public  improvement  contracts,  and  an  assignment  of 
the  contractor's  right  to  receive  payments  from  the  city  was  made  to  the 
bank  expressly  to  secure  the  notes,  there  was  bnt  a  single  fund  for  the 
payment  of  the  bank's  debts,  notwithstanding  the  liability  of  the  indors- 
er;  and  hence  the  doctrine  of  marshaling  assets  was  not  applicable  In 
favor  of  Hen  creditors  of  a  contractor  tor  materials  furnished  to  enable 
him  to  perform  the  contracts. 

[Ed.  Note. — For  other  cases,  see  Marshaling  Assets  and  Securities, 
Cent  Dig.  1 1;   Dec.  Dig.  {  l.«] 

Action  by  the  C.  T.  Willard  Company  against  the  City  of  New 
York  and  others.  Judgment  for  plaintiff  for  part  of  the  relief  de- 
manded, and  dismissing  counterclaims  by  the  city. 

See,  also,  142  N.  Y.  Supp.  9. 

Gushing  &  Cashing,  of  New  York  City  (Herman  Elfers,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (John  L. 
O'Brien,  of  New  York  City,  of  counsel),  for  defendant  City  of  New 
York. 

Morris  v.  Theall,  of  New  York  City,  for  defendant  O'Connor. 

John  C.  Wait,  of  New  York  City  (Charles  A.  Winter,  of  New  York 
City,  of  counsel),  for  defendants  Ridgewood  Nat.  Batik,  Title  Guar- 
anty &  Surety  Co.,  Peace  Bros.,  and  Ryan. 

Charles  E.  F.  McCann,  of  New  York  City,  for  defendant  Contrac- 
tors' Supply  Co. 

Alexander,  Watriss  &  Polk,  of  New  York  City  (Hugh  M.  Hewson, 
of  New  York  City,  of  counsel),  for  defendant  Henry  Steers,  Inc. 

William  H.  Stayton,  of  New  York  City,  for  defendant  Clinton  Point 
Stone  Co. 

Eugene  L.  Bushe,  of  New  York  City,  for  defendant  John  Fox 
&Co. 

F.  P.  Trautmann,  of  New  York  City,  for  defendant  Rensselaer  Mfg. 
Co. 

Howard  A.  Sperry,  of  New  York  City,  for  defendant  Van  R.  Swe- 
zey  Coal  &  Lumber  Co. 

GIEGERICH,  J.  This  action  was  originally  brought  to  foreclose 
a  lien  acquired  under  a  contract  entered  into  on  or  about  August  27, 
1909,  for  a  public  improvement  by  the  Robertson  &  Gerehart  Con- 
tracting Company  with  the  city  of  New  York  for  regulating,  grad- 
ing, and  paving  Bay  Ridge  Parkway  (extension  of  Shore  Road),  be- 
tween Fourth  avenue  and  Ft.  Hamilton  avenue,  in  the  borough  of 
Brooklyn,  city  and  state  of  New  York.  It  appears  that  the  said  Rob- 
ertson &  Gerehart  Contracting  Company,  which  for  the  sake  of  brevity 
will  be  referred  to  hereafter  as  the  contractor,  also  entered  into  other 
contracts  with  the  city  of  New  York,  among  which  was  one  for  reg- 
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ulating,  grading,  and  paving  Bay  Ridge  avenue,  between  Fifth  avenue 
and  Thirteenth  avenue,  in  the  borough  of  Brooklyn,  which  was  con- 
sidered as  part  of  the  so-called  Bay  Ridge  Parkway  contract.  An- 
other contract  was  for  the  construction  of  filter  beds  adjacent  to  Oak- 
land Lake,  Bayside,  Long  Island,  and  is  designated  in  the  evidence 
and  in  the  briefs  as  the  Purification  Plant  contract ;  and  still  another 
contract  was  for  regulating,  grading,  and  paving  Sixty-Seventh  street, 
from  Seventh  avenue  to  Ft.  Hamilton  avenue,  borough  of  Brooklyn. 
Upon  a  trial  of  the  action,  had  in  January,  1912,  it  appeared  that 
certain  persons,  who  it  was  claimed  had  an  interest  in  the  fund  upon 
which  the  Bay  Ridge  lienors  sought  to  impress  their  liens,  were  not 
partifes  to  the  action  (see  C.  T.  Willard  Co.  v.  City  of  N.  Y.  et  al., 
142  N.  Y.  Supp.  9),  and  an  order  was  made  by  me,  upon  due  no- 
tice to  all  concerned,  bringing  in  the  lienors  upon  their  contracts  be- 
tween the  city  and  the  said  contractor. 

After  amended  pleadings  were  served  the  trial  of  the  case  was  con- 
tinued before  me,  and  all  of  the  testimony  taken  upon  the  former 
trial  was,  by  stipulation  of  counsel  made  in  open  court,  considered  to 
have  been  taken  upon  the  present  trial.  Persons  claiming  liens  upon 
the  so-called  Purification  Plant  contract  proved  the  facts  upon  which 
their  claims  were  based,  and  considerable  testimony  was  further  given 
in  relation  to  the  funds  which  it  was  claimed  were  applicable  to  pay 
the  liens,  and  also  regarding  the  counterclaim  interposed  by  the  city. 
It  appears  from  the  evidence  that  the  defendant  Ridgewood  National 
Bank,  which  will  be  referred  to  as  the  bank,  agreed  to  finance  the  con- 
tractor in  its  said  contracts.  For  moneys  loaned  and  advanced  the 
contractor  had  first  given  its  promissory  notes,  with  the  defendant 
Ryan  as  an  accommodation  indorser,  until  the  contractor's  limit  had 
been  reached  as  maker,  and  then  the  order  was  reversed,  and  Ryan 
became  an  accommodation  maker,  and  the  contractor  discounted  the 
paper  as  indorser.  Ryan  never  had  any  account  at  the  bank.  As  col- 
lateral security  the  contractor  assigned  to  the  bank  "all  moneys  due  or 
to  grow  due"  under  the  said  contracts,  the  assignments  being  dated 
as  follows: 

"Bay  Ridge,  September  23,  1909;  Purification  Plant,  September  21,  1909; 
and  Sixty-Seventh  Street,  September  24,  1909." 

Such  assignments  were  filed  with  the  proper  municipal  officers,  as 
well  as  with  the  county  clerk,  within  a  few  days  after  their  respective 
dates.  The  bank  bonded  the  liens  filed  against  the  Bay  Ridge  Parkway 
contract,  and  gave  an  indemnity  bond  to  the  city  in  order  to  secure 
final  payment  on  such  contract.  It  also  received  from  the  city  various 
sums  for  work  performed  under  other  contracts.  It  appears,  however, 
that  only  one  contract,  viz.,  the  Bay  Ridge  Parkway  contract,  was  com- 
pleted by  the  contractor.  The  moneys  so  received  were  applied  as 
hereinafter  stated.  A  balance  of  $7,040.21  is  now  in  the  hands  of 
the  bank,  out  of  which  it  claims  it  should  be  reimbursed  for  premiums 
paid  on  bonds  and  allowed  for  attorney's  fees  claimed  to  have  been 
incurred.  A  petition  in  bankruptcy  was  filed  against  the  contractor 
on  December  7.  1910,  and  it  was  adjudicated  a  bankrupt  in  the  United 
States  District  Court  for  the  Southern  District  of  New  York  on  De- 
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cember  22  of  the  same  year.    Liens  for  materials  were  filed  against 
the  Bay  Ridge  contract  as  follows : 

Contractors!  Supply  Company,  September  7,  1910 $1,394  89 

Henry  Steers,  Incorporated,  November  12,  1910 3,356  26 

C.  T.  WUIard  Company  (plaintifl),  November  29,  1910 1,767  88 

Various  liens  were  filed  against  the  earnings  of  the  Purification 
Plant  contract,  as  follows:  \ 

1910. 

November  26.    Peace  Broa ?2,834  38 

December    7.    James  Donovan 175  00 

"  8.    John  Fox  &  Co 1,709  87 

"         10.    Patrick  Ryan 1,241  81 

"        20.    Van  K.  Swezey  Coal  &  Lumber  Co 176  89 

1911. 

January     19.    Rensselaer  Manufacturing  Company 1,082  87 

February     4.    Consul  General  of  Italy 147  60 

[1]  It  will  be  seen  from  the  foregoing  that  the  first  lien  was  not 
filed  until  about  a  year  after  the  assignments  of  the  various  contracts 
were  filed.  Such  assignments,  therefore,  take  precedence  of  the  liens 
which  were  filed  subsequent  thereto.  Contractors'  Supply  Co.  v.  City 
of  N.  Y.,  153  App.  Div.  60-64,  138  N.  Y.  Supp.  242.  and  cases  there 
cited. 

[2]  It  is  claimed,  however,  by  the  Bay  Ridge  Parkway  lienors,  that 
the  assignment  of  such  contract  was  only  to  the  extent  of  85  per  cent, 
thereof.  This  contention  is  based  upon  the  following  consent  of  the 
Title  Guaranty  &  Surety  Company  to  the  assignment  of  the  proceeds 
of  such  Bay  Ridge  Parkway  contract  by  the  contractor  to  the  bank, 
viz: 

"We  hereby  consent  to  the  Robertson  &  Gerehart  Contracting  Company  as- 
signing to  the  Rldgewood  National  Bank  sudii  moneys  as  become  due  and 
payable  on  monthly  estimates,  except,  however,  that  15  per  cent,  be  retained 
from  each  payment  according  to  the  contract,  and  shall  not  be  assigned  until 
the  completion  of  the  work.  Title  Guaranty  &  Surety  Company,  by  Frederick 
O.  WUliams,  Attorney  in  Fact.  Attested :  George  Youngling.  Resident  Secre- 
tary, and  the  seal  of  the  Title  Guaranty  &  Surety  Company,  with  the  date 
September  24,  1909,  attached  thereto." 

The  assignment  in  question  is  absolute  in  form,  and  the  bank  by 
its  terms  became  entitled  to  all  the  moneys  due  or  to  grow  due  under 
the  said  Bay  Ridge  Parkway  contract.  Its  scope  could  not  be  limited 
by  the  surety  on  the  bond  given  by  the  contractor  to  the  city  for  the 
faithful  performance  of  the  work  when  the  contract  was  awarded. 
The  contract  in  question  contains  a  provision  for  retaining  a  certain 
percentage  of  the  moneys  earned  until  the  completion  of  the  work. 
The  sole  purpose  of  such  a  provision  is  the. protection  of  the  city,  and 
if  the  surety  demanded  for  its  own  protection  as  a  condition  to  its  con- 
sent to  the  assignment  a  stipulation  of  a  similar  character  to  that  con- 
tained in  the  contract,  such  provision  was  for  its  own  benefit  and  did 
not  inure  to  the  benefit  of  the  lienors  who  were  strangers  thereto,  and 
hence  the  lienors  cannot  avail  themselves  of  such  limitation.  Fortunato 
v.  Patten,  147  N.  Y.  277,  41  N.  E.  572;  Episcopo  v.  Mayor,  35  Misc. 
Rep.  623,  633,  72  N.  Y.  Supp.  140. 
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By  no  stretch  of  language  can  a  purpose  to  compel  the  bank  to  re- 
tain a  percentage  of  the  sums  earned  under  the  contract  for  the  benefit 
of  the  lienors  be  spelled  out  of  the  consent  of  the  surety.  The  con- 
tract having  been  performed,  the  bank  became  entitled,  notwithstand- 
ing the  attempted  limitation,  to  all  moneys  under  the  contract,  at  least 
to  the  extent  of  the  debt.  The  last  pa3rment  which  was  made  by  the 
city  was  upon  the  Bay  Ridge  Parkway  contract  on  April  25,  1911, 
when  it  paid  to  the  bank  $11,591.77.  Such  sum  was  the  final  payment 
under  said  contract,  and  part  of  it  was  necessary  to  liquidate  the 
indebtedness  due  from  the  contractor  to  the  bank.  Some  of  the  lien- 
ors gave  notice  to  the  bank  not  to  collect  any  moneys  above  the  amount 
to  which  it  was  entitled. 

[3]  The  bank  was  compelled  to  give  an  indemnity  bond  to  the  city 
in  order  to  obtain  such  final  payment.  It  has  not  been  made  to  ap- 
pear that  the  city  would  have  paid  just  enough  to  wipe  out  the  in- 
debtedness of  the  contractor  to  the  bank  and  allowed  the  balance  to 
stand  to  the  credit  of  the  contract.  But  this  point  is  immaterial  anyr- 
way,  since  the  balance,  no  matter  in  whose  hands  it  may  be,  is  subject 
to  whatsoever  liens  may  have  attached  thereto. 

[4]  I  think,  however,  in  view  of  the  circumstances,  and  of  the  fur- 
ther fact  that  the  bank's  report  to  the  banking  department  shows  that 
the  said  balance  was  classed  as  a  general  deposit,  thus  showing  that 
the  bank  had  use  of  the  money,  it  should  be  required  to  pay  interest 
on  such  balance  from  said  April  25,  1911. 

[5]  The  bank  claims  that  the  balance  in  its  hands  should  be  sub- 
ject to  the  pa)mient  of  premiums  on  bonds  or  attorney's  fees.  This 
is  opposed  by  certain  lienors.  The  assignments  do  not  contain  any 
provision  whatever  for  the  payment  of  said  premiums  or  attorneys' 
fees.  I  think,  however,  that  it  is  not  necessary  to  pass  upon  the  ques- 
tion whether  or  not  such  payments  could  be  directed  to  be  made  out 
of  the  fund  in  suit,  since  it  clearly  appears  from  the  instrument  here- 
inafter set  forth  that  the  bank  accepted  the  defendant  Ryan's  indem- 
nity to  pay  such  premiums  and  attorney's  fees.  That  indemnity  was 
given  after  the  bank  had  received  all  the  moneys  due  under  the  Bay 
Ridge  Parkway  contract  and  it  read  as  follows : 

"Ryan-Parker  Construction  Company,  General  Contractors.  Main  Office: 
City  Investing  Building,  165  Broadway,  New  York.  April  25,  1911.  Ridge- 
wood  National  Bank,  Cypress  and  Myrtle  Avenue,  Brooklyn,  N.  T.  Honorable 
Board  of  Directors — Gentlemen:  I  am  Informed  by  my  attorney  that  you 
have  now  received  and  collected  all  the  moneys  due  and  owing  from  the  city 
of  New  York  on  account  of  one  assignment  to  the  Ridgewood  National  Bank 
by  Robertson  &  Gerehart  Contracting  Company,  and  my  attorney,  Mr.  John 
C.  Walt,  advises  me  that  you  desire  a  statement  from  me  as  to  Indemnity 
,for  moneys  paid  or  to  be  paid  to  the  Title  Guaranty  &  Surety  Company  for 
premiums  on  bonds  required  by  the  city  to  Indemnify  lienors  and  the  comp- 
troller, and  also  to  Indemnify  from  the  payment  for  services  and  disburse- 
ments rendered  and  bad  by  Walt  &  Foster  in  the  defense  of  lien  actions  by 
said  lienors.  In  view  of  the  situation,  I  hereby  undertake  and  agree  to  In- 
demnify the  Ridgewood  National  Bank  and  Its  officers  for  any  moneys  paid 
for  such  premiums  on  said  bonds  as  shall  be  paid  by  the  Ridgewood  National 
Bank  out  of  moneys  received  from  the  city  of  New  York  under  Its  said  as- 
signment, or  to  the  said  Walt  &  Foster,  as  attorneys,  for  services  and  dls- 
bnrsements  In  defending  actions' of  lienors  or  others  to  secure  said  funds  re- 
ceived by  the  Ridgewood  National  Bank  under  said  assignment,  provided  the 
142N.T.S.— 2 
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same  shall  be  collected  by  Judgment  or  order  of  the  court  or  by  compromise, 
in  which  the  said  attorneys,  Wait  &  Foster,  or  I  myself  may  consent  This 
will  be  my  guaranty  to  reimburse  and  indemnify  the  said  Bidgewood  National 
Bank  for  the  said  disbursements  as  aforesaid. 

"Very  truly  yours,  [Signed]    P.  Byan." 

As  above  shown,  there  is  a  fund  in  the  hands  of  the  bank,  which 
takes  the  position  that  it  holds  certain  moneys  claimed  by  competing 
interests,  and  asks  the  court  to  determine  what  disposition  shall  be 
made  of  that  fund,  or  that  the  bank  may  be  judicially  freed  from  all 
responsibility  as  to  its  stewardship. 

[8]  The  next  question  therefore  is:  To  whom  does  such  fund  be- 
long? It  was  held  in  Herrmann  &  Grace  v.  Hillman,  203  N.  Y.  435, 
441,  96  N.  E.  741,  that  to  entitle  ji  lienor  to  recover  on  a  lien  against 
a  municipality  it  is  incumbent  upon  him  to  show  either  that  the  con- 
tractor performed  his  contract,  and  that  by  reason  of  such  perform- 
ance some  amount  became  due  and  owing  thereon,  or  that  by  reason 
of  some  special  provision  of  the  contract  there  was,  when  the  lien 
was  filed,  something  due  such  contractor  thereon,  or  that  something 
became  due  him  upon  it  thereafter  which  was  applicable  to  the  pay- 
ment of  such  lien.  The  lienors  under  the  Bay  Ridge  Parkway  con- 
tract claim  that  they  are  entitled  to  the  fund  because  the  last  payment 
by  the  city  to  the  bank,  amounting  to  $11,591.77,  on  April  25,  1911, 
came  from  such  contract  and  produced  the  balance  in  question.  The 
city  had  previously,  viz.,  on  March  8,  1911,  paid  on  account  of  such 
contract  the  sum  of  $11,430.22.  The  last  money  which  the  bank  re- 
ceived prior  to  these  two  payments  was  on  November  7,  1911,  when 
it  recdved  $1,546.22  from  the  Purification  Plant  contract. 

The  counsel  for  the  bank  contends  that,  notwithstanding  the  last 
money  came  out  of  the  Bay  Ridge  Parkway  contract,  certainty  of 
identification  is  lacking.  All  moneys  paid  by  the  city  went  into  the 
so-called  collateral  account,  contributions  to  which  came  from  five 
different  sources,  as  follows: 

Received  from  the  Bay  Ridge  Parkway  contract $  68,067  38 

Received  from  the  Bay  Bidge  Avenue  contract 1,452  50 

Received  from  the  Purification  Plant  contract 11,687  26 

Beceived  from  the  Sixty-Seventh  Street  contract 11,143  35 

Beceived  from  the  Bobertson  &  Gerehart  Contracting  Company...        1,835  32 

Total  $  94,185  81 

The  general  deposits  (which  Included  $24,903.74  paid  on  account 
of  loans)  amounted  to 83,763  73 

Which  brought  the  credit  side  of  the  account  to  the  sum  of f  177,9^  64 

There  is  due  to  the  bank  as  follows : 

For  loans $39,465  07 

For  advances 69,288  97 

For  overdrafts,  Interest,  &c 1,460  17 

For  checks 60,695  10 

$170,909  33 

Leaving  a  balance  of f    7,040  21 

It  appears  from  the  evidence  that  until  the  last  payment  of  $11,- 
591.77  on  the  Bay  Ridge  Parkway  contract  was  received  the  contrac- 
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tor  was  indebted  to  the  bank,  and  that  such  payment,  as  well  as  all 
previous  payments,  went  into  the  collateral  account,  and  that  trans- 
fers were  made  to  the  general  account  as  needed.  The  lienors  under 
the  Purification  Plant  contract  claim  that  the  moneys  derived  from 
such  contract  made  it  possible  for  the  contractor  to  earn  the  moneys 
received  from  the  Bay  Ridge  Parkway  contract.  In  support  of  such 
claim  it  is  pointed  out  that  the  Purification  Plant  contract  produced 
$11,687.26  up  to  November  7,  1910;  that  a  petition  in  involuntary 
bankruptcy  was  filed  against  the  contractor  on  December  7,  1910,  at 
which  time  the  Bay  Ridge  Parkway  contract  had  not  been  completed ; 
and  that  the  only  new  money  which  was  received  from  the  bank  by 
the  contractor  after  the  first  lien  was  filed  on  September  7,  1910,  viz., 
that  of  the  Contractors'  Supply  Company,  was  a  discount  of  $1,500 
on  November  9,  1910,  two  days  after  the  last  pa)rment  on  such  Puri- 
fication Plant  contract  had  been  made.  It  is  further  urged  by  such 
lienors  that,  previous  to  the  last  two  payments  under  the  Bay  Ridge 
Parkway  contract,  the  last  money  received  from  that  work  was  paid 
about  nine  months  previously,  viz.,  in  June,  1910;  that  after  that  time 
monthly  payments  came  from  the  Purification  Plant  contract  in  the 
months  of  July,  August,  and  September ;  that  during  this  period  two 
payments  were  made  upon  the  Sixty-Seventh  street  contract,  amount- 
ing to  $6,523.35,  from  which  payments  they  assume  that  that  job  took 
care  of  itself ;  that  payments  for  materials  used  for  the  performance 
of  the  Purification  Plant  contract  were  postponed,  in  order  that  the 
money  realized  from  such  contract  might  be  utilized  to  finish  upon 
the  Bay  Ridge  Parkway  contract.  By  reason  of  these  facts,  such 
.  lienors  argue  that  they  should  have  priority  as  to  the  so-called  bank 
surplus,  either  on  equitable  principles  or  on  the  theory  that  such  sur- 
plus was  Purification  Plant  contract  money  returned  after  being  tem- 
porarily borrowed. 

I  have  no  difficulty  in  identifying  the  moneys  received  from  the 
said  last  pajrment  of  April  25,  1911,  not  only  as  coming  from  the  Bay 
Ridge  Parkway  contract,  but  also  as  properly  belonging  to  the  fund 
arising  from  the  performance  of  that  contract.  They  are,  therefore, 
applicable  to  the  payment  of  the  liens  filed  under  that  contract.  While 
the  evidence  satisfies  me  that  the  moneys  received  from  the  Purifica- 
tion Plant  contract  were  used  for  the  purpose  of  finishing  the  Bay 
Ridge  Parkway  contract,  I  do  not  think  that  the  lienors  under  the 
former  should  have  the  priority  claimed  for  them,  because  neither 
group  of  lienors  filed  their  liens  until  after  the  last  payment  under 
such  Purification  Plant  contract  was  made.  Although  the  sums  so 
derived  from  the  Purification  Plant  contract  were  absorbed  by  the 
bank,  I  am  nevertheless  of  the  opinion  that  under  the  broad  principles 
of  equity  whicli  are  applicable  to  a  case  of  this  character  (Close  et  al. 
V.  Clark  et  al.  [Com.  PL]  9  N.  Y.  Supp.  538;  Murphy  v.  Stickley 
Simonds  Co.,  82  Hun,  158,  31  N.  Y.  Supp.  295),  compensation  in  the 
nature  of  interest  should  be  allowed  for  the  use  of  said  moneys  dur- 
ing the  time  it  was  employed  in  completing  the  Bay  Ridge  Parkway 
contract,  and  that  such  interest  should  run  from  the  date  of  each  pay- 
ment to  the  date  of  said  final  payment,  viz.,  April  25,  1911,  and,  fur- 
thermore, that  the  sum  total  of  such  interest  should  be  impressed 


Digitized  by 


Google 


20  142  NEW  YOBE  SDPPLEHBNT  (Sup.  Ct 

with  an  equitable  lien  upon  the  funds  in  the  hands  of  the  bank  in  fa- 
vor of  those  who  furnished  materials  or  did  work  in  aid  of  the  per- 
formance of  the  Purification  Plant  contract  in  amounts  proportionate 
to  the  amounts  of  their  respective  claims  as  established  on  this  trial. 

Payments  upon  such  Purification  Plant  contract  were  made  as  fol- 
lows: October  20,  1909,  $1,835.32;  December  30,  1909,  $2,076.55; 
July  26,  1910,  $2,655.45;  August  31,  1910,  $2,400.77;  September 
30,  1910,  $1,172.95 ;  November  7,  1910,  $1,546.22.  Total  payments, 
$11,687.26.  It  results  from  what  has  been  said  that  there  should 
first  be  deducted  from  the  said  balance  in  the  hands  of  the  bank,  with 
interest,  the  moneys  so  impressed,  with  an  equitable  lien  in  favor  of 
the  claimants  under  the  said  Purification  Plant  contract,  and  that  the 
residue  belongs  to  the  lienors  under  the  Bay  Ridge  Parkway  contract, 
after  first  deducting  certain  costs  and  disbursements,  as  hereinafter 
directed. 

[7]  The  plaintiff  upon  the  former  trial,  as  well  as  at  the  present 
one,  msisted  that  the  lien  of  the  defendant  Henry  Steers,  Incorporated, 
arising  from  the  Bay  Ridge  Parkway  contract,  had  expired,  because 
it  had  not  obtained  an  order  extending  the  lien,  nor  filed  a  notice  of 
pendency  of  action.  In  the  recently  decided  case  of  Berger  Mfg.  Co. 
V.  City  of  N.  Y.,  206  N.  Y.  24,  32,  99  N.  E.  153,  155,  the  court  said: 

"The  plaintiff  having  commenced  an  action,  which  it  has  sustained,  and 
having  duly  filed  a  Us  pendens,  and  the  defendants  Goemann  &  Slsti  and  the 
Hall's  Safe  Company  having  each  interposed  an  answer  in  the  action  setting 
up  its  lien,  as  provided  by  the  Lien  Law,  before  Its  Hen  had  expired.  It  was 
not  necessary  for  either  to  commence  a  further  and  independent  action  to 
foreclose  Its  lien." 

In  the  statement  of  facts  in  the  foregoing  case  it  appeared  that  the 
defendants  Goemann  &  Sisti  filed  their  lien  on  October  28,  1908,  and 
on  January  26,  1909,  obtained  an  order  extending  it  for  six  months. 
The  action  was  commenced  and  a  notice  of  lis  pendens  was  filed  by 
the  plaintiff  (another  lienor)  on  January  28,  1909.  In  the  present  case 
we  have  a  precisely  similar  situation.  The  defendant  Henry  Steers, 
Incorporated,  filed  its  lien  on  November  26,  1910.  By  an  order  of 
this  court  the  lien  was  extended  for  six  months  from  February  11, 
1911.  This  action  was  commenced  by  another  lienor  and  a  lis  pendens 
was  filed  on  April  7,  1911,  and  the  answer  of  the  defendant  Henry 
Steers,  Incorporated,  was  interposed  on  August  8,  1911,  as  appears 
from  the  plaintiff's  admission  of  service.  The  lien  of  the  defendant 
Henry  Steers,  Incorporated,  is  therefore  a  valid  one,  and  is  second 
in  priority  upon  the  funds  resulting  from  the  said  Bay  Ridge  Park- 
way contract. 

[8]  As  already  shown,  those  claiming  to  have  acquired  a  lien  un- 
der the  Purification  Plant  contract  have  no  claim  upon  the  funds  held 
by  the  bank,  except  an  equitable  lien  upon  the  interest  of  the  moneys 
earned  from  such  Purification  Plant  contract,  and  which  were  used  to 
finish  the  Bay  Ridge  Parkway  contract.  Such  claimants  urge,  how- 
ever, that  they  have  a  lien  upon  the  sum  of  .$4,637.78,  which  the  city 
saved  by  having  one  Lewis  complete  the  contract  after  it  had  served 
notice  on  the  contractor  and  the  surety  on  its  bond  declaring  the  work 
abandoned.    It  appears  that  by  the  terms  of  the  Purification  Plant 
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contract  the  contractor  was  to  be  paid  $26,400.01.  The  total  amount 
paid  to  the  contractor  was  $11,687.26;  the  total  amount  paid  to  Lewis 
was  $10,074.97-^1,762.23,  showing  a  saving  to  the  city  of  $4,637.78. 
The  city  claims  that  the  contractor  did  not  finish  the  work  and  that 
consequently  nothing  is  now  due  under  the  contract.  The  city  has 
also  interposed  a  counterclaim  (1)  for  liquidated  damages  at  the  rate 
of  $20  per  day,  claimed  to  have  been  suffered  by  reason  of  the  con- 
tractor's delay  in  doing  the  work  and  in  failing  to  complete  it,  and 
(2)  for  $14,200,  the  amount  which  the  city  claims  it  was  compelled 
to  pay  for  water  purchased  from  the  Citizens'  Water  Supply  Com- 
pany because  the  contractor  failed  to  complete  the  Purification  Plant 
contract. 

The  Purification  Plant  contract,  among  other  things,  provides  that  all 
work  specified  must  be  done  in  strict  conformity  with  the  specifications 
and  plans,  and  that  all  necessary  scaffolding,  tools,  derricks,  tackle,  im- 
plements, and  appliances  necessary  or  proper  for  the  purpose  of  con- 
structing and  erecting  the  plant  are  to  be  furnished  and  done  at  the 
contractor's  expense.  Paragraph  D  states  that  the  decision  of  the  en- 
gineer shall  be  final  upon  all  questions  which  may  arise  relating  to  the 
execution  of  the  contract,  and  that  his  estimate  and  decision  shall  be 
final  and  conclusive.    It  is  further  provided ; 

"Sacb  estimate  and  decision,  in  case  any  question  shall  arise,  shall  be  a 
condition  precedent  to  the  right  of  the  contractor  to  receive  any  money  under 
tills  contract" 

Paragraph  K  of  the  contract  provides  as  follows: 

"(K)  If  the  work  to  be  done  under  this  contract  shall  be  abandoned  by  the 
contractor,  or  if  this  contract  shall  be  assigned  or  the  work  sublet  by  him 
otherwise  than  is  herein  specified,  or  if  at  any  time  the  engineer  shall  be  of 
the  opinion,  and  shall  so  certify  in  writing  to  the  commisi^oner,  that  the  per- 
formance of  this  contract  is  unnecessarily  or  unreasonably  delayed,  or  that 
the  contractor  is  willfully  violating  any  of  the  conditions  or  covenants  of  this 
contract  or  specifications,  or  Is  executing  the  same  in  bad  faith,  or  not  in 
accordance  with  the  terms  thereof,  or  It  the  work  be  not  fully  completed 
within  the  time  named  in  this  contract  for  Its  completion,  the  commissioner 
shall  notify  the  contractor  to  discontinue  all  work,  or  any  part  thereof,  under 
this  contract,  by  a  written  notice  to  be  served  upon  the  contractor,  either  per- 
sonally or  by  leaving  said  notice  at  his  residence  or  with  his  agent  in  charge 
of  tbe  work,  or  with  any  employe  found  on  thie  work,  and  thereupon  the  con- 
tractor shall  discontinue  the  work,  or  such  part  thereof  as  the  commissioner 
may  designate,  and  the  commissioner  shall  thereupon  have  the  power  to  con- 
tract for  the  completion  of  the  contract  in  the  manner  prescribed  by  law,  or 
to  place  such  and  so  many  persons  as  he  may  deem  advisable,  by  contract  or 
otherwise,  to  work  at  and  complete  the  work  herein  described,  or  such  part 
thereof,  and  to  use  such  materials,  scaftolding,  derricks,  tools,  machinery,  etc., 
as  he  may  find  upon  the  line  of  the  work,  and  to  procure  other  materials  for 
the  completion  of  tbe  same,  and  to  charge  the  expense  of  said  labor  abd  ma- 
terials to  the  contractor ;  and  the  expense  so  charged  shall  be  deducted  and 
IKild  by  the  city  out  of  such  moneys  as  may  be  due  or  may  at  any  time 
thereafter  grow  due  to  the  contractor  under  and  by  virtue  of  this  contract  or 
any  part  thereof.  And  in  case  such  expense  shall  exceed  the  amount  which 
wonld  have  been  payable  under  the  contract  if  the  same  had  been  completed 
by  the  contractor,  he  shall  pay  the  amount  of  such  excess  to  the  city ;  and  in 
case  such  expense  is  less  than  the  sum  which  would  have  been  payable  under 
this  contract.  If  the  same  had  been  completed  by  the  contractor,  then  the 
contractor  shall  forfeit  all  claim  to  the  remainder." 
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Paragraph  N  provides  that  the  contractw  shall  pay  promptly  in 
cash  for  all  labor  and  materials,  and  that  no  lien  shall  be  placed  un- 
der any  provision  of  the  Lien  Law.  Paragraph  X  of  the  contract 
provides : 

"The  contractor  will  not  be  entitled  to  demand  or  receive  payment  for  any 
portion  of  the  work  or  materials  unless  the  same  shall  be  fully  completed  in 
the  manner  set  forth  in  this  contract  and  speciflcationa,  and  such  completion 
shall  be  duly  certified  by  the  engineer,  and  untU  each  and  every  one  of  the 
stipulations  hereinbefore  mentioned  are  complied  with,  and  the  worlc  com- 
pleted to  the  satisfaction  of  the  commissioner  and  accepted  by  him,  and  the 
final  certificate  of  the  completion  and  acceptance  thereof,  signed  by  the  com- 
missioner and  engineer,  be  filed  with  the  comptroller." 

Paragraph  Z  provides  that  the  action  of  the  engineer,  by  which  the 
contractor  is  to  be  bound  and  concluded  according  to  the  terms  of  this 
contract,  shall  be  that  evidenced  by  his  final  certificate. 

The  contractor  entered  upon  the  performance  of  the  contract,  but 
never  completed  it.  After  doing  some  work,  for  which  $11,687.26 
was  paid  to  the  bank  by  virtue  of  said  assignment  upon  estimates  of 
the  engineer,  the  contractor  abandoned  the  contract  on  November  30, 
1910,  a  few  days  after  which,  as  seen,  a  pietition  in  involuntary  bank- 
ruptcy was  filed  against  it.  On  or  about  December  8,  1910,  a  formal 
notice  of  abandonment  was  served  by  the  city  upon  the  contractor  and 
upon  the  sureties,  declaring  the  work  abandoned;  such  notice  being 
given  as  a  preliminary  to  employing  some  one  else  to  complete  the 
contract.  U.  S.  v.  McMullen,  222  U.  S.  460,  32  Sup.  Ct.  128,  56  L. 
Ed.  269. 

As  already  shown,  Lewis  was  given  the  contract  to  complete  the 
work  at  a  sum  less  than  the  amount  remaining  unpaid  under  the  con- 
tract, and  the  lienors  claim  that  they  are  entitled  to  the  moneys  so 
saved  by  the  city.  Reliance  is  placed  by  the  lienors  upon  the  rule  laid 
down  in  Fraenkel  v.  Friedmann,  199  N.  Y.  351,  92  N.  E.  666,  and 
cases  there  cited,  that  where  a  contractor  fails  to  perform  a  building 
contract  as  provided  therein  and  abandons  it,  and  the  owner  elects  to 
"terminate  the  employment"  pursuant  to  the  provisions  of  such  con- 
tract, and  completes  the  contract,  the  lien  attaches  to  the  extent  of 
the  difference  between  the  cost  of  completion  and  the  amount  unpaid 
upon  the  contract  when  the  lien  was  filed.  In  Herrmann  &  Grace  v. 
Hillman,  supra,  the  board  of  education  of  the  city  of  New  York  en- 
tered into  a  contract  with  one  Richard  W.  Hillman  to  erect  a  heating 
and  ventilating  plant  in  a  public  school  building  in  the  borough  of  the 
Bronx,  New  York  City,  and  the  contract  provided  that,  on  default  by 
the  contractor,  the  board  of  education  could  cancel  it  and  proceed  to 
finish  the  work  and  furnish  the  material  required  so  as  to  fully  exe- 
cute it  in  every  respect,  and  further,  that : 

"The  cost  and  expense  thereof  at  the  reasonable  market  rates  shall  be  a 
charge  against  the  contractor,  who  shall  pay  to  the  party  of  the  first  part  the 
excess  thereof,  if  any,  over  and  above  the  unpaid  balance  of  the  amount  to 
be  paid  under  this  contract;  and  the  contractor  ihall  have  no  claim  or  de- 
mand to  auch  unpaid  balance,  or  by  reaton  of  the  nonpayment  thereof  to 
them." 

And  it  was  held  that  after  the  contract  was  forfeited  the  contractor 
had  no  rights  of  any  kind  whatever  under  it,  and  hence  liens  filed 
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against  him  attached  only  to  the  sum  actually  due  to  him  at  the  time 
of  the  forfeiture.  The  court  in  that  case,  in  the  course  of  its  opinion, 
said: 

"All  of  the  authorities  referred  to  by  tbe  appellants  tending  ta  any  way  to 
sustain  their  position  are  based  upon  contracts  and  upon  facts  that  are  en- 
tirely different  from  the  contract  and  tbe  facts  In  this  case.  The  contract 
with  HlUman  not  only  expressly  provides,  as  we  have  shown,  that  the  amount 
thereof  shall  not  be  paid  until  tbe  full  completion  of  the  same  according  to 
the  terms  of  the  contract,  but  it  provided  generally  as  to  the  rights  of  the  par- 
ties in  case  of  a  failure  to  perform  the  contract  as  provided  therein." 

The  court,  adverting  to  the  provision  of  the  contract  above  quoted, 
said  (page  444  of  203  N.  Y.,  page  743  of  96  N.  E.) : 

"By  this  provision  of  the  contract  In  case  it  was  legally  declared  forfeited 
tlie  contractor  has  no  rights  of  any  kind  whatever  under  the  contract" 

The  court  also  called  attention  to  section  5  of  the  Lien  Law,  which, 
so  far  as  applicable,  provides  that  a  person  furnishing  materials  "to  a 
contractor,  his  subcontractor  or  legal  representative,  for  the  construc- 
tion of  a  public  improvement  pursuant  to  a  contract  by  such  contractor 
with  the  state  or  a  municipal  corporation,  shall  have  a  lien  *  *  * 
upon  the  moneys  of  the  state  or  of  such  corporation  applicable 
to  the  construction  of  such  improvement,  to  the  extent  of  the 
amount  due  or  to  become  due  on  such  contract,  upon  filing  a  notice 
of  lien  as  prescribed  in  this  article,"  and  also  to  section  60  of  the  same 
act,  by  which  it  is  provided  that  in  an  action  to  enforce  a  lien  on  ac- 
count of  a  public  improvement,  if  the  court  finds  that  the  lien  is  estab- 
lished, it  shall  render  judgment  directing  the  state  or  the  municipal 
corporation  to  pay  over  to  the  lienors  entitled  thereto  for  work  done 
or  materials  furnished  for  such  public  improvement — •'"to  the  extent 
of  t"he  sums  found  due  the  lienors  from  the  contractors — so  much  of 
the  funds  or  money  which  may  be  due  from  the  state  or  municipal  cor- 
poration to  the  contractor  as  will  satisfy  such  liens,  with  interest  and 
costs,  not  exceeding  the  amount  due  to  the  contractor." 

Upon  the  facts  of  that  case,  the  prominent  features  of  which  have 
been  above  outlined,  the  court  held  (page  444  of  203  N.  Y.,  page  743 
of  96N.  E.)that: 

"The  appellants  failed  to  show  that  at  the  time  of  filing  their  liens,  re- 
Bpectlvely,  or  at  any  time  thereafter,  there  was  anything  due  under  the  con- 
tract applicable  to  the  payment  of  their  liens." 

Paragraph  K  of  the  contract  in  the  case  at  bar  provides  that,  where 
the  contract  is  completed  at  the  expense  of  a  contractor  who  has  aban- 
doned the  contract,  "and  in  case  such  expense  is  less  than  the  sum 
which  would  have  been  payable  under  this  contract  if  the  same  had 
been  completed  by  the  contractor,  then  the  contractor  shall  forfeit  all 
claim  to  the  remainder."  Applying  the  principles  of  the  decision  in 
the  case  of  Herrmann  &  Grace  v.  Hillman,  supra,  it  is  evident  that 
the  lienors  under  the  Purification  Plant  contract  have  no  right  what- 
ever to  the  moneys  so  saved  by  the  city. 

The  case  of  Herrmann  &  Grace  v.  City  of  New  York,  130  App 
Div.  531,  114  N.  Y.  Supp.  1107,  afBrmed  199  N.  Y.  600,  93  N.  E.  376, 
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on  opinion  of  Scott,  J.,  below,  cited  by  certain  lienors  under  the  Puri- 
fication Plant  contract,  has  no  application,  because  it  does  not  appear 
that  the  contract  there  contained  any  provision  for  the  forfeiture  of 
any  of  the  moneys  which  might  be  saved  by  the  city  in  completing  the 
contract  after  the  contractor  had  abandoned  it.  If  there  was  such  a 
provision,  the  point  was  not  raised  by  the  city,  and  consequently  tlie 
decision  in  that  case  is  not  applicable.  The  city  retained  the  sum  of 
$1,298.58,  being  10  per  cent,  of  the  estimated  value  of  the  work  done, 
which,  under  the  provisions  of  the  contract,  is  not  payable  until  30 
days  after  the  completion  and  acceptance  of  the  work.  As  the  con- 
tractor failed  to  perform  the  terms  of  the  contract,  the  lienors  have 
no  claim  to  such  retained  percentage. 

Mr.  Thomas  J.  Gerehart,  who  was  the  treasurer  and  general  man- 
ager of  the  contractor,  testified  that  after  the  sixth  or  last  payment, 
and  prior  to  the  time  of  the  abandonment  of  the  Purification  Plant 
contract,  the  city's  then  assistant  engineer  in  charge  of  the  work  un- 
der the  said  contract  made  up  an  estimate  that  approximately  between 
$5,000  and  $6,000  was  due  for  work  done  since  such  last  payment,  and 
that  there  was  a  discussion  with  the  chief  engineer  of  the  department 
of  water  supply,  gas,  and  electricity  in  the  presence  of  such  assistant 
engineer  as  to  the  payment  of  the  same.  The  assistant  engineer  de- 
nied having  made  such  an  estimate,  and  both  he  and  the  chief  engineer 
denied  having  had  a  discussion  of  the  character  claimed.  Paragraph 
Y  of  the  contract  provides  that  the  estimate  entitling  the  contractor  to 
a  partial  payment  must  be  "made  and  certified  in  writing  to  the  com- 
missioner" by  the  engineer.  This  was  not  done;  Mr.  Gerehart  tes- 
tifying that  the  estimate  "never  reached  the  point  where  it  had  been 
served."  As  no  estimate  in  conformity  with  the  foregoing  provisions 
is  claimed  to  have  been  made,  the  lienors  cannot  claim  any  benefit 
therefrom.  It  will  be  seen  from  what  has  preceded  that,  other  than 
an  equitable  lien  of  the  character  above  pointed  out,  there  is  nothing 
due  to  the  contractor  or  those  claiming  under  him  upon  the  Purifica- 
tion Plant  contract,  and  therefore  there  is  nothing  to  which  a  lien  can 
attach  (Herrmann  &  Grace  v.  Hillman,  supra ;  Kelly  v.  Bloomingdale, 
139  N.  Y.  343,  34  N.  E.  919),  and  the  lienors  will  be  confined  to  a 
personal  judgment  against  the  party  liable  for  the  debt  (Lien  Law,  § 
54). 

[8]  As  above  stated,  the  city  interposed  two  counterclaims,  viz.,  one 
for  liquidated  damages  and  the  other  for  the  amount  claimed  to  have 
been  paid  to  obtain  water.    Paragraph  S  of  the  contract  provides : 

"In  case  the  contractor  shall  fail  to  complete  the  work  hereunder  In  ac- 
cordance with  the  speclflcatlons,  and  to  the  satisfaction  of  the  commissioner 
and  engineer  within  the  time  aforesaid,  the  contractor  shall  and  will  pay  to 
the  city  the  sum  of  $20  for  each  and  every  day  the  time  consumed  in  said 
performance  and  completion  may  exceed  the  time  hereinbefore  allowed  for 
that' purpose,  which  said  sum,  in  view  of  the  difficulty  of  ascertaining  the 
loss  which  the  city  will  suffer  by  reason  of  delay  in  the  performance  of  the 
work  hereunder,  is  hereby  agreed  upon,  fixed,  and  determined  by  the  parties 
hereto  as  the  liquidated  damages  that  the  city  will  suffer  by  reason  of 
said  delay  and  default,  and  not  as  a  penalty;  and  the  city  shall  and  may 
deduct  and  retain  the  amount  of  such  liquidated  damages  out  of  the  moneys 
which  may  be  due  or  become  due  to  the  contractor  under  this  agreement" 
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It  is  clear  from- a  reading  of  the  foregoing  clause  that  the  parties 
intended  to  provide  only  for  the  payment  of  liquidated  damages  where 
there  is  a  delay  in  the  completion  of  the  contract,  and  not  where  the 
contractor  abandons  the  contract,  and  that  the  remedy  of  the  city  is 
limited  to  retaining  the  amount  of  such  liquidated  damages  out  of 
sums  due  on  the  contract.  In  this  case  there  was  no  amount  due  on 
the  contract,  as  already  shown,  and  consequently  there  was  nothing 
for  this  provision  to  operate. upon.  The  counterclaim  for  liquidated 
damages  is  therefore  dismissed. 

[10]  As  to  the  counterclaim  for  water  purchased,  I  think  that  it 
should  also  be  dismissed,  because  the  proof  as  to  the  amount  of  water 
which  the  city  was  actually  compelled  to  purchase  because  of  the  fail- 
ure to  complete  the  contract  is  indefinite.  Furthermore,  there  is  no 
proof  that  during  the  early  stages  of  the  operation  t)f  the  purification 
plant  it  could  filter  an  amount  of  water  equal  to  that  which  was  bought 
for  the  city  from  the  Citizens'  Water  Supply  Company,  nor  is  there 
any  proof  of  the  amount  which  it  would  cost  the  city  to  operate  the 
waterworks  to  supply  the  water  and  to  operate  the  purification  plant 
to  render  the  water  fit  for  use.  Moreover,  there  is  no  evidence  from 
which  it  can  be  determined  with  any  degree  of  certainty  the  actual 
amount  of  water  the  city  was  compelled  to  purchase  because  the  puri- 
fication plant  had  not  been  completed,  nor  can  any  exact  time  be  fixed 
when  a  charge  for  such  purpose  should  commence. 

[11]  The  defendants  John  Fox  &  Co.  invoke  the  doctrine  of  mar- 
shaling assets  and  securities,  arguing  that  the  bank  holds  two  claims 
for  security  for  all  the  moneys  owing  to  it  from  the  contractor,  viz., 
assignments  of  the  moneys  to  be  earned  by  the  contractor  under  the 
contracts  above  mentioned  and  promissory  notes  either  made  by  the 
contractor  or  the  defendant  Ryan  and  indorsed  by  one  or  the  other 
of  them,  as  above  noted.  The  difficulty  with  this  contention  is  that  it 
loses  sight  of  the  fact  that  the  assignments  were  taken  by  the  bank 
for  Ihe  specific  purpose  of  securing  the  payment  of  the  promissory 
notes,  which,  as  shown,  were  for  moneys  loaned  and  advanced  to  the 
contractor,  and  that  on  default  in  the  payment  of  the  notes  the  bank 
was  simply  to  pay  itself  and  return  the  notes  to  the  depositor;  i.  e., 
the  contractor.  If  I  am  right  in  this,  then  there  is  but  one  fund  ap- 
plicable to  the  payment  of  the  debt,  and  as  there  must  be  two  funds 
or  properties  in  order  to  apply  the  doctrine  of  marshaling  assets  (26 
Cyc.  930;  19  Am.  &  Eng.  Enc  of  L.  [2d  Ed.]  1286),  the  point  made 
by  the  said  defendant  is  not  well  taken.  Apart  from  this,  it  is  fairly 
inferable  from  the  evidence  and  the  brief  submitted  in  behalf  of  the 
defendant  Ryan  that  if  the  bank  were  compelled  to  resort  to  the  prom- 
issory notes  it  would  be  involved  in  litigation,  and  in  these  circum- 
stances the  doctrine  will  not  be  applied.    26  Cyc.  930. 

My  conclusion  is  that  the  plaintiff  is  entitled  to  judgment  establish- 
ing its  lien,  with  costs  and  disbursements,  and  that  the  said  defendant 
Ridgewood  National  Bank  has  in  its  hands  the  sum  of  $7,040.21,  upon 
which  it  will  pay  interest  from  April  25,  1911,  and  out  of  which  prin- 
cipal and  interest  it  will  pay,  without  any  deductions  for  premiums 
on  bonds  and  attorney's  fees,  to  the  lienors  under  the  Bay  Ridge  Paik- 
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way  contract,  in  the  order  of  the  priority  of  their  respective  liens,  with 
interest,  after  first  deducting  the  moneys  impressed  with  an  equitable 
lien  in  favor  of  the  claimants  under  the  said  Purification  Plant  con- 
tract as  hereinbefore  stated,  and  the  plaintiflf's  costs  and  disbursements 
of  this  action,  and  the  disbursements  of  such  defendants  as  have  paid 
out  moneys  for  stenographers'  fees,  all  of  which  will  be  taxed;  and 
if  there  is  any  surplus  the  same  will  be  paid  to  the  trustee  in  bank- 
ruptcy of  the  said  defendant  the  Robertson  &  Gerehart  Contracting 
Company.  If  there  be  a  deficiency,  the  plaintiff  may  have  a  personal 
judgment,  as  provided  by  section  54  of  the  Lien  L^w;  but  it  cannot, 
as  requested,  have  judgment  against  the  defendant  the  Title  Guaranty 
&  Surety  Company,  which  joined  the  bank  as  surety  in  the  execution 
of  the  bond  given  to  discharge  the  lien,  because  the  bond  was  not  given 
by  the  contractor  who  owed  the  debt,  but  by  one  against  whom  no 
personal  judgment  could  be  rendered.  Contractors'  Supply  Co.  v. 
City  of  N.  Y.,  supra.  Furthermore,  that  there  is  no  fund  under  the 
Purification  Plant  contract,  except  that  resulting  from  the  equitable 
lien  above  mentioned,  applicable  to  the  payment  of  the  liens  filed  there- 
under, and  the  lienors  will  therefore  be  confined  to  a  personal  judg- 
ment. The  judgment  should  also  contain  a  dismissal  of  the  counter- 
claims of  the  city.  The  decision  and  judgment  may  contain  a  provi- 
sion that  the  defendant  Ridgewood  National  Bank  is  entitled  to  retain 
all  the  moneys  collected  by  it  from  the  city  by  virtue  of  the  said  as- 
signments, and  apply  the  same  in  payment  of  the  debt  due  to  it  from 
the  said  defendant  Robertson  &  Gerehart  Contracting  Company,  ex- 
cept the  said  sum  of  $7,040.21,  with  interest  from  April  25,  1911, 
which  principal  and  interest  it  is  directed  to  pay  out  as  above  provided. 
As  the  granting  of  any  further  costs  would  greatly  diminish  the  fund 
available  for  the  payment  of  the  plaintiff's  lien,  which,  as  above  noted, 
is  third  in  priority,  no  costs  will  be  allowed  to  any  party  other  than 
the  plaintiff.  If  there  are  any  other  provisions  which  either  of  the 
parties  would  like  to  have  inserted  in  the  decision  and  judgment,  they 
should  be  incorporated  in  requests  for  findings. 

Let  requests  for  findings  be  served  by  the  various  parties  upon  their 
adversaries  within  five  days  after  the  publication  of  this  opinion,  and 
let  all  the  requests  be  then  handed  in  to  the  clerk,  with  proof  of  serv- 
ice, within  three  days  after  such  service,  together  with  such  mem- 
oranda as  the  parties  may  desire  to  submit  in  support  of  their  own  re- 
quests or  in  criticism  of  those  of  their  adversaries.  The  papers  have 
been  returned  to  the  clerk  to  await  compliance  with  these  directions. 


(81  Misc.  B^.  2e2.) 

WELCH  v.  BABD,  County  Treararer. 

(Supreme  Court,  Special  Term,  Erie  County.    May  Term,  1913.) 

1.  Militia  (8   15*) — Caixino  Out — Obdeb  of  Jubticx  or  Supbeub  Coxjbt— 

CONCLtJSIVKNESS. 

Under  Code  Cr.  Proc  {  111,  and  Military  Law  (Consol.  Lawa  1909, 
c.  36)  S  115,  authorizing  Justices  of  the  Supreme  Court  to  call  upon  the 
commanding  officer  of  the  National  Guard  for  aid  in  case  of  an  unlawful 

•For  otliar  cm«  im  lam*  toplo  A  f  mnoiBB  in  D«o.  *  Aoi.  Dtgt.  ItOT  to  data,  *  Rap'r  IndoxM 
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or  riotous  assembly,  etc.,  tbe  Issuance  of  the  order  by  the  justice  Is  con- 
clnBlve  of  the  existence  of  the  facts  Jnstlfyiiig  its  issuance,  and  Is  not  sub- 
ject to  review  or  reversal. 

[Ed.  Note. — ^For  other  cases,  see  Mllltla,  Cent  Big.  i  6;  Dec.  Dig.  | 
16.»] 

2.  MiuTiA  (I  4*)— Gaujno  Out— Coiifknbaxion  and  Ezfknsks— Liabiliit  or 
Cod  NTT. 

Under  Military  Law  (Consol.  Laws  1909,  c.  SB)  {  115,  authorizing  Su- 
preme Court  Justices  to  call  upon  the  commanding  officer  of  tbe  National 
Guard  to  aid  the  cMl  authorities  In  case  of  any  breach  of  the  peace, 
tumult,  riot,  etc.,  and  requiring  them  to  report  their  action  and  tbe  cir- 
cumstances of  the  case  to  the  Governor  and  Major  General,  and  section 
211,  making  counties  where  such  aid  is  rendered  liable  for  the  compensa- 
tion and  expenses  of  officers  and  enlisted  men,  a  county  was  so  liable,  even 
though  the  attempt  to  confer  such  power  on  Supreme  Court  Justices  is 
unconstitutional,  where  the  Governor  and  Major  General  recognized  the 
validity  of  the  Justice's  order  by  making  no  attempt  to  recall  it,  since  the 
Governor  had  power  to  order  out  the  troops,  and  his  failure  to  disapprove 
was  equivalent  to  a  ratification  of  the  Justice's  act 

[Ed.  Note. — ^For  other  cases,  see  Mllltla,  Cent  Dig.  |  7;  Dec.  Dig. 
i  4.*] 

8.  Officers  (|  80*) — ^Holdiko  Otheb  Officb— Justices  of  Supbkuk  Cotjbt. 

Code  Cr.  Proc.  i  111,  and  Military  Law  (Consol.  Laws  1909,  c.  36)  §  116, 
authorizing  Supreme  Court  Justices  to  order  out  the  National  Guard  to 
aid  the  civil  authorities,  in  case  of  a  riotous  assembly,  breach  of  the  peace, 
etc.,  do  not  violate  Const  art  6,  §  10,  providing  that  such  Justices  shall 
not  hold  any  other  office  or  public  trust,  in  view  of  the  facts  that  such 
Justices,  as  an  Incident  of  their  office,  are  conservators  of  the  peace,  with 
power.  Independent  of  statute,  to  disperse  riots  and  call  upon  posses  to 
assist  them,  and  that  they  act  Judicially  in  reaching  a  determination  that 
a  state  of  riot  exists. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent  Dig.  |{  87-43 ;  Dec.  Dig. 
J30.*J 

4.  Constitutionai.  Law  (8  46*) — Detebmination  of  VAUKrrT  of  Statutes. 

Statutes  which  have  received  executive,  legislative,  and  Judicial  sanction 
for  years  should  not  be  pronounced  unconstitutional  by  a  single  Judge, 
sitting  at  Special  Term,  except  in  a  palpable  case. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  {  42; 
Dec.  Dig.  I  45.*] 

Application  by  Samuel  M.  Welch  for  a  writ  of  peremptory  man- 
damus against  Franklin  £.  Bard,  individually  and  as  Treasurer  of  the 
County  of  Erie.    Writ  issued. 

Louis  L.  Babcock,  of  Buffalo,  for  relator. 

Thomas  A.  Sullivan,  of  Buffalo,  for  County  Treasurer. 

MARCUS,  J.  On  the  8th  day  of  April,  1913,  there  was  a  street  car 
strike  in  the  city  of  Buffalo.  For  several  days  prior  to  that  time  there 
had  been  an  almost  total  cessation  of  street  car  traffic  and  much  dis- 
order in  consequence  thereof.  On  the  evening  of  the  8th,  Mr.  Justice 
Brown  called  for  aid  upon  the  commanding  officer  of  the  Fourth 
Brigade  stationed  in  Buffalo,  and  it  must  be  assumed  the  call  was  made 
upon  sufficient  evidence  to  satisfy  him  that  the  facts  stated  in  the  or- 
der were  true.  Upon  the  service  of  this  order  General  Welch  imme- 
diately called  his  brigade  in  aid  of  the  civil  authorities,  and  his  troops 
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were  in  active  service  in  pursuance  of  such  order  until  the  12th  inst., 
when  the  same  justice  granted  an  order  terminating  the  service  and 
dismissing  the  troops. 

Upon  presentation  of  pay  rolls  duly  certified  to  the  county  treasurer, 
that  official,  acting  under  instructions  of  the  county  attorney,  refused 
to  issue  the  tertificate  required  by  law  upon  which  the  money  should 
be  raised  to  pay  the  troops,  on  the  ground  that  Mr.  Justice  Brown  had 
no  power  to  grant  the  order  and  that  the  same  was  void.  Pay  rolls 
aggregating  over  $19,000,  covering  the  pay  of  over  2,000  troops,  were 
rejected  upon  the  claim  that  these  citizen  soldiers  are  debarred  from 
receiving  the  compensation  provided  by  law,  because  the  order  was 
illegal  and  void. 

The  organization  of  the  National  Guard  is  provided  for  in  the  Mil- 
itary Law  of  the  state  of  New  York.  There  are  upwards  of  15,000 
men  in  this  force.  The  Governor  of  the  state  is  the  Commander  in 
Chief,  and  the  active  commander  of  the  forces  is  the  Major  General. 
There  are  various  brigades  under  the  command  of  Brigadier  Generals. 
The  Fourth  Brigade  has  its  headquarters  in  Buffalo,  and  is  composed 
of  three  regiments,  two  of  which  have  their  headquarters  in  Buffalo 
and  the  third  at  Rochester.  The  law  provides  that,  in  case  men  are 
warned  for  duty  in  aid  of  the  civil  authority,  they  must  immediately 
obey  the  call,  and  in  the  event  of  their  failure  so  to  do  they  are  sub- 
ject to  court-martial,  which  results  in  a  fine  or  imprisonment  The 
officers  and  enlisted  men  of  these  commands  have  no  recourse,  except 
to  obey  the  orders  of  their  superiors.  And  so  as  to  General  Welch, 
upon  receiving  the  order  from  Mr.  Justice  Brown,  he  likewise  had 
no  recourse  save  to  obey  it,  and  when  his  order  was  issued  to  the  vari- 
ous organizations  for  duty,  the  officers  and  enlisted  men  of  those  com- 
mands had  no  recourse  save  to  promptly  obey.  This  force  was  scat- 
tered in  various  cities  in  the  western  end  of  the  state,  including  places 
as  remote  from  Buffalo  as  Oswego  and  Hornell.  The  entire  force 
mobilized  in  Buffalo  on  the  morning  of  the  9th.  Every  man  who 
should  have  refused  to  obey  such  a  call  would  have  been  punished  and 
civilly  disgraced. 

It  is  claimed  that  the  statute  giving  a  justice  of  the  Supreme  Court 
full  and  complete  authority  to  make  such  a  call  for  aid — and  which 
has  been  upon  the  statutes  of  this  state  for  upwards  of  30  years — 
is  of  no  effect  and  void,  and  that  the  Legislature  had  no  power  to  en- 
act any  law  which  imposes  upon  a  justice  of  the  Supreme  Court  any 
duty  or  function  other  than  a  judicial  one,  and  that  a  justice  of  the 
Supreme  Court  may  not  exercise  any  public  trust  other  than  such  as 
is  connected  with  the  jurisdiction  vested  in  the  Supreme  Court  by  the 
Constitution  of  the  state  of  New  York,  and  that  to  that  extent  section 
115  of  the  Military  Law  is  unconstitutional  and  void;  (2)  assuming 
that  the  provisions  of  section  115  be  valid  and  constitutional,  still  no 
condition  existed  in  the  state  of  New  York  at  the  time  of  the  exercise 
of  the  power  by  Mr.  Justice  Brown  that  required  the  intervention  of 
the  military  aid,  and  therefore  the  question  of  the  necessity  for  the 
use  of  the  military  power  at  the  time  and  occasion  is  one  of  fact,  to 
be  passed  upon  by  "a  court  and  jury,"  and  any  expenses  incurred 
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thereon  necessarily  must  be  subject  to  a  judicial  determination  by  a 
court  and  jury. 

An  examination  of  the  statutory  authority  under  which  this  call 
was  made  shows  that  chapter  4  of  the  Code  of  Criminal  Procedure 
deals  with  the  prevention  and  suppression  of  riots.  Section  102  pro- 
vides that  when  a  sheriff  or  other  public  officer  authorized  to  execute 
process  has  reason  to  believe  that  resistance  may  be  made,  he  may  or- 
der out  any  military  companies  in  the  county  to  overcome  resistance, 
and  every  person  who  refuses  to  comply  with  his  order  is  guilty  of  a 
misdemeanor.  Section  104-.  If  the  power  of  the  county  is  not  suffi- 
cient to  execute  process,  the  Governor  must,  on  the  application  of  the 
sheriff,  order  a  military  force  from  such  other  county  or  counties  as 
are  necessary.  Section  106  provides  that  where  five  or  more  persons 
armed  with  dangerous  weapons,  or  ten  or  more  persons,  whether  armed 
or  not,  riotously  assemble  in  a  city,  the  sheriff,  mayor  and  aldermen, 
supervisor,  or  the  president  or  chief  executive  officer,  the  justices  of 
the  peace,  or  police  justices  must  go  among  the  people  assembled  and 
command  them  in  the  name  of  the  people  immediately  to  disperse,  and 
the  magistrates  must  arrest  them  if  they  fail  to  do  so.  Sections  106 
and  107.  It  is  made  a  misdemeanor  not  to  disperse  when  ordered  so 
to  do.    Section  111  provides  as  follows: 

"Sec.  111.  Officers  Who  may  Order  Out  the  Military. — When  there  is  an 
unlawful  or  riotous  assembly,  with  intent  to  commit  a  felony,  or  to  otter  vio- 
lence to  person  or  property,  or  to  resist  by  force  the  laws  of  the  state,  and 
the  fact  is  made  to  appear  to  the  Governor,  or  to  a  Judge  of  the  Supreme 
Court,  or  to  a  county  Judge,  or  to  the  sheriff  of  the  county,  or  to  the  mayor, 
recorder  or  city  Judge  of  a  city,  either  of  those  officers  may  issue  an  order 
directed  to  the  commanding  officer  of  a  division,  brigade,  regiment,  battalion 
or  company,  to  order  his  command,  or  any  part  of  it  (describing  the  kind  and 
number  of  troops),  to  appear  at  a  specified  time  and  place  to  aid  the  civil 
authorities  in  suppressing  violence  and  enforcing  the  law." 

Section  112  provides  that  the  commanding  officer,  whep  the  order 
is  given,  must  forthwith  obey  it,  and  the  troops  must  appear  to  ren- 
der the  aid.  Section  113  provides  that,  when  an  armed  force  is  called 
out  for  the  purpose  of  suppressing  an  unlawful  or  riotous  assembly, 
it  must  obey  the  orders  in  relation  thereto  of  either  of  the  officers 
mentioned  in  section  111. 

All  of  these  provisions  have  been  in  the  Code  of  Criminal  Procedure 
since  its  enactment  in  1881.  From  the  above  provisions  it  will  be  ob- 
served that  a  justice  of  the  Supreme  Court  is  vested  with  power  to 
issue  the  call  for  aid,  and  the  military  authorities  have  no  alternative 
save  to  obey.  The  present  Military  Law  contains  very  full  provisions 
along  the  same  lines.    Section  115  of  the  Military  Law  is  as  follows: 

"Sec.  115.  Civil  Officers  Who  may  Call  on  Commanding  Officer  for  Aid  and 
Conduct  of  National  Guard  and  Naval  Militia  Officers. — In  case  of  any  breach 
of  the  peace,  tumult,  riot  or  resistance  to  process  of  this  state,  or  imminent 
danger  thereof,  a  Justice  of  the  Supreme  Court,  a  county  Judge  or  recorder 
or  dty  Judge  of  a  dty  or  sheriff  of  a  county,  or  mayor  of  a  city,  may  call  for 
aid  upon  the  commanding  officer  of  the  national  guard  or  naval  militia  sta- 
tioned therein  or  adjacent  thereto;  such  call  shall  be  in  writing.  The  com- 
manding officer  upon  whom  the  call  is  made  shall  order  out,  in  aid  of  the 
dvll  authorities,  the  military  or  naval  force  or  any  part  thereof  under  his 
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command,  and  shall  immediatelv  report  what  he  has  done  and  all  the  etr- 
cumstanoe*  of  the  case  to  the  Oovemor  and  the  Major  General  or  the  oom- 
manding  officer  of  the  naval  militia,  as  the  case  may  be.  If  It  appear  to  the 
Governor  that  tbe  power  of  the  county  be  not  suSident  to  enable  tbe  sheriff 
to  preserve  the  peace  and  protect  the  Uvea  and  property  of  the  peaceful  resi- 
dents of  this  county,  or  to  overcome  the  resistance  to  process  of  this  state, 
the  Governor  must,  on  the  application  of  the  sherifT,  order  out  such  military 
force  from  any  other  county  or  counties  as  is  necessary. 

"When  an  armed  force  is  called  out  for  the  purpose  of  suppressing  an  un- 
lawful or  riotous  assembly,  it  must  obey  the  orders  in  relation  thereto  of  the 
civil  officer  calling  it  out,  and  render  the  required  aid.  The  orders  of  the  civil 
officer  may  extend  to  a  direction  of  the  general  or  spedflc  object  to  be  ac- 
complished and  the  duration  of  service  by  tbe  active  militia,  but  tbe  tacUcal 
direction  of  the  troops,  the  kind  and  extent  of  force  to  be  used  and  the  par- 
ticular means  to  be  employed  to  accomplish  the  object  specified  by  the  civil 
ofBcers  are  left  solely  to  the  ofBcers  of  the  active  militia." 

Section  117  describes  how  the  men  shall  be  warned  for  duty.  Sec- 
tion 134  provides  for  the  general  court-martial  of  an  officer  who  re- 
fuses to  order  out  the  troops  under  his  command  when  required  by 
law,  and  penalizes  the  officer  to  be  sentenced  to  be  dismissed  from  the 
service,  and  renders  him  liable  for  a  fine  not  exceeding  $100,  or  to  a 
reprimand,  or  both;  and  section  135  renders  an  enlisted  man  liable 
to  dishonorable  discharge  and  to  a  fine  of  not  exceeding  $50  if  he  dis- 
obeys the  call.  If  a  man  does  not  pay  his  fine,  he  can  be  imprisoned 
under  section  145.  Section  210  of  the  Military  Law  provides  for  the 
rate  of  pay.  Section  211  deals  with  the  pay  of  troops  when  aiding  tfie 
civil  authority  and  reads  as  follows: 

"Sec.  211.  Pay  When  Aiding  the  Civil  Authority. — All  officers  and  enlisted 
men  while  on  duty,  or  assembled  therefor,  pursuant  to  the  orders  of  a  Judge 
of  the  Supreme  Court,  sheriff  of  a  county  or  mayor  of  a  city,  or  any  other 
dvll  officer  authorized  by  law  to  make  such  a  demand  on  the  military  or  naval 
forces  of  the  state,  in  case  of  riot,  tumult,  breach  of  the  peace,  resistance  to 
process,  or  whenever  called  upon  in  aid  of  civil  authorities  shall  receive  the 
pay  set  fortb  in  section  210  of  this  chapter ;  and  such  compensation  and  the 
necessary  expenses  incurred  in  quartering,  caring  for,  warning  for  duty  and 
transporting  and  subsisting  the  troops,  as  well  as  the  expense  Incurred  for 
pay,  care,  and  subsistence  of  officers  and  enlisted  men  temi)orarily  disabled 
in  the  line  of  duty,  while  on  such  duty,  as  set  forth  In  section  223  of  this 
chapter,  shall  he  paid  by  the  county  where  such  service  is  rendered.  The 
county  treasurer  of  such  county  shall,  upon  presentation  to  him  of  vouchers 
and  pay  rolls  for  such  expenses  and  compensation,  certified  by  the  command- 
ing officers  of  the  organization  or  corps  on  duty  in  aid  of  civil  authority  in 
such  county  or  counties,  and  approved  by  the  Major  General,  if  he  be  present 
In  command  where  the  duty  is  performed,  or  by  the  commanding  officer  of 
the  brigade  or  of  the  naval  militia  to  which  the  organizations  or  corps  were 
attached,  forthwith  execute  in  behalf  of  and  in  the  name  of  such  county,  a 
certificate  or  certificates  of  indebtedness  for  the  money  required  to  pay  such 
vouchers  and  pay  rolls;  such  certificates  shall  bear  interest  at  the  rate  of 
not  to  exceed  six  per  centum  per  annum,  and  shall  be  made  payable  on  the 
first  day  of  February  following  the  expiration  of  two  months  from  their  issue, 
and  the  amount  thereof  shall  be  raised  in  the  next  tax  budget  of  said  county 
succeeding  their  Issue,  and  applied  to  the  payment  of  such  certificates.  Said 
county  treasurer  shall  sell  such  certificates  at  public  or  private  sale,  and 
apply  tbe  proceeds  thereof  to  the  payment  of  such  expenses  and  compensation. 
In  the  city  of  New  York  the  duties  hereby  Imposed  upon  a  county  treasurer 
shall  be  performed  by  the  comptroller  of  said  city,  who  shall  raise  the  money 
necessary  to  comply  with  the  provisions  of  this  section  by  the  issue  and  sale 
of  revenue  bonds  of  said  dty;   the  sum  necessary  to  pay  said  bonds  shall  be 
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Indnded  by  the  board  of  aldermen  and  board  of  estimate  and  apportionment 
of  aaid  dty  In  Its  final  estimates  for  expenses  of  said  city  for  the  year 
Bucceedlng  that  In  which  said  bonds  were  Issued.  Any  county  treasurer 
or  public  oflBcer,  who  shall  neglect  or  refuse  to  perform  any  of  the  duties 
required  by  this  section,  shall  be  personally  charged  with  the  costs  and 
all  necessary  disbursements  of  any  action  or  proceeding  brought  to  com- 
pel such  performance,  together  with  a  reasonable  additional  allowance  to  the 
plaintUC  or  relator  In  such  action  or  proceeding,  to  be  fixed  by  the  court" 

It  will  therefore  be  noted  that  the  sections  dealing  with  the  powers 
of  a  judge  of  the  Supreme  Court  in  relation  to  riot  duty  are  based 
upon  the  existence  of  a  breach  of  the  peace,  tumult,  riot,  or  resistance 
to  process,  or  the  imminent  danger  thereof;  and  it  will  be  assumed, 
in  support  of  the  order  made  in  this  case,  that  Mr.  Justice  Brown 
took  all  the  steps  and  had  before  him  such  evidence  as  satisfied  him 
of  the  existence  of  the  necessary  facts  upon  which  his  authority  to 
act  depended,  and  in  ^e  determination  of  the  question  of  the  exist- 
ence of  civil  disorder  the  justice  acted  in  a  judicial  capacity. 

[1]  It  is  urged  on  behalf  of  the  coimty  treasurer  that  the  question 
of  necessity  for  the  use  of  military  power  is  one  of  fact,  which  must 
be  passed  upon  by  a  court  and  a  jury,  and  that  any  expenses  incurred 
necessarily  must  be  subject  to  a  judicial  determination  by  a  court  and 
jury,  and  some  authorities  are  urged  in  support  of  that  contention. 

In  the  case  of  Ela  v.  Smith,*  5  Gray  (Mass.)  131,  66  Am.  Dec.  356, 
the  marshal  of  the  United  States  was  endeavoring  to  execute  the  law 
by  conveying  a  fugitive  slave  from  the  coifrthouse  to  a  wharf  in  the 
city  of  Boston,  and  a  bloody  conflict  was  feared  between  those  who 
were  hostUe  and  those  who  were  friendly  to  the  execution  of  the  law. 
The  marshal  requested  the  mayor  to  call  out  the  military  to  preserve 
peace  while  he  did  his  duty  as  an  officer,  and  an  entire  brigade  was  so 
employed  for  the  preservation  of  the  peace  of  the  city  of  Boston,  and 
it  was  there  held  that  the  determination  of  the  mayor  that  a  riot  or 
mob  was  threatened  was  conclusive  that  the  exigency  existed.  It  was 
held  that  his  judgment  in  the  matter  was  judicial,  and  that  the  cer- 
tificate of  fact  that  a  riot  existed,  made  in  good  faith,  was  conclusive, 
and  protected  all  acting  tmder  it.  The  Supreme  Court  of  Massachu- 
setts, speaking  through  Judge  Bigelow,  said : 

"By  the  sections  of  St  1840,  c.  92,  above  cited,  it  is  provided,  among  other 
things,  that  the  mayor  of  a  dty,  or  any  other  of  the  civil  officers  therein  desig- 
nated, may,  in  case  a  'tumult,  riot  or  mob  shall  be  threatened,  and  the  fact 
be  made  to  appear  to'  him,  issue  his  precept  the  form  of  which  is  prescribed 
by  section  27,  to  call  out  a  division  or  any  smaller  body  of  the  volunteer 
mllltia  'to  aid  the  dvll  authority  In  suppressing  such  violence,  and  supporting 
the  laws.'  In  exercising  the  authority  thus  conferred,  the  statute  makes  it 
the  first  doty  of  the  mayor  or  other  magistrate  to  determine  whether  the 
occasion  for  calling  out  a  military  force  exists.  This  depends  on  a  question 
of  fact  which  it  is  his  exclusive  duty  to  determine.  If  it  be  made  to  appear 
to  him  that  a  tumult  or  riot  Is  threatened,  he  may  then  issue  his  precept.  He 
is,  in  his  offidal  capadty,  and  under  the  sanction  of  his  oath  of  office,  to  ex- 
amine and  dedde  this  question.  This  provision  of  the  statute  clearly  confers 
a  Judicial  power.  Whenever  the  law  vests  in  an  officer  or  magistrate  a  right 
of  Judgment,  and  gives  him  a  discretion  to  determine  the  facts  on  which  such 
Judgment  la  to  be  based,  he  necessarily  exerdses,  within  the  limits  of  his  Ju- 
risdiction, a  Judicial  authority.  So  long  as  he  ads  within  the  fair  scope  of 
his  authority,  he  is  clothed  with  all  the  rights  and  Immunities  which  apper- 
tain to  Judicial  tribunals  In  the  discharge  of  their  appropriate  functions. 
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Of  these  none  Is  better  settled  tban  the  wise  and  salutary  rule  of  law  by 
which  all  magistrates  and  officers,  even  when  exercising  a  special  and  limited  - 
jurisdiction,  are  exempted  from  liability  for  their  Judgments,  or  acts  done  In 
pursuance  of  them,  If  they  do  not  exceed  their  authority,  although  the  con- 
clusions to  which  they  arrive  are  false  and  erroneous.  The  grounds  of  their 
Judgment  cannot  be  inquired  into,  nor  can  they  be  held  responsible  therefor 
in  a  civil  action.  Piper  v.  Pearson,  2  Gray  [Mass.]  120  [61  Am.  Dea  438]; 
Clarke  v.  May,  2  Gray  [Mass.]  410  [61  Am.  Dec.  470].  This  protection  and 
immunity  are  essential  In  order  that  the  adminlstraUon  of  Justice  and  the 
discharge  of  Important  public  duties  may  be  impartial,  independent,  and  un- 
influenced by  fear  of  consequences.  And  they  are  the  necessary  result  of  the 
nature  of  Judicial  power.  It  would  be  most  unreasonable  and  unjust  to  bold 
a  magistrate  liable  for  the  lawful  and  honest  exercise  of  that  Judgment  and 
discretion  with  which  the  law  invested  him,  and  which  be  was  bound  to  use 
In  the  discharge  of  his  offlcial  duties.  Nor  would  there  be  any  security  or 
safeguard  to  the  magistrate  or  other  officer  against  liability,  however  careful 
and  discreet  he  might  be  In  exercising  his  authority,  if  his  Judgments  were 
to  be  examined  into  and  revised  in  ulterior  proceedings  against  him,  in  the 
light  of  subsequent  events,  upon  new  evidence,  and  with  different  means  of 
forming  conclusions  from  those  upon  which  he  was  called  upon  to  act  in  the 
performance  of  his  duty.  Such  an  ex  post  facto  Judgment  might  be  more 
sound  and  wise,  but  it  would  not  be  a  Just  or  proper  standard  by  which  to 
try  the  opinions  and  conduct  of  an  officer,  acting  at  a  different  time  and  un- 
der other  circumstances.  Especially  Is  this  true  in  a  case  like  the  one  at  bar, 
where  a  public  officer  is  compelled  to  decide  and  act  promptly  in  a  pressing 
emergency,  and  without  time  or  opportunity  for  careful  and  deliberate  con- 
sideration. 

"If  any  argument  were  needed  to  strengthen  this  view  of  the  nature  of  the 
power  conferred  by  the  statute  in  question,  or  to  show  that  it  is  In  accordance 
with  the  intent  of  the  Legislature  in  creating  that  authority  and  Jurisdiction, 
it  may  be  found  in  the  fact  that  the  same  power  is  granted  by  the  statute 
to  a  court  of  record  sitting  within  the  county  as  is  given  to  the  commander 
in  chief  and  mayors  of  cities.  It  Is  entirely  clear  that  no  liability  could  at- 
tach to  the  Judge  of  a  court  for  exercising  his  authority  and  Judgment  in  a 
matter  within  his  Jurisdiction;  and  it  is  equally  clear  that  the  same  rule 
must  apply  to  other  officers  performing  the  same  duty  under  the  same  grant 
of  power.  It  follows,  from  these  considerations,  that  the  question  whether 
a  riot  was  actually  threatened  cannot  be  inquired  into  in  this  action.  The 
Judgment  of  the  mayor  upon  it  was  conclusive,  and  having  been  rightly  exer- 
cised within  the  limits  of  the  authority  conferred  by  law,  no  liability  was  In- 
curred by  him  in  issuing  the  precept  by  which  the  armed  force  was  called 
out  Another  result  also  follows  as  a  necessary  corollary :  The  precept  of  the 
mayor  was  in  exact  conformity  to  the  terms  of  the  statute.  It  was,  there- 
fore, a  warrant  regular  on  Its  face,  issued  by  a  magistrate  of  competent  au- 
thority, within  the  scope  of  his  Jurisdiction.  On  familiar  principles,  it  affords 
a  complete  Justification  to  all  those  bound  to  obey  its  command,  for  acts 
lawfully  done  by  them  in  pursuance  thereof.  Fisher  v.  McGlrr,  1  Gray  [Mass.1 
45,  46  [61  Am.  Dec  381] ;  Whipple  t.  Kent,  2  Gray  [Mass.]  413  [61  Am.  Dea 
470]." 

In  the  case  of  Martin  v.  Mott,  12  Wheat.  19,  6  L.  Ed.  537,  Mr.  Jus- 
tice Story  had  under  discussion  a  case  arising  during  the  War  of  1812 
in  this  state,  and  held  that  the  determination  of  the  necessity  for  the 
calling  forth  of  the  militia  by  the  President  was,  when  exercised,  con- 
clusive and  not  subject  to  review  by  the  courts. 

In  section  30  of  Bargar's  Law  of  Riot  Duty,  where  laws  authorized 
civil  authorities  to  call  out  troops,  the  authorities  so  authorized  have 
the  power  to  determine  when  a  call  shall  be  made.  For  instance,  the 
determination  of  a  mayor  of  a  city  that  a  riot  by  a  mob  is  threatened 
is  conclusive  that  the  exigency  exists  under  the  statute  which  author- 
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izes  him  to  call  out  the  militia  to  aid  the  civil  authorities  in  enforcing 
the  laws. 

In  the  case  of  the  Appeal  of  Hartranft  et  al.,  85  Pa.  444,  27  Am. 
Rep.  667,  the  general  principle  is: 

"Tbat  wheneTer  the  law  vests  any  person  with  power  to  do  an  act,  at  the 
same  time  constituting  him  a  Judge  of  the  CTldence  on  which  the  act  may  be 
done,  and  contemplating  the  employment  of  agents  through  whom  the  act  is 
to  be  accomplished,  such  person  is  clothed  with  discretionary  powers,  and  is 
quoad  hoc  a  Judge.  His  mandates  to  his  legal  agents,  on  his  declaring  the 
event  to  have  happened,  will  be  a  protection  to  those  agents.  Vanderheydeu 
V.  Young,  U  Johns.  158." 

[2]  If  it  is  assumed  that  Mr.  Justice  Brown  had  the  jurisdiction  to 
maJce  the  order,  then  the  fact  that  he  did  make  it  is  conclusive,  since 
he  had  the  power  under  the  statute  to  pass  on  the  facts  and  make  his 
call,  and  his  action  is  conclusive,  and  not  subject  to  review  or  reversal. 
His  determination  of  the  fact  bound  both  the  Brigadier  General  and 
the  county,  one  to  call  out  the  troops,  the  other  to  pay.  When  this 
order  was  served  upon  the  commanding  officer  of  the  militia  in  this 
district,  he  was  required  by  law  to  report  the  circumstances  to  the  Gov- 
ernor and  Major  General.  All  these  officers,  from  the  Governor  down, 
necessarily  recognized  the  validity  of  the  call  and  acted  upon  it,  since 
they  ratified  and  sanctioned  it,  and  never  attempted  to  recall  the  order 
of  Mr.  Justice  Brown. 

The  troops  performed  all  the  duties  and  services  required  of  them. 
The  order  of  the  justice  could  not  compel  obedience,  even  if  he  had  the 
constitutional  power  to  make  the  call.  The  duty  was  performed  umler 
the  call,  and  no  official,  civil  or  military,  as  far  as  it  appears,  made 
any  request  of  the  justice  to  revoke  his  order.  The  Governor,  as  com- 
mander in  chief,  certainly  had  the  power  upon  his  own  volition  to  or- 
der out  the  troops  to  do  riot  duty,  upon  receiving  sufficient  informa- 
tion from  responsible  persons  of  a  locality. 

The  practical  working  of  the  justice's  call  amounts  to  this:  The 
justice  is  informed  upon  proof  presented,  and  determines  that  an 
actual  necessity  or  exigency  exists,  and  issues  a  call  for  the  troops. 
The  commanding  officer,  upon  whom  the  call  is  made  to  aid  the  civil 
authorities,  in  accordance  with  the  Military  Law,  immediately  reports 
all  the  circumstances  of  the  case  to  the  Governor  and  the  Major  Gen- 
eral. The  Governor  undoubtedly  had  the  power  to  recall  the  troops 
at  any  time.  This  he  did  not  do,  and  it  must  be  assumed  that  he  be- 
lieved the  act  of  the  justice  to  have  been  based  upon  satisfactory  proof. 
This  action,  or  nonaction,  seems  equivalent  to  an  express  order.  He 
ratifies  and  confirms  the  act  of  Mr.  Justice  Brown,  though  not  for- 
mally in  writing,  and  to  that  extent  approves  the  same.  This  is  the 
legal  effect  of  noninterference.  If  it  be  assumed  or  granted  that  the 
call  of  Mr.  Justice  Brown  was  invalid,  and  that  the  law  vesting  in  him 
this  power  is  unconstitutional,  what  material  or  essential  difference 
does  it  make,  in  so  far  as  depriving  the  soldiers  of  their  pay,  in  view 
of  the  approval  by  nonaction  on  the  part  of  the  Governor  ? 

It  would  therefore  seem  that  the  question  of  the  unconstitutionality 
of  Mr.  Justice  Brown's  act  is  unimportant  and  nonessential,  and  is  not 
the  real  point  in  issue.  The  county  is  but  a  civil  political  division  of 
142N.Y.S.— 8 
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the  state,  and  it  is  not  permitted  to  question  the  constitutional  acts  of 
the  Governor  or  the  legal  consequence  of  his  nonaction.  Failure  to 
disapprove  may  be  equivalent  to  approval;  ratification  or  approval 
is  equivalent  to  an  original  authority. 

The  further  question  arises  that,  even  though  the  call  in  and  of  it- 
self was  not  strictly  legal,  must  the  militia  lose  their  pay?  The  evi- 
dence, it  must  be  assumed,  conclusively  showed  that  their  services 
were  necessary  and  that  they  rendered  them.  It  was  said  in  the  case 
of  Chapin  v.  Ferry,  3  Wash.  397,  28  Pac.  758,  15  L,.  R.  A.  116,  where 
it  was  questioned  whether  the  troops  were  called  out  in  accordance 
with  a  certain  act  defining  the  Governor's  duties: 

"In  response  to  that,  In  the  first  place,  it  cannot  matter,  so  far  as  their 
right  to  pay  is  concerned,  whether  there  was  reasonable  ground  for  calling 
them  out,  or  whether  the  call  was  formally  correct,  or  not.  The  first,  last, 
and  only  duty  of  the  soldier  is  to  obey  the  command  of  liis  superior  officer 
when  called  upon  to  march  with  his  comrades,  and  if  be  does  not  obey  he  is 
punished  under  the  statute." 

In  this  same  case  it  is  held: 

"When  the  statutes  impose  upon  counties  or  other  municipal  bodies  certain 
duties  and  expenses  In  that  behalf,  they  are  bound  to  assume  them;  but 
whatever  is  not'thus  Imposed  is  not  thus  assumed." 

It  is  significant  that  the  attorney  appearing  in  this  proceeding  in 
behalf  of  the  soldiers  is  acting  under  Uie  authority  and  direction  of 
the  Governor  and  by  his  command,  to  enforce  the  claims  pending 
against  the  county  of  Erie  arising  out  of  service  of  troops  in  aid  of 
the  civil  authorities  during  the  month  of  April,  1913. 

[3,  4]  It  has  been  urged  on  behalf  of  the  county  treasurer  that  by 
reason  of  article  6,  §  10,  of  the  Constitution,  which  provides : 

"The  judges  of  the  Court  of  Appeals  and  the  Justice  of  the  Supreme  Court 
shall  not  hold  any  other  office  or  public  trust" 

— that  the  power  to  issue  a  call  to  the  National  Guard  is  a  public  trust, 
and  therefore  entirely  foreign  to  the  ordinary  duties  and  powers  which 
vest  in  the  justices.  Much  argument  and  authority  has  been  presented 
showing  how  the  powers  of  the  government  are  divided  into  three 
branches,  the  legislative,  judicial,  and  the  executive,  and  the  attend- 
ant danger  of  the  encroachment  by  one  department  upon  the  consti- 
tutional provin</e  of  the  other.  But  it  should  be  noted  that  these  pro- 
visions of  the  Code  of  Criminal  Procedure  and  the  Military  Law  have 
never  been  attacked,  although  the  power  now  questioned  was  exer- 
cised in  Erie  county  in  1891  and  the  bills  of  the  troops  duly  paid ;  and 
there  has  been  other  exercise  of  this  power  by  the  Supreme  Court 
judges,  and  the  provisions  in  the  Code  of  Criminal  Procedure  ante- 
date the  present  Constitution.  That  being  so,  it  fairly  can  be  said 
that  these  acts  in  question  have  received  executive,  legislative  and  judi- 
cial sanction  for  many  years,  and  it  would  require  a  much  more  satis- 
fying discussion  than  has  been  presented  to  warrant  the  court  in  de- 
claring so  many  sections  of  the  Code  of  Criminal  Procedure  and  the 
Military  baw  unconstitutional,  when  it  is  remembered  that  at  least  the 
rule  of  judicial  propriety  is  that  a  single  judge  sitting  at  Special  Term 
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should  not,  except  in  a  palpable  case,  assume  to  pronounce  an  act  of 
the  Legislature  a  violation  of  the  Constitution. 

It  has  been  urged  upon  the  part  of  the  applicant  that  the  judges  of 
the  Supreme  Court  have  always  had  the  right  to  deal  with  riots  and 
breaches  of  the  peace,  and  that  such  duties  are  incident  to  the  judicial 
function  exercised  by  judges.  It  has  always  been  the  duty  of  magis- 
trates and  peace  officers  to  preserve  the  public  peace,  even  to  the  ex- 
tent of  calling  to  their  aid  every  person  within  their  jurisdiction,  and 
they  are  at  common  law  indictable  for  not  doing  so  to  the  extent  of 
their  ability.    Rex  v.  Pinney,  5  Carr.  &  P.  254. 

It  would  seem  that  the  question  is  one  of  inherent  jurisdiction  in 
this  court,  which  exists  to-day  precisely  as  it  came  down  from  the 
English  common-law  and  chancery  courts,  except  as  expressly  lim- 
ited by  the  organic  law  or  statutes.  The  question  is,  of  course,  one  of 
judicial  power,  and  if  the  courts  in  England  had  the  judicial  powers 
in  respect  to  riots  and  tumults,  then  it  existed  in  our  courts  when  the 
Constitution  was  first  adopted.  It  was  one  of  the  inherent  powers  of 
the  judiciary,  and  it  was  competent  for  the  Legislature  to  codify  the 
law  or  to  revest  such  power  in  our  judges  whenever  it  deemed  nec- 
essary. The  Lord  Chancellor  of  England  had  judicial  powers  in  cer- 
tain cases  in  reference  to  riots,  and  there  can  be  no  question  but  what 
a  justice  of  this  court  now  has  the  power,  independent  of  these  stat- 
utes, to  disperse  a  riot  and  to  call  upon  a  posse  to  assist  him.  He  has 
the  power  to  arrest  a  rioter,  and  if  he  has  the  right  to  call  upon  cit- 
izens to  make  an  arrest,  there  is  no  reason  why  he  cannot  call  upon 
the  National  Guard  as  well  as  upon  a  posse. 

I  am  of  the  opinion  that  the  exercise  of  the  power  which  culminated 
in  the  order  granted  by  Mr.  Justice  Brown  was  incidental  to  his  power 
as  a  justice  of  the  Supreme  Court,  and  not  within  the  constitutional 
restriction,  since  the  justices  of  the  Supreme  Court  are  manifestly 
conservators  of  the  peace  and  have  all  the  powers  of  officials  known 
as  magistrates.  In  any  event,  the  delegation  of  power  to  a  Supreme 
Court  justice  to  call  out  the  National  Guard  is  not  the  exercise  of 
another  office  or  public  trust  within  the  meaning  of  the  Constitution. 
Judge  Vann,  in  the  Matter  of  Davies,  168  N.  Y.  102,  61  N.  E.  121, 
56  L.  R.  A.  855,  said: 

"While  the  performance  of  adminlstratiTe  duties  cannot  be  imposed  by 
the  Legislature  upon  the  Supreme  Court,  as  such,  except  as  to  matters  inci- 
dental to  the  exercise  of  Judicial  powers,  yet  for  many  years,  and  without 
serious  question,  acts  have  been  passed  conferring  upon  the  justices  of  that 
court  authority,  out  of  term,  to  perform  a  variety  of  functions,  administrative 
or  semiadmlnlstrative  in  character,  such  as  the  approval  of  certificates  of  in- 
corporation, and  the  acknovrledgment  of  conveyances,  the  solemnization  of 
maiTlages,  the  apx)ointment  of  commissioners  of  Jurors,  the  Investigation  of 
tbe  financial  affairs  of  vUlages,  and  the  like.  2  R.  S.  756, 1  4;  L.  1847,  c.  319, 
f  1;  L.  1892,  c.  682,  §  64;  L.  1892,  c.  685;  L.  1897,  C.  194;  L.  1897,  c.  430. 
A  distinction  seems  to  prevail  in  practice  between  the  powers  conferred  upon 
a  court  and  those  conferred  upon  the  Judges  thereof." 

But  since  it  has  been  shown  that  a  judge  acts  judicially  in  reaching 
a  determination  that  a  state  of  riot  exists,  there  can  be  no  breach  of 
the  organic  law  taking  away  the  power  from  justice  of  the  peace  and 
lodging  it  in  Supreme  Court  justices,  and  since  it  is  the  law  that  the 
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State  and  county  shall  be  liable  to  an  action  on  behalf  of  any  party 
whose  property  has  been  destroyed  or  injured  by  riot,  it  would  seem 
to  be  a  proper  exercise  of  a  judicial  power  to  commit  to  the  justices 
of  the  Supreme  Court  the  right  to  take  the  necessary  steps  to  prevent 
great  loss  to  the  community. 

This  application  presenting  questions  of  law  only,  a  peremptory 
writ  may  issue. 


(156  App.  rWy.  809.) 

JOSBPH  ▼.  HERZIO. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  29,  1913.) 

niAADiNO  ({  172*)  —  Motion  to  Coupkl   Pabtt   to   Accept  Plbadinos  — 
Gbodnds. 

A  plaintUf,  appealing  from  so  much  of  an  order  as  imposes  costs  for 
opening  a  default  judgment  for  defendant  for  want  of  serTice  in  time  of 
a  verified  reply  to  a£Srmatlye  defenses,  should  pending  the  appeal  obtain 
an  extension  of  the  time  within  which  to  serve  a  reply,  and  where  he 
fails  to  do  so  he  is  technically  in  default;  but  the  court  may  relieve  him, 
where  a  denial  of  the  right  to  flle  a  reply  will  destroy  hia  cause  of  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  $$  334-338 ;  Dec. 
Dig.  i  172.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jeanette  H.  Joseph  against  Irving  M.  Herzig.  From  an 
order  denying  a  motion  to  compel  defendant  to  accept  a  reply,  or  to 
open  a  default  and  permit  plaintiff  to  serve  a  reply,  she  appeals.  Re- 
versed, and  motion  granted  on  condition. 

See,  also,  140  N.  Y.  Supp.  1125. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Wales  F.  Severance,  of  New  York  City,  for  appellant. 
Abraham  G.  Meyer,  of  New  Yoric  City,  for  respondent 

McLaughlin,  J.  Action  to  recover  money  loaned.  Answer,  a 
general  denial,  and  separate  defenses  of  infancy  and  statute  of  limi- 
tations. By  consent  an  order  was  entered  directing  plaintiff  to  reply 
to  the  separate  defenses.  An  attempt  was  made  to  do  so,  by  serving 
an  unverified  reply,  which  was  returned  for  that  reason,  and  a  motion 
made  for  judgment  upon  the  pleadings.  Before  the  return  day  of  the 
motion,  the  reply  was  verified  and  tendered  to  defendant's  attorney, 
which  he  refused  to  receive.  Motion  for  judgment  on  the  pleadings 
was  granted,  without  prejudice,  however,  to  plaintiff's  right  to  move 
to  open  the  default  and  serve  a  reply.  Subsequently  a  motion  to  open 
the  default  was  made  and  granted  on  payment  of  $105  costs.  Plain- 
tiff appealed  from  so  much  of  the  order  as  imposed  costs,  and  the 
same  was  affirmed.  Thereafter  plaintiff  tendered  a  reply  and  the 
amount  of  costs  imposed,  both  of  which  were  declined,  on  the  ground 
that  the  time  within  which  to  serve  the  reply  had  expired.  Motion 
was  then  made,  which  resulted  in  the  order  appealed  from,  to  compel 

*Fior  other  caaas  see  lame  topic  ft  I  ottmbbr  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indoxea  ° 
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the  defendant  to  accept  the  reply  on  payment  of  the  costs,  or  that  the 
default  be  opened  and  she  have  leave  to  reply,  on  the  same  conditions. 

The  plaintiff  should  have  obtained,  pending  her  appeal  to  this  court, 
an  extension  of  the  time  within  which  to  serve  a  reply.  Not  having 
done  so,  she  was  technically  in  default;  but  upon  the  uncontradicted 
facts  set  out  in  the  moving  papers  she  ought  not,  for  that  reason,  to  be 
deprived  of  her  right  to  put  in  issue  the  facts  set  up  in  the  special  de- 
fenses, because  the  denial  of  that  right  would  destroy  her  cause  of 
action. 

The  order  appealed  from  is  therefore  reversed,  and  the  motion 
opening  her  default  and  permitting  her  to  serve  a  reply  granted,  on 
condition,  however,  that  she  pay  tihe  $105  costs  theretofore  imposed. 
All  concur. 


(156  App.  Div.  762.) 

WHITE  STUDIO  v.  DRETPOOS  et  aL 

(Supreme  Court,  Api^Uate  Division,  First  Department    May  20,  1913.) 

Trade-Makks  and  Tbade-Names  ({  67*)^UNrAiB  Cohfbtitior— Repboduo- 

TION  OF   PHOTOGBAPHS. 

A  photographer,  famed  for  making  originals  which  he  did  not  copyright, 
may  not  enjoin  a  defendant,  engaged  in  manifold  reproductions,  on  the 
ground  of  unfair  competition,  from  using  photographs  made  by  plalntm 
for  reproduction,  when  such  photograph  was  glren  to  defendant  with  the 
Bitter's  consent. 

[Ed.  Note. — ^For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  i  78;   Dec  Dig.  §  e7.»] 

Appeal  from  Sfiecial  Term,  New  York  County. 

Action  by  the  White  Studio  against  Alexander  W.  Dreyfoos  and 
another.  From  an'order  granting  an  injunction  pendente  lite,  defend- 
ants appeal.    Reversed,  and  motion  for  injtmction  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Fixman,  Lewis  &  Seligsberg,  of  New  York  City  (Leo.  G.  Rosenblatt, 
of  New  York  City,  of  counsel),  for  appellants. 

Leon  Laski,  of  New  York  City  (George  Edwin  Joseph,  of  New 
York  City,  of  counsel),  for  respondent. 

CLARKE,  J.  Plaintiflf  is  a  corporation.  Its  business  is  that  of 
making  original  photographs.  It  uses  the  name  "White"  as  a  trade- 
name. Defendants  are  copartners  doing  business  under  the  name 
Apeda  Studio.  Their  chief  business  is  that  of  manifold  reproduction 
of  photographs,  and  in  the  theatrical  trade  their  name  "Apeda"  has 
become  almost  synonymous  with  photographic  reproduction. 

Plaintiff's  claim  is  that  the  defendants  have  reproduced  plaintiff's 
work  in  large  quantities,  and  sold  such  reproductions  at  a  less  rate 
than  it  charges.  It  claims  that  it  was  being  unfairly  competed  with. 
The  defendants  offer  to  omit  the  plaintiff's  name  from  its  reproduc- 
tions, but  this  is  not  what  the  plaintiff  desires.  It  wants  the  benefit  of 
the  increased  advertisement  caused  by  the  distribution  of  the  defend- 
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ants'  reproductions  with  its  name  appearing  thereon ;  but,  in  addition, 
it  asks  that  there  should  appear  "Reproduced  by  Apeda,"  or  words  to 
that  effect.    The  order  appealed  from  provides : 

"That  the  defendants,  and  each  of  them,  tb^r  agents,  servants,  and  em- 
ployes, be  and  they  hereby  are  enjoined  and  restrained  during  the  pendency 
of  this  action  from  reproducing  photographs  posed,  taken,  and  made  by 
the  plaintiff,  and  on  which  reproductions  appear  the  plaintiff's  trade-name, 
unless  the  said  defendants  shall  indicate  on  such  photographic  reproduction 
in  some  suitable  words  that  the  same  is  a  photographic  reproduction  of  a 
photograph  originally  made,  taken,  and  posed  by  this  plaintiff;  and  it  iB 
further  ordered  that  the  d^endants,  and  each  of  them,  their  agents,  serv- 
ants, and  employes,  be,  and  they  hereby  are,  enjoined  and  restrained,  during 
the  pendency  of  this  action,  from  making,  selling,  vending,  or  otherwise 
disposing  of  reproductions  of  photographs  originally  taken,  made,  and  posed 
by  the  plaintiff,  and  upon  which  reproductions  appear  the  plaintiff's  trade- 
name 'White,'  unless  the  defendants  shall  Indicate  upon  the  said  photographic 
reproductions  in  some  suitable  words  that  the  same  are  reproductions  made 
by  the  defendants  of  photographs  originally  taken,  made,  and  posed  by  the 
plaintiff  herein." 

It  is  settled  law  that  the  ordinary  contract  between  a  photographer 
and  his  customers  is  a  contract  of  emplo5rment.  The  conception  as 
well  as  the  production  of  the  photograph  is  work  done  for  the  cus- 
tomers, and  they,  not  their  employe,  are  the  exclusive  owners  of  all 
proprietary  rights.  Boucas  v.  Cook,  2  K.  B.  227;  Press  Pub.  Co.  v. 
Falk  (C.  C.)  59  Fed.  324;  Pollard  v.  Photographic  Co.,  L.  R.  40  Ch. 
Div.  345,  cited  in  Roberson  v.  Rochester  Folding  Box  Co.,  171  N.  Y. 
538,  64  N.  E.  442,  59  L.  R.  A.  478,  89  Am.  St.  Rep.  828.  In  the  Rob- 
erson Case,  the  Court  of  Appeals  suggested  that : 

"The  legislative  body  could  very  well  Interfere  and  arbitrarily  provide  that 
no  one  should  be  permitted  for  his  own  selfish  purpose  to  use  the  picture  or 
the  name  of  another  for  advertising  purposes  without  his  consent." 

The  Legislature  took  the  hint,  and  in  sections  50  and  51  of  the  Civil 
Rights  Law  (chapter  6,  Consol.  Laws  1909;  chapter  14,  Laws  1909) 
prohibited  the  use  for  advertising  purposes  or  for  the  purposes  of 
trade  of  the  portrait  or  picture  of  any  living  person  without  having 
first  obtained  the  written  consent  of  such  person.  The  actress,  the 
reproduction  of  whose  portrait  is  one  of  the  acts  complained  of,  gave 
to  the  defendants  written  orders  for  such  reproductions,  and  with  in- 
structions that  they  should  be  marked  "Apeda,  N.  Y." 

The  plaintiff  has  no  copyright.  It  has  no  right  to  sell  and  dispose 
of  reproductions  from  its  negative  without  the  consent  of  its  sitter. 
Having  no  copyright,  it  attempts  to  prevent  the  defendants  from  re- 
producing and  selling,  with,  the  consent  of  the  sitter,  as  if  it  had  such 
copyright.  The  language  of  the  court  in  Bamforth  v.  Douglas  Post 
Card  Co.  (C.  C.)  158  Fed.  355,  is  applicable : 

"No  question  under  the  law  of  trade-marks  or  the  law  of  unfair  com- 
petition is  now  Involved.  These  cards  are  not  trade-marks,  either  singly  or 
collectively,  In  any  sense  of  the  word.  They  do  not  identify  and  distinguish 
the  complainants'  product,  but  are  the  product  Itself;  and  there  can  be  no 
question  of  unfair  competition,  because  the  complainants  have  no  legal  right 
to  the  exclusive  production  and  sale.  It  would  be  useless  to  elaborate  a 
subject  80  well  understood.  A  photograph,  if  it  be  also  an  artistic  produc- 
tion, the  result  of  original  intellectual  conception  on  the  part  of  the  author, 
may  be  copyrighted  with  the  same  effect  as  if  It  were  a  book ;   but.  without 
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this  protectton  of  the  federal  stattites,  ndtber  the  book  nor  the  photograph 
can  continue  to  be  the  author's  exclustve  property,  after  it  has  been  printed 
and  offered  to  the  public  for  sale.  •  •  •  No  doubt  a  photograph  might  be 
adopted  as  a  trade-mark  to  distinguish  a  manufactured  article;  but  how  a 
photograph,  If  it  be  also  a  work  of  art  and  therefore  capable  of  copyright, 
can  be  the  subject  of  unfair  competition,  I  am  unable  to  understand.  The 
only  possible  way  to  compete  with  such  a  photograph  is  to  reproduce  it,  and 
any  one  may  do  this  lawfully  after  it  has  been  published,  unless  the  pro- 
tection of  the  federal  statutes  concerning  copyright  has'  previously  been  ob- 
tained. •  *  *  To  copy  is  therefore  not  to  compete  unfairly  In  a  legal 
sense,  but  to  compete  with  the  full  sanction  of  the  law." 

The  attempt  here  made  to  prevent  copying  without  complying  with 
the  provisions  of  the  copyright  law  must  fail.  As  the  plaintiff  has 
refused  the  offer  of  the  defendants  to  eliminate  its  name  from  the 
reproductions,  it  has  no  substantial  claim  to  any  equitable  relief. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  for  an  injunction  denied,  with 
$10  costs  to  the  appellants.    All  concur. 


(156  App.  Div.  460.) 

PEOPI^  T.  KOZAE  et  aL 

(Snpreme  C!onrt,  Appellate  DiTision,  Fourth  Department    April  30,   1013.) 

iHTOXICATITia    lilQUOBS    (8    167*) IlXKOAL    SaLES PABTIES   IJABLE. 

Where  the  proprietor  of  a  saloon  illegally  sold  liquor  and  consented 
to  a  sale  made  on  the  same  day  by  his  bartender  in  his  absence,  the 
two  were  properly  convicted  of  selling  intoxicating  Uquors  in  violation 
of  liquor  Tax  Law  (Consol.  Laws  1909,  c.  34)  §  30a. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liauors,  Cent  Dig.  ii 
182, 183 ;   Dec.  Dig.  i  167.*] 

Foote,  J.,  dissenting. 

Appeal  from  Trial  Term,  Oneida  County. 

John  Kozak  and  another  were  convicted  of  selling  intoxicating  liq- 
uors in  violation  of  Liquor  Tax  Law,  §  30a,  and  they  appeal.  Af- 
firmed. 

The  defendants  were  Jointly  indicted  by  a  grand  jury  of  Oneida  county  on 
October  30,  1912,  for  a  violation  of  the  Liquor  Tax  Law  of  the  state  of  New 
Tork  alleged  to  have  been  committed  In  the  village  of  New  fork  Mills  on 
JTone  9,  1912.  They  were  tried  together  and  were  found  guilty  of  such  of- 
fense, and  on  December  6,  1912,  were  each  sentenced  by  the  court  to  six 
months'  imprisonment  In  the  Onondaga  county  penitentiary. 

Argued  before  McLENNAN,  P.  J.,  and  KRUSE,  ROBSON, 
FOOTE,  and  LAMBERT,  JJ. 

C.  D.  Phillips,  of  Utica  (P.  H.  Fitzgerald,  of  Utica,  of  counsel),  for 
appellants. 

Bradley  Fuller,  Dist.  Atty.,  of  Utica,  for  the  People. 

McLENNAN,  P,  J.  The  evidence  tends  to  show  that  Peter  Kozak 
was  the  proprietor  of  a  saloon  or  place  in  which  liquor  was  illegally 
sold  and  in  which  said  alleged  violation  took  place ;  that  he  sold  such 

.'*Ver  otli*r  c«Ma  »»»  fm»  toplo  *  i  nvmbbb  In  Dee.  A  Am.  Dig*.  UOT  to  data,  *  Hap'r  Index** 


Digitized  by 


Google 


40  142  NSW  YORK  SUPPLEMENT  (Sup.  Ct 

liquor  in  the  morning  at  about  7  o'clock ;  and  that  later  in  the  forenoon 
his  brother,  John  Kozak,  also  made  a  similar  sale  in  such  saloon  or 
place. 

We  think  that  the  sale  by  the  proprietor  and  the  sale  by  his  brother,  I 

John,  whether  as  agent,  copartner,  or  otherwise,  constituted  an  o€ense  I 

within  the  meaning  of  the  statute  as  far  as  the  proprietor  of  the  sa-  | 

loon  is  concerned,  and  that  the  two  sales  made  upon  the  same  day  at 
the  same  place  could  properly  be  considered  as  one  crime  for  which  ' 

the  proprietor,  Peter,  might  be  indicted  and  convicted,  and  that  the 
sale  upon  one  of  such  occasions  by  John  made  him  a  joint  offender 
with  the  proprietor  for  which  both  are  liable  to  be  punished,  and  there- 
fore that  they  were  both  properly  jointly  indicted  and  convicted.  Hall 
V.  McKechnie,  22  Barb.  244;  People  v.  Utter,  44  Barb.  170;  Woollen 
&  Thornton,  Law  of  Intoxicating  Liquors  (1910  Ed.)  vol.  2,  §§  802, 
803,  806,  813,  and  821. 

We  think  that  the  provisions  of  the  statute  bearing  upon  this  ques- 
tion are  very  significant    It  provides : 

"Sec  35.  Persons  Liable  for  Violations  of  This  Chapter.    Any.  person  en-  , 

gaged  in  the  trafHc  in  liquors,  whether  as  officer  of  a  corporation,  or  associa- 
tion, or  as  a  member  of  a  copartnership,  or  an  individual,  shall  upon  convic-  | 
tion  of  a  violation  of  any  of  the  provisions  of  this  chapter  be  liable  for  and 
suffer  the  penalties  Imposed  therein ;  and  any  clerk,  agent,  employ^  or  servant  i 
shall  be  equally  liable  as  principals  for  any  violation  of  the  provisions  of  this 
chapter,  and  except  as  hereinafter  provided,  each  violation  of  any  of  the  I 
provisions  of  this  chapter  shall  be  construed  to  constitute  a  separate  an<jl  i 
complete  offense,  and  for  each  violation  on  the  same  day,  or  on  different  days,  ' 
the  person  or  persons  offending  shall  be  liable  to  the  penalties  and  forfeitures  { 
imposed  by  this  chapter ;  and  In  section  thirty-six  providing  for  penalties  and 
forfeitures  when  corporations  or  associations  are  referred  to,  and  penalties 
and  forfeitures  are  imposed  thereon,  the  same  shall  be  understood  to  mean 
and  apply  to  the  officers  of  such  corporation  or  association.    All  violations  of 
this  chapter,  committed  by  any  person  on  the  same  day,  shall  together  con- 
stitute but  one  crime,  which  shall  be  denominated  the  crime  of  'violating  the 
liquor  tax  law,'  and  It  shall  be  competent  to  prove,  on  the  trial  or  hearing, 
each  separate  violation  committed  on  said  date,  provided  each  violation  proved 
is  set  forth  in  the  indictment,  charge  or  complaint,  in  general  or  specific 
terms." 

We  conclude  that  there  being  evidence  tending  to  show  that  Peter 
Kozak  was  the  proprietor  of  the  saloon  or  place  in  question  and  that 
he  himself  sold  intoxicating  Uquors  in  violation  of  the  statute  in  the 
morning  of  such  day  and  later  in  the  day  by  his  brother,  John  Kozak, 
the  other  defendant,  as  bartender,  agent,  servant,  copartner,  or  other- 
wise, both  were  guilty  of  the  offense  charged,  namely,  that  of  "violat- 
ing the  Liquor  Tax  Law,"  and  were  properly  jointly  indicted  and 
convicted. 

I  think  the  judgment  appealed  from  should  be  affirmed. 

Judgment  of  conviction  affirmed. 

KRUSE,  ROBSON,  and  LAMBERT,  JJ.,  concur  in  result  in 
a  separate  memorandum  by  KRUSE,  J.  FOOTE,  J.,  dissents  in  an 
opinion. 

KRUSE,  J.  (concurring).  I  concur  in  result,  upon  the  ground  that 
the  evidence  tends  to  show  that  the  defendant  Peter,  the  proprietor. 
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consented  to  the  sale  made  by  the  bartender,  John,  and  therefore  both 
defendants  were  properly  convicted,  irrespective  of  the  question  as  to 
whether  or  not  two  independent  sales  made  by  different  persons  on  the 
same  day  and  at  the  same  place  are  to  be  regarded  as  one  offense  com- 
mitted by -both  jointly. 

It  appears  that  early  in  the  morning  the  proprietor  himself  served 
drinks  to  customers,  and  merely  because  he  was  not  personally  pres- 
ent when  the  bartender  served  drinks  a  few  hours  later  does  not  con- 
clusively i)rove  that  the  sales  made  by  the  bartender  were  without 
his  authority  and  against  his  wishes.  The  jury  might  well  find  from 
the  circumstances  that  the  sale  was  made  by  his  authority.  The  e'x- 
ception  to  the  charge,  that  both  defendants  might  be  convicted,  was 
not,  therefore,  well  taken. 

FOOTE,  J.  (dissenting).  By  the  indictment  the  defendants  were 
charged  jointly  with  the  crime  of  traffidcing  in  liquors  on  Sunday  by 
unlawfully  selling  to  John  Paolis  and  divers  other  persons  to  the 
grand  jury  unknown  spirituous  liquors  of  several  kinds.  At  the  trial 
the  proofs  offered  by  the  district  attorney  tended  to  prove  a  sale  by 
the  defendant  Peter  Kozak  at  an  early  hour  on  the  morning  of  Sun- 
day, June  9,  1912,  between  6  and  7  o'clock;  defendant  John  Kozak 
was  not  present  and  had  no  part  in  this  transaction;  that  thereafter 
and  between  11  and  12  o'clock  of  the  same  forenoon  the  defendant 
John  Kozak  sold  liquor  to  Paolis  and  other  persons  not  present  at  the 
first  sale.  The  defendant  Peter  Kozak  was  not  present  at  this  latter 
transaction  and  had  no  part  therein.  There  is  evidence  that  Peter  was 
a  proprietor  of  the  saloon  where  these  sales  were  made ;  but  whether 
sole  proprietor  or  whether  he  and  his  brother  John  were  both  pro- 
prietors does  not  clearly  appear,  though  that  both  were  such  is  the  most 
probable  inference,  and  was  so  assumed  in  questions  put  by  counsel  to 
witnesses.  The  indictment  did  not  allege,  nor  did  the  district  attorney 
attempt  to  prove,  that  either  or  both  defendants  were  proprietors  of 
thi.s  saloon,  or  what  relation  either  had  to  the  business,  nor  did  the 
district  attorney  claim  at  the  trial,  nor  does  he  claim  here,  that  any 
facts  were  proved  which  made  either  defendant  criminally  liable  for 
the  sales  made  by  his  codefendant  The  case  was  submitted  to  the 
jury  on  the  theory  that  each  defendant  was  liable  for  his  own  personal 
acts  in  making  sales,  and  there  was  no  suggestion  that  if  the  jury 
found  either  defendant  not  guilty  of  making  a  sale  he  could  be  con- 
victed on  account  of  sales  shown  to  have  been  made  by  his  codefend- 
ant. The  jury  found  both  defendants  guilty  as  charged  in  the  indict- 
ment, and  each  was  sentenced  to  a  term  of  six  months  imprisonment  in 
the  Onondaga  county  penitentiary. 

This  appeal  is  based  principally  upon  the  ground  that  error  was 
committed  in  the  conviction  of  each  defendant  of  a  separate  and  dis- 
tinct crime.  While  the  indictment  did  not  purport  to  charge  separate 
transactions  as  constituting  the  one  crime  alleged,  and  hence  this  ques- 
tion could  not  have  been  presented  by  demurrer,  the  question  was  dis- 
tinctly raised  by  defendant's  counsel  by  exception  to  the  charge  and 
the  refusal  to  charge  as  requested  and  by  motion  in  arrest  of  judg- 
ment and  for  a  new  trial. 
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By  section  278  of  the  G)de  of  Criminal  Procedure,  it  is  provided 
that: 

"The  Indictment  must  charge  but  one  crime  and  in  one  form,  except  aa  in 
the  next  section  provided." 

The  next  section  (279)  is  as  follows : 

"Tbe  crime  may  be  charged  in  separate  counts  to  hare  been  committed  In 
a  different  manner  or  by  different  means ;  and  where  the  acts  complained  of 
may  constitute  different  crimes,  such  crimes  may  be  cliarged  in  separate 
counts." 

The  question  is :  Do  the  separate  transa/ctions  proved  in  which  each 
defendant  acted  separately  and  not  in  participation  with  his  codef end- 
ant  constitute  one  crime? 

The  question  turns  upon  the  true  construction  and  meaning  of  sec- 
tion 35  of  the  Liquor  Tax  Law  (Laws  1909,  c.  39,  as  amended  by 
chapter  281,  Laws  1909).  This  section,  so  far  as  material  here,  is  as 
follows : 

"Except  as  hereinafter  provided,  each  violation  of  any  of  the  provisions  of 
tills  diapter  shall  be  construed  to  constitute  a  separate  and  complete  offense, 
and  for  each  violation  on  the  same  day,  or  on  different  days,  the  person  or 
persons  offending  shall  be  liable  to  the  penalties  and  forfeitures  Imposed  by 
this  cliapter.  •  *  •  All  violations  of  this  chapter,  committed  by  any  per- 
son on  the  same  day,  shall  together  constitute  but  one  crime,  which  shall  be 
denominated  the  crime  of  'violating  the  Liquor  Tax  Law,'  and  It  shall  be 
competent  to  prove,  on  the  trial  or  hearing,  each  separate  violation  committed 
on  said  date,  provided  each  violation  proved  is  set  forth  In  the  Indictment, 
charge  or  complaint,  In  general  or  specific  terms." 

The  last  clause  quoted,  making  all  violations  committed  on  the  same 
day  constitute  one  crime,  was  added  to  the  section  by  chapter  250, 
Laws  1908.  It  is  the  contention  of  the  learned  district  attorney  that 
the  sentence  added  by  the  amendment  makes  all  violations  committed 
on  the  same  day  by  any  number  of  persons  at  the  same  place  one 
crime,  and  that  they  may  all  be  included  in  the  same  indictment  and 
convicted  of  the  one  crime,  notwithstanding  that  each  was  guilty  of 
an  act  entirely  separate  and  distinct  from  that  o^  his  associates. 

It  will  be  seen  that,  as  the  section  stood  prior  to  the  amendment  of 
1908,  each  separate  sale  of  liquors  on  the  same  day  by  one  person  con- 
stituted a  separate  and  complete  offense,  for  which  as  many  indict- 
ments might  be  found  as  there  were  separate  and  distinct  sales.  It 
seems  to  have  been  the  object  of  the  amendment  to  prevent  one  per- 
son from  being  made  liable  for  more  than  one  crime  for  all  the  sales 
which  he  might  make  on  the  same  day,  and  also  to  permit  conviction  to 
be  had  upon  proof  of  any  one  of  the  sales  made  upon  that  day,  where 
the  indictment  charged  more  than  one  sale  in  general  or  specific  terms. 

The  construction  of  the  statute  contended  for  by  the  learned  district 
attorney  would  permit  including  in  one  indictment  as  guilty  of  one 
and  the  same  crime  all  persons  selling  liquor  in  violation  of  the  act 
in  the  same  town  or  village  on  the  same  day,  although  the  transactions 
were  entirely  separate  and  distinct,  in  different  buildings,  without  any 
co-operation  among  the  defendants  or  any  knowledge  upon  their  part 
of  any  sales  except  as  each  knew  of  the  sales  he  himself  made.  We 
think  such  was  not  the  purpose  or  intent  of  the  statute. 
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The  more  reasonable  construction  of  the  statute  is  that  the  words, 
"all  violations  of  the  Liquor  Tax  Law  committed  by  any  person  on 
the  same  day"  refer  to  all  violations  by  the  same  person  and  not  to 
separate  violations  by  all  persons  on  the  same  day,  and  therefore  that 
separate  violations  b)r  different  individuals  not  acting  in  common  do 
not  constitute  one  crime,  but  separate  and  distinct  crimes  for  which 
each  must  be  prosecuted  separately. 

It  follows  that  the  judgment  of  conviction  should  be  reversed,  and 
a  new  trial  ordered  in  the  County  Court. 


(156  App.  Dlv.  830.) 

PENNSYLVANIA  B.  CO.  v.  TITUS. 

(Sapreme  Court,  Appellate  Division,  First  Department    May  29,  1013.) 

1.  Cabbiebs  (S  189*) — Intebbtate  ComixBCB— Fbeioht  Bates— Loveb  Rate—  - 

Mistake— iNADVEBTENCE—EsTOPPEi.. 

It  being  unlawful  for  a  carrier  to  contract  to  carry  Interstate  freight 
at  a  lower  rate  than  its  duly  scheduled  tariff,  it  cannot  estop  itself  to 
demand  and  collect  the  balance  of  the  lawful  rate,  where  it  has  delivered 
goods  without  charging  the  same  in  full  either  by  a  contract  or  through 
mistake  or  Inadvertence. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  f|  162,  864,  866, 
8S»-«66;   Dec.  Dig.  |  189.*] 

2.  Cabbiebs  (i  194*) — Fbxight— liiABUJTT  OT  Consignee. 

While  a  consignor  or  shipper  is  liable  for  freight  by  express  contract 
between  him  and  the  carrier  for  transportation  of  goods,  there  is  no 
contractual  relation  between  the  carrier  and  the  consignee  by  the  mere 
designation  of  the  latter  as  consignee,  which  obligates  him  to  receive  the 
goods  or  pay  the  freight ;  his  liability  for  freight  resting  entirely  on  an 
implied  contract  arising  on  his  acceptance  of  the  goods  from  the  carrier 
with  notice  of  the  carrier's  lien  which  is,  terminated  by  delivery. 

[Ed.  Note. — ^For  other  cases,  see  Carriers,  Cent  Dig.  ||  870-872;  Dea 
Dig.  i  194.*] 

3.  Cabbiebs  (i  194*)— Fbgioht— Liabii,itt  of  Consignee— Mistake. 

Where  a  carrier  Induces  a  consignee  to  accept  goods  on  the  theory  that 
freight  charges  are  "as  stated,"  the  consignee  does  not  thereby  become 
liable  to  the  carrier  for  the  difference  between  the  freight  charges  paid 
and  those  which  the  carrier  Is  required  by  law  to  charge. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  870-872 ;  Dec. 
Dig.  I  194.*] 

4.  Cabbiebs  (§  72*) — ^Tbanspobtation  of  Goods— Ownebship. 

While  presumptively  the  consignee  of  goods  is  the  owner,  the  presump- 
tion is  not  conclusive. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {(  243-250,  258-261, 
266-269;    Dec.  Dig.  i  72.*] 

6.  Cabbiebs  (S  194*) — Fbeioht^Liabilitt  of  Consignee. 

The  Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  24  Stat  379  [U. 
8.  Comp.  St.  1901,  p.  3154])  does  not  prohibit  a  carrier  from  giving 
credit  to  a  consignor  for  freight  charges,  and  though  the  consignee  may 
be  cliargeable  with  notice  of  the  scheduled  rates,  yet  when  acting  as 
agent  for  the  consignor  he  is  neither,  so  far  as  the  carrier  is  concerned, 
obliged  to  compare  the  rate  demanded  by  the  carrier  with  the  lawful  rate, 
nor  to  inquire  what  arrangement.  If  any,  the  carrier  had  with  the  con- 
signor for  any  additional  charges  required  by  law,  and  hence  where 
peaches  were  shipped  to  defendant  as  the  owner's  agent  for  sale  on  com- 
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mission,  and  defendant  paid  plaintiff  the  freight  charges  demanded, 
which  by  mistake  of  defendant's  agent  were  too  low  to  conform  to  the 
.  scheduled  rates,  defendant  having  sold  the  peaches  and  accounted  to  the 
owner  for  the  proceeds,  less  the  freight  paid,  was  not  liable  for  the  differ- 
ence between  the  freight  demanded  and  the  lawful  charges. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  |g  870-872;  Dec 
Dig.  §  194.»] 

6.  Cabsiebs  (S  83*) — Bill  op  Ladino — Nonneootlablk  Bill. 

Where  a  bill  of  lading  was  nonnegotiable,  it  was  not  reqnlred  to  be 
presented  before  delivery  of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {i  308-316;   Dec. 
Dig.  i  83.»] 

McLaughlin,  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  Pennsylvania  Railroad  Company  against  James  L. 

.  Titus,  doing  business  under  the  name  and  style  of  Titus  Brothers. 

From  a  determination  of  the  Appellate  Term  (78  Misc.  Rep.  347,  138 

N.  Y.  Supp.  325)  aflSrming  a  judgment  in  favor  of  plaintiff,  defendant 

appeals.    Reversed. 

See,  also,  154  App.  Div.  941.  139  N.  Y.  Supp.  1136. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  BOWLING,  and  HOTCHKISS,  JJ. 

Dana  T.  Ackerly,  of  New  York  City  (George  W.  Morgan  and  Ed- 
ward A.  Craighill,  Jr.,  both  of  New  York  City,  on  the  brief),  for  ap- 
pellant. 

Ray  Rood  Allen,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  This  case  was  submitted  to  the  trial  court  on  an 
agreed  statement  of  facts,  which  relate  to  interstate  commerce  and 
present  the  question  as  to  whether,  where  through  inadvertence  or 
mistake  the  carrier  fails  to  charge  the  full  amount  of  the  freight 
required  by  the  Interstate  Commerce  Act,  so  called,  and  its  filed  tariff 
schedules,  the  consignee  of  the  goods  for  sale  who  accepts  delivery 
and  pays  the  stated  charges,  and  thereafter  sells  the  goods  and  ac- 
counts to  his  principal,  the  shipper  in  another  state,  therefore,  deduct- 
ing the  freight  charges  paid  and  his  commissions  and  other  expenses, 
and  transmitting  to  his  principal  the  balance,  is  liable  to  the  carrier 
for  the  balance  of  the  freight  charges  which  should  have  been  im- 
posed. 

In  the  month  of  June,  1907,  one  Franklin,  of  Adairsville,  Ga.,  who 
was  the  owner  of  two  car  loads  of  peaches,  shipped  from  there  by  the 
Nashville,  Chattanooga  &  St.  Louis  Railway,  consigned  to  the  de- 
fendant, routed  over  the  plaintiff's  line,  as  the  final  carrier,  from 
Philadelphia,  and  the  initial  carrier  issued  therefor  nonnegotiable  bills 
of  lading.  The  peaches  were  delivered  to  the  defendant  at  the  city 
of  New  York,  and  he  paid  to  the  plaintiff  the  sum  of  $488  for  freight 
and  refrigerating  charges,  according  to  its  statement  thereof.  The 
plaintiff's  agent  made  a  mistake  in  computing  the  charges,  which,  ac- 
cording to  the  printed  schedule  of  rates  and  transportation  charges 
filed  and  posted  by  it  and  the  connecting  carriers  in  accordance  with 
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the  provisions  of  section  6  of  the  Act  of  Congress  of  February  4, 

1887,  c.  104,  vol.  24,  U.  S.  Statutes  at  Large,  p.  379  (U.  S.  Comp.  St 

1901,  p.  3156),  as  amended  by  section  2  of  the  Act  of  Congress  of 

June  29,  1906,  c.  3591,  vol.  34,  pt.  1,  U.  S.  Statutes  at  Large,  p.  584 

(U.  S.  Comp.  St.  Supp.  1911,  p.  1289),  should  have  been  81  cents  per 

100  pounds,  instead  of  which  plaintiff  charged  and  received  80.2  cents 

per  100  pounds.    This  error  was  not  discovered  by  the  plaintiff  until 

15  months  later,  and  it  'then  demanded  of  defendant  payment  of  $3.45, 

being  the  balance  of  the  legal  freight  and  refrigerating  charges  nst 

paid.    The  defendant  declined  to  pay  the  same  on  the  ground  that 

he  had  received  the  peaches  as  a  commission  agent  for  the  consignor 

and  had  sold  them  and  remitted  to  his  principal  the  proceeds  of  the 

sale  less  his  commissions  and  expenses.    The  plaintiff  then  wrote  to 

the  consignor,  demanding  payment,  and,  on  receiving  no  reply  to  its 

letter,  brought  this  action. 

It  is  contended  in  behalf  of  the  plaintiff  that  the  provisions  of  the 
Interstate  Commerce  Act,  designed  to  secure  equality  in  shipping  rates 
and  the  public  policy  of  the  Congress  manifested  thereby,  imperatively 
require  that  the  consignee  shall  be  held  liable  where  the  carrier  has, 
through  mistake  or  inadvertence,  thus  delivered  goods  without  requir- 
ing payment  of  the  full  lawful  rate  of  freight. 

[1]  It  is  well  settled  that  it  is  unlawful  for  a  carrier  to  contract 
to  carry  interstate  freight  at  a  lower  rate  than  its  duly  scheduled  tar- 
iff rates,  and  that  neither  by  contract  nor  through  mistake  or  inad- 
vertence can  it  estop  itself  from  demanding  and  collecting  the  balance 
of  the  lawful  rate,  where  it  has  delivered  goods  without  charging  the 
same  in  full.    111.  Central  R.  R.  v.  Henderson  Elevator  Co.,  226  U.  S. 

441,  33  Sup.  Ct.  176,  57  L.  Ed. ;  Union  Pac.  R.  Co.  v.  American 

Smelting  &  Refining  Co.  (C.  C.  A.)  202  Fed.  720;  Baltimore  &  Ohio 
R.  R.  Co.  V.  La  Due,  128  App.  Div.  594,  112  N.  Y.  Supp.  964. 

[2]  It  does  not  follow,  however,  that  the  consignee  is  liable.  It  is 
not  claimed,  and  I  do  not  understand,  that  the  Interstate  Commerce 
Act  has  made  any  change  in  the  law  with  respect  to  the  liability  of 
a  consignee  for  freight  charges.  The  consignor  or  shipper,  of  course, 
is  liable  for  such  charges,  for  the  contract  is  made  with  him,  and  he 
induces  the  carrier  to  transport  the  freight  (2  Hutchinson  on  Carriers 
[3d  Ed.]  §  810;  Central  R.  R.  Co.  v.  MacCartney,  68  N.  J.  Law,  165, 
52  Atl.  575) ;  but  there  is  no  contractual  relation  between  the  carrier 
and  the  consignee  by  the  mere  designation  of  the  latter  as  consignee 
which  obligates  him  to  receive  the  goods,  or  to  pay  the  freight  (Mer- 
rick- V.  Gordon,  20  N.  Y.  93). 

[3]  Of  course,  if  the  consignee  accepts  the  goods,  with  notice  that 
the  carrier  has  a  lien  for  a  specified  amount,  thereby  depriving  the 
carrier  of  its  Hen,  he  becomes  obligated  by  an  imfdied  contract  to  pay 
the  charges  (Union  Pac.  R.  Co.  v.  Am.  Sm.  &  Ref .  Co.,  supra ;  Davi- 
son V.  City  Bank,  57  N.  Y.  81 ;  Sheets  v.  Wilgus,  56  Barb.  662) ;  but, 
if  the  carrier  induces  him  to  accept  the  goods  on  the  theory  that  the 
freight  charges  are  as  stated,  there  is  no  principle  upon  which  he 
thereby  becomes  liable  to  the  carrier  for  the  difference  between  the 
freight  charges  thus  paid  and  those  which  the  carrier  by  law  was  re- 
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quired  to  charge  (Central  R.  R.  Co.  v.  MacCartney,  supra,  and  Hutch- 
inson on  Carriers  [3d  Ed.]  §  807). 

[4]  Presumptively  the  consignee  of  goods  is  the  owner  thereof,  and 
very  often  he  is  so  in  fact ;  but  that  is  not  conclusive.  Hutchinson  on 
Carriers  (3d  Ed.)  §  807. 

It  is  conceded  by  the  learned  counsel  for  the  respondent  that  the 
defendant  would  not  be  liable  for  the  balance  of  the  freight  charges, 
if  he  had  notified  the  plaintifE,  or  the  plaintiff  had  known  when  it  de- 
livered the  goods  to  him,  that  he  was  acting  as  a  commission  agent, 
and  the  authorities  so  held.  Elwell  v.  Skiddy,  77  N.  Y.  282.  I  fail 
to  see  any  distinction  in  principle,  depending  on  the  question  of  knowl- 
edge on  the  part  of  the  carrier  with  respect  to  whether  the  consignee 
was  acting  as  agent  There  was  no  deception  by  the  consignee  as 
agent  of  the  consignor ;  he  was  ready  to  pay  the  amount  of  the  charges 
for  which  the  carrier  claimed  a  lien  and  he  did  so. 

[6]  The  Interstate  Commerce  Act  does  not  prohibit  a  carrier  from 
giving  credit  to  a  consignor  in  whole  or  in  part  for  the  carrying 
charges ;  and  although  the  consignee  may  be  chargeable  with  notice 
of  the  scheduled  rate  of  charges,  when  acting  as  agent  for  the  con- 
signor, he  was  neither,  so  far  as  the  carrier  is  concerned,  obliged,  to 
compare  the  rate  demanded  by  the  carrier  with  the  lawful  rate,  nor 
to  inquire  what  arrangement,  if  any,  the  carrier  had  with  the  con- 
signor for  any  additional  charges  required  by  law.  The  consignee  was 
innocent  of  any  intent  to  participate  in  an  evasion  of  the  law ;  and  in 
fact  there  is  no  evidence  that  either  the  consignor  or  carrier  intended 
to  violate  the  law.  It  may  be  that  the  presumption  that  a  consignee  is 
the  owner  would  enable  the  plaintiff  to  make  out  a  prima  facie  case, 
but  on  its  appearing,  as  it  does  by  the  agreed  statement  of  facts,  that 
such  was  not  the  case,  then  it  seems  to  me  the  defendant  is  no  more 
liable  to  the  plaintiff  than  if  the  plaintiff  knew  that  he  was  acting  as 
agent  before  delivering  the  peaches  to  him.  Of  course,  if  there  was 
any  contract  obligation  on  the  part  of  the  defendant,  by  which  he  be- 
came liable  to  the  plaintiif  for  all  freight  charges  required  to  be  im- 
posed by  law,  then  the  carrier  could  not  estop  itself,  or  be  estopped, 
from  maintaining  an  action  against  him,  any  more  than  it  could  on 
the  original  contract  by  which  the  owner  and  consignor  became  liable 
for  the  lawful  carrying  charges;  but  here  there  was  no  such  con- 
tractual liability  on  the  part  of  the  defendant  to  the  carrier. 

We  are  not  now  required  to  decide  whether,  if  this  error  had  been 
discovered,  and  the  claim  had  been  made,  while  the  defendant  had  the 
peaches,  or  the  proceeds  thereof,  on  hand,  and  before  accounting  to 
his  principal,  he  would  be  liable,  or  the  property  or  the  proceeds  there- 
of could  be  reached  to  the  extent  required  to  satisfy  the  plaintiff's 
claim.  The  only  theory  on  which  he  could  possibly  be  liable  for  the 
balance  of  the  freight  charges  would  be  that  he  held  the  property  or 
the  proceeds  thereof,  and  had  received  or  was  in  a  position  to  receive 
the  benefit  resulting  from  the  delivery  of  the  goods  without  payment 
of  the  lawful  freight  charges  in  full  for  which  the  carrier  had  a  lien. 
Since  before  the  claim  was  made  the  consignee  had  remitted  the  sur- 
plus proceeds  of  the  sale  to  his  principal,  it  is  manifest  that  the  car- 
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rier  would  be  estopped  from  enforcing  a  claim  against  him  on  that 
theory,  even  if  it  otherwise  might  do  so.  Central  R.  R.  Co.  v.  Mac- 
Cartney,  supra.  The  case  of  the  Union  Pacific  R.  Co.  v.  Am.  Smelting 
&  Refining  Co.,  supra,  one  on  which  plaintiff  relies,  is  readily  dis- 
tinguishable from  the  case  at  bar,  for  there  the  bill  of  lading  provided 
for  the  payment  of  the  freight  by  the  consignee  only  and  it  does  not 
appear  but  that  the  consignee  was  the  owner. 

[8]  The  bills  of  lading  under  which  the  peaches  in  question  were 
shipped  contained  a  provision  to  the  effect  that  the  "owner  or  con- 
signee" should  pay  the  freight,  and  it  does  not  appear  that  the  con- 
signee ever  received  the  bills  of  lading,  which,  being  nonnegotiable, 
were  not  required  to  be  presented  before  delivery  of  the  peaches. 

I  am  of  opinion,  therefore,  that  the  determination  of  the  Appellate 
Term  and  the  judgment  of  the  Municipal  Court  should  be  reversed, 
with  costs,  and  that  the  defendant  should  have  judgment  on  the  sub- 
mission for  the  dismissal  of  the  complaint,  with  costs. 

INGRAHAM,  P.  J.,  and  DOWLING  and  HOTCHKISS,  JJ., 
concur. 

McLaughlin,  J.  (dissenting).  When  the  peaches  were  delivered 
by  Franklin  to  the  Nashville,  Chattanooga  &  St  Louis  Railway  at 
Adairsville,  Ga.,  they  were  consigned  to  the  defendant  at  New  York 
City.  No  arrangement  was  made  by  Franklin  with  the  railroad  com- 
pany as  to  the  payment  of  the  transportation  charges  and  nothing  was 
said  on  that  subject.  When  the  peaches  arrived  in  New  York  City, 
the  defendant,  the  consignee,  was,  presumptively,  the  owner  of  them, 
and  when  he  accepted  them  from  the  railroad  company  he  became, 
prima  facie,  liable  to  pay  the  freight  thereon.  The  railroad  company 
had  a  lien  on  them  to  this  extent,  and,  when  it  released  its  lien  without 
payment  of  the  full  amount  of  freight,  the  law  implied  a  promise  on 
his  part  to  pay  what  was  due.  As  between  him  and  Franklin,  he  had 
agreed  to  pay  the  freight. 

At  and  before  the  shipment  and  delivery  of  the  peaches  the  plaintiff 
had  duly  published  and  filed  with  the  Interstate  Commerce  Commis- 
sion, and  had  posted  and  kept  open  for  public  inspection,  within  the 
provisions  of  the  acts  of  Congress  relating  to  the  subject,  a  printed 
schedule  of  rates  and  transportation  charges.  It  was  unlawful  for  the 
plaintiff  to  give,  or  the  defendant  to  receive,  any  rebate  or  conces- 
sion from  this  amount.  This  the  defendant  knew,  for  he  was  charged 
with  knowledge  of  the  statutes.  Union  Pacific  R.  R.  Co.  v.  American 
Smelting  &  Refining  Co.  (C.  C,  A.)  202  Fed.  720;  Illinois  Central  R. 
R.  Co.  V,  Henderson  Elevator  Co.,  226  U.  S.  441,  33  Sup.  Ct.  176,  57 

L.  Ed. ;  Pennsylvania  R.  R.  Co.  v.  J.  S.  Crutchfield  &  Ano.,  cited 

by  the  Court  of.  Common  Pleas  of  Pennsylvania,  April,  1913,  not  yet 
reported.  He  also  knew  what  the  freight  was,  because  he  was  bound 
to  know  the  rate.    Kansas  City  R.  R.  Co.  v.  Carl,  227  U.  S.  639,  33 

Sup.  Ct.  391,  57  L.  Ed. ;  Gardiner  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  201 

N.  Y.  387,  94  N.  E.  876,  34  L.  R.  A.  (N.  S.)  826,  Ann.  Cas.  1912B, 
28L 
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Central  Railroad  Co.  v,  McCartney,  68  N.  J.  Law,  165,  52  Atl.  575, 
is  distinguishable  from  this  case.  There,  the  transportation  was  not 
under  an  act  of  Congress  relating  to  interstate  commerce,  and  besides 
the  railroad  company,  when  it  accepted  the  ties  for  shipment,  knew 
that  the  consignor  was  to  pay  the  freight. 

The  determination  of  the  Appellate  Term  should  be  affirmed,  with 
costs. 


(81  Misc.  Rep.  33.) 

In  re  TUCKAHOB  HOME  BUILDING  &  LOAN  ASS'N. 

(Supreme  Court,  Special  Term,  Westchester  County.    May  31,  1913.) 

1.  BtriLDiNO  AND  Loan  Associations  (§  34*) — Loans— Payment— "Chabgbb." 

A  by-law  of  a  loan  association,  providing  that  real  estate  loans  to  mem- 
bers may  be  repaid  at  any  time  by  the  payment  of  the  interest  accrued, 
the  premium  earned,  the  principal  sum  loaned,  and  a  charge  of  not  less 
than  2  nor  more  than  5  per  cent,  on  the  amount  loaned  to  be  fixed  by  the 
directors,  provides  for  a  redemption  fee  and  is  prohibited  by  Banking  Law 
(ConsoL  Laws  1909,  c.  2)  §  211,  as  amended  by  Laws  1910,  c.  126,  providing 
that  the  by-laws  may  provide  for  an  entrance  or  membership  fee  and  for 
no  other  fees  except  a  transfer  fee,  and  is  not  authorized  by  section  221, 
providing  that  any  loan  may  be  paid  at  any  time  by  payment  of  the  ac- 
crued interest,  the  earned  premium  and  any  charges  provided  for  in  the 
by-laws  and  the  principal  sum  loaned,  etc. ;  the  word  "charges"  meaning 
charges  other  than  fees  for  the  premature  payment  of  a  loan. 

[Ed.  Note. — ^For  other  cases,  see  Building  and  Loan  Assoclattons,  Cent. 
Dig.  IS  60-62,  64,  65;    Dec.  Dig.  §  34.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1064-1069; 
vol.  8,  pp.  7599,  7600.] 

2,  Statutes  (|  219*) — Laws  Regulating  Banking — Constbuotion  bt  Su- 

PEaiNTENDENT  OF  BANKS— EFFECT. 

A  decision  of  a  prior  Superintendent  of  Banks  construing  a  provision 
of  the  Banking  Law  is  not  binding  on  his  successor  or  on  any  Justice  of 
the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Statutes,  Ont.  Dig.  iS  296,  297;  Dec. 
Dig.  §  219.*] 

Application  of  the  Tuckahoe  Home  Building  &  Loan  Association 
for  a  review  of  the  decision  of  the  Superintendent  of  Banks  refusing 
to  approve  a  proposed  amended  by-law  of  the  association.    Denied. 

Herbert  D.  Lent,  of  Mt.  Vernon,  for  applicant. 

Thomas  Carmody,  Atty.  Gen.  (John  J.  Dwyer,  Deputy  Atty.  Gen., 
of  counsel),  for  Superintendent  of  Banks. 

MILLS,  J.  A  few  months  since  the  above-named  association  sub- 
mitted to  the  Superintendent  of  Banks  its  proposed  amended  by-laws, 
and  asked  his  approval  thereof  pursuant  to  subdivision  "n"  of  section 
211  of  the  Banking  Law  (Consol.  Laws  1909,  c.  2).  The  Superintend- 
ent subsequently  refused  to  approve  Article  XXIII  of  such  proposed 
amended  by-laws.    The  following  is  a  copy  of  it. 

"Article  XXIII.  Repayment  of  Loans.  Section  1.  Loans  to  members  on 
real  estate  security,  may  be  repaid  and  canceled  at  any  time  by  the  payment 
of  the  interest  accrued,  the  premium  earned  on  the  date  of  cancellation,  the 
principal  sum  loaned,  less  the  withdrawal  value  of  the  shares  transferred  as 

•For  other  cases  sae  same  topio  &  S  ndmbbb  is  Dee.  A  Am.  Digs.  1907  to  date,  A  Rep'r  ladexea 
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aecorlty  tberefor,  and  a  charge  of  not  let*  than  two  nor  more  than  five  per 
cent,  vpon  the  amount  loaned,  to  be  fixed  in  each  case  by  the  board  of  di- 
rectort.  Partial  repayment  of  such  loans  may  be  made  In  sums  of  $100  upon 
the  same  terms  proportionately  as  are  herein  provided  for  the  payment  in 
fnlL" 

The  Superintendent  refused  to  approve  the  same  for  the  reason,  as 
stated  and  contended  by  him,  that  the  provision  in  such  article  for  "a 
charge  of  not  less  than  two  "nor  more  than  five  per  cent,  upon  the 
amount  loaned,  to  be  fixed  in  each  case  by  the  board  of  directors," 
constituted  a  provision  for  a  redemption  fee  upon  the  repayment  of  a 
loan  before  ordinary  maturity,  and  as  such  was  prohibited  by  the  pro- 
visions of  the  Banking  Law  relating  to  such  associations. 

Thereafter  the  association  made  its  application  to  me,  as  a  Justice 
of  the  Supreme  Court  of  the  district  wherein  such  association  is  locat- 
ed, to  review  such  decision  of  the  Superintendent,  and  to  overrule 
and  set  aside  the  same,  and  to  approve  such  proposed  amended  by- 
law. 

[1]  On  the  hearing  of  such  application  before  me,  there  being  no 
controversy  as  to  any  matter  of  fact,  the  matter  was  submitted  upon 
the  papers  and  the  arguments  and  briefs  of  counsel. 

The  statute  under  which  this  association  was  organized,  namely, 
chapter  122  of  the  Laws  of  1851,  was  repealed  by  chapter  126  of  the 
Laws  of  1910,  which  went  into  effect  January  1,  1911.  The  latter 
statute  seems  to  have  been  designed  to  provide  a  uniform  and  consis- 
tent statutory  system  for  the  control  of  such  corporations,  and  to  that 
end  repealed  the  prior  acts,  which  had  been  somewhat  various.  Sec- 
tion 211  of  the  Banking  Law,  as  amended  by  said  Acts  of  1910,  c.  126, 
provides,  in  subdivision  "i,"  as  follows : 

"1.  Fees.  The  by-laws  may  provide  for  an  entrance  fee  not  exceeding  twen- 
ty-five cents  upon  each  share  Issued,  or  in  lieu  thereof,  a  membership  fee  not 
exceeding  one  dollar.  No  other  fees  except  a  transfer  fee  shall  be  charged 
by  or  provided  for  In  the  by-laws  of  any  association." 

And  in  subdivision  "k,"  as  follows : 

"k.  Fines.  They  may  provide  for  the  Imposition  and  collection  of  fines  from 
shareholders,  their  legal  representatives  or  successors  In  interest,  who  neglect 
or  refuse  to  make  payment  of  dues,  interest  or  premium  when  due,  provided, 
however,  that  no  fines  shall  exceed  two  per  centum  per  month  for  the  period 
during  which  such  dues,  interest  and  premium  have  remained  in  default.  No 
other  penalties  shall  be  imposed  in  snch  by-laws." 

Section  221  of  the  same  law,  as  amended  by  said  act,  provides  as 
follows : 

"Any  loan  made  by  an  association  to  a  member  may  be  repaid  and  can- 
celed at  any  time  by  the  payment  of  the  interest  accrued,  the  premium  earned 
at  the  date  of  such  cancellation,  any  charges  provided  for  in  the  by-laws  and 
the  principal  anm  loaned,  less  the  vrithdrawal  value  of  the  shares  transferred 
as  secArlty  therefor;  t>rovlded,  that  if  the  repayment  be  made  at  any  time 
within  one  year  from  the  date  of  the  mortgage  or  other  evidence  of  indebted- 
nett,  interett  and  premium  for  the  whole  year  may  be  collected  by  the  astooia- 
tion  when  to  provided  in  the  by-lawt;  and  provided  further  that  nothing 
contained  In  this  section  shall  be  construed  to  prevent  the  apportionment  of 
losses,  in  accordance  vrlth  the  provisions  of  this  article ;  and  provided  further 
that  partial  repayment  of  such  loans  may  be  made  in  sums  of  not  less  than 
142N.Y.&— 4 
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one  hundred  dollars  upon  the  same  terms  proportionately  as  are  herein  pro- 
vided for  the  payment  in  fnlL" 

It  is  the  contention  of  the  Attorney  General,  here  representing  the 
Superintendent,  that  the  proposed  redemption  or  prepayment  charge 
of  not  less  than  2  nor  more  than  5  per  cent,,  contained  in  the  proposed 
amended  by-law,  constitutes  a  redemption  fee  and  is  therefore  pro- 
hibited by  said  subdivision  "i"  of  section  211;  while,  upon  the  other 
hand,  it  is  the  contention  of  the  learned  counsel  of  the  association  that 
such  charge  of  not  less  than  2  nor  more  than  5  per  cent.,  etc.,  does 
not  constitute  any  fee,  but  merely  a  charge  such  as  the  expenses  of  an 
appraisal  or  search  of  title,  and  therefore  is  not  prohibited  by  said 
subdivision  "i,"  but  is  expressly  authorized  by  said  section  221,  if  in- 
cluded in  the  by-laws. 

Both  counsel  agree  that  there  is  no  provision  of  the  Banking  Law, 
other  than  those  above  quoted,  which  can  affect  the  question  here  in- 
volved. 

It  is  clear  to  me  that  the  proposed  charge  of  not  less  than  2  nor 
more  than  5  per  cent.,  contained  in  said  proposed  by-law,  cannot  be 
deemed  to  be  in  the  nature  of  a  penalty ;  and  therefore  that  the  same 
is  not  prohibited  by  subdivision  "k"  of  said  section  211  of  the  Bank- 
ing Law ;  nor  do  I  understand  either  of  the  learned  counsel  to  contend 
to  the  contrary. 

After  ccmsidering  the  able  briefs  submitted,  I  have  concluded  that 
the  charge  proposed  in  said  proposed  by-law  must  be  regarded  as  in 
the  nature  of  a  redemption  fee,  and  therefore  as  prohibited  by  said 
subdivision  "i." 

The  original  statute  (chapter  122  of  the  Laws  of  1851),  under  which 
the  applicant  was  organized  and  which  was  replaced  by  said  chapter 
126  of  the  Laws  of  1910,  expressly  authorized  redemption  fees,  and 
thus  treated  such  payments,  as  here  proposed  to  be  required,  as  fees. 
It  does  not  seem  that  such  payments  can  properly  be  regarded  as  in- 
cluded within  the  term  "charges"  used  in  said  section  221  of  the 
Banking  Law,  especially  when,  following  in  the  same  section,  a  pro- 
vision is  found  to  the  effect  that,  if  repayment  of  the  mortgage  be 
made  at  any  time  within  one  year  from  its  date,  "interest  and  premium 
for  the  whole  year  may  be  collected  by  the  association  when  so  pro- 
vided in  the  by-laws." 

This  expression  of  a  provision  covering  plainly  a  part  of  the  sub- 
ject-matter here  under  consideration  would  seem  by  elementary  rules 
of  construction  to  indicate  that  the  statute  should  be  regarded  and 
construed  as  covering  the  whole  subject  of  repayment  before  matu- 
rity and  of  expressing  definitely  any  and  all  charges  to  be  made  there- 
for. To  my  mind  the  present  Superintendent  has  placed  the  proper 
construction  upon  the  expression  "charges"  in  said  section  221,  as 
meaning  charges  other  than  fees  for  the  premature  repayment  of  the 
loan. 

[2]  It  appears  that  a  former  Superintendent  placed  a  different  con- 
structicm  upon  these  several  provisions  of  the  statute  above  consid- 
ered, and  determined  that  they  did  authorize  a  redemption  charge,  and 
approved  the  by-laws  of  certain  associations  permitting  such  a  charge 
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to  the  extent  of  one  per  cent. ;  and  that  therefore  the  by-laws  of  cer- 
tain other  associations,  like  the  applicant  here,  do  at  present  contain 
and  authorize  such  a  charge. 

It  is  manifest  that,  if  the  provision  allowing  for  a  redemption  fee 
of  one  per  cent.,  as  approved  by  the  former  Superintendent,  be  aur 
thorized  by  the  present  Banking  Law,  then  the  provision  of  a  redemp- 
tion fee  of  from  2  to  5  per  cent,  proposed  in  the  by-law  here  under 
consideration,  would  be  equally  valid.  So  far  as  the  policy  of  such  a 
provision  is  concerned,  I  can  see  no  impropriety  ia  it.  It  is  but  an  ef- 
fort to  adopt  to  the  mortgage  business  of  such  an  association  the  pracr 
tice  which  very  largely  prevails  among  individuals  dealing  with  mort- 
gages ;  that  is,  of  requiring,  in  case  of  payment  of  the  loan  being  ac- 
cepted before  maturity,  a  substantial  charge  or  allowance  to  be  paid 
by  the  borrower  for  the  same.  If  therefore  I  considered  that  the 
Banking  Law  authorized  such  a  by-law  as  that  here  proposed,  I  should, 
in  the  exercise  of  my  discretion,  approve  it ;  but,  as  above  stated,  it  is 
my  conclusion  that  the  Banking  Law  does  not  authorize  any  such  fee 
at  all.  It  is  manifest  that  the  contrary  decision  of  the  prior  Superin- 
tendent cannot  be  binding  upon  the  present  Superintendent  or  upon 
any  Justice  of  this  court.  Evidently,  however,  the  incongruous  situ- 
ation of  one  association  of  the  same  kind  in  the  state  being  permitted 
to  make  such  a  charge,  and  another  not  being  so  permitted,  should 
somehow  be  ended. 

Whether  or  not  there  be  an3r  question  as  to  the  validity  of  the  new 
by-law  of  this  association,  which  must  now  be  made  to  accord  with 
the  decision  of  the  Superintendent  and  omit  entirely  any  such  fee  as 
the  one  proposed,  as  affecting  contracts  existing  when  the  act  of  1910 
was  passed,  I  do  not  attempt  to  express  any  opinion.  Certainly  the 
question  is  not,  by  this  application,  placed  before  me  for  decision.  The 
new  by-law  so  made  may  possibly  be  invalid  as  to  contracts  in  exist- 
ence when  the  act  of  1910  became  a  law,  viz.,  January  1,  1911,  and  still 
be  valid  and  controlling  as  to  all  contracts  of  the  association  subse- 
quently made.  Green  v.  Royal  Arcanum,  206  N.  Y.  591,  100  N.  E. 
411. 

Upon  this  point,  however,  I  express  no  opinion. 

The  application  therefore  must  be  denied. 


(156  App.  DiT.  745.) 

METER  v.  LBVT. 

(Supreme  Court,  Appellate  Division,  First  Department    May  29,  1813.) 

COBPOSATIORB  a  121') — Sals  of  Stock— Pbactical  Constbuction  or  Con-" 

TBACT. 

In  an  action  on  a  contract  guaranteeing  for  five  years  8  per  cent  divi- 
dends on  the  stock  sold  the  full  value  of  the  stock  to  be  returned  If  such 
dividends  were  not  paid,  evidence  held  to  show  that  by  a  practical  con- 
struction of  the  contract  plaintiff  bad  assented  to  a  payment  of  the  8 
per  cent  by  the  seller,  knowing  that  no  dividends,  except  one,  had  been 
declared  by  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  11  QOi,  505: 
Dec.  Dig.  S  121.  •] 

*For  oUi«T  GSMS  (M  Mune  topic  A  i  HirMBaB  In  Dec  4  Am.  Dlgi.  1M7  to  data,  *  Rap'r  Index** 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Morris  J.  Meyer  against  Abraham  Levy.  From  a  judg- 
ment for  plaintiff,  entered  on  a  directed  verdict,  defendant  appeals. 
Reversed,  and  judgment  entered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Oswald  N.  Jacoby,  of  New  York  City  (Albert  T.  Scharps,  of  New 
York  City,  on  the  brief),  for  appellant. 

Gerald  B.  Roseaheim,  of  New  York  City  (Moses  H.  Grossman, 
of  New  York  City,  on  tfie  brief),  for  respondent. 

LAUGHLIN,  J.  The  evidence  indicates  that  on  or  about  the  16th 
day  of  December,  1903,  the  plaintiff  purchased  of  the  defendant  cap- 
ital stock  in  a  corporation  known  as  the  Block  Light  Company  and 
paid  a  consideration  of  $2,500  therefor ;  but  this  is  not  clearly  shown. 
The  action  is  based  on  a  contract  by  which  the  plaintiff  claims,  in 
effect,  that  the  defendant  guaranteed  that  the  Block  Light  Company 
would  pay  semiannual  dividends  on  the  stock  equal  to  8  per  cent,  per 
annum  on  plaintiff's  investment  of  $2,500  for  a  period  of  five  years, 
and  that  if  it  did  not  defendant  would  return  to  the  plaintiff  $2,500 
in  cash.  The  contract  is  in  writing,  and  in  the  form  of  a  letter,  signed 
by  the  defendant  and  addressed  to  the  plaintiff,  the  body  of  which  is 
as  follows: 

"I  herewith  guarantee  you  not  less  than  8%  (eight  per  cent)  on  your  in- 
vestment  of  $2,500  (twenty-five  hundred  dollars)  In  the  Block  Light  Company 
of  New  York.  Thla  guaranty  to  hold  good  for  five  years  from  this  date  and 
the  first  dividend  to  begin  not  later  than  April  1,  1904.  Should  you  not  get 
8%  on  the  |2,500  Investment  at  any  time  during  the  fire  years,  I  agree  to 
return  you  the  $2,500 — In  cash  without  delay." 

On  the  trial  counsel  for  the  defendant  contended  that  the  agree- 
ment was  ambiguous,  and  that  the  practical  interpretation  of  it  by  the 
parties  should  be  received  to  aid  in  its  construction.  Counsel  for  the 
plaintiff  at  first  took  an  opposite  view;  but  the  court  ruled  in  favor 
of  the  contention  made  in  behalf  of  the  defendant,  and  this  was  ac- 
quiesced in,  and  the  plaintiff  was  thereupon  called  as  a  witness  in  his 
own  behalf.  He  admitted  that  he  received  only  one  dividend  from 
the  company,  which  was  evidently  the  first  one  specified  in  the  con- 
tract, for  he  testified  that  he  received  one  dividend  from  the  company 
in  the  form  of  a  check  by  mail  "in  the  year  1903,"  which  was  before 
it  would  become  payable  under  the  contract,  and  that  the  defendant 
had  then  already  paid  to  the  plaintiff  the  amount  of  the  dividend,  and 
requested  plaintiff  to  deliver  to  him  the  check  from  the  company  for 
the  dividend  when  received,  which  he  did;  that  following  this  plan, 
by  which  defendant  was  to  pay  the  dividend  to  plaintiff  regularly,  the 
defendant  paid  to  the  plaintiff  $1(X)  semiannually,  which  would  be  the 
amount  of  the  dividend. 

It  was  conceded  for  the  purposes  of  the  trial  that  plaintiff  had  thus 
received  from  the  defendant  payments  of  $100,  semiannually,  during 
the  five  years  specified  in  the  contract.    Notwithstanding  the  fact 
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that  plaintiff  received  no  further  dividend  check  from  the  company,  and, 
as  the  stock  stood  in  his  name  as  shown  by  the  certificate,  no  one  else 
could  have  received  it,  and  although  he  admitted  that  he  "attended 
meetings  of  the  Block  Light  Company,"  he  denied  that  he  was  not 
aware  of  the  fact  that  the  company  did  not  regularly  declare  dividends 
durii^  the  period  of  five  years  specified  in  the  contract.  The  defend- 
ant testified  that  it  was  perfectly  well  understood  between  him  and  the 
plaintiff  that  the  semiannual  payments  were  made  by  the  defendant 
in  fulfillment  of  his  contract  liability  to  the  plaintiff,  and  that  the  plain- 
tiff well  knew  that  dividends  were  not  declared  by  the  company.  At 
the  close  of  the  evidence  each  party  asked  for  a  direction  of  a  verdict ; 
but,  on  its  appearing  probable  that  the  court  would  grant  plaintiff's 
motion,  counsel  for  defendant  asked  permission  to  go  to  the  jury  on 
questions  of  fact,  and  without  any  motion  to  strike  out  the  testimony 
of  the  plaintiff  and  the  defendant  the  court  ruled  that  such  testimony 
was  immaterial,  and  denied  defendant's  requests,  and  granted  plain- 
tiff's motion. 

I  am  of  opinion  that  the  plaintiff  was  bound  by  the  practical  con- 
struction of  the  contract  placed  upon  it  by  the  parties,  and  that  he  can- 
not escape  being  bound  thereby  upon  the  theory  that  he  supposed  that 
the  defendant  was  receiving  dividends  from  the  company.  His  claim 
now  is,  in  effect,  that  the  defendant  guaranteed  that  the  ccwnpany 
would  pay  dividends  equal,  at  least,  to  8  per  cent,  on  his  investment 
He  has  received  from  the  defendant  $1,000,  only  $100  of  which  to  his 
knowledge  represented  a  dividend  declared  by  the  ccMnpany.  His 
claim  is,  in  effect,  that  he  is  entitled  to  retain  the  $900  paid  by  the  de- 
fendant under  the  contract,  upon  the  theory  that  he  supposed,  at  the 
time  he  received  it  from  the  defendant,  that  the  company  would  de- 
dare  dividends,  and  that  the  defendant  would  be  reimbursed  thereby. 
On  the  plaintiff's  present  theory  with  respect  to  the  construction  of 
the  contract,  he  was  not  entitled  to  receive  any  dividends,  or  any  ben- 
efits on  account  of  dividends,  from  the  defendant.  If  the  guaranty 
relates  to  dividends  to  be  declared  and  paid  by  the  company,  the  lia- 
bility of  the  defendant,  in  the  event  of  the  failure  of  the  company  to 
declare  and  pay  dividends  as  specified  in  the  agreement,  was  to  return 
the  $2,500  to  the  plaintiff  at  the  time  the  company  defaulted  in  paying 
s  dividend. 

T  do  not  deem  it  necessary  to  express  an  opinion  with  respect  to 
the  proper  construction  of  the  contract,  standing  alone  and  unaided  by 
the  practical  construction  thereof  by  the  parties;  for  the  plaintiff, 
after  receiving  the  so-called  dividends  from  the  defendant,  if  with- 
out actual  knowledge,  at  least  with  every  reason  to  believe,  that  the 
company  had  not  declared  and  would  not  declare  dividends,  is  estopped 
from  claiming  that  the  defendant  by  the  contract  guaranteed,  not  that 
the  plaintiff  would  receive  an  amount  equal  to  8  per  cent,  semiannu- 
ally on  his  investment  for  the  period  specified,  but  that  the  company 
would  regularly  declare  and  pay  dividends  equal  to  that  amount.  On 
the  construction  which  the  parties  placed  upon  the  contract,  the  de- 
fendant has  fulfilled  his  obligation ;  for,  in  view  of  the  statute  against 
usury,  the  contract*  should  not  receive  a  construction  which  would 
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render  it  one  in  effect  to  pay  8  per  cent,  per  annvun  for  the  loan  of 
money. 

It  follows,  therefore,  that  the  court  erred  in  denying  defendant's 
motion  for  a  direction  of  a  verdict,  and  that  the  judgment  should  be 
reversed,  with  costs,  and  judgment  entered  for  defendant  on  its  mo- 
tion for  a  direction  of  a  verdict,  with  costs. 

DOWLING  and  HOTCHKISS,  JJ.,  concur. 

■  INGBIAHAM,  P.  J.,  and  McLAUGHLIN,  J.,  concur  upon  the 
ground  that  under  the  contract,  standing  alone  and  unaided  by  a  prac- 
tical construction  thereof,  all  Uie  plaintiff  was  entitled  to  receive  was 
8  per  cent,  income  on  his  investment  for  a  period  of  five  years,  and 
that  he,  having  received  that  return  on  his  investment,  was  not  enti- 
tled to  repayment  of  the  amount  invested. 


(166  App.  EHv.  765.) 

PBLZ  v.  PBLZ. 

(Sapireme  CSonrt,  Appellate  DiTlslon,  First  Department    May  29,  1013.) 

1.  Pjleaoino  (I  350*) — JtroauxNT  oir  Pixadinos— DETBBiaNATiON. 

A  motion  by  defendant  for  judgment  on  the  pleadings  is  to  be  consid- 
ered as  If  made  on  demurrer,  and  tbe  allegations  of  tbe  answer  should 
therefore  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  Si  1053,  1064, 
1070-1077;   Dec.  Dig.  {  350.»] 

2.  Pi/KADiNQ  (S  846*)  —  AcnoN  to  Ahrui.  Skpabation  Aobbkments  —  Cok- 

PLAINT — Stjfficienct. 

In  a  wife's  action  to  set  aside  a  separation  agreement,  a  complaint,  al- 
leging that  for  a  considerable  time  prior  and  subsequent  to  its  execution 
plaintiff  was  in  a  run-down  physical  condition,  highly  nervous,  and  weak 
of  body  and  mind  brought  about  by  defendant's  cruelty;  that  she  was 
In  no  position  to  fully  comprehend  and  understand  the  full  Import  of  the 
agreement ;  that  her  attorney  did  not  fully  explain  to  her  its  true  intent 
or  the  legal  terms  and  phrases  therein  contained;    that  because  of  the 

'  peculiar  relations  between  plaintifC  and  defendant  and  on  account  of  de- 
fendant's crnel  treatment  of  the  plaintiff  and  the  circumstances  existing 
at  and  before  the  execution  of  said  agreement  as  before  alleged,  it  was 
executed  by  her  unadvisedly  and  imprudently;  and  that  because  of  its 
'  unfair,  unjust  and  inequitable  terms,  and  also  because  the  provisions  for 
plaintifT's  support  were  inadequate,  it  was  at  her  option  void  and  should 
be  set  aside  and  canceled  as  unfair,  inequitable,  and  inadequate;  that 
,  she  had  already  spent  the  amount  paid  her  under  the  agreement;  that 
defendant  was  in  prosperous  circumstances ;  and  that  she  earned  only  $10 
a  week — was  not  so  plainly  InsufBclent  as  to  Justify  a  Judgment  for  de- 
fendant on  the  pleadings,  in  view  of  the  fact  that  a  contract  between  a 

:  husband  and  vTlfe  is  void  at  law  and  upheld  in  equity,  not  in  every  case, 
but  only  where  the  provision  for  the  wife's  maintenance  is  suitable  and 
equitable. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  1055-1059 ;  Dec. 
Dig.  i  346.*] 

3.  Htjbband  and  Wife  (|  281*) — ^Actions  to  Anitxil  Sbpabation  Aobeeuents 
'        — Defenses. 

It  is  not  an  objection  to  the  maintenance  of  a  wife's  action  to  set  aside 
a  separation  agreement  as  inequitable  and  nn&ir,  that  she  does  not  ten- 

'  *For  oUiar  casm  ■••  aam*  topic  a  i  httkbbb  In  Dao.  4  Am.  Digs.  Un  to  date,  &  Rep'r  IndexM 
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der  or  offer  to  retom  the  money  received  thereunder,  bat  if  the  court  finds 
that  it  is  equitable  for  her  to  do  so  it  may,  by  its  Judgment,  require  com- 
plete or  partial  restitution. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  |  1061 ; 
Dec.  Dig.  {  281»*] 

4.  Husband  akd  Wife  Q  281*)  —  Aonons  to  Anmn.  Sbfabahon  Aqbkb- 

KKNTS — DEFENSXS. 

It  Is  not  an  objection  to  the  maintenance  of  a  wife's  action  to  set  aside 
a  separation  agreement  as  inequitable,  that  its  principal  object  is  to  enable 
her  to  secure  proper  prorislon  for  her  support  in  a  pending  divorce  case. 

[Ed.  Note.— For  other  cases,  see  Husband  and  WUe,  Cent  Dig.  1 1061; 
Dec.  Dig.  i  281.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Rose  M.  Pelz  against  Samuel  Pelz.  From  an  order 
granting  defendant's  motion  for  judgment  on  the  pleadings,  plaintiff 
appeals.    Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
BOWLING,  and  HOTCHKISS,  JJ. 

Philip  Cohen,  of  New  York  City,  for  appellant. 

Harold  M.  Phillips,  of  New  York  City,  for  respondent. 

SCOTT,  J.  [1]  Although  there  is  an  answer  in  the  case  denying 
numerous  allegations  of  the  complaint,  it  fs  to  be  disregarded  in  this 
motion,  which  is  to  be  considered  as  if  made  on  demurrer. 

The  action  is  to  set  aside  a  separation  agreement. 

[2]  The  complaint  alleges  the  marriage  of  the  parties  in  1906,  and 
that  between  that  event  and  March,  15^8,  defendant  exhibited  great 
cruelty  toward  plaintiff;  that  in  July,  1906,  immediately  after  mar- 
riage, defendant  borrowed  $5,000  from  plaintiff  which  he  has  never 
returned;  that  soon  after  marriage  defendant  introduced  a  woman 
named  Fanny  Leftkowitz  into  the  household,  and  so  conducted  him- 
self with  her  that  subsequently  said  woman's  husband  procured  a 
divorce,  naming  defendant  as  co-respondent;  that  plaintiff  on  Sep- 
tember 26,  1912,  began  a  divorce  action  against  defendant  on  account 
of  his  relations  with  this  Leftkowitz  woman,  to  which  action  defend- 
ant has  interposed  no  defense.  The  complaint  goes  on  to  show  that  in 
September  and  October,  1907,  she  consulted  various  attorneys  with 
reference  to  suing  her  husband,  and  finally  in  March,  1908,  through 
one  John  S.  Bennett,  she  began  an  action  for  a  separation.  After  this 
action  had  been  begun  plaintiff  went  to  Bennett's  office,  and  was  shown 
a  proposed  separation  agreement,  which  she  signed.  It  is  this  agree- 
ment which  it  is  sought  to  set  aside. 

The  complaint  contains  the  following  paragraphs  which  state  the 
grotmds  upon  which  she  seeks  relief: 

"XII.  That  at  the  time  the  plaintlfC  called  at  the  ofBce  of  bet  then  attorney, 
John  S.  Bennett  on  the  said  10th  and  12th  days  of  March,  1908,  and  for  a  con- 
siderable time  prior  thereto  and  subsequent  thereto,  this  plaintiff  was  in  a 
run-down  physical  condition,  highly  nervous,  weak  of  body  and  mind,  all 
brought  about  by  the  conduct  of  the  defendant  toward  her,  his  cruelty  as 
hereinbefore  alleged,  and  this  plaintiff  was  in  no  position  to  fully  comprehend 
and  understand  the  full  Import  of  said  agreement  and,  at  the  aforesaid  times, 

*Far  otlrar  casM  ae*  Mua*  topic  A I  NVMsaa  In  Deo.  A  Am.  Di(i.  1M7  to  4«to,  *  Rep'r  Indezeo 
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this  plaintiff  alleges  that  the  Bennett  did  not  fully  explain  to  her  the  true  In- 
tent of  said  separation  agreement,  and  did  not  explain  to  this  plaintiff  the 
legal  terms  and  phrases  therein  contained,  of  all  of  which  this  plaintiff  did  not 
fully  understand. 

°'XIII.  That  by  reason  of  the  peculiar  relations  between  the  said  plaintlfF 
and  the  defendant,  and  on  account  of  the  cruel  treatment  by  the  defendant 
of  the  plaintiff,  and  on  account  of  the  drcumstancea  existing  at  and  before  the 
execution  of  said  agreement,  as  herelnaboTe  stated,  the  said  agreement  was 
executed  by  plaintiff  unadvisedly  and  Imprudently,  and  because  of  Its  unfair, 
unjust,  and  inequitable  terms,  and  also  for  the  reason  that  the  provisions 
in  said  agreement  for  plaintiff's  support  were  and  are  inadequate,  the  plaln- 
tifl  claims  that  the  same  was  or  is  at  her  option  void  and  should  be  set  aside 
and  canceled  by  the  court,  as  unfair,  inequitable,  and  inadequate." 

Plaintiff  alleges  that  she  has  already  spent  the  $5,000  paid  to  her 
under  the  separation  agreement,  that  defendant  is  in  prosperous  cir- 
cumstances, and  that  she  herself  earns  only  $10  a  week. 

The  agreement  thus  attacked  is  in  the  usual  form  and  provides  for 
the  payment  to  plaintiff  of  the  gross  sum  of  $5,000  as  provision  for 
her  permanent  support. 

The  complaint  is  not,  in  our  opinion,  so  plainly  insufficient  as  to 
justify  the  order  appealed  from.  The  facts  alleged  very  closely  re- 
semble those  contained  in  the  complaint  in  Hungerford  v.  Hunger- 
ford,  161  N.  Y.  550,  56  N.  E.  117.  In  that  case  the  Court  of  Appeals, 
speaking  by  CuUen,  J.,  pointed  out  the  difference  in  the  requirements 
of  an  action  to  set  aside  a  contract  like  that  involved  in  this  action, 
and  one  to  set  aside  an  ordinary  contract  between  persons  not  man  and 
wife.    The  opinion  said: 

"But  it  must  be  borne  in  mind  that  a  contract  between  husband  and  wife 
Is  void  at  law  and  upheld  solely  in  equity,  and  then  not  in  every  case,  but 
only  where  the  provision  for  the  maintenance  of  the  wife  or  children  is  suit- 
able and  equitable.  Schouler  on  Husband  &  Wife,  |  475 ;  Switzer  v.  Swltzer, 
67  Va.  574;  Hendricks  v.  Isaacs,  117  N.  Y.  411,  22  N.  B.  1029,  6  L.  R.  A. 
669,  16  Am.  St  Rep.  624.  In  the  case  last  cited  Judge  Andrews  said:  'A 
court  of  equity  does  not  limit  its  Inquiry  to  the  ascertainment  of  the  fact 
whether  what  had  taken  place  would,  as  between  other  persons,  have  con- 
stituted a  contract,  and  ^ve  relief,  as  matter  of  course,  if  a  formal  con- 
tract be  established;  but  it  further  inquires  whether  the  contract  was  Just 
and  fblr,  and  equitably  ought  to  be  enforced,  and  administers  relief  where 
both  the  contract  and  the  circumstances  require  it'  Because  of  the  distinc- 
tion between  contracts  of  the  character  of  the  one  before  us  and  other  con- 
tracts, the  propositions  contended  for  by  the  counsel  for  the  appellant  and 
the  authorities  cited' in  their  support  do  not  apply.  The  referee  has  found 
that  the  provisions  for  the  plaintiff's  support  were  inadequate  and  that  she 
was  driven  into  the  execution  of  the  agreement  by  the  defendant's  ill  treat- 
ment For  these  reasons  a  court  of  equity  would  not  uphold  the  agreement  if 
it  was  sought  to  be  enforced,  and,  equally,  it  should  avoid  the  agreement  in 
an  action  brought  for  that  purpose." 

The  case  referred  to  by  the  learned  justice  at  Special  Term,  and 
not  much  relied  upon  by  the  respondent  (Johnson  v.  Johnson,  206  N. 
Y.  561,  100  N.  E.  408),  was  not  intended,  as  we  understand  it,  to  over- 
rule the  Hungerford  Case.  What  was  decided  in  Johnson  v.  Johnson 
was  that  an  action  like  the  present  is  not  a  matrimonial  action,  and 
that  alimony  and  counsel  fees  could  not  be  awarded  in  it.  It  is  true 
that  in  the  course  of  the  opinion  one  or  two  expressions  are  used 
seemingly  at  variance  with  those  used  in  the  Hungerford  Case,  and 
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quoted  above,  as  to  the  necessary  allegations  in  such  a  case ;  but  these 
expressions  were  not  necessary  to  the  determination  of  the  question 
really  at  issue,  and  may  safely  be  regarded  as  obiter  dictum.  Fur- 
thermore, the  plaintiff  in  the  Johnson  Case  did  not  seek  to  set  aside 
the  whole  agreement  between  herself  and  her  husband,  but  only  so 
much  thereof  as  related  to  her  support. 

[3]  It  is  not  an  objection  to  the  maintenance  of  an  action  like  the 
present  that  the  plaintiff  does  not  tender  or  offer  in  her  complaint  to 
return  the  money  she  received  under  the  separation  agreement.    Hun- 

ferford  v.  Hungerford,  supra ;  Galusha  v.  Galusha,  138  N.  Y.  272,  33 
J.  £.  1062.  If,  upon  the  trial,  it  should  be  found  equitable  to  do  so, 
the  court  may  require  by  its  judgment  complete  or  partial  restitution. 
[4]  It  is  apparent,  and  is  not  denied,  that  one  purpose  of  seeking 
the  annulment  of  the  separation  agreement,  and  perhaps  the  principal 
reason,  is  that  the  plaintiff  may  be  enabled  to  secure  proper  provision 
for  her  support  in  the  judgment  she  expects  to  recover  in  the  action 
for  a  divorce  now  pending  against  her  husband.  This  is  not  an  ob' 
jection  to  the  maintenance  of  the  action.  Galusha  v.  Galusha,  supra. 
TThe  order  appealed  from  must  therefore  be  reversed,  With  $10  costs 
and  disbursements,  and  the  motion  for  judgment  denied,  with  $10 
costs.    All  concur. 


(156  App.  Dlv.  807.) 

KERR  y.  SMITH  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    May  29,  1918.) 

1.  Biixs  ARD  Notes  (||  147,  155*) — ^Neootiabls  Instbuhxntb. 

An  Instrument  in  the  form  of  a  note,  promising  to  pay  to  the  estate 
of  S.  upon  her  death  a  certain  snm,  was  not  negotiable;  not  being  pay- 
able to  order  or  bearer,  or  at  a  determinable  future  day,  as  required  by 
Negotiable  Instruments  Law  (Consol.  Laws  1900,  c.  88)  fi  20,  23. 

[KA.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  }|  863, 
407-410;   Dec.  Dig.  »  147,  156.*] 

2.  BiLLB  AND  Notes  ({  465*) — Actions — ^AixxaATio{7s — Considebations. 

In  an  action  on  a  nonnegotiable  instrument,  it  is  necessary  to  allege 
that  it  was  executed  for  a  consideration. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  H  1447, 
1477-1479;    Dec,  Dig.  |  465.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Emilie  W.  Kerr,  as  executrix  of  Eliza  M.  Smith,  de- 
ceased, against  Addison  Smith  and  another.  From  an  order  denying 
a  motion  to  vacate  an  attachment,  defendant  named  appeals.  Order 
reversed,  and  motion  granted. 

See,  also,  142  N.  Y.  Supp.  58. 

Argued  before  INGRAHAM,  P.  T.,  and  CLARKE,  SCOTT, 
BOWLING,  and  HOTCHKISS,  JJ. 

James  R.  Sloane,  of  New  York  City,  for  appellant. 
Edward  D.  Bryde,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Appeal  from  an  order  denying  defendant's  mo- 
tion, made  on  additional  affidavits,  to  vacate  an  attachment. 
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An  Inspection  of  the  complaint  shows  that  it  states  no  cause  of  ac- 
tion, and  that  the  attachment  was  improvidently  granted. 

The  complaint  contains  13  separate  counts,  substantially  identical 
in  form,  the  portions  of  which  material  to  this  appeal  are  as  follows: 

"That  heretofore,  and  on  or  about  the day  of ,  Addison  Sndtta 

made  and  delivered  to  one  Eliza  M.  Smith  his  promissory  note  In  writing 
dated  on  that  day,  and  thereby  promised  to  pay  the  estate  of  Eliza  M.  Smith, 
upon  her  death,  the  sum  of —  dollars." 

[1, 2]  Instruments  in  the  above  form  are  not  negotiable.  They  are 
payable  neither  to  order  nor  bearer,  nor  are  they  payable  at  a  "deter- 
minable future  time."  Neg.  Inst.  Law  (Consol.  Laws  1909,  c  38)  §§ 
20,  23 ;  Rice  v.  Rice,  43  App.  Div.  458,  60  N.  Y.  Supp.  97.  It  was 
therefore  necessary  to  allege  a  consideration.  Deyo  v.  Thompson, -53 
App.  Div.  9,  65  N.  Y.  Supp.  459.    No  such  allegation  appears. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs. 


(156  App.  Div.  808.) 

KERR  V.  SMITH  et  aL 

(Supreme  (}ourt,  Appellate  Dlvlsloii,  First  Department    May,  1813.) 

Appeal  from  Special  Term,  Mew  York  County. 

Action  by  Emllle  W.  Kerr,  as  executrix  of  Eliza  M.  Smith,  deceased,  against 
Addison  Smith  and  another.  From  an  order  denying  a  motion  to  vacate  at- 
tachment on  original  papers,  defendant  named  appeals.    Reversed. 

See,  also,  142  N.  Y.  Supp.  67. 

Argued  before  INORAHAM,  P.  J.,  and  CIiARKE,  SC!OTT,  DOWI/INO,  and 
HOTCHKISS,  JJ. 

James  R.  Sloane,  of  New  York  City,  for  appellant 
Edward  D.  Bryde,  of  New  York  City,  for  respondent 

PER  CURIAM.  Appeal  from  an  order  denying  defendant's  motion  to  va- 
cate an  attachment.  For  the  reasons  given  for  the  reversal  of  the  order 
denying  defendant's  motion  to  dismiss  the  attachment  on  further  papers, 
the  order  on  this  appeal  should  be  reversed,  with  |10  costs  and  disburse- 
ments. 


(156  App.  Div.  802.) 

BICB  V.  HALSEY  et  sL 

(Supreme  Court  Appellate  Division,  First  Department    May  29,  1913.) 

1.  TBUSTS    (I   217*) — MARAaKUENT    OF   PBOPKBIT — SPEOniATIOIT. 

Where  a  mortgage  was  assigned  to  a  trustee  for  the  use  of  the  as- 
signor, and  after  his  death  for  the  use  of  his  wife,  which  assignment 
contained  a  provision  that  all  subsequent  Investments  of  the  proceeds 
were  to  be  as  directed  by  the  assignor,  whether  such  as  the  law  au- 
thorized a  trustee  to  make  or  not,  the  assignor  had  a  right  to  insert 
the  condition  reserving  control  in  himself,  and  under  such  provision  he 
could  use  the  funds  for  speculation,  even  though  the  word  "Investment" 
was  used  In  the  assignment 

[Ed.  Note. — For  other  cases,  see  Trusts,  C!ent  Dig.  |{  801-304,  306-309 ; 
Dec.  Dig,  i  217.*] 
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2.  Tkdhis  (I  217*) — BRIGHT  TO  Foixow  Tbubt  Fuhd — Deposit  wrrac  Bbokebb. 

Where  a  firm  of  stockbrokers  knowingly  permit  one  to  use  trust  funds 
deposited  with  them  for  purposes  of  speculation,  contrary  to  the  terms 
of  the  trust,  they  are  liable  for  the  amount  of  the  deposit 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {{  801-804,  808-309; 
Dec.  Dig.  I  21T.»] 

3.  Words  and  Fhbasxs — ^"Invbstkent." 

While  "Investment"  ordinarily  means  the  use  of  capital  for  a  specified 
time  for  the  purpose  of  deriving  an  Income  therefrom,  as  distinguished 
from  a  temporary  or  speculative  use,  it  Is  not  always  limited  to  such  a 
meaning. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  voL  4,  pp. 
3755-37B8.] 

4.  Tbustb  (J  112*) — Gonbtbuotion — Eztbiksio  Cibouustances. 

A  written  instrument  assigning  a  mortgage  in  trust  should  be  con- 
strued to  carry  out  the  intent  of  the  i>artles ;  and,  to  ascertain  that  In- 
tent, resort  may  be  had  to  the  acts  of  the  parties  under  It 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {  162;  Dec.  Dig.  { 
112.»] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Elise  E.  Rice  against  Charles  D.  Halsey  and  others. 
Judgment  for  plaintiff,  and  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

William  M.  K.  Olcott,  of  New  York  City,  for  appellants. 
Pliny  W.  Williamson,  of  New  York  City,  for  respondent 

McLaughlin,  J.  On  the  9th  of  June,  1899,  John  Smith  Rjce, 
husband  of  the  plaintiff,  assigned  to  one  John  Drohan,  as  trustee,  a 
mortgage  for  $15,000.  The  purpose  of  the  assignment,  according  to 
provisions  incorporated  therein,  was  to  keep  the  principal  invested, 
subject  to  Rice's  approval,  and  pay  the  income  derived  therefrom  to 
him  during  his  life,  and  after  his  death  to  transfer  the  principal  to  his 
wife,  if  she  were  then  living,  and,  if  not,  to  make  other  disposition  of 
it  which  it  is  tmnecessary  here  to  mention.  One  of  its  provisions  was 
as  follows: 

"And  it  is  expressly  provided  that  the  said  trustee,  the  party  of  the  sec- 
ond part,  or  his  successor,  shall  at  the  request  in  writing  of  the  said  party 
of  the  first  part  assign  the  said  mortgage,  or  sell,  assign,  transfer,  or  mort- 
gage the  Investment  of  the  proceeds  thereof,  upon  such  terms  as  shall  be 
approved  by.  the  party  of  the  first  part,  and  the  subsequent  Investments  of 
the  proceeds  shall  be  such  as  are  directed  and  approved  by  said  party  of 
the  first  part,  whether  or  not  the  investments  so  directed  and  approved  be 
such  as  are  authorized  by  law  to  be  made  by  a  trustee." 

Drohan  accepted  the  assignment,  and  took  possession  of  the  mort- 
gage, and  held  the  same  until  April,  1906,  when  he  caused  it  to  be 
foreclosed.  There  was  realized  from  a  sale  of  the  property  the  sum 
of  $14,417.20,  and  shortly  thereafter  Drohan,  at  the  direction  of  Rice, 
purchased,  through  the  defendants  (a  firm  of  stockbrokers)  five  bonds 
of  the  Interborough  Metropolitan  Company  and  five  IxMids  of  fhe 
Colorado  Midland  Railway  Company,  each  of  the  par  value  of  $1,000. 
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rhe  purchase  price  of  all  of  the  bonds  was  $7,641.25,  which  was  paid 
JO  the  defendants  out  of  the  proceeds  of  the  sale  of  the  property  un- 
der the  foreclosure  of  the  mortgage.  The  bonds  thus  purchased  were 
left  with  the  defendants  for  safe-keeping,  and  were  credited  in  an  ac- 
count opened  with  them  under  the  name  of  "John  Drohan,  Trustee." 
The  defendants  knew,  when  the  account  was  opened,  from  what 
source  the  money  used  in  paying  for  the  bonds  was  derived,  and  also 
the  terms  and  conditions  of  the  assignment,  because  they  then  saw, 
or  had  in  their  possession,  either  the  assignment  or  a  copy  of  it. 

Early  in  1908  Rice,  with  the  knowledge  and  approval  of  the  trustee, 
commenced  to  speculate  in  the  purchase  and  sale  of  bonds,  through 
the  defendants,  and  his  transactions  were  charged  or  credited  as  the 
case  might  be,  in  the  John  Drohan,  Trustee,  account.  In  December, 
1908,  Rice  directed  the  defendants  to  sell  the  ten  bonds  referred  to, 
whidi  they  did,  and  the  amount  derived  from  the  sale,  less  commis- 
sions, was  $7,943.75,  which  was  credited  to  the  account.  After  the 
sale  the  speculations  were  continued  until  Rice's  death,  which  occur- 
red on  January  2,  1911,  when  the  account  was  closed.  At  that  time 
there  was  standing  to  the  credit  of  the  account  $143.65  and  400  shares 
of  a  certain  stock  conceded  to  be  of  little  or  no  value.  After  Rice's 
death  the  plaintiff  demanded  from  the  defendants  the  proceeds  de- 
rived from  the  sale  of  the  bonds  of  the  Interborough  Metropolitan 
Company  and  the  Colorado  Midland  Railway  Company,  which  was  re- 
fused ;  the  defendants  tendering  to  her  the  amount  and  stock  standing 
to  the  credit  of  the  account  referred  to,  which  she  declined  to  accept. 
She  then  brought  this  action,  also  making  Drohan  a  party  defendant, 
to  recover  said  sum,  alleging  that  the  use  of  the  proceeds  in  the  specu- 
lations as  before  stated  constituted  a  conversion,  for  which  both  de- 
fendants and  Drohan  were  liable,  and  which  entitled  her  to  a  judg- 
ment for  that  sum,  besides  interest.  She  also  asked  that  Drohan  be 
directed  to  account  as  trustee  for  the  entire  estate. 

The  answers  put  in  issue  the  allegations  of  the  complaint,  and  at 
the  beginning  of  the  trial  the  action  was  severed,  so  as  to  make  Dro- 
han a  separate  defendant.  It  was  thereafter  continued  against  these 
defendants  to  recover  the  proceeds  derived  from  the  sale  of  the  ten 
bonds  originally  purchased.  The  referee,  to  whom  the  issues  had  been 
referred,  held  the  defendants  liable  for  that  amount,  together  with 
the  interest  thereon  from  the  date  of  the  death  of  Rice,  and  from  a 
judgment  entered  upon  his  report,  defendants  appeal. 

[1,  2]  But  a  single  question  is  presented,  viz.,  whether  Rice  reserved 
to  himself  in  the  assignment  to  Drohan  the  right  to  use,  for  specula- 
tive purposes,  the  bonds  of  the  Interborough  Metropolitan  Company 
and  die  Colorado  Midland  Railway  Company.  The  right  to  purdhase 
these  bonds  does  not  seem  to  be  questioned.  If  he  did  not  have  that 
authority,  then  such  use  was  illegal,  since  the  law  does  not  permit  one 
to  speculate  with  trust  funds  (Steele  v.  Leopold,  135  App.  Div.  247, 
120  N.  Y.  Supp.  569,  affirmed  201  N.  Y.  518,  94  N.  E.  1099;  Matter 
of  Myers,  131  N.  Y.  409,  30  N.  E.  135),  and  defendants  would  be  lia- 
ble for  the  loss,  because  they  received  and  disposed  of  the  proceeds  of 
the  bonds  with  full  knowledge  of  the  terms  of  the  trust.    Steele  v. 
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Leopold,  supra;  First  National  Bank  v.  National  Broadway  Bank, 
156  N.  Y.  459,  51  N.  E.  398,  42  L.  R.  A.  139. 

A  careful  consideration  of  the  assignment  leads  me  to  the  conclusion 
that  Rice  never  intended  to  divest  himself  of  the  power  to  direct  how 
the  proceeds  derived  from  the  foreclosure  of  the  mortgage  should  be 
used ;  otherwise,  there  is  no  meaning  to  the  words  that  Drohan  should, 
at  Rice's  request,  "assign  the  said  mortgage,  or  sell,  assign,  transfer, 
or  mortgage  the  investment  of  the  proceeds  thereof  upon  such  terms" 
as  should  be  approved  by  him.  Whatever  Rice  directed  in  this  respect, 
Drohan  had  to  do.  He  had  to  invest  the  money  in  the  manner  direct- 
ed by  Rice,  and  this  irrespective  of  whether  the  investments  were 
"authorized  by  law  to  be  made  by  a  trustee."  The  mortgage  be- 
longed to  Rice.  No  one  else  had  any  interest  in  it.  He  could,  there- 
fore, do  with  it  as  he  saw  fit,  and  when  he  assigned  it  to  Drohan  he 
could  attach  any  condition  that  he  desired.  The  condition  which  he 
did  attach  was  thereafter  to  control  absolutely  what  should  be  done 
with  the  proceeds. 

[3]  The  learned  referee  seems  to  have  been  led  to  a  different  con- 
clusion, because  in  the  assignment  the  word  "investment"  was  used. 
It  is  doubtless  true  that,  when  one  speaks  of  an  investment,  he  ordi- 
narily means  the  use  of  capital  for  a  specified  time  for  the  purpose 
of  deriving  an  income  therefrom,  as  distinguished  from  a  temporary 
or  speculative  use  of  it.  This,  however,  is  not  its  only  meaning,  nor 
do  I  think  the  word  was  used  in  that  sense  by  Rice  or  so  understood . 
by  Drohan.  In  People  ex  rel.  Parker  Mills  v.  Commissioner  of  Taxes, 
23  N.  Y.  242,  it  was  said: 

"A  sum  Is  Invested'  whenever  Its  amount  Is  represented  by  anything  bat 
money." 

And  in  Jennings  v.  Davis,  31  Conn.  134,  it  is  held  that  money 
loaned  is  invested  in  a  debt  against  the  borrower;  also  in  State  ex 
rel.  First  National  Bank  v.  Bartley,  39  Neb.  353,  58  N.  W.  172,  23  L. 
R.  A.  67,  that  money  deposited  in  a  bank  is  invested.  One  of  the 
definitions  given  in  the  Century  Dictionary  is : 

"Money  or  capital  let  out  for  the  purpose  of  producing  profit  or  benefit" 

[4]  The  learned  referee,  as  it  seems  to  me,  was  misled  as  to  the 
true  intent  of  the  assignment  by  placing  too  technical  a  meaning  upon 
the  word  "investment."  If  possible,  a  construction  is  always  to  be 
placed  upon  a  written  instrument  which  is  just  to  both  of  the  parties 
to  it ;  in  other  words,  such  a  construction  as  will  carry  out  the  intent 
of  the  parties.  17  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  p.  2;  Heri^ford 
V.  Davis,  102  U.  S.  235,  26  L.  Ed.  160.  And  to  ascertain  that  mtent 
resort  may  be  had  as  to  what  was  done  under  it.  Woolsey  v.  Funke, 
121  N.  Y.  87,  24  N.  E.  191 ;  Seymour  v.  Warren,  179  N.  Y.  1.  71  N. 
E.  260.  The  conduct  of  both  Rice  and  Drohan  indicates  as  clearly 
as  anything  can  what  they  understood  the  assignment  to  mean,  and  I 
think  the  language  there  employed  justifies  what  they  did. 

If  the  foregoing  views  be  correct,  then  it  follows  that  the  judgment 
appealed  from  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellants  to  abide  the  event.    All  concur. 
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ase  App.  Dlr.  864.)  j^^^^^^^ 

(Supreme  Conrt,  Appellate  DiTislon,  First  Department    May  29,  191S.) 

Attobnet  and  Client  (J  126») — Office  of  Attobnet — REonz^noN  or  Pbo- 
FESsiONAL,  Conduct. 

Where  an  aged  woman  transferred  her  property,  which  was  subject 
to  various  clouds  on  title,  to  an  attorney  to  clear  the  title,  dispose  of 
the  property,  and  pay  her  the  balance,  deducting  certain  fees,  the  at- 
torney, even  though  her  business  representative,  Is  amenable  to  the  sum- 
mary processes  of  the  court  and  may  be  required  to  deliver  the  money 
in  his  hands  to  the  dty  chamberlain  to  await  the  determination  of  the 
rights  of  the  jMirties. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Gent  Dig.  H  264- 
273;    Dec.  Dig.  §  126.*] 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  Olive  S.  Day  to  compel  William 
W.  Lapoint,  an  attorney,  to  pay  over  certain  moneys.  From  an  order 
directing  respondent  to  pay  over  such  moneys,  he  appeals.    AfHrmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE*  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

John  J.  Lordan,  of  New  York  City,  for  appellant. 

Henry  W.  Bridges,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  It  appears  from  the  record  before  us  that  the 
.  petiticmer,  a  woman  upwards  of  80  years  of  age,  was  the  owner  of 
some  unimproved  property  in  New  Jersey,  which  was  subject  to  vari- 
ous liens,  and  the  title  to  which  was  apparently  somewhat,  but  not 
seriously,  clouded.  Except  for  the  above,  petitioner  had  no  other 
property  of  practical  value,  no  income,  and  no  means  of  support,  save 
such  as  was  afforded  by  the  credit  she  might;  obtain  on  the  faith  of  the 
property  aforesaid.  There  were  numerous  claims  against  her,  some 
or  all  of  which  she  disputed,  including  claims  for  services  of  attorneys 
who  had  formerly  represented  her  but  with  whom  she  seems  to  have 
quarreled.  In  this  situation,  in  June,  1912,  she  retained  the  appellant 
to  advise  and  assist  her  in  the  management  of  her  property  and  affairs, 
clearing  the  title  to  such  property,  to  the  end  that  it  might  be  marketed 
to  advantage,  adjusting  and  pa3ring  off  the  liens  and  incumbrances,  and 
protecting  her  from  unjust  demands  growing  out  of  previous  trans- 
actions. On  June  28,  1912,  petitioner  executed  and  delivered  to  appel- 
lant an  instrument  under  seal  which  recited  that  she  had  conveyed  said 
property  to  appellant ;  he  covenanting  "to  manage,  operate,  develop  and 
erect  certain  buildings"  thereon,  "to  remove  any  and  all  clouds  upon 
the  title,"  and  not  to  mortgage,  except  to  procure  funds  to  erect  build- 
ings, or  to  exploit  or  develop  the  property.  The  same  instrument 
contained  a  declaration  on  appellant  s  part  that  he  held  the  property 
in  trust  for  petitioner  and  would  reconvey  to  her  upon  three  months' 
notice,  or  in  any  event  at  the  expiration  of  five  years  from  date. 
Monthly  "reports"  and  "accounts"  were  to  be  rendered  by  appellant  of 
all  he  did  with  reference  to  the  property  and  of  all  moneys  received 
and  paid  out.    A  further  clause  of  the  instrument  provided  that  in  con- 
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sideration  of  appellant's  services  in  developing  and  exploiting  the 
property,  "and  for  and  in  consideration  of  any  and  all  legal  services 
rendered  by"  appellant  to  petitioner,  in  connection  with  the  property, 
the  petitioner  should  pay  to  appellant  "two  and  one-half  per  centum 
of  any  and  all  sums  received"  by  him  "from  the  sale,  rent  or  other 
income  from  said  property."  By  further  covenants  in  the  same  in- 
strument, and  to  secure  appellant's  faithful  performance  of  its  terms, 
he  bound  himself  in  the  penalty  of  $10,000  "as  required  (sic)  damages 
and  not  as  a  penalty,"  and  agreed  to  deposit  with  petitioner  certain 
shares  of  stock,  which  the  petition  alleges  are  without  substantial 
value.  The  deed  above  referred  to  was  recorded  September  30,  1912. 
On  June  28,  1912,  appellant  gave  the  petitioner  a  paper  pertaining 
to  certain  details  of  her  matters  and  containing  the  following : 

"^  also  agree  to  snpply  the  money  for  board  and  expense  money  to  Mrs. 
Day  nntU  snch  time  as  Mrs.  Day  has  Income  from  any  of  her  property." 

In  the  following  December,  conceiving  herself  to  have  an  interest  in 
what  the  petition  calls  the  "Jumel  Estate,"  she  employed  appellant  to 
recover  the  same,  and  received  from  appellant  a  paper  containing, 
among  other  things,  the  following  with  reference  to  the  New  Jersey 
property : 

"I  hereby  agree  to  make  no  charge  for  services  which  I  have  rendered  or 
which  I  may  hereafter  render  to  OUve  S.  Day,  as  attorney  In  the  following 
matters— Clearing  title  to  New  Jersey  lots  either  at  West  New  York,  Hobo- 
ken,  or  elsewhere." 

Concededly,  this  included  the  property  «)vered  by  petitioner's  deed 
to  appellant. 

The  petition  alleges  that,  being  unable  to  secure  from  appellant  any 
report  of  his  labors  in  her  behalf  or  of  his  receipts  and  disbursements 
from  her  property,  in  January,  1913,  she  sought  advice,  formally  re- 
voked appellant's  authority  to  act  for  or  represent  her,  and  demanded 
an  account  of  his  transactions.  In  February  appellant  furnished  her 
with  a  so-called  "account,"  which  is  attached  to  the  petition,  and  which 
shows,  as  elsewhere  explained  in  the  record,  that  appellant  had  twice 
mortgaged  the  property,  first  for  $7,000  and  again  for  $10,000,  satis- 
fying die  former  mortgage  from  the  proceeds  of  the  latter.  The 
balance  shown  by  this  account  to  remain  in  appellant's  hands  is  $5,- 
235.41,  which  is  the  sum  he  has,  by  the  order  appealed  from,  been  di- 
rected to  pay  to  the  chamberlain  to  await  the  result  of  the  reference 
provided  for  in  the  order.  In  opposition  to  the  motion,  appellant  pre- 
sented affidavits  of  himself  and  others  and  various  e^diibits.  As  the 
merits  of  the  petition  are  to  be  the  subject  of  the  reference,  we  refrain 
from  commenting  thereon,  as  the  same  are  made  to  appear  upon  this 
record,  further  than  to  say  that  we  are  entirely  satisfied  that  petitioner 
made  out  a  prima  facie  case  of  indebtedness  and  of  professional  im- 
propriety as  well,  and  that  the  order  was  justified. 

Appellant  urges  us  to  reverse  the  order  on  the  ground  that  whatever 
m<meys  he  received  came  into  his  hands,  not  as  the  attorney,  but  as 
the  business  representative  of  the  petitioner,  and  therefore  that  he  is 
not  amenable  to  the  summary  process  of  the  court,  with  respect  there- 
to, and  he  cites  the  Langslow  Case,  167  N.  Y.  314,  60  N.  £.  590,  as 
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authority.  It  is  true  that  there  are  expressions  to  be  found  in  the 
opinion  in  that  case,  which,  standing  alone,  might  justify  its  extension 
to  a  case  so  plain  as  the  present;  but,  as  has  so  often  been  said,  the 
language  of  an  opinion  must  be  interpreted  in  the  light  of  the  facts  to 
which  it  was  directed.  There  it  appeared  (pages  316  and  317  of  167 
N.  Y.,  page  591  of  60  N.  E.)  that  tiie  moneys  received  by  the  attorney 
came  into  his  hands  after  his  professional  relations  with  his  former 
client  had  ended,  and  he  had  as&umed  the  management  of  her  property 
"as  her  business  agent."  The  rule  applicable  to  such  cases  as  the 
present  was  clearly  stated  by  Lord  Tenterdon,  then  Chief  Justice  Ab- 
bott, in  the  Matter  of  the  Executors  of  Aitkin,  deceased  (4  Barn.  & 
Aid.  47): 

"The  question  In  this  case  Is  whether  this  court  will  compel  an  attorney 
to  do  that  which  in  Justice  he  ought  to  do.  Now  the  rule  by  which  the 
courts  are  to  be  governed  in  exercising  this  summary  jurisdiction  over  its 
officers  seems  to  be  this:  Where  an  attorney  Is  employed  in  a  matter  wholly 
unconnected  with  his  professional  character,  the  court  will  not  interfere  In 
a  summary  way  to  compel  him  to  execute  faithfully  the  trust  reposed  in  him. 
But  where  the  employment  Is  so  connected  with  his  professional  character 
as  to  afford  a  presumption  that  his  character  formed  the  ground  of  his  em- 
ployment by  the  cUent,  there  the  court  will  exercise  this  Jiu'isdictlon.  And 
the  case  where  the  court  compelled  the  attorney  to  deliver  over  deeds,  placed 
in  his  hands  for  the  purpose  of  maklug  a  conveyance,  proceeds  upon  this 
ground.  For  inasmuch  as  a  conveyance  requires  knowledge  of  law,  the  trust 
is  reposed  by  the  client  in  the  party,  in  respect  of  his  being  an  attorney." 

It  would  be  most  unfortunate,  were  this  salutary  rule,  as  thus  ex- 
pressed by  the  learned  Chief  Justice,  to  be  in  any  wise  relaxed.  What 
we  have  said  suffices  for  the  decision  of  this  case,  and  ordinarily,  noth- 
ing further  would  be  called  for.  But  the  growing  frequency  with 
which  the  Langslow  Case  is  cited  in  matters  analogous  to  the  present, 
certain  of  its  phrases  being  misinterpreted  and  sought  to  be  used  as  a 
cloak  and  a  shield  against  professional  wrongdoing,  moves  us  to 
make  some  further  observations,  which  are  undisputably  timely,  and 
may  not  be  without  value.  The  cry  of,  "O  Tempora !  O  Mores !"  is  an 
old  one;  but,  for  reasons  readily  appreciated  by  the  most  casual  ob- 
server of  current  history,  the  present  time  is  peculiarly  one  when  it 
behooves  us,  as  lawyers  as  well  as  judges,  not  only  to  maintain  the 
highest  professional  standards  in  dealings  between  attorneys  and  their 
clients,  but  to  keep  constantly  in  mind  and  adhere  strictly  to  the  tradi- 
tional code  of  ethics  which  instructs,  and  should  govern  generally, 
those  who  exercise  the  professional  office.  It  is  to  be  feared  that 
many  members  of  the  bar  have  failed  in  this.  If  this  be  true,  it  should 
not  be  surprising  to  find  that  the  public  is  affected  by  the  example  of 
the  bar,  and  that  its  respect  for  the  courts,  the  judges,  the  time-hon- 
ored machinery  employed  in  the  administration  of  justice,  and  even 
for  the  law  itself,  is  seriously  impaired.  A  single  illustration  will  suf- 
fice. It  is  a  truism  of  civil  polity  that  courts  should  never,  in  any 
manner,  be  coerced  in  their  judgments,  and  that  they  should  be  moved 
only  by  arguments  duly  presented  according  to  fixed  rules  of  proce- 
dure, established  to  protect  them  from  irregular  methods  of  approadi ; 
that  their  deliberations  should  be  secret  and  recognized  as  inviolate; 
that  proceedings  before  grand  juries  should  likewise  be  respected  as 
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sacred  and  the  testimony  of  witnesses  before  them  held  sacredly  con- 
fidential. In  many  jurisdictions,  if  not  in  ours,  the  observance  of  these 
rules  has  from  time  immemorial  been  deemed  of  such  moment  in  the 
enforcement  of  justice  and  the  public  interest  that  their  violation  is 
summarily  punishable  as  for  contempt  of  court. 

Yet,  to-day,  in  this  community  and  elsewhere,  what  judgments  are 
to  be  rendered  by  courts  in  pending  cases  (the  decisions  in  which  have 
in  all  probability  not  yet  been  agreed  upon  by  the  judges  themselves) ; 
what  witnesses  appeared  to-day,  before  the  grand  jury  in  some  matter 
of  popular  interest,  and  the  testimony  they  gave;  what  witnesses  will 
be  produced  before  the  same  body  to-morrow,  and  the  testimony  they 
are  to  give — all  this,  and  much  more  of  similar  import,  is  commonly 
deemed  "news,"  and,  as  such,  as  much  the  proper  subject  for  news- 
paper report  as  the  debates  in  Congress  or  the  latest  fashionable  wed- 
ding. 

The  calloused  indifference  with  which  this  state  of  affairs,  so  deeply 
significant,  and  affecting  so  vital  a  phase  of  our  political  well-being,  is 
regarded,  not  alone  by  the  public,  but  apparently  by  many  members 
of  the  bar  itself,  shows  how  far  we  are  out  of  touch  with  former 
standards.  Were  the  bar,  as  a  body,  alive  to  the  importance  of  study- 
ing as  deeply  and  knowing  as  thoroughly  the  ethics  of  their  profes- 
sicrn,  as  they  study  and  know  the  law  itself,  such  a  state  of  affairs 
would  not  exist,  because  their  knowledge  of  and  attitude  towards  such 
matters  would  prove  an  educational  force  extending  to  the  public  at 
large,  the  virtue  and  good  sense  of  which  would  soon  recognize  and 
correct  many  present-day  evils,  of  which  the  foregoing  is  but  an  ex- 
ample. ' 

The  order  is  affirmed,  with  $10  costs  and  disbursements. 

INGRAHAM,  P.  J.,  and  SCOTT,  J.,  concur.  CLARKE  and 
DOWLING,  JJ.,  concur  in  result 


(156  Add.  OIt.  836.) 

^  w.  ACKBRT  v.  CITY  OF  NEW  TOBK. 

(Supreme  Court,  AppeUate  Division,  First  Departinent    May  29,  1913.) 

1.  Mastrb  and  Sekvakt  (|  116*) — ^LiABiLriT  fob  Injubucs — Statotobt  Pbo- 

VIBIORS — "PjEBflON." 

Labor  Law  (Consol.  laws  1909,  c.  31)  {  18,  prorlding  that  a  person 
employing  or  directing  another  to  perform  labor  In  the  erection,  repair- 
ing, altering,  or  painting  of  a  house,  building,  or  structure  shall  not  fur- 
nish or  erect,  for  the  performance  thereof,  scafFoldlng  which  is  unsafe, 
unsuitable,  or  Improper,  or  not  so  constructed,  placed,  and  operated  as 
to  give  proper  protection  to  the  life  and  limb  of  a  person  so  employed  or 
engaged,  and  section  19,  requiring  all  swinging  and  stationary  scaffolding 
to  be  80  constructed  as  to  bear  four  times  the  maximum  weight  to  be 
dependent  therefrom  or  placed  thereon,  and  providing  that  not  more 
tban  four  men  shall  be  allowed  on  any  swinging  scaffolding  at  one  time, 
apply  to  municipal  corporations,  especially  when  engaged  In  a  private 
coriK>rate  enterprise  for  revenue,  as  distinguished  from  the  performance 
of  public  governmental  duties,  in  view  of  section  4,  providing  that  any 
officer  of  a  municipality  "having  a  duty  to  perform  In  the  premises," 

*For  other  emaes  me  lame  topic  ft  {  xtobbb  Im  Dm.  ft  Am.  Dlfi.  U07  to  data,  ft  Rsp'r  Indasee 
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who  violates  any  provisions  of  that  law,  shall  be  gnllty  of  a  malfeasance 
in  office  and  liable  to  suspension  or  removal,  and  General  Cpnstrnction 
Law  (Consol.  Laws  1909,  c.  22)  {  37,  defining  "person"  as  including  cor- 
porations and  joint-stock  companies. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  t  207 ; 
Dec.  Dig.  I  116.» 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5322-5335; 
vol.  8,  p.  7762.] 

2.  Masteb  ahd  Sebvant  ({  128*) — ^Liabilitt  fob  Ikjubies — Statxttobt  Pbo- 

VISIONS. 

Under  Labor  Law  (Consol.  Laws  1909,  c.  31)  {  18,  providing  that  a 
person  employing  another  to  perform  labor  of  any  kind  in  the  erectton 
or  painting  of  any  structure  shall  not  furnish  or  erect,  for  the  perform- 
ance of  such  labor,  scaffolding  which  is  unsafe,  unsuitable,  or  improper, 
or  not  so  constructed,  placed,  and  operated  as  to  give  proper  protection 
to  the  life  and  limb  of  persons  so  employed  or  engaged,  an  employer 
was  not  liable  for  the  injuries  of  a  painter,  caused  by  his  platform  giv- 
ing way,  due  to  the  act  of  another  employs  in  improperly  and  unneces-; 
sarlly  throwing  his  weight  and  exerting  his  strength  with  great  violence 
against  a  brace  of  a  horse  supporting  the  platform,  where  the  platform 
was  neither  unsafe,  unsuitable,  nor  improper  for  the  purpose  for  which 
It  was  designed,  nor  shown  to  be  so  constructed  and  placed  as  not  to 
give  proper  protection  to  the  Uves  and  limbs  of  those  employed  upon 
the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  256; 
Dec.  Dig.  I  128.»] 

3.  Master  and   Sebvant   (|  278*) — ^AorioNS  fob  Injtjbies — Sdfficienct  of 

Evidence. 

In  a  painter's  action  for  injuries,  evidence  held  insufficient  to  show 
that  the  scaffolding  upon  which  he  was  working  was  not  so  constructed 
as  to  bear  four  times  the  maximum  weight  to  be  placed  thereon  when 
in  use,  as  required  by  Labor  Law  (Consol.  Laws  1909,  c.  31)  {  19. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Ont  Dig.  {{ 
954,  956-958,  960-969,  971,  972,  977 ;    Dec.  Dig.  S  278.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  Ackert  against  the  City  of  New  York.  From  a 
judgment  for  plaintiff  and  an  order  denying  a  new  trial,  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Harry  Crone,  of  New  York  City  (Terence  Farley,  of  New  York 
City,  on  the  brief),  for  appellant. 
William  L.  Cahn,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  plaintiff  was  in  the  employ  of  the  defendant 
as  a  painter,  and  on  the  morning  of  the  21st  of  December,  1910,  he 
was  assisting  in  painting  the  ceiling  of  the  cabin  for  women  on  the 
ferryboat  Richmond,  and  the  scaffold  on  which  he  was  standing  gave 
way,  precipitating  him  to  the  floor  of  the  cabin,  inflicting  injuries  to 
recover  for  which  he  brought  this  action. 

The  scaffold  was  erected  on  appliances  known  as  "horses,"  which 
had  been  constructed  for  the  city  about  four  weeks  prior  to  the  acci- 
dent under  the  supervision  of  a  foreman  in  charge  of  the  carpenters 
in  the  Department  of  Docks  and  Ferries ;  and  the  only  other  place  they 

*For  otber  cases  see  same  topic  ft  i  mmsBB  In  Dec  ft  Am.  Digs.  ISO?  to  date,  ft  Rep'r  Indexes 
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had  been  used  was  in  doing  work  on  the  ferryboat  Brooklyn.  The 
horses  were  about  seven  feet  high,  and  the  longitudinal  header  forming 
the  top  was  a  piece  of  three  by  four  inch  spruce  timber  six  feet  lon|f. 
The  four  legs  were  of  yellow  pine  4  inches  wide  by  1%  inches  in 
thickness  and  about  7^4  Jeet  in  length,  and  they  spread  so  that  resting 
on  the  ground  they  were  7  feet  apart,  lengthwise  of  the  horse,  and 
2%  feet  across  the  ends.  Under  the  header  at  either  end  there  was  a 
brace,  consisting  of  a  strip  of  white  pine  seven-eighths  of  an  inch  in 
thickness  and  of  considerable  width — the  exact  width  was  not  shown — 
nailed  across  the  legs.  There  was  also  another  brace  across  either 
end,  consisting  of  a  strip  of  board  4  inches  in  width  and  1*4  inches  in 
thickness  fastened  to  the  exterior  edges  of  the  legs  of  the  horse  by  five 
tenpenny  nails  at  either  end,  and  projecting  beyond  the  legs  to  an  ex-  • 
tent  sufficient  to  afford  support  to  longitudinal  braces,  consisting  of 
strips  of  board  4  inches  in  width  and  ly^  inches  in  thickness,  on  either 
side  of  the  horse  nailed  to  the  legs  and  resting  on  said  cross  braces. 
The  scaffold  was  erected  by  the  painters  on  the  morning  of  the  acci- 
dent, but  plaintiff  did  not  take  part  in  the  erection  thereof.  It  consist- 
ed of  two  rows  of  horses  running  lengthwise  of  the  cabin,  and  paint- 
ers' ladders  or  platforms  placed  on  these  horses  running  across  the 
cabin,  so  that  one  ladder  or  platform  rested  upon  each  set  of  horses, 
five  rows  of  planks,  2  by  9  inches  and  about  14  feet  long  extend- 
ing lengthwise  of  the  cabin  from  one  ladder  or  platform  to  another 
on  which  they  rested.  In  this  manner  a  scaffold  about  75  feet  in 
length  and  from  12  to  14  feet  in  width,  and  consisting,  in  effect,  of 
5  sections,  had  been  erected. 

The  plaintiff  was  standing  on  one  of  these  planks  in  the  middle  sec- 
tion of  the  scaffold,  or  the  third  section  from  either  end.  There  were 
between  40  and  60  painters  working  on  the  scaffold,  or  about  10  on 
each  section,  or  2  on  each  plank.  Two  painters  working  on  the  same 
section  with  the  plaintiff  or  an  adjoining  section  had  an  argument, 
and  one  of  them  jumped  off  the  platform,  and  the  other,  on  being 
dared  to  come  down,  followed,  and  they  clinched  on  the  floor  below 
and  were  thus  struggling  for  two  or  three  minutes,  when  they  were 
stopped  by  the  acting  foreman,  who  ordered  them  to  leave  the  boat 
or  return  to  their  work.  During  this  encounter  25  or  30  of  the  paint- 
ers congregated  over  the  painters'  ladder  or  platform  connecting  the 
two  sections  under  which  the  encounter  was  taking  place.  On  being 
separated  aind  ordered  off  the  boat  or  to  return  to  work,  one  of  the 
men  passed  up  the  stairs  and  over  the  banister  onto  the  scaffold ;  but 
the  other,  who  weighed  about  180  pounds  and  who  appeared  to  be  in  a 
frenzy,  rushed  to  the  side  of  the  cabin  and  stepped  upon  the  seat,  and 
then,  turning  around  and  placing  one  foot  upon  the  longitudinal  brace 
at  the  side  of  the  horse  over  which  the  painters  had  congregated  and 
putting  his  hands  on  top  of  the  scaffold,  leaped,  sprang,  or  "bounded" 
toward  the  top,  breaking  one  of  the  legs,  to  which  the  brace  upon 
which  he  stepped  was  fastened,  and  the  horse  collapsed,  letting  down 
the  two  sections  of  which  it  formed  part  support.  It  appears  that 
when  the  acting  foreman  ordered  the  men  to  stop  fighting  the  painters 
who  had  congregated  on  the  sectic«is  above  started  to  separate,  and 
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one  of  them  at  least  reached  another  section  before  th<  accident  It 
is  manifest,  therefore,  that  at  the  time  the  leg  of  the  horse  broke  the 
weight  upon  it  was  materially  less  than  it  had  been  while  the  men 
were  clinched ;  and  the  evidence  would  not  warrant  an  inference  that 
the  scaffold  fell  on  account  of  the  weight  of  the  men  upon  it,  or  even 
that  such  weight  contributed  thereto ;  but  it  clearly  points  to  the  fact 
that  the  fall  was  due  to  this  improper  use  of  the  brace  by  the  plain- 
tifif's  coemploye.  There  is  a  conflict  in  the  evidence  as  to  whether  or 
not  ladders  were  supplied  to  enable  the  men  to  reach  the  scaffold; 
but,  although  there  is  evidence  to  the  effect  that  the  men  at  times 
climbed  upon  the  scaifold  using  the  braces  as  steps  to  the  knowledge  of 
defendant's  foreman,  it  is  uncontroverted  that  it  was  unnecessary  for 
.  them  to  climb  up  the  sides  of  the  scaffold,  for  they  could  have  ob- 
tained access  thereto  by  the  stairway. 

The  negligence  for  which  it  is  sought  to  hold  the  city  liable,  how- 
ever, is  not  in  failing  to  provide  ladders  or  to  prohibit  such  use  of  the 
braces,  but  in  violating  the  provisions  of  sections  18  and  19  of  the 
Labor  Law  (Consol.  Laws  1909,  c.  31).  The  provisions  of  section  18, 
so  far  as  material  to  a  decision  of  the  questions  presented  by  the  ap- 
peal, are  as  follows : 

"Scaffolding  for  use  of  employ^.  A  person  employing  or  directing  another 
to  perform  labor  of  any  kind  In  the  erection,  repairing,  altering  or  painting 
of  a  house,  building  or  structure  shall  not  furnish  or  erect,  or  cause  to  be 
famished  or  erected  for  the  performance  of  such  labor,  scaffolding,  hoists, 
stays,  ladders  or  other  mechanical  contrivances  which  are  unsafe,  unsuitable 
9r  Improper,  and  which  are  not  so  constructed,  placed  and  operated  as  to  give 
proper  protection  to  the  life  and  limb  of  a  person  so  employed  or  engaged." 

And  those  of  section  19  are  as  follows : 

"All  swinging  and  stationary  scaffolding  shall  be  so  constructed  as  to  bear 
four  times  the  maximum  weight  required  to  be  dependent  therefrom  or  placed 
thereon,  when  in  use,  and  not  more  than  four  men  shall  be  allowed  on  any 
swinging  scaffolding  at  one  time." 

[1]  It  is  contended  at  the  outset  by  the  learned  counsel  for  the  city 
that  these  provisions  of  the  Labor  Law  do  not  apply  to  a  municipd 
corporation.  Although  municipal  corporations  are  not  designated  by 
name,  they  are  included  in  the  term  "person"  employed  in  the  statute, 
which  is  defined  by  section  37  of  the  General  Construction  Law  (Con- 
sol.  Laws  1909,  c.  22;  Laws  1909,  c.  27)  as  including  corporations 
and  joint-stock  companies;  and  section-4  of  the  Labor  Law  shows  that 
some  of  the  provisions  thereof,  at  least,  were  intended  to  apply  to 
municipal  corporations,  for  it  is  therein  expressly  declared,  among 
other  things,  that  any  officer  of  a  municipality  "having  a  duty  to  per- 
form in  the  premises"  who  violates  any  of  the  Labor  Law  shall  be 
guilty  of  a  malfeasance  in  office  and  liable  to  suspension  or  removal. 
There  is  no  ground  upon  which  it  can  fairly  be  inferred  that  the 
Legislature  did  not  intend  that  these  statutory  provisions  should  apply 
to  municipal  corporations  particularly  where,  as  here,  engaged  in  a 
private  corporate  enterprise  for  revenue  as  distinguished  from  the 
performance  of  public  governmental  duties.  See  Townsend  v.  City 
of  Boston,  187  Mass.  283,  72  N.  E.  991 ;  Davies  v.  City  of  Boston,  190 
Mass.  194,  76  N.  E.  663;  Oaks  Mfg.  Co.  v.  City  of  New  York,  206 
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N.  Y.  221,  99  N.  E.  540;  Dillon  on  Municipal  Corp.  (5th  Ed.)  §  1645; 
Labatt  on  Master  &  Servant,  vol.  2,  §  772. 

[2,  3]  We  are  of  opinion,  however,  that  the  evidence  does  not  show 
a  violation  of  either  section  of  the  Labor  Law.  It  is  manifest  that 
the  scaffold  was  neither  unsafe,  nor  unsuitable,  nor  improper  for  the 
purpose  for  which  it  was  designed.  It  was  not  shown  that  it  was  n6t 
so  constructed  and  placed  as  to  give  proper  protection  to  the  lives  and 
limbs  of  those  employed  upon  the  work.  The  defendant  could  not 
foresee  and  was  under  no  legal  duty  to  guard  against  the  violent  use 
of  the  scaffold  by  an  enraged  workman  which  resulted  in  its  collapse. 
Great  stress  is  laid  upon  the  provisions  of  section  18 ;  it  being  claimed 
that  the  facts  show  that  the  scaffold  was  not  so  constructed  as  to  bear 
four  times  the  maximum  weight  required  to  be  placed  thereon  when 
in  use.  There  is,  however,  no  evidence  in  support  of  this  contention, 
other  than  that  showing  the  manner  in  which  and  the  material  of 
which  the  scaffold  was  constructed  and  the  fact  that  it  collapsed  under 
the  circumstances  described,  which,  we  think,  is  wholly  insufficient. 
There  is  no  warrant  in  the  evidence  for  the  inference  that  this  scaf- 
fold would  not  sustain  four  times  the  weight  which  it  was  required  to 
bear  in  the  performance  of  the  work  in  question.  There  is  no  evi- 
dence of  the  use  of  improper  material  in  its  construction  or  of  any  de- 
fect arising  from  use  or  otherwise.  The  only  reasonable  inference  to 
be  drawn  from  the  evidence  concerning  the  cause  of  the  accident  i^ 
that  it  was  caused  by  the  plaintiff's  fellow  employ^  writhing  undet 
what  he  deemed  to  be  a  private  grievance  for  which  the  city  was  in 
no  manner  responsible  in  throwing  his  weight  and  exerting  his  strength 
against  the  brace  with  great  violence,  which  is  a  use  for  which  the 
horse  was  not  constructed  and  which  the  defendant  had  neither  au- 
thorized nor  permitted,  and  for  the  consequences  of  which  is  no  more 
liable  than  if  the  scaffold  was  knocked  or  pulled  down  during  the  eit- 
counter  between  the  men. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  event. 
All  concur.  • 


(81  Misc.  Bep.  307.) 
GBEATEB  NBWBURGH  AMUSEMENT  CO.,  Ina,  v.  SAYBR,   Sheriff. 

(Supreme  Court,  Special  Term,  Orange  County.    June  IS,  1913.) 

SUKDAT  (i  0*) — CBrUINAI.   OrFKNBES— BABEBAIX. 

A  public  baseball  game  between  professional  teams,  conducted  under 
tbe  auspices  of  a  league  of  baseball  for  profit,  is  within  Penal  Law  (Con- 
sol.  Laws  1909,  c.  40)  |  2146,  prohibiting  public  sports  and  shows  on  Sun- 
day, and  it  Is  immaterial  whether  an  admission  fee  is  charged. 

[Ed.  Note. — For  other  cases,  see  Sunday,  Cent  Dig.  f}  11,  12;  Dec.  Dig. 

ie.*l 

Action  by  the  Greater  Newburgh  Amusement  Company,  Incorpo- 
rated, against  William  S.  Sayer,  as  Sheriff  of  the  County  of  Orange. 
Motion  for  a  temporary  injunction  denied. 

*For  atb«r  cmh  ■••  nsM  tople  ft  I  xmtaat  la  Dm.  *  Am.  Dlgi.  IMT  to  data,  ft  Itop'r  IndazM 


Digitized  by  VjOOQIC 


70  142  NEW  YOBK  SUPFLBHBNT  (Sup.  Ct. 

James  M.  H.  Wallace,  of  Newburgh,  for  plaintiflf. 
Bacon  &  Rorty,  of  Goshen,  for  defendant. 

TOMPKINS,  J,  This  is  a  motion  by  the  plaintiff  for  an  injunction 
pendente  lite  to  restrain  the  defendant,  as  sheriff  of  the  county  of 
Orange,  from  interfering  with  the  playing  of  baseball  on  Sunday  by 
or  under  the  auspices  of  the  plaintiff. 

The  plaintiff  is  a  domestic  corporation,  and  the  owner  of  a  baseball 
club,  which  is  a  member  of  the  New  York  and  New  Jersey  Baseball 
League.  This  league,  of  which  the  plaintiff  is  a  member,  has  issued  a 
printed  schedule  of  games  for  the  year  1913,  several  of  which  are  ad- 
vertised to  be  played  in  the  county  of  Orange,  just  outside  of  the  lim- 
its of  the  city  of  Newburgh,  on  Sundays.  The  defendant,  as  sheriff  of 
the  county  of  Orange,  has  interfered  with  some  of  the  games  already 
scheduled  to  be  played  on  the  first  day  of  the  week,  and  this  action 
has  been  brought  to  restrain  him  from  further  interference  with  such 
games. 

The  members  and  players  of  the  plaintiff's  baseball  team  or  club, 
are  professionals,  and  are  paid  for  their  work,  while  the  different 
clubs,  including  the  plaintiff,  which  constitute  the  New  York  and  New 
Jersey  League,  are  engaged  in  this  professional  ball  playing  for  profit, 
if  any  can  be  made.  To  those  games  the  public  are  invited  and  ad- 
mitted, although  it  is  alleged  on  the  part  of  the  plaintiff  that  no  ad- 
mission fee  is  charged  for  Sunday  games.  That,  however,  I  regard 
as  immaterial.  The  games  advertised  to  be  played  on  Sunday  are 
public  games,  and  are  contests  between  professional  baseball  teams, 
conducted  under  the  auspices  of  the  said  New  York  and  New  Jersey 
League,'  and  the  games  already  played  on  Sunday,  in  Orange  county, 
have  been  largely  attended.  Under  these  circumstances,  it  is  clearly 
the  duty  of  the  sheriff  to  interfere  with  and  prevent  such  games. 

Section  2145  of  the  Penal  Law  (Consol.  Laws  1909,  c.  40)  is  as 
follows : 

"All  shooting,  hunting,  fishing,  playing,  horseradng,  gaming,  or  other  public 
sports,  exercises  or  shows,  upon  the  first  day  of  th9  week,  and  all  noise  dls- 
ttirbing  the  peace  of  the  day,  are  prohibited." 

A  baseball  game,  to  which  the  public  are  invited,  comes  within  the 
inhibition  of  this  section,  and  is  a  misdemeanor,  whether  an  admis- 
sion fee  is  charged  or  not.  This  has  been  held  to  be  the  law  in  the 
case  of  People  ex  rel.  Hart  v.  Demerest,  56  Misc.  Rep.  287,  107  N.  Y. 
Supp.  549,  Southern  Tier  Baseball  Association  of  Elmira  v.  T.  Stanley 
Day,  69  Misc.  Rep.  53,  125  N.  Y.  Supp.  733,  and  Paulding  v.  Lane, 
Sheriff  of  Westchester  County,  55  Misc.  Rep.  37,  104  N.  Y.  Supp. 
1051.  The  Legislature,  in  the  exercise  of  its  undoubted  power,  has 
forbidden  the  holding  of  public  games  and  sports  on  Sunday ;  and  so 
long  as  that  is  the  law,  it  must  be  enforced,  whether  it  seems  to  us 
wise  or  unwise,  reasonable  or  unreasonable. 

Some  judges  have  differed  as  to  whether  the  charging  of  an  ad- 
mission fee  is  necessary  to  bring  the  game  within  the  prohibition  of 
the  statute.  In  my  opinion,  it  is  immaterial  whether  a  charge  is  made 
or  not.    The  purpose  of  the  law  is  to  preserve  the  quiet  and  repose 
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of  the  community,  and  the  sanctity  of  the  Sabbath ;  and  it  matters  not 
whether  an  admission  fee  is  charged  or  not,  so  long  as  the  game  is  open 
to  the  public,  and  likely  to  attract  a  considerable  number  of  people. 
It  seems  to  me  that  a  game  to  which  no  admission  is  charged  is  likely 
to  draw  a  larger  and  more  noisy  crowd  than  a  game  that  is  limited  to 
those  who  pay  for  the  privilege  of  witnessing  it. 

The  claim  is  made  by  the  plaintiff  that  its  games  are  r^^lated  and 
controlled  in  a  manner  similar  to  the  West  Point  games.  The  West 
Point  contests  are  not  professional  games,  nor  are  they  played  on 
Sunday.  Those  who  believe  in  Sunday  baseball  games  must  go  to  the 
L^slature  for  relief,  and  not  to  a  court  of  equity.  So  long  as  the 
present  law  remains,  it  must  be  observed  and  enforced,  and  it  is  the 
right  and  duty  of  the  sheriff,  as  a  peace  officer,  to  arrest  any  and  all 
persons  who  may  be  engaged  in  his  presence  in  violating  it.  Courts  of 
equity  will  not  interfere  with  or  prevent  the  enforcement  of  the  crim- 
inal law. 

Motion  for  an  injunction  pendente  lite  is  denied,  with  $10  costs. 


(157  App.  Div.  877.) 

LONGWOBTH  v.  LONGWOBTH  et  at 

(Supreme  Court,  Appellate  Division,  Second  Department    liay  29,  1913.) 

DrvoBcs  (t  276*) — Alikont— Dbed  iw  Pbaud  of  Wife. 

A  Terlfled  petition  of  a  busband,  wtiile  in -jail  for  nonpayment  of  ali- 
mony, alleging  that  he  1b  without  property,  is  insufficient  evidence  of  In- 
solvency to  show  fraud,  so  as  to  authorize  a  decree  in  an  independent 
action  by  the  wife  setting  aside  a  deed  as  in  fraud  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  ||  749,  762,  753; 
Dec.  Dig.  I  276.»] 

Appeal  from  Special  Tierm,  Nassau  County. 

Action  by  Hannah  S.  Longworth  against  William  H.  Longworth 
and  Mary  A.  Longworth.  From  a  judgment  for  plaintiff,  defendant 
Mary  A.  Longpvorth  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR, 
and  RICH,  JJ. 

Alfred  T.  Davison,  of  Brooklyn  (Clarence  E.  Thornall,  of  New 
York  City,  on  the  brief),  for  appellant. 

Geoi^ge  Wallace,  of  Jamaica,  for  respondent. 

THOMAS,  J.  Upon  the  former  appeal  there  was  presented  a  com- 
plaint which  was,  as  then  stated,  bereft  of  purpose.  Longworth  v. 
Longworth,  144  App.  Div.  187,  128  N.  Y.  Supp.  1064.  This  court 
considered  remedies  adopted  in  other  jurisdictions  upon  similar  state 
of  facts,  and,  without  deciding  whether  the  action  would  lie  for  any 
purpose,  gave  the  plaintiff  the  usual  opportunity  to  amend  her  com- 
plaint, and  also  permitted  a  supplementary  complaint.  There  was  also 
suggestion  that  the  complaint  should  proffer  certain  issues,  but  it  was 
not  determined  that  it  would  be  sufficient  in  such  form.    The  com- 
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plaint  was  amended,  and  a  supplemental  complaint  served,  and  upon 
trial  had  there  was  judgment  setting  aside  the  conveyances  as  fraudu- 
lent against  the  plaintiff. 

Upon  this  appeal  the  plaintiff  answers  the  charge  that  her  action 
preceded  the  judgment  of  separation  and  exhaustion  of  her  remedies 
to  enforce  it  solely  by  referring  to  our  former  decision,  as  if  the  ques- 
tion had  been  there  decided,  as  it  was  not.  The  suggestion  then  made 
did  show  an  inclination  to  the  conclusion  that  the  rule  adopted  in  other 
jurisdictions  had  such  sufficient  merit  to  justify  the  modification  of  the 
order.  Indeed,  there  seemed  much  justice  in  the  consideration  that 
a  husband  should  not  be  permitted  to  transfer  his  property  to  his 
sister  in  fraud  of  the  rights  of  his  wife,  and  thereby  compel  the  court 
to  fix  the  alimony  at  a  sum  greatly  disproportioned  to  his  real  property 
interest.  After  the  judgment  of  separation  was  made,  the  husband 
submitted  to  imprisonment,  and  his  sister  suffered  it,  that  he  might 
escape  the  payment  of  even  the  insufficient  alimony  given.  But  after 
the  decree  was  rendered  it  would  have  been  in  accord  with  the  usual 
procedure  in  this  state  to  reacK  the  property  by  sequestration  and  an 
action,  if  necessary,  by  a  receiver,  and  if  the  discontinuance  of  this  ac- 
tion became  necessary  the  justice  of  permitting  it  would  appeal  strong- 
ly to  the  court. 

The  practice  of  enforcing  judgments  in  independent  actions  brought 
before  their  recovery  finds  no  approval  in  the  decisions  of  this  state, 
and  it  is  thought,  in  absence  of  convincing  discussion,  that  it  should 
not  be  permitted.  The  present  judgment  must  be  reversed  in  any 
case  for  failure  of  the  plaintiff  to  prove  that  the  grantor  was  insolvent 
in  September,  1909,  when  he  conveyed  his  property,  or  that  he  was 
without  property  after  such  conveyance.  On  August  17,  1910,  the 
husband  verified  a  petition  that  shows  that  he  was  fiien  without  prop- 
erty, and  that  on  such  account  he  should  be  liberated  from  jail.  This 
paper  was  not  admitted  against  the  grantee,  and  in  itself  is  not  suffi- 
cient evidence  of  insolvency  at  the  time  of  the  grant.  In  such  state 
of  the  record  the  question  of  the  grantee's  fraud  should  not  be  de- 
cided. 

The  judgment  should  be  reversed,  and  a  new  trial  granted ;  costs  to 
abide  the  final  award  of  costs.    All  concur. 


FISHEB  V.  FALLON  et  al. 

(Supreme  Court,  Special  Term  for  Trials,  Westchester  County.    June  7,  1913.) 

1.  Spbcifio  Pebfobmance  (S  121*)— Contbaot  to  Devise — Evidence  of  Ex- 
istence OF  CONTBACT. 

Evidence  In  an  action  against  executrlces  to  enforce  an  alleged  oral 
contract  of  tbe  testator  whereby,  for  a  valnable  consideration,  he  was 
to  devise  and  bequeath  to  the  plaintUt  the  real  and  personal  property 
claimed,  held  not  of  that  clear  and  convincing  character  necessary  to 
establish  such  a  contract,  or  to  be  corroborated  in  all  substantial  parts 
by  disinterested  witnesses. 

[Ed.  Note. — For  other  cases,  see  Spedflc  Performance,  Cent  Dig.  H 
887-395 ;   Dec.  Dig.  {  121.*] 
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8.  Sfbouio  Pebfobkaitck  (|  121*) — Gontbaois  to  Dxyibk — Suitigikrot  of 

BVIDENOE — ImTEBXST  OT  WITNESSES. 

The  interest  of  witnesses  In  the  outcome  of  an  action  to  enforce  an 
alleged  oral  contract  wUereby  deceased  agreed  to  devise  the  real  and 
personal  property  claimed  by  plaintiff  may  be  considered  when  weighing 
their  testimony. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  ||  887- 
395;   Dec.  Dig.  g  121.*] 

8.  Specxfic  Pebfosuanok  (|  130*) — ^AcnoN  on  Oontbaot  to  Devise — Rklhf 
TO  Defendant. 

Where  defendants,  in  an  action  on  an  alleged  oral  contract  of  their 
testator  to  devise  certain  real  and  personal  property  to  the  plaintiff,  set 
up  a  counterclaim  seeking  Judgment  for  the  possession  of  the  house  and 
lot  and  for  the  delivery  of  the  furniture  therein,  and  damages  for  the 
retention  of  both,  as  to  which  they  gave  no  evidence,  and  plaintiff  made 
no  objection  to  the  blending  Of  a  cause  of  action  for  ejectment  and  one  for 
replevin  under  one  counterclaim,  defendants,  on  dismissal  of  the  com- 
plaint, should  have  Judgment  for  the  possession  of  the  real  and  per- 
sonal property  claimed. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  {{ 
424,  426 ;   Dec.  Dig.  |  130.*] 

Action  by  Rhoda  M.  Fisher  against  Alice  M.  Fallon  and  another, 
individually  and  as  executrices  of  the  last  will  and  testament  of  Al- 
bert A.  Bellany,  deceased.  Judgment  for  defendants,  dismisising  the 
complaint,  and  for  the  possession  of  the  real  and  personal  property. 

Dajrton,  Bailey  &  Middlebrook,  of  New  York  City,  for  plaintiff. 
Sydney  A.  Syme,  of  Mt.  Vernon,  for  defendants. 

TOMPKINS,  J.  The  plaintiff  asks  for  a  judgment  directing  the 
defendants  to  execute  and  deliver  to  her  a  conveyance  of  the  real 
property  described  in  the  complaint,  and  a  suitable  instrument  trans- 
ferring to  her  the  furniture  and  contents  of  the  dwelling  house  upon 
the  said  premises,  all  of  which  property,  real  and  personal,  was  for- 
merly owned  by  decedent,  Albert  A.  Bellany.  The  action  is  based  upon 
the  plaintiff's  claim  that  the  said  Albert  A.  Bellany,  deceased,  for  a 
good  and  valuable  consideration,  made  an  oral  agreement  to  give,  de- 
vise, and  bequeath  to  the  plaintiff,  by  his  last  will  and  testament,  the 
said  real  premises  and  personal  property,  and  to  make  payable  to  her 
a  certain  policy  of  insurance  for  $500  issued  upon  his  life  by  the  Pru- 
dential Insurance  Company,  and  also  to  make  payable  to  her  certain 
benefits,  amounting  to  $200,  which  would  grow  upon  his  death  from 
certain  mortuary  funds  established  by  and  for  the  benefit  of  the  em- 
ployes of  the  Metropolitan  Museum  of  Art. 

[1]  The  frequency  with  which  such  actions  are  brought  has  caused 
the  Court  of  Appeals  to  state  more  and  more  emphatically  the  rigid 
rules  by  which  the  evidence  offered  to  sustain  such  actiotis  is  to  be 
tested.  These  rules  are  stated  in  very  clear  terms,  in  the  recent  cases 
of  Holt  V,  Tuite,  188  N.  Y.  17,  80  N.  E.  364,  Middleworth  v.  Ordway, 
191  N.  Y.  404,  84  N.  E.  291,  and  Taylor  v.  Higgs,  202  N.  Y.  65,  95 
N.  E.  30.  In  brief,  the  rule  is  that  such  a  contract  as  the  plaintiff  seeks 
to  establish  in  this  action  must  be  made  out  by  the  clearest  and  most 
amvincing  evidence,  and  the  parol  evidence  to  prove  such  a  contract 
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should  be  given  or  corroborated  in  all  substantial  parts  by  diisinterested 
witnesses. 

When  tested  by  these  rules,  the  evidence  offered  by  the  plaintiff  in 
this  action  is  found  insufficient  to  sustain  a  judgment  in  her  favor.  To- 
prove  the  oral  contract  the  plaintiflf  offered  the  testimony  of  her  moth- 
er and  of  one  of  her  daughters.  Both  of  these  witnesses  are  deeply 
interested  in  the  outcome  of  the  case.  They  both  reside  with  the 
plaintiff  in  the  house  which  it  is  claimed  the  testator,  Albert  A.  Bel- 
lany,  agreed  to  will  to  the  plaintiflf.  The  plahitiflf's  mother  is  about 
90  years  old  and  almost  helpless  through  old  age,  and  is  totally  de- 
pendent upon  the  plaintiflf  for  her  means  of  livelihood.  Her  testimony 
as  to  some  matters  about  which  there  is  no  dispute,  as  the  date  of 
her  daughter  Mrs.  Albert  A.  Bellany's  -death,  and  the  length  of  time 
that  the  witness  had  resided  with  Bellany  before  his  wife's  death,  is 
at  variance  with  the  facts,  and  her  testimony  throughout  is  unsatis- 
factory. The  plaintiflf's  daughter  is  also  to  a  great  extent  dependent 
upon  the  plaintiff. 

[2]  Their  interest  in  the  outcome  of  this  action  must  be  considered 
when  weighing  their  testimony.  Scheu  v.  Blum,  136  App.  Div,  592, 
121  N.  Y.  Supp.  122. 

As  further  proof  the  plaintiflf  oflfered  the  testimony  of  a  cousin  as 
to  an  alleged  statement  to  him  by  Bellany,  setting  forth  the  full  con- 
tract asserted  by  the  plaintiflf,  and  the  testimony  of  two  disinterested 
witnesses,  fellow  employes  of  the  decedent,  as  to  some  undisputed 
facts.  One  of  them,  Poulton,  also  testifiied  that  the  decedent  had  told 
him  that  the  decedent  had  made  an  arrangement  with  the  plaintiflf  and 
her  mother  for  them  to  continue  to  live  with  the  decedent  and  to  keep 
house  for  him,  and  Poulton  testifies  that  the  decedent  told  him  noth- 
ing further  of  the  terms  of  such  agreement.  The  testimony  of  the 
cousin,  like  that  of  the  mother  and  the  daughter,  does  not  measure 
up  to  the  high  standard  required  by  the  rule  aforesaid.  All  the  tes- 
timony, taken  together,  does  not  justify  a  finding  that  the  decedent 
made  the  contract  alleged  by  the  plaintiflf.  The  complaint  should 
therefore  be  dismissed. 

[3]  In  their  answer  the  defendants  set  forth  matter  which  they  call 
a  defense,  but  which  in  fact  is  a  counterclaim,  by  which  they  seek  tp 
recover  judgment  for  the  possession  of  the  house  and  lot,  formerly 
owned  by  the  decedent,  Bellany,  and  now  occupied  by  the  plaintiff, 
and  the  delivery  of  the  furniture  in  the  house,  and  damages  for  the 
detention  of  both.  No  evidence  was  introduced  to  prove  5ie  amount 
of  these  damages.  The  plaintiflf  made  ng  objection  to  the  blending  in 
one  counterclaim  of  a  cause  of  action  for  ejectment  and  one  of  re- 
plevin. 

Judgment  should  therefore  be  given  the  defendants,  dismissing  the 
complaint,  and  for  the  possession  of  the  real  property  by  the  de- 
fendants, and  the  delivery  of  the  personal  property  to  them,  with  the 
costs  and  disbursements  of  this  action. 
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<157  App.  DlT.  171.) 

PEOPIiB  T,  BBOOKLTN  BANK  IN  CITY  OF  NEW  YORK  et  aL     SAME 

T.  BROOKLYN  BANK  IN  CITY  OF  NEW  YORK. 

BIGGINS  V.  HASBROUCK  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department    May  22,  1913.) 

Appeal  an»  Ebbob  (§  1221*) — Allowances— Modification— Gbottnds. 

A  receiver  of  a  bank  appealed  from  an  order  allowing  receivers  |19,000 
eacli  on  the  ground  that  the  allowances  were  excessive.  The  court  on 
appeal  reduced  the  allowances  to  $12,000  each,  and  directed  a  return  by 
the  receivers  of  the  balance.  Pending  the  appeal,  the  receiver  voluntarily 
returned  $4,000  to  the  bank  and  procured  a  release  from  all  claims  against 
him.  He  had  expended  out  of  his  own  money  over  $3,000  In  procuring  a 
Judgment  setting  aside  a  contract  made  by  the  coreceiver.  Held,  that  the 
receiver  was  entitled  to  credit  for  the  expenses  Incurred,  and  the  Judg- 
ment directing  the  return  of  the  excessive  allowance  must  be  modifled,  so 
as  to  relieve  him  from  further  obligation  to  refund. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {  4722; 
Dec.  Dig.  i  1221.»] 

Kellogg,  X,  dissenting. 

On  reargument  of  application  previously  made  by  Charles  M.  Hig- 
gins,  receiver  of  the  Broc^lyn  Bank,  for  a  modification  of  a  decree 
previously  entered.     Decree  modified. 

For  former  decision,  without  opinion,  see  153  App.  Div.  933,  138 
N.  Y.  Supp.  1134. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Charles  M.  Stafford,  of  Brooklyn,  for  appellant. 

Philbin,  Beekman,  Menken  &  Griscom,  of  New  York  City  (S.  Stan- 
wood  Menken  and  Stephen  P.  Anderton,  both  of  New  York  City,  of 
counsel),  for  respondent  Brooklyn  Bank. 

WOODWARD,  J,  Charles  M.  Higgins  and  Bruyn  Hasbrouck  were 
duly  appointed  as  receivers  of  the  Brooklyn  Bank  in  the  City  of  New 
York.  The  Brooklyn  Bank  was  released  from  said  receivership,  and 
by  the  order  of  release  allowances  of  $19,000  were  made  to  each  of 
the  above-named  receivers.  Mr.  Higgins  thought  these  allowances  ex- 
cessive, and  an  appeal  was  taken  to  this  court,  where  the  same  were 
reduced  to  $12,000  each,  and  the  receivers  were  directed  to  return  any 
part  of  the  allowances  in  excess  of  this  sum  for  the  benefit  of  the 
Brooklyn  Bank.  Before  this  court  had  made  its  order  reducing  the 
allowances,  the  same  had  been  paid ;  but  Mr.  Higgins  had  voluntarily 
relinquished  the  sum  of  $4,000  to  the  Brooklyn  Bank,  and  had  taken 
a  release  from  that  institution  from  all  claims  against  him  growing  out 
of  the  receipt  of  the  $19,000  allowed  by  the  Special  Term.  This  re- 
lease is  under  seal,  is  very  inclusive  in  its  scope,  and  was  evidently  in- 
tended by  the  Brooklyn  Bank  to  close  the  affairs  of  the  receivership 
in  so  far  as  Mr.  Higgins  was  concerned.  It  appears  from  matters 
now  before  this  court  that  Mr.  Higgins  had  expended  out  of  his  own 
moneys  something  over  $3,000  in  a  successful  effort  to  set  aside  a  con- 
tract which  had  been  made  by  his  coreceiver,  and  which  was  deemed 

*For  oUiw  casM  aM  isma  toplo  *  i  mniBaB  In  Dee.  A  Am.  Digs.  1M7  to  date,  A  Rep'r  Indazee 
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prejudicial  to  the  best  interests  of  the  receivership,  and  that,  in  making 
the  settlement  with  the  Brooklyn  Bank,  and  paying  over  the  $4,000, 
it  was  agreed  between  Mr.  Higgins  and  the  officers  of  the  bank  that 
Mr.  Higgins  should  be  allowed  $3,000  on  account  of  these  expendi- 
tures, and  that  the  release  in  question  was  designed  to  complete  the 
transaction,  and  was  regarded,  with  the  $4,000  which  was  voluntarily 
returned,  as  the  equivalent  of  the  $7,000  excessive  allowances  made 
by  the  Special  Term. 

Mr.  Hasbrouck  appealed  from  the  order  of  the  Appellate  Division 
reducing  the  allowances  of  the  receivers,  but  this  appeal  was  dis- 
missed on  the  motion  of  Mr.  Higgins,  and  thereafter  the  judgment  of 
the  Court  of  Appeals  was  made  the  judgment  of  the  Supreme  Court, 
and  a  new  judgment  was  entered,  by  the  terms  of  which  Mr.  Higgins 
was  directed  to  return  $3,000,  in  addition  to  the  $4,000  which  he 
had  already  surrendered;  the  judgment  requiring  Mr.  Hasbrouck  to 
return  $7,000.  Mr.  Higgins  subsequently  moved  at  Special  Term  to 
modify  the  judgment  determining  the  allowances,  so  as  to  give  effect 
to  the  release  from  the  Brooklyn  Bank.  This  motion  was  denied,  and 
an  appeal  was  brought  to  this  court,  where  it  was  held  that  under  the 
circumstances  the  Special  Term  was  justified  in  refusing  the  relief. 
Since  that  time,  however,  the  true  facts  in  the  case  have  been  brought 
to  the  attention  of  this  court,  and  it  does  not  seem  to  us  fair  or  equita- 
ble that  Mr.  Higgins,  who  has  done  So  much  to  preserve  the  assets  of 
the  Brooklyn  Ba^,  and  who  has  acted  in  good  faith  throughout  the 
entire  receivership,  should  be  punished  for  his  inadvertence  in  refer- 
ence to  his  own  affairs.  He  has,  at  no  time,  lost  sight  of  the  interests 
of  the  Brooklyn  Bank ;  he  has  protected  it  against  excessive  allowances 
both  to  himself  and  his  coreceiver,  as  well  as  to  the  counsel  involved 
in  the  receivership;  and,  having  relied  upon  his  release  and  in  this 
manner  neglected  to  protect  himself  against  the  judgment,  the  Brook- 
lyn Bank  ought  not  to  be  permitted  to  take  advantage  of  Mr.  Higgins 
and  compel  him  to  stand  the  expenses  growing  out  of  his  efforts  to 
protect  the  bank.  It  does  not  seem  necessary  to  require  Mr.  Higgins 
to  go  into  a  court  of  equity  to  prevent  the  working  of  this  wrong. 
There  is  no  question  about  the  facts,  and  the  simple  modification  of 
the  judgment  now  under  consideration  will  do  substantial  justice,  and 
it  ought  to  be  resorted  to  at  this  time. 

The  decree  appealed  from  should  be  so  modkied  as  to  relieve  Mr. 
Higgins  of  the  repayment  of  the  $3,000  which  he  has  expended,  and 
for  which  the  Brooklyn  Bank  has  conceded  its  liability,  without  costs 
of  this  motion. 

SMITH,  P.  J.  (concurring).  After  the  defendant  insisted  upon  the 
return  by  petition  of  the  $3,000  specified  in  the  judgment  of  the  Ap- 
pellate Division,  a  motion  was  made  to  this  court  for  a  reargument 
and  modification  of  our  decision  wherein  the  $3,000  judgment  was 
directed.  Some  of  the  members  of  the  court  were  of  opinion  that  the 
relief  should  be  sought  at  Special  Term;  others  were  against  the 
granting  of  the  motion  upon  the  merits.  The  majority  of  the  court, 
Uierefore,  were  of  opinion  that  the  motion  should  be  denied.    There- 
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after  the  motion  was  made  at  Special  Term,  and  upon  the  hearing  at 
Special  Term  the  defendant  insisted  and  procured  a  holding  by  the 
Special  Term  adjudging  that  the  matter  had  been  determined  by  the 
Appellate  Division  in  its  denial  of  the  petitioner's  motion,  and  that 
the  Special  Term  could  do  nothing  but  affirm  that  action.  Upon  the 
appeal  from  that  order  to  the  Appellate  Division,  the  majority  of  the 
court  were  of  opinion  that  the  Special  Term  rightly  followed  the  de- 
termination of  the  Appellate  Division  and  was  bound  thereby,  and 
therefore  that  order  was  affirmed,  with  leave  to  renew  the  motion  for 
reargument  and  modification  in  this  court.  As  the  defendant  has  pro- 
cured from  the  Special  Term  a  holding  to  the  effect  that  the  Special 
Term  was  bound  by  the  former  decision  of  this  court,  it  is  not  now 
in  position  to  claim  that  the  petitioner's  relief  should  have  been  had  at 
Special  Term  rather  than  in  this  court. 

This  brings  us  to  the  merits  of  the  application.  In  our  or^nal 
judgment  in  the  case  we  determined  that  the  allowance  to  the  receivers 
of  $19,000  for  their  work  was  excessive,  and  that  the  allowance  should 
have  been  $12,000  for  their  services  in  performing  the  duties  of  the 
office.  The  receiver  Higgins,  at  a  personal  expense  of  about  $3,000, 
had  secured  the  annullment  of  the  Dolson  contract,  which  was  an  il- 
legal contract  and  prejudicial  to  the  interests  of  the  trust.  If  those 
matters  had  been  before  the  Appellate  Division,  he  fairly  should  have 
been  allowed  for  his  expenses  in  securing  that  valuable  right  to  the 
trust  estate.  This  fact  would  seem  to  be  alone  sufficient  to  authorize 
this  court  to  modify  this  decree  and  grant  to  the  receiver  Higgins,  not 
oaly  the  $12,000  allowance,  but  an  allowance  of  $3,000  to  cover  the 
expenses  of  the  annullment  of  the  Dolson  contract.  Of  the  $19,000 
received  by  him  he  had  already  surrendered  $4,000,  so  that  he  had 
in  fact  received  $15,000,  the  amount  which  equitably  should  be  al- 
lowed for  his  services  and  for  this  expense  item  of  $3,000.  But,  in 
addition  to  this,  it  appears  that  of  the  moneys  received  Mr.  Higgins 
has  passed  $5,000  over  to  pay  the  expenses  of  the  depositors'  com- 
mittee, which  was  a  moral  obligation  of  the  bank,  and  the  balance  of 
the  expenses  were  afterwards  paid  by  the  bank  itself.  He  had  ex- 
pended, besides  the  $3,000  for  services  in  procuring  the  annulment  of 
the  Dolson  contract,  $3,000  additional -for  other  services  of  counsel  in 
other  matters  relating  to  the  estate.  He  had  been  advised  tliat  the 
legal  fees  of  the  receiver  would  amount  to  $15,000,  instead  of  $19,000, 
and  upon  the  assumption  that  the  fees  would  be  reduced  simply  to  the 
legal  maximum,  after  giving  the  $5,000  to  the  depositors'  committee 
and  retaining  $6,000  to  reimburse  himself  for  expenses  paid,  he  set 
apart  $4,000  as  a  reserve  fund  to  meet  subsequent  expenses,  and  from 
the  balance  left  he  promised  to  give  part  to  the  bank  and  part  to 
some  charitable  purpose.  There  was  at  no  time  any  binding  promise 
upn  his  part  to  act  without  compensation.  His  position  at  first  was 
that  he  would  act  for  such  compensation  as  should  be  approved  by  the 
depositors'  committee  and  by  the  court.  After  the  excessive  allow- 
ances made  by  the  Special  Term,  he  did  state  to  the  depositors'  com- 
mittee that  he  would  act  without  compensation  for  his  personal  serv- 
ices.   But  that  promise  was  not  binding  upon  him.    There  was  no 
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consideration  therefor,  and  if  he  should  choose  to  change  his  mind 
and  demand  a  compensation,  which  the  law  allows  and  to  which  he 
is  equitably  entitled,  the  court  would  grant  it.  But  this  promise  has 
been  in  fact  fulfilled.  He  has  paid  $5,000  to  the  depositors'  commit- 
tee. He  has  paid  $6,000  in  expenses  both  in  the  Dolson  contract  and 
oiher  matters.  The  $4,000  which  he  placed  in  the  reserve  fund  has 
been  exhausted  by  subsequent  expenses  in  the  matter  of  the  trust.  It 
is  true  that  this  does  not  appear  under  Mr.  Higgins'  oath,  but  it  ap- 
pears in  the  communication  to  Mr.  Brayton  Ives  of  December  1,  1911. 
It  is  nowhere  contradicted.  This  makes  $15,000  expended  by  him  for 
the  benefit  of  this  trust,  for  which  he  has  been  allowed  only  $12,000 
by  this  judgment.  So  that,  if  this  judgment  be  modified  as  requested 
by  him,  he  would  simply  be  allowed  his  expenses,  without  retaining 
one  cent  for  his  services. 

This  result  is  reached,  irrespective  of  this  release  executed  by  the 
bank  to  him,  which  is  claimed  to  constitute  a  release  of  this  indebted- 
ness. I  concur  with  Mr.  Justice  WOODWARD  that  the  release  is 
broad  enough  to  cover  this  claim ;  but  it  seems  to  me  of  small  moment 
what  may  be  the  technical  construction  of  this  release.  He  swears 
that  the  matter  was  all  agreed  to  between  him  and  the  officers  of  the 
bank,  that  he  should  receive  $15,000  allowance  and  should  expend  it 
in  the  way  indicated,  and  that  that  was  what  was  meant  to  be  provided 
for  in  the  release.  I  have  looked  in  vain  through  the  papers  for  any 
denial  of  this  understanding  between  him  and  the  officers  of  the  bank, 
and  with  this  distinct  agreement  made  every  equity  is  in  favor  of  the 
modification  of  the  decree  to  provide  for  these  expenses.  Criticism  is 
made  that  this  was  kept  secret  from  his  coreceiver  and  from  the  court, 
although  this  release  existed  and  this  agreement  was  made  before  the 
argument  before  this  court.  There  certainly  could  be  no  obligation 
to  disclose  the  matter  to  this  coreceiver,  to  whom  he  was  acting  in 
open  hostility,  and  especially  as  he  was  seeking  no  advantage  over  the 
receiver,  but  was  consenting  to  take  practically  nothing  for  his  serv- 
ices. There  was  not  the  slightest  reason  at  that  time  for  his  dis- 
closing the  matter  to  the  court.  The  only  object  which  he  could  have 
had  in  disclosing  the  matter  was  to  have  had  the  court  allow  him 
$3,000  for  expenses  over  and  above  the  amount  for  services,  and  for 
this  he  had  the  clear  right  to  rely  upon  the  explicit  agreement  which 
he  had  made  with  the  officers  of  the  bank,  and  upon  their  failure  to 
carry  out  that  agreement  he  is  justified  in  coming  to  the  court  and 
asking  relief. 

I  concur,  therefore,  in  recommending  the  modification  of  the  decree 
as  asked  for. 

JOHN  M.  KELLOGG,  J.  (dissenting).  A  careful  consideration  ot 
the  facts  makes  it  clear  that,  when  the  petitioner  pays  the  $3,000  re- 
quired by  the  order  appealed  from,  he  and  the  bank  will  occupy  respec- 
tively the  position  which  their  mutual  understanding  contemplated.  In 
his  petition  he  states  that,  after  taking  the  $19,000  allowed  him  by  or- 
der of  the  court,  he  agreed  with  the  bank  that  he  was  to  assume  the 
$3,218.18  expenses  of  the  litigation  with  reference  to  the  Dolson  con- 
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tract,  and  to  refund  to  the  bank  $4,000,  and  that  the  balance,  $11,781.- 
82,  was  to  constitute  his  legal  fees.  The  letters  and  his  report,  which 
are  the  only  real  evidence  of  the  contract  submitted  to  us,  show  other- 
wise. 

Petitioner  was  the  largest  "personal  creditor"  and  a  member  of  the 
depositors'  committee,  and  by  its  action  he  became  a  receiver.  After 
the  allowances  were  made  and  the  property  returned  to  the  bank,  he 
made  a  report  to  his  committee,  giving  an. account  of  his  stewardship, 
in  which,  among  other  things,  he  states  that  the  fees  awarded  are  ex- 
cessive ;  that  the  maximum  legal  fees  are  $15,250.48 ;  that  he  will  not 
accept  any  fees  not  strictly  within  the  limit  allowed  by  law,  even 
though  the  court  should  approve  of  them,  and  that  he  proposes  to  ex- 
pose and  condemn  the  acceptance  of  any  immoderate  or  illegal  fees 
by  any  party  to  the  receivership;  that  he  should  return  to  the  bank 
$4,000  and  treat  $15,000  as  his  legal  fees.  He  explains  the  litigation 
<i>n  the  Dolson  contract,  and  that  he  was  paid  personally  in  expenses 
about  $3,000  in  that  litigation,  and  says : 

"I  might,  perhaps,  have  Included  that  in  my  expenses  as  receiver  and 
secnred  payment  thereof  from  the  funds  of  this  trust;  but  I  have  believed 
that  in  proper  Justice  they  should  be  paid  by  the  persons  who  improperly 
and  Illegally  caused  these  expenses,  and  not  from  the  funds  of  the  depositors 
or  the  bank,  which  I  protected  by  the  defeat  of  this  contract" 

He  then  explains  that  he  brought  an  action  against  his  coreceiver  to 
recover  these  expenses,  and  that,  at  the  suggestion  of  the  court,  he  had 
assigned  the  cause  of  action  to  the  bank,  but  if  the  bank  collected  the 
amount  he  was  to  receive  it.  He  says  he  had  pledged  himself  to  retain 
not  one  cent  of  the  fees  to  himself,  but  that  after  paying  his  actual  ex- 
penses he  "would  return  the  balance  to  the  committee  to  be  used  in 
defraying  its  expenses  and  the  fees  of  your  counsel,  etc.  *  *  *  i 
would  not  now  for  any  consideration  accept  for  myself  one  cent  of 
any  fees  that  might  be  legally  or  officially  awarded  to  me  in  this  re- 
ceivership" ;  that  from  his  legal  fees  he  will  retain  $6,000  to  cover  his 
personal  expenses,  of  which  $3,000  are  the  expenses  of  the  Dolson 
appeal,  $2,000  paid  for  press  expenses,  and  $1,000  for  miscellaneous 
items;  that  he  has  paid  to  the  depositors'  committee  $5,000;  that  the 
remaining  $4,000  he  will  retain  for  a  few  months  as  a  reserve  fund,  to 
be  used  in  case  of  necessity  for  any  expenses  which  he  or  the  com- 
mittee may  have  to  meet;  that  if  said  reserve  fund  is  not  necessarily 
used  he  will  return  a  part  to  the  bank,  the  other  part  to  be  donated  to 
some  Brooklyn  institution  as  a  memento  of  the  work,  and  that  the 
bank  has  agreed  to  pay  all  the  expenses  of  the  committee  not  covered 
by  the  payments  from  his  fees. 

He  gave  himself  credit  for  doing  a  great  work,  entirely  without 
compensation,  and  of  carrying  on  the  Dolson  litigation  at  his  own 
cost,  without  any  expense  to  the  bank  or  the  committee.  He  mailed  to 
the  bank  a  copy  of  this  report,  referring  to  its  contents  as  showing  that 
he  is  to  accept  no  excessive  fees,  and  is  to  dispose  of  his  legal  fees  in 
the  manner,  indicated  in  the  report.  He  suggests  that  an  action  might 
be  brought  by  the  stockholders  to  recover  the  illegal  fees  paid  to  the 
receivers  and  counsel,  and  that  there  may  be  some  possible  liability 
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against  himself  and  his  coreceiver  for  signing  checks  for  fees  which 
may  be  held  by  a  higher  court  to  be  illegal,  and  before  turning  over 
to  the  bank  "the  excessive  or  illegal  part  of  my  [his]  fees"  he  asked  it 
to  relieve  him  by  suitable  agreement  from  such  possible  liability,  and 
he  reiterates  the  statement  that  he  agrees  out  of  his  legal  fees  to  pay 
all  costs  of  the  appeal  in  the  Dolson  matter,  and  closes : 

"You  win  therefore  note  that  by  this  disposition  of  the  allowance  made 
to  me  by  the  court  that  I  practically  turn  over  all  of  said  allowance  to  the 
depositors  and  the  bank,  for  the  motlyes,  purposes,  and  reasons  somciently 
stated  In  my  report  and  needing  no  repetition  here." 

The  bank  replied  to  this  letter,  thanking  him  for  his  services  and 
the  position  he  had  taken,  and  then  states  that  he  had  given  the  offi- 
cers of  the  bank  to  understand  that  he  would  engage  to  pay  the  bank 
$3,000  from  the  $4,000  held  as  a  reserve  fund,  the  balance,  less  what- 
ever incidental  expenses  he  might  be  called  upon  to  pay,  to  be  applied 
to  some  charitable  purpose  in  Brooklyn,  and  calls  his  attention  to  the 
fact  that  he  failed  to  c6niirm  that  agreement  in  his  letter. 

This  letter  is  attached  to  his  petition.  He  does  not  deny  that  the 
bank  was  ultimately  to  receive  $3,000  of  the  reserve  fund.  We  should 
therefore  treat  it  as  a  part  of  the  understanding.  It  is  not  unreason- 
able that  he  offered  to  pay,  and  that  the  bank  expected  to  receive  it 
Whatever  he  paid  to  the  depositors'  committee  as  a  part  of  its  ex- 
penses was  virtually  a  payment  for  the  benefit  of  the  bank,  which  was 
to  pay  all  of  the  committee's  expenses  not  met  by  the  receiver's  fees. 
Any  part  of  his  fees  which  he  agreed  to  pay  to  the  depositors'  commit- 
tee was  properly  payable  to  the  bank,  after  the  bank  had  paid  all  the 
expenses  of  the  committee.  The  committee's  expenses  were  evident- 
ly $21,700,  of  which  the  bank  paid  $16,700,  and  the  petitioner  from 
his  fees  $5,000.  These  expenses  were  not  legal  charges  against  the 
trust  or  the  bank,  and  the  bank  should  not  have  paid  them ;  but  it  was 
anxious  to  resume  business.  While  the  petitioner  had  agreed  with 
the  bank  and  the  committee  to  retain  none  of  the  fees  himself,  except 
to  reimburse  him  for  the  $6,000  expenses  and  the  $1,000  for  other  ex- 
penses or  a  charity,  the  balance  to  be  turned  over  to  meet  the  ex- 
penses of  the  committee  and  to  the  bank,  his  services  actually  cost  the 
bank  $28,700,  which  it  in  fact  paid  in  lieu  of  his  legal  fees  of  $12,000 
allowed  by  the  court.  If  he  is  permitted  to  retain  the  $3,000  in  ques- 
tion, it  will  increase  the  expense  to  the  bank  on  his  account  to  $31,700, 
or  $19,700  in  excess  of  the  fees  of  one  receiver. 

We  determined  in  People  v.  Brooklyn  Bank,  140  App.  Div.  750,  126 
N.  Y.  Supp.  155,  that  the  consent  of  the  bank  to  the  allowances  and 
terms  of  the  order  by  which  it  resumed  business  was  given  under 
moral,  if  not  legal  duress.  It  is  apparent  that  there  was  a  verbal 
agreement  covering  all  questions  between  the  petitioner  and  the  bank, 
which  is  evidenced,  in  part,  at  least,  by  the  report  and  letters.  Peti- 
tioner did  not  suggest  that  a  release  be  given  which  would  permit  him 
to  retain  excessive  fees;  he  only  asked  to  be  protected  from  pay- 
ments made.  It  is  evident  that  he  and  the  bank  understood  that,  he 
having  returned  the  $4,000  to  reduce  his  fees  to  "legal  fees,"  as  he 
said,  it  was  proper  that  he  should  be  released  from  liability  on  ac- 
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count  of  what  he  had  paid  to  otl^ers.  In  fact,  under  the  agreement  the 
petitioner  was  not  to  retain  any  fees,  l^al  or  illegal.  The  fixing  of 
his  fees  was  merely  nominal,  as  they,  less  the  expenses  mentioned  and 
the  $1,000,  were  to  be  returned  to  the  bank.  Neither  party,  therefore, 
could  have  contemplated  that  this  release  related  to  money  retained  as 
fees,  which  both  understood  were  legal  and  were  designed  ultimately 
for  the  bank,  or  to  reduce  its  payments  to  the  depositors'  committee. 

The  release  which  the  petitioner  relies  upon  as  a  protection  for  re- 
taining the  excessive  fees  is  not  ambiguous.  It  recites  the  order  of 
the  court,  and  that  whereas  the  receivers  had  made  payments  of  the 
allowances,  and  whereas  the  order  provided  that  on  filing  certain  re-  ■ 
ceipts  and  affidavits  the  petitioner  should  be  forever  discharged  from 
any  and  all  liability,  and  whereas  and  in  the  meantime,  and  until  the 
filing  of  such  receipts  and  affidavits  and  his  discharge  as  such  re- 
ceiver thereupon,  he  desires  to  be  released  from  any  claim  or  action 
which  the  bank  may  have  against  him  by  reason  of  having  made  pay- 
ments provided  by  said  order  to  the  receivers  and  their  counsel  and 
others.  According  to  its  terms  the  release  was  intended  only  to  take 
the  place  of  the  order  of  the  court  before  the  receipts  and  affidavits 
were  filed. 

Some  months  after  the  execution  of  the  release  the  petitioner  for  his 
own  purposes  took  proceedings  to  review  the  allowances  to  his  coun- 
sel, the  coreceiver,  and  to  himself,  and  succeeded  in  getting  the  order 
from  which  he  now  asks  relief.  He  did  not  suggest  to  the  court  that 
he  had  made  a  private  settlement  with  the  bank  as  to  his  fees,  and  that 
•  so  far  as  he  was  asking  to  have  his  fees  reviewed  the  proceeding  was  a 
farce.    The  court  on  his  motion  determined  that  he  must  return  $3,000. 

The  bank  took  no  part  in  obtaining  the  order  in  question.  It  evi- 
dently had  had  all  the  publicity  it  desired,  and  was  only  anxious  to  get 
out  of  court  and  to  carry  on  its  banking  business,  with  the  hope  that 
the  public  would  forget  its  failures  and  all  the  facts  connected  there- 
with. It  stands  here  asking  that  the  proceeding  instituted  by  the  pe- 
titioner be  treated  as  taken  in  good  faith  and  not  for  ulterior  purposes. 
We  must  take  the  petitioner  seriously,  and  not  assume  that  in  asking 
the  judgment  of  the  court  whether  the  amount  awarded  him  was  ex- 
cessive he  was  using  the  court  for  his  own  purposes  without  intending 
to  be  bound  personally  by  its  determination.  He  was  the  only  party 
before  the  court  questioning  the  fees  of  his  coreceiver.  If  it  had  ap- 
peared that  he  had  made  a  settlement  for  himself  for  $15,000,  the 
court  would  have  annulled  the  settlement,  or  have  given  his  coreceiver 
the  benefit  of  the  same  terms.  This  latter  alternative  would  not  have 
been  agreeable  to  petitioner.  There  was  no  settlement. or  adjustment 
of  fees  between  him  and  the  bank.  He  stated  what  the  legal  fees 
were,  and  voluntarily  accepted  less,  returning  the  balance.  The  bank 
accepted  his  statement  and  the  money.  There  was  no  settlement  of  a 
disputed  claim.  After  having  procured  an  order  that  he  is  retaining 
illegal  fees,  he  caimot  now  relieve  himself  by  using  a  release  which  he 
'  concealed  from  his  coreceiver  and  the  court.  It  is  against  public  policy 
to  allow  a  receiver  to  bargain  with  a  party  interested  in  the  trust  for 
the  payment  of  fees  not  permitted  by  law,  and  if  the  release  were  ca- 
142  N.X.S.— 6 


Digitized  by 


Google 


82  142  NBW  TORE  SUPPLEMENT  (Sup.  Ct. 

pable  of  the  construction  urged,  it  would  be  void  as  against  public  poli- 
cy and  without  consideration.  If  &  receiver  has  taken  $7,000  more 
than  his  legal  fees,  he  cannot  voluntarily  return  $4,000  and  thus  re- 
lieve himself  of  the  obligation  to  return  the  other  $3,000. 

Clearly  the  release  was  not  executed  for  the  purpose  now  claimed 
for  it;  it  was  executed  solely  to  protect  him  from  the  pa)anents 
which  he  had  made  to  others.  In  contemplation  of  law,  when  he 
drew  the  funds  from  the  bank,  it  was  not  a  pa3rment  to  himself.  He 
is.  accountable  for  all  the  funds,  and  may  account  for  a  part  of  them 
by  retaining  his  legal  fees.  The  taking  of  money  beyond  his  legal 
fees  is  not  a  payment  which  will  be  protected  by  the  terms  of  the  re- 
lease. The  bank  took  no  proceedings  to  review  the  order ;  they  were 
taken  by  him.  He  cannot  obtain  a  modification  of  the  order,  bring  an 
injury  upon  himself,  and  then  ask  to  be  relieved  from  that  injury  by 
a  release  which  protects  him  from  a  proceeding  taken  by  the  bank. 
The  bond  does  not  purport  to  relieve  him  from  the  result  of  his  own 
action. 

It  does  not  appear  that  he  paid  any  expenses  exceeding  $1,000 
which  would  properly  be  a  charge  upon  the  reserve  fund.  He  could 
not,  against  the  wishes  of  the  bank,  institute  affirmative  proceedings  to 
review  this  order,  which  the  bank  had  assented  to,  and  charge  the  ex- 
pense thereof  upon  the  bank.  His  active  duties  were  ended.  All  that 
remained  for  him  to  do  was  to  file  the  release  and  affidavit.  No  other 
action  was  contemplated  by  the  order  of  the  court  or  the  agreement 
with  the  bank.  The  bank  had  a  fixed  interest  in  the  reserve  fund,  and 
may  well  insist  that  the  part  of  it  in  which  it  is  interested  should  be 
applied  only  after  the  $1,000  was  expended  in  paying  expenses  in- 
curred, but  which  had  not  been  called  to  the  attention  of  the  receiver 
or  the  committee,  or  expenses  coming  upon  them  in  "case  of  neces- 
sity," and  the  reasonable  expenses  in  filing  the  receipts  and  the  affi- 
davit contemplated  by  the  order.  The  bank  and  its  stockholders  were 
able  to  protect  themselves,  and  the  petitioner  had  no  right  to  institute 
new  proceedings  at  its  expense.  No  case  of  necessity  for  other  ex- 
penses is  shown.  There  is,  therefore,  no  reason  or  justice  in  the  ap- 
plication. 

The  $3,000,  upon  any  theory,  is  the  property  of  the  bank.  If  it 
represents  excessive  fees,  the  petitioner  in  law,  and  according  to  his 
contract  and  professions,  cannot  retain  it.  It  cannot  represent  the  ex- 
penses of  the  Dolson  litigation,  because  the  petitioner  has  already  re- 
tained that  sum  as  a  part  of  the  $6,000  for  his  personal  expenses.  If 
it  represent  either  legal  or  excessive  fees,  then  under  the  agreement  be- 
tween the  parties  it  is  a  part  of  a  fund  which  was  primarily  to  be 
used  to  pay  the  committee's  expenses ;  and,  the  bank  having  paid  the 
committee,  under  the  mutual  understanding  it  belongs  to  the  bank. 
The  Dolson  expenses  were  from  the  beginning  treated  by  the  peti- 
tioner as  his  personal  matter.  He  agreed  with  the  stockholders  and 
the  bank  to  pay  them,  and  they  are  not  properly  chargeable  against  the, 
trust ;  for  under  section  242  of  the  General  Corporation  Law  (Consol. 
Laws  1909,  c.  23)  attorney's  fees  cannot  be  paid  by  a  receiver  until 
reported  to  and  approved  of  by  the  Special  Term.    By  not  having 
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taken  that  course  the  petitioner  makes  it  plain  that  they  were  not  to 
be  paid  by  the  estate,  but  by  himself.  That  has  been  his  position  from 
the  beginning,  and  it  is  now  too  late  to  change  it.  If  he  pays  the  $3,- 
000,  there  is  still  in  his  hands  the  $1,000  to  meet  the  other  necessary 
expenses  and  for  the  Brooklyn  charity. 
The  petition  should  be  dismissed,  with  costs. 


(81  Misc.  Bep.  19.) 

In  re  BOARD  OF  WATER  SUPPLY, 

(Sapieme  Ck>urt,  Special  Term,  Ulster  County.    May  23,  1013.) 

1.  Ekirsnt  Douain   (§   266*) — Compensation — Aixowanck   of   Attobnkt'b 

Fees. 

In  condemnation  proceedings,  the  claimants  are  not  entitled  to  com- 
pensation for  counsel. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  f{  690- 
603;   Dec.  Dig.  |  265.*] 

2.  Eminent  Domain  (|  237*) — Compensation — Awards — Contibkation. 

Awards  of  commissioners  in  condemnation  proceedings  should  not  be 
disturbed  on  motion  to  confirm  on  account  of  Inadequate  or  excessive 
damages,  unless  It  appears  that  the  commissioners  proceeded  on  an  er- 
roneous theory,  or  were  Influenced  by  prejudice  or  passion,  or  disregarded 
the  evidence. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  K  604- 
613 ;   Dec.  Dig.  §  237.*] 

3.  Eminent  Domain  (8  126*) — Compensation— ^Damaoes. 

Where  a  condemnation  injures  an  established  business,  damages  to  the 
business  or  good  will,  which  is  an  attribute  of  such  business,  are  as- 
sessed according  to  the  market  value  of  the  business,  if  any,  and  other- 
wise, upon  profits;  consequently,  in  assessing  the  damages  to  an  estab- 
lished boarding  house  business,  where  there  was  no  market  value,  the 
profits  must  be  calculated  after  deducting  the  value  of  the  capital  em- 
ployed and  the  personal  services  of  the  proprietor  and  his  family  during 
the  boarding  season. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  H  345- 
347;  Dec.  Dig.  f  126.*] 

4.  Eminent  Domain  (|  126*) — Compensation — Assessment  of  Damages. 

In  assessing  damages,  in  eminent  domain  proceedings,  to  a  boarding 
house  business  carried  on  at  a  farm,  the  value  of  the  farm  property 
must  be  separated  from  the  value  of  the  boarding  house  property. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  f|  34&- 
847;   Dec.  Dig.  |  126.*] 

5.  Eminent  Domain  (S  126*) — ^Boasdino  House— Oood  Wnx. 

Ordinarily,  the  good  will  of  a  boarding  house,  like  that  of  an  inn,  de- 
pends upon  its  location,  and  not  upon  the  special  qualifications  of  the 
proprietor,  and  therefore  in  considering  damages  to  such  business  Its 
movabllity  should  be  considered. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Domain,  Cent  Dig.  U  345- 
847;  Dec.  Dig.  |  126.*] 

&  Eminent  Domain  ({  126*) — Compensation — Measure  of  Damaoes. 

In  assessing  the  damages  to  the  business  of  a  physician  caused  by  the 
condemnation  of  a  large  tract  of  land,  the  value  of  an  office  and  barn 
occupied  by  him  rent  free  should  be  considered  in  determining  his  profits. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  H  346- 
347;   Dec.  Dig.  i  126.*] 

*For  otber  cases  see  Mme  topic  A  {  houbbb  in  Dec.  *  Am.  Diss.  UOT  to  date,  &  Rep'r  Indexes 
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7.  EiiamsNT  Doicaih  ({  126*) — Coupensation — Damaoeb  to  Bubinebb  of  Pht- 

(nciAN. 

Where  the  condemnation  of  a  large  tract  ot  land  Injnred  the  business 
of  a  physician,  and  necessitated  his  removal,  the  damages  should  be  as- 
sessed upon  the  actual  decrease  in  the  value  of  his  business,  with  I'e- 
gard  to  any  circumstances  which  would  tend  to  mitigate  or  lessen  them, 
in  wliich  the  Jury  must  consider  Ms  injury  caused  by  his  necessary  re- 
movaL 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  {f  345- 
847;   Dec.  Dig.  |  126.*] 

8.  EiaNBNT  DouAiN  (f  126*) — Gohtensation — Measttbe  or  Dauaoes. 

Where  a  condemnation  proceeding  destroyed  a  mercantile  business, 
the  value  of  the  rent  of  the  store  and  barn  necessary  to  the  business 
must  t>e  considered  in  computing  the  value  thereof. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §i  345- 
847;    Dec.  Dig.  |  126.*] 

Application  by  the  Board  of  Water  Supply,  on  behalf  of  the  City 
of  New  York,  to  acquire  real  estate  under  chapter  724  of  the  Laws  of 
1905,  and  the  acts  amendatory  thereof.  On  motion  to  confirm  awards 
of  damages  to  which  petitioner  made  a  counter  motion  to  reject.  Mo- 
tion to  affirm  denied,  and  objections  sustained. 

Brown  &  Slosson,  for  claimants  De  Forest  Bishop  and  Frank  V. 
Bishop,  claim  No.  1;  George  Pierson,  claim  No.  4;  Lisette  Corbett, 
claim  No.  5 ;  Albert  Brown,  claim  No,  7 ;  Martha  Young,  claim  No. 
19;   Matilda  Barton,  claim  No.  84. 

Milton  O.  Auchmoody,  of  Kingston,  for  claimant  Dr.  John  D.  W. 
Dumond,  claim  No.  33. 

Wm.  D.  Brinnier,  of  Kingston,  for  claimant  Carrie  A.  Burhans, 
claim  No.  83. 

A.  R.  Watson,  Corp.  Counsel,  and  Wm.  McMurtrie  Speer,  Sp. 
Counsel,  both  of  New  York  City,  opposed. 

HASBROUCK,  J.  This  is  a  motion  upon  the  part  of  several  per- 
sons having  claims  for  damages  for  decrease  in  the  values  of  their 
established  businesses,  because  of  the  taking  of  lands  for  the  Ashokan 
Reservoir,  etc.,  to  confirm  the  thirteenth  Separate  Report  of  Business 
Damage  Commission  No.  1.  The  petitioner,  the  city  of  New  York, 
makes  a  counter  motion  to  reject  such  report.  Objections  are  made 
to  part  of  such  report,  viz.,  to  the  awards  upon  claims  Nos.  1,  4,  5,  7, 
19,  33,  83,  and  84.  All  of  such  claims  are  for  damages  to  boarding 
house  bilsinesses,  except  No.  4,  which  is  for  a  grocery  store  business, 
and  No.  33,  for  a  physician  and  surgeon's  business. 

[1]  Among  the  objections  the  petitioner  makes  to  these  awards  are 
that  the  commissioners  proceeded  upon  a  wrong  theory  in  making 
them,  and  made  allowances  to  claimants  for  compensation  of  coun- 
sel. This  court,  upon  confirming  a  recent  report  of  Business  Dam- 
age Commission  No.  2,  at  a  Special  Term  March  I,  1913,  refused-  to 
grant  the  motion  of  counsel  for  claimants  for  an  allowance  for  com- 
pensation .of  counsel.  The  appeal  taken  from  such  order  reviewing 
such  determination  of  the  court  has  not  been  decided.    The  objection 
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therefore  of  the  petitioner  to  allowances  for  compensation  of  counsel 
is  sustained. 

[2]  The  rule  which  obtains  upon  awards  made  by  commissioners 
in  condemnation  proceedings  is  that  such  awards  should  not  be  dis- 
turbed on  account  of  inadequate  or  excessive  damages  unless  it  ap- 
pears that  the  commissioners  have  proceeded  upon  erroneous  theory 
or  have  been  influenced  by  prejudice  or  passion  or  have  disregarded 
the  evidence  in  the  case.  Section  776,  Lewis  on  Eminent  Domain, 
1910. 

[3-5]  The  claim  is  made  against  these  awards  that  the  commis- 
sioners proceeded  upon  wrong  principles  in  reaching  their  determina- 
tion. With  their  report,  the  commissioners  submitted  to  the  court  an 
opinion  stating  the  items  considered  by  them  in  determining  the  value 
of  an  established  business.  In  it  the  commissioners  say  regarding  a 
boarding  house  business: 

"We  cannot  assent  to  the  request  that  we  deduct  from  the  earnings  of  the 
busftess  the  value  of  the  services  of  the  proprietor  and  the  members  of  his 
family  and  also  Interest  upon  the  capital  employed,  both  real  and  personal, 
and  credit  them  to  the  city."    Page  40. 

Again  ; 

"To  charge  the  owner  of  the  business  In  ascertaining  the  decrease  In  the 
value  of  his  business,  or  In  other  words  his  damage  with  the  value  of  the 
personal  services  of  himself  and  his  family  and  the  Interest  upon  the  value 
of  his  farm  and  chattel  equipment  of  his  business,  would  In  many,  If  not  In 
all  cases,  wipe  out  his  claim  of  damage."    Page  38.  * 

The  view  thus  expressed  is  not  shared  by  the  court.  In  dealing 
with  the  question  of  damages  to  an  "established  business"  it  is  essen- 
tial to  come  to  some  definition.  It  is  not  held  that  by  an  "established 
business"  is  meant  the  place,  stock,  or  person,  but  rather  the  activi- 
ties that  result  in  bargains  and  profits.  Braeutigam  v.  Edwards,  38 
N.  J.  Eq.  542,  543.  There  is  no  difference  between  a  business  and  an 
"established  business,"  except  that  the  latter  description  conveys  the 
idea  that  the  business  has  existed  or  been  carried  on  for  some  period 
of  time.  There  is,  as  has  been  observed  in  the  Central  Coal  &  Coke 
Company  Case,  a  difference  between  a  business  and  the  "good  will" 
of  a  business.  The  latter  is  an  attribute  of  the  former.  In  determin- 
ing the  value  of  either  a  "business"  or  the  "good  will"  of  it,  the  profit 
earned  must  be  soueht  Thus,  in  cases  of  the  character  of  those  at 
bar,  the  rules  regulating  the  ascertainment  of  damages  to  or  values  of 
businesses  have  been  quite  generally  satisfied  by  measurements  of  the 
value  of  the  "good  wills"  of  such  businesses.  The  ordinary  measure 
of  the  value  of  a  business  is  the  market  value.  It  is  claimed  here,  and 
is  not  disputed,  that  at  and  about  the  site  of  the  Ashokan  Reservoir 
there  was  no  market  for  the  boarding  house  businesses  at  the  time  the 
damages  to  them  were  sustained.  The  claimants  were  compelled  to 
adopt  another  course  in  proving  value.  They  undertook  to  show  that 
their  businesses  were  profitable ;  and  in  so  doing  they  proved  the  gross 
receipts  and  the  necessary  expenses  of  carrying  on  such  businesses, 
claiming  the  difference  to  be  the  profit,  and  that  to  be  the  measure  of 
value.    The  petitioner,  in  the  boarding  house  claims  reported  upon. 
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claimed  that  among  the  expenses  with  which  a  boarding  house  busi- 
ness should  be  charged  in  arriving  at  its  value  should  be  included  in- 
terest upon  the  capital  invested  in  the  real  property  and  personal  prop- 
erty necessarily  used  in  such  business,  or  the  rental  value  thereof ;  the 
reasonable  value  of  the  services  of  the  owner  and  members  of  his  fami- 
ly and  the  market  value  of  supplies  raised  by  the  owners  or  the  cost 
thereof.  This  contention  of  the  petitioner  has  the  support  of  the  au- 
thorities. 

Speaking  of  personal  injury  resulting  in  loss  of  business,  SedgTyick, 
in  his  work  on  Damages  (section  181  [9th  Ed.]),  says: 

"In  such  a  case  there'  might  enter  Into  the  profits  of  the  business  several 
sources  of  profit ;  interest  on  the  capital  employed,  the  value  of  the  personal 
services  of  the  plaintiff,  the  value  of  the  good  will  of  the  business,"  eta 

In  Central  Coal  &  Coke  Co.  v.  Hartman,  111  Fed.  98,  49  C.  C.  A. 
246,  Sanborn,  Circuit  Judge,  says : 

"Now,  the  anticipated  profits  of  a  business  are  generally  so  dependent  upon 
numerous  and  uncertain  contingencies  that  their  amount  Is  not  susceptible 
of  proof  with  any  reasonable  degree  of  certainty ;  hence  the  general  rule  that 
the  expected  profits  of  a  commercial  business  are  too  remote,  speculative,  and 
uncertain  to  warrant  a  judgment  for  their  loss.  •  •  •  ^ere  is  a  notable 
exception  to  this  general  rule.  It  is  that  the  loss  of  profits  from  the  de- 
struction or  Interruption  of  an  established  business  may  t>e  recovered  where 
the  plaintiff  makes  it  reasonably  certain  by  competent  proof  what  the  amount 
of  his  loss  actually  was.  The  reason  for  this  exception  is  that  the  owner  of 
a  long-established  business  generally  has  it  in  his  power  to  prove  the  amount 
of  capital  he  has  Invested,  the  market  rate  of  interest  thereon,  the  amount  of 
the  monthly  and  yearly  expenses  of  operating  his  business,  and  the  monthly 
and  yearly  income  he  derives  from  it  for  a  long  time  before,  and  for  the 
time  during  the  interruption  of  which  he  complains.  *  •  *  Xhe  interest 
on  the  capital  and  the  expenses  deducted  •  *  *  show  *  *  •  the  actual 
net  Income." 

Without  further  citations  it  must  be  apparent  that,  to  find  the 
profit,  interest  on  capital  must  be  reckoned  an  expense. 

Neither  can  the  value  of  an  established  business  be  properly  found 
without  consideration  of  the  value  of  the  services  of  the  proprietor 
and  his  employes.  Section  181  [9th  Ed.]  Sedgwick  on  Damages;  Cen- 
tral Coal  Co.  v.  Hartmati,  supra;  Sawyer  v.  Commonwealth,  185 
Mass.  360,  70  N.  E.  438.  Profits  earned  by  a  business  where  it  was 
not  charged  with  the  value  of  the  services  of  the  owner  and  his  wife 
and  children,  where  they  worked  for  it,  cannot  be  regarded  as  other 
than  fictitious.  Services  to  a  business  for  which  no  charge  is  made 
must  be  in  the  nature  of  a  gift.  A  business  which  does  not  earn  a 
profit,  but  has  a  profit  as  the  result  of  services  given  to  it,  cantiot  be 
claimed  to  have  a  value  based  upon  profit.  This  is  as  true  of  a  board- 
ing house  business  as  of  any  other  business. 

The  boarding  house  business  is  a  well-recognized  business  in  the 
vicinity  of  the  Ashokan  Reservoir,  and  many  such  businesses  have 
value,  li  ascertaining  their  values  where  they  are  connected  with 
farms,  the  farm  property  and  the  boarding  house  property  should  be 
for  the  practical  purpose  of  ascertaining  the  amount  of  capital  em- 
ployed separated.    Woodhull  v.  Rosenthal,  61  N.  Y.  383. 

The  boarding  house  business  should  not  be  charged  with  the  serv- 
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ices  of  the  owner  and  his  family  for  the  whole  year,  but  only  for  such 
part  of  the  year  as  the  business  is  transacted  in.  Where  the  value  of 
the  established  business  consists  in  good  will  alone,  and  that  value  is 
measured  by  profits,  the  multiple  of  years  should  be  determined  by 
the  commissioners. 

If  interest  on  capital-,  services  of  owners  and  wives  and  children, 
and  market  price  of  vegetables  used  are  proper  expenses  to  be  con- 
sidered in  finding  the  profit,  and  thus  the  value  of  a  boarding  house 
business,  then  tfie  commissioners  of  Business  Damage  Commission 
•  No.  1  failed  to  use  a  proper  measure  in  determining  the  value  of  the 
following  boarding  house  claims:   1,  5,  7,  19,  83,  and  84. 

The  value  of  the  good  will  of  a  boarding  house  business  and  that 
of  a  physician  is  somewhat  different.  Ordinarily  the  value  of  a  board- 
ing house,  like  that  of  an  inn,  depends  upon  its  location.  Elliot's  Ap- 
peal, 60  Pa.  161.  And  it  may  not  depend  upon  any  special  qualifica- 
tion of  the  proprietor.  It  is  important  to  consider  the  movability  of  a 
business  in  finding  how  much  its  owner  has  been  damaged  by  its  in- 
jury. 

[6]  Regarding  claim  No.  33  of  Dr.  Dumond,  the  commissioners 
say  in  their  opinion  that: 

"Aa  his  wife  did  not  choose  to  charge  him  anything  for  the  rent  of  his 
office  and  barn,  we  know  of  no  reason  why  any  deduction  should  be  made 
for  such  an  item  in  the  interest  of  the  dty." 

We  think  in  determining  his  net  earnings  the  rental  value  of  such 
space  as  he  used  for  his  business  in  the  house  and  barn  should  be 
deducted. 

[7]  The  fact  that  Dr.  Dumond  earned  after  the  taking  of  the  prop- 
erty where  his  office  was  located  nearly  or  quite  as  much  as  he  earned 
before,  though  proven,  does  not  throw  much  light  upon  his  damage. 
For  in  place  of  the  patrons  evicted  by  the  taking  of  the  land  have 
come  the  men  to  construct  the  reservoir,  and  the  doctor's  practice 
has  thus  been  fictitiously  sustained.  For  when  the  work  is  completed 
his  old  patrons  and  his  new  ones  will  both  have  gone.  Thus  the  de- 
crease in  the  value  of  his  business  may  become  correctly  apparent. 

The  rule  stated  in  the  Supreme  Court  of  Massachusetts  is : 

"In  estimating  the  •  •  •  value  of  the  business  of  a  •  •  •  physi- 
cian, •  •  •  the  damages  are  to  he  assessed  for  the  actual  decrease  In 
value  of  tliat  business,  and  not  merely  for  the  decrease  in  such  elements  of 
the  value  as  admit  of  being  sold.  The  decrease  in  the  money  value  of  the 
petitioner's  business  to  himself  Is  to  be  estimated.  Earle  v.  Commonwealth, 
180  Mass.  579,  63  N.  E.  10,  67  L.  B.  A.  292,  91  Am.  St  Rep.  326. 

In  finding  the  injury  done  to  the  business  of  a  physician,  regard 
should  be  had  for  another  principle  of  law.  It  has  been  held  proper 
where  one  whose  occupation  or  business  has  been  interrupted  or  in- 
jured by  an  act  of  a  stranger,  and  thereby  damaged,  to  prove  any  cir- 
ctmistances  in  abatement  of  such  damages  which  will  tend  to  mitigate 
or  lessen  them. 

The  late  Prof.  Theodore  W.  Dwight,  writing  for  the  Court  of  Ap- 
peals in  Howard  v.  Daly,  61  N.  Y.  377,  19  Am.  Rep.  285,  quoted 
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Cockbum,  C.  J.,  in  Frost  v.  Knight  in  the  Exchequer  Chamber  as 
follows : 

"On  the  other  hand,  the  promisee  may,  if  he  thinks  proper,  treat  the  re- 
pudiation of  the  other  party  as  a  wrongful  putting  an  end  to  the  contract, 
and  may  at  once  bring  his  action  as  on  a  breach  of  It;  and  on  such  action 
he  will  be  entitled  to  such  damages  as  would  havQ  arisen  from  the  nonper- 
formance of  the  contract  at  the  appointed  time;  subject,  however,  to  abate- 
ment In  respect  of  any  drcumstances  whl<di  may  have  afforded  him  the  means 
of  mitigating  his  loss." 

In  Dickinson  v.  Hart,  142  N.  Y.  188,  36  N.  E.  802,  Earl,  J.,  said: 
"OThe  plaintiff  proved  the  gross  amount  of  bis  sales  in  each  of  the  two 
years  he  was  In  the  defendant's  store,  and  the  amount  of  his  net  profits,  show- 
ing that  during  the  last  year  his  sales  and  profits  had  largely  Increased.  He 
also  proved  what  income  he  was  able  to  make  in  his  business  elsewhere 
during  the  succeeding  year,  and  what  he  was  able  to  earn  after  his  business 
In  the  defendant's  store  had  been  broken  up;  and  from  these  and  other 
facta  appearing  In  the  record  there  was  a  basis,  however  unsatisfactory,  for 
the  amount  of  damages  awarded  by  the  jury."  Waterman  on  Set-Off  (2d  Ed.) 
p.  623. 

The  United  States  Supreme  Court  says: 

"It  is  true  he  nowhere  Instructed  the  jury  to  make  the  profits  of  the  busi- 
ness the  criterion  of  value,  nor  Indeed  would  he  have  been  justified  In  so 
doing.  The  profitableness  of  the  business  was  undoubtedly  a  matter  to  be 
considered  and  so  the  Judge  fairly  intimated  In  these  prior  colloquies.  But 
the  profits  of  a  business  are  not  destroyed  unless  the  business  is  not  only 
there  stopped,  but  also  one  which  in  its  nature  cannot  be  carried  on  else- 
where. If  it  can  be  transferred  to  a  new  place  and  there  prosecuted  success- 
fully, then  the  total  profits  are  not  appropriated,  and  the  injury  is  that  which 
flows  from  the  change  of  location.  Backus  v.  Fort  Street  Union  Depot  Co^ 
169  U.  S.  575,  18  Sup.  Ct.  445,  42  L.  Ed.  853. 

There  are  so  many  elements  entering  into  the  ascertainment  of  dam- 
age to  a  physician  because  of  being  compelled  to  move  from  his  old 
site,  that  it  is  particularly  within  the  province  of  a  jury  to  determine 
them  in  the  light  of  all  the  facts  and  circumstances.  The  award  of 
Dr.  Dumond  on  claim  No.  33  is  set  aside  and  vacated  because  of  the 
error  herein  pointed  out. 

[8]  Regarding  claim  No.  4,  of  Pierson:  After  finding  the  gross 
receipts  of  the  store  business  which  Pierson  conducted,  the  commis- 
sioners did  not  reckon  among  the  expenses  to  be  charged  up  against 
said  business  in  ascertaining  its  value  the  rental  of  the  store  and  bam 
nor  any  interest  on  the  capital  invested  in  the  stock  of  merchandise 
and  the  property  necessary  for  the  operation  of  a  country  store  busi- 
ness.   This  likewise  constitutes  error. 

Motion  to  confirm  denied.  Objections  sustained.  Awards  Nos.  1, 
4,  5,  7,  19,  33,  83,  and  84  are  vacated  and  set  aside,  and  John  D. 
Schoonmaker,  George  B.  Wellington,  and  Seamon  Miller  are  ap- 
pointed commissioners  to  hear  said  claims  and  make  awards  thereon. 
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(ISR  App.  Wv.  795.) 

NAVARRE  HOTEL  &  IMPORTATION  CO.  ▼.  AMERICAN  APPRAISAL  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  29,  1913.) 

1.  Principai.  ard  Aobrt  (|  143*) — ^Ukdisoloskd  Aqbrct — ^Rights  or  P&ik- 

CIPAL. 

A  principal  may  sne  upon  a  contract  not  under  seal,  made  by  bis 
agent  witb  a  tbird  person,  although  the  agency  was  not  disclosed  when 
the  contract  was  made. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  IS 
502-612 ;   Dec.  Dig.  |  143.*] 

2.  Pbincifal    and    Aoent    (|   143*) — ^nnDiscLOSED    Agency — XjLkxiuxz   o* 

TmBD  Pebson — Pebsonal'  Conhdencb  in  Aoert. 

There  is  an  exception  to  the  general  rule  that  a  principal  may  enforce 
a  contract  made  on  his  behalf,  though  the  agency  be  undisclosed,  where 
personal  confidence  is  reposed  by  the  other  party  in  the  agent  who  con- 
tracts in  his  own  name. 

(Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  H  602- 
S12 ;  Dea  Dig.  {  143.*] 

ft.  Pbincifal  and  Agent  ({  143*) — ^nNDisoi.OBBD  Aobngt — ^Rioht  of  Pbin- 
cifal. 

Where  an  appraisal  company  made  an  appraisal  of  personal  property 
for  a  firm  of  attorneys,  .knowing  that  the  appraisal  was  to  be  used  as 
the  basis  for  a  chattel  mortgage,  such  employment  is  not  accepted  by 
them  by  reason  of  any  trust  or  confidence  on  their  part  in  the  attorneys, 
and  the  company  is  liable  to  the  undisclosed  principal  for  damages 
caused  by  a  negligent  appraisal  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent  Cent  Dig.  SI 
SQ^-{S12;   Dec.  Dig.  i  143.*] 
4.  Evidence  (f  113*)— Value — Sale  at  Public  Auction. 

The  price  at  which  goods  sell  at  a  public  auction  Is  some  evidence 
of  their  value. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  H  259-206 ;  Dec 
Dig.  8  113.*] 

5-  Mabteb  and  Sebvant  (§  66*) — Nxqligent  Pebfokuance  of  Skbvice — ^Evi- 
dence. 

Evidence  held  sufficient  to  justify  a  Jury  in  finding  that  the  loss  sus- 
tained by  the  plaintiff  who  had  accepted  a  chattel  mortgage  based  upon 
an  appraisal  of  personal  property  by  the  defendant  was  due  to  the  neg- 
ligence of  the  defendant 

[Bd.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  |  74; 
Dec  Dig.  I  68.*] 

Ingraham,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Navarre  Hotel  &  Importation  Company  against  the 
American  Appraisal  Company.  Judgment  for  the  defendant,  and 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Lloyd  M.  Howell,  of  New  York  City,  for  appellant. 
Charles  Blandy,  of  New  York  City,  for  respondent. 

Mclaughlin,  J.  in  January,  1909,  one  Gibbs  w&s  indebted  to 
the  plaintiff,  a  domestic  corporation,  in  the  sum  of  $1,590,  which  he 

•ror  other  casM  Me  nme  topic  A  {  nvubbb  in  Doe.  A  Am.  Dlgi.  U07  to  iM.i»,  A  Rap'r  IndezM 
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was  unable  to  pay.  He  had  in  his  rooms  in  the  plaintiflE's  .hotel  certain 
furniture,  bric-a-brac,  paintings,  and  other  personal  property,  upon 
which  he  offered  to  give  a  chattel  mortgage  to  obtain  an  extension  of 
the  time  within  whidi  payment  might  be  made  and  to  secure  the  pay- 
ment thereof.  It  was  -finally  agreed  between  them  that  Gibbs  should 
transfer  such  property  to  his  wife,  by  bill  of  sale ;  that  she  should  as- 
sume the  debt,  and  give  a  mortgage  upon  so  much  of  the  property  as 
would  secure  the  payment  thereof.  The  plaintiff  had  no  knowledge  of 
the  value  of  such  property  and,  acting  through  its  attorneys,  employed 
the  defendant,  a  foreign  corporation  holding  itself  out  as  an  expert 
on  the  subject  of  appraising  personal  property,  to  appraise  the  prop- 
erty and  select  so  much  of  it  as  would  secure  the  plaintiff's  claim  and 
make  a  written  report  thereof.  It  selected  certain  designated  pieces, 
upon  which  it  placed  a  value,  the  aggregate  of  which  amounted  to 
$3,922.    In  the  written  report  submitted  as  to  such  value,  it  stated : 

"The  prices  ot  these  objects  are  based  on  a  conservative  view  and  should 
this  property  ever  be  sold  to  dealers  or  at  auction  a  spirited  pnbllc  will  bring 
twice  the  amount  that  our  appraisal  shows." 

For  making  the  appraisal  and  submitting  the  report,  the  defendant 
charged  $50  which  was  paid.  The  plaintiff,  relying  upon  the  report, 
took  a  chattel  mortgage  upon  the  pieces  mentioned  therein  from  Mrs. 
Gibbs — title  in  the  meantime  having  been  transferred  to  her — released 
Mr.  Gibbs,  and  extended  the  time  of  payment  of  the  indebtedness  for 
one  year.  After  the  execution  of  the  chattel  mortgage,  the  plaintiff 
took  the  property  covered  thereby  into  its  possession  and  retained  the 
same  until  the  extension  of  the  time  for  payment  had  expired,  when, 
nothing  having  been  paid,  it  proceeded,  acting  through  the  same  at- 
torneys, to  sell.  Before  offering  the  property  for  sale,  however,  the 
attorneys  consulted  with  the  defendant  as  to  the  best  method  to  be 
pursued  and  were  advised  that  the  gciods  be  first  advertised  at  private 
sale.  This  was  done,  but  without  success,  and  they  were  then  turned 
over  to  a  reputable  auctioneer  to  be  sold  at  public  auction.  This  was 
done,  due  notice  having  been  given,  and  the  net  amount  realized  upon 
such  sale,  upon  the  property  which  had  been  appraised  at  $3,922,  was 
$131.97.  Action  was  then  brought  against  Mrs.  Gibbs  and  judgment 
secured  against  her  for  the  balance,  upon  which  execution  was  issued 
and  returned  wholly  unsatisfied.  Thereupon  this  action  was  brought 
to  recover  from  the  defendant  the  difference  between  the  amount  of 
the  indebtedness  and  the  amount  realized  on  the  sale,  with  interest,  on 
the  ground  that  such  loss  was  due  to  its  negligence  in  making  the 
appraisal. 

At  the  trial  the  plaintiff  established  the  foregoing  facts,  and  also 
proved  by  a  witness  whose  testimony  was  not  questioned  that  the  ac- 
tual value  of  the  property  appraised  by  the  defendant  did  not  exceed 
$300,  and  that  some  of  the  property  which  the  defendant  did  not  think 
it  necessary  to  include  in  what  was  selected  for  the  plaintiff  was  sub- 
sequently sold  for  $800.  The  trial  court,  at  the  conclusion  of  plain- 
tiff's case,  dismissed  the  complaint  on  the  ground  that  the  plaintiff  did 
not  employ  the  defendant  to  make  the  appraisal  and  therefore  it  was 
not  in  a  position  to  complain  of  its  negligent  performance  of  the  con- 
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tract.  It  is  true  the  defendant  was  not  employed  directly  by  the  plain- 
tiff, but  it  was  through  its  agent,  and  the  fact  that  the  principal  for 
whom  the  agent  acted  was  not  disclosed  at  the  time  the  contract  of 
employment  was  entered  into  did  not  release  it  from  liability. 

[1]  It  is  elementary  that  a  principal  is  entitled  to  maintain  an  ac- 
tion upon  a  contract  not  under  seal,  made  by  his  agent  with  a  third 
person,  although  the  agency  is  not  disclosed  at  the  time  the  contract 
is  made.  If  the  agent  possesses  authority  to  make  a  written  contract 
not  under  seal,  and  makes  it  in  his  own  name,  the  principal,  whether 
known  or  unknown,  may  be  made  liable,  and  he,  in  turn,  is  entitled  to 
the  benefit  of  the  contract  and  may  sue  thereon.  Nicoll  v.  Burke,  78 
N.  Y.  580;  Brady  v.  Nally,  151  N.  Y.  258,  45  N.  E.  547;  Henderson. 
Hull  &  Co.  V.  McNally,  48  App.  Div.  134,  62  N.  Y.  Supp.  582,  af- 
firmed on  opinion  below,  168  N.  Y.  646,  61  N.  E.  1130;  Kelly  Asphalt 
Block  Co.  V.  Barber  Asphalt  Paving  Co.,  136  App.  Div.  22,  120  N.  Y. 
Supp.  163.  Referring  to  this  rule.  Judge  Andrews,  in  Briggs  v.  Part- 
ridge, 64  N.  Y.  357,  21  Am.  Rep.  617,  said : 

"A  principal  may  be  charged  upon  a  written  parol  executory  contract  en- 
tered into  by  an  agent  in  bis  own  name,  within  his  authority,  although  the 
name  of  the  principal  does  not  appear  in  the  instrument,  and  was  not  dis- 
closed, and  the  party  dealing  with  the  agent  supposed  that  he  was  acting 
for  himself,  and  this  doctrine  obtains  as  well  in  respect  to  contracts  which 
are  required  to  be  tn  writing,  as  to  those  where  a  writing  is  not  essential  to 
their  yalldlty." 

And  the  Presiding  Justice  of  this  court,  in  Moore  v.  Vulcanite  Port- 
land Cement  Co.,  121  App.  Div.  667,  106  N.  Y.  Supp.  393,  said : 

"It  is  undoubtedly  the  well-settled  general  rule  that  where  an  agent  en- 
ters into  a  contract  as  though  made  for  himself,  and  the  existence  of  a  prin- 
cipal is  not  disclosed,  the  principal  may,  as  a  general  rule,  enforce  the  con- 
tract." 

[2]  There  are,  however,  exceptions  to  the  general  rule,  one  of  which 
is  where  a  personal  trust  or  confidence  is  reposed  by  the  other  party 
in  the  agent  who  contracted  in  his  own  name.  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  vol.  1,  p.  7.  This  rule  is  predicated  upon  the  right 
which  every  one  has  to  select  and  determine  for  himself  the  skill,  rep- 
utation, and  ability  of  the  one  with  whom  he  contracts.  New  York 
Bank  Note  Co.  v.  Hamilton  Bank  Note  Co.,  180  N.  Y.  280,  73  N.  E. 
48 ;  Arkansas  Smelting  Co.  v.  Belden  Co.,  127  U.  S.  379,  8  Sup.  Ct. 
1308,  32  L.  Ed.  246;  Winchester  v.  Howard,  97  Mass.  303,  93  Am. 
Dec.  93. 

[3]  But  there  is  nothing  here  to  take  the  case  out  of  the  general 
rule  or  bring  it  within  any  of  the  exceptions  to  which  my  attention  has 
been  called.  The  attorneys  who  employed  the  defendant  were,  con- 
cededly,  acting  for  the  plaintiff,  and  there  is  nothing  in  the  record  to 
show,  or  even  suggest,  that  the  employment  would  not  have  been  ac- 
cepted as  readily  if  defendant  had,  in  fact,  known  for  whom  it  was  to 
render  the  service.  The  employment  was  not  accepted  by  defendant 
by  reason  of  any  personal  trust  or  confidence  in  the  attorneys. 

[4,  6]  The  price  at  which  the  goods  sold  at  public  auction  wais  some 
evidence  to  be  considered  by  the  jury  in  arriving  at  their  value.  Camp- 
beU  V.  Woolworth,  20  N.  Y.  499;  Matter  of  Johnston,  144  N.  Y.  563, 
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39  N.  E.  643;  Parmenter  v.  Fitzpatrick,  135  N.  Y,  190,  31  N.  E. 
1032;  Latimer  v.  Burrows,  163  N.  Y.  7,  57  N.  E.  95.  Besides,  the 
plaintiff  proved  by  other  evidence  that  the  total  value  of  the  goods  did 
not  exceed  $300,  and  that  the  articles  which  the  defendant  failed  to 
include  in  the  list  appraised  were,  subsequent  to  the  appraisal,  sold 
for  $800.  Defendant,  as  stated,  offered  no  evidence.  The  jury  there- 
fore would  have  been  justified  in  finding  that  the  loss  which  the  plain- 
tiff sustained  was  due  to  the  negligence  of  the  defendant. 

The  judgment  appealed  from,  therefore,  is  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event. 

CLARKE,  SCOTT,  and  LAUGHLIN,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  On  January  18,  1909,  Goller, 
Shaffer  &  Eisler,  a  firm  of  lawyers  in  the  city  of  New  York,  wrote  a 
letter  to  the  defendants,  as  follows : 

"Gentlemen :  Kindly  make  an  appraisal  of  the  property  of  Dr.  J.  W.  Glbbs 
situated  In  room  618  of  the  Hotel  Navarre.  Dr.  Glbba  Is  Indebted  to  us  to  the 
extent  of  |1,530.07  and  has  agreed  to  give  us  a  chattel  mortgage  on  his  fur- 
niture and  effects  sufSclent  to  cover  this.  You  are  to  give  us  an  appraisal 
of  a  sufficient  amount  in  your  judgment  to  secure  this  Indebtedness  of  Dr. 
Gibbs." 

At  the  time  this  letter  was  written  there  was  no  statement  to  the 
defendants  that  this  firm  was  acting  for  plaintiff  or  in  a  representative 
capacity.  In  reply  to  this  letter  on  January  20,  1909,  the  defendants 
addressed  a  letter  to  the  law  firm  stating  that  according  to  their  re- 
quest they  had  made  an  appraisal  of  the  property  of  Dr.  J.  W.  Gibbs 
situated  in  room  618  of  the  Hotel  Navarre,  "the  total  amount  of  which 
is  sufficient  to  cover  his  indebtedness  to  you."  The  complaint  alleged 
that  Goller,  Shaffer  &  Eisler  were  the  attorneys,  agents,  and  repre- 
sentatives of  the  plaintiff;  that  the  said  Gibbs  was  indebted  to  the 
plaintiff  in  the  sum  of  $1,590  and  was  the  owner  of  certain  furniture, 
bric-a-brac,  paintings,  and  other  personal  property  situated  in  the 
apartment  occupied  by  the  s^id  Gibbs  in  the  Hotel  Navarre;  that  the 
plaintiff  duly  informed  the  defendant  of  the  facts  alleged  and  entered 
into  an  agreement  with  defendant,  whereby  the  defendant  agreed  to 
examine  and  appraise  the  personal  property  and  to  report  to  the  plain- 
tiff the  true  market  value  thereof ;  that  on  January  19,  1909,  the  de- 
fendant, in  pursuance  of  the  agreement,  proceeded  to  appraise  the 
said  personal  property,  but  wholly  failed  to  exercise  the  usual  and 
ordinary  care,  skill,  diligence,  prudence,  ability,  and  industry  used  by 
appraisers  in  such  matters  in  making  the  said  appraisal,  and  negli- 
gently, to  the  damage  of  the  plaintiff,  selected  and  appraised  only  a 
small  part  of  the  said  personal  property,  to  wit,  the  articles  set  forth 
in  a  schedule  annexed  to  the  complaint,  and  reported  the  value  thereof 
to  the  plaintiff  as  $3,922,  whereas,  in  fact  the  same  was  worth  only  the 
sum  of  $170.85 ;  that  the  plaintiff,  relying  upon  the  appraisal  and  re- 
port made  by  the  defendants,  and  believing  that  the  defendant  had 
used,  on  behalf  of  the  plaintiff,  the  usual  and  ordinary  care,  diligence, 
and  prudence  used  by  appraisers  in  such  matters,  and  that  the  afore- 
said selection  and  appraisal  made  by  the  defendant  was  carefully  and 
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skillfully  made,  and  that  the  personal  property  selected  by  the  defend- 
ant was  of  the  value  of  $3,922,  duly  accepted  the  offer  made  by  Gibbs 
and  refrained  from  bringing  suit  against  him  and  accepted  a  chattel 
mortgage  on  the  property  appraised,  and  in  pursuance  of  the  said 
offer  the  plaintiff  did  discharge  and  release  the  said  Gibbs  from  the 
said  indebtedness  and  obligation  to  the  plaintiff ;  that  the  plaintiff  sub- 
sequently obtained  a  judgment  against  Mary  E.  Gibbs,  who  gave  the 
chattel  mortgage,  the  wife  of  Dr.  J.  W.  Gibbs,  but  had  been  unable  to 
collect  the  amount  of  the  judgment  on  execution ;  and  that,  if  defend- 
ant had  duly,  prudently,  diligently,  carefully,  and  in  accordance  with 
the  usual  custom  and  course  of  business  of  a't)praisers,  performed  its 
duty  arising  under  and  by  virtue  of  the  agreement,  and  had  so  made 
the  selection  of  sufficient  of  the  personal  property  of  the  said  Gibbe, 
amply  to  secure  plaintiff  for  the  payment  of  the  indebtedness,  which 
defendant  had  agreed  to  do,  the  plaintiff  would  have  been  amply  se- 
cured for  the  payment  of  the  said  indebtedness  and  would  have  real- 
ized and  collected  the  full  amount  of  said  indebtedness  secured  by  said 
mortgage ;  but  that  by  reason  of  the  aforesaid  negligent  failure  of  the 
defendant  to  perform  its  duty  as  aforesaid,  the  plaintiff  had  suffered 
damage  in  the  sum  of  $1,453.03. 

The  action,  therefore,  is  to  recover  for  the  damages  sustained  by 
plaintiff  by  reason  of  the  unskillful  performance  of  tfie  duty  that  de- 
fendant undertook  to  perform  under  its  employment  by  a  firm  of 
lawyers,  and  the  question  squarely  presented  is  whether  plaintiff,  who 
made  no  contract  with  the  defendant  and  who  had  not  employed  the 
defendant  to  perform  any  service  for  it,  can  recover  for  the  negligent 
performance  of  the  duty,  which  defendant  undertook  to  perform  for 
this  firm  of  lawyers.  The  action  is  based  upon  negligence,  i.  e.,  neg- 
ligent performance  of  a  duty  and  not  for  a  breach  of  a  contract. 

In  Savings  Bank  v.  Ward,  100  U.  S.  195,  25  L.  Ed.  621,  the  ques- 
tion was  presented  whether  a  lawyer  was  responsible  to  a  party  who 
had  not  employed  him,  but  who  relied  upon  a  certificate  he  had  given 
to  another  person  that  such  third  person  had  good  title  to  real  prop- 
erty, which  the  third  party  had  pledged  to  plaintiff  as  security  for  a 
loan  of  money.  The  court,  in  deciding  the  lawyer  was  not  responsible, 
said: 

"It  Is  not  pretended  by  the  plaintiffs  that  they  ever  employed  the  defendant 
to  examine  the  title  to  the  lot,  and  it  appears  that  the  report  was  made  at 
the  sole  request  of  the  claimant  of  the  lot,  without  any  knowledge  on  the  part 
of  the  defendant  as  to  the  purpose  for  which  it  was  obtained.  All  that  is  con- 
ceded  by  the  plalntifFs ;  but  they  gave  evidence  to  show  that  the  claimant  of 
the  lot  presented  the  certificate  to  certain  brokers  and  employed  them  to 
negotiate  a  loan  upon  the  property  in  bis  favor  *  *  *  on  the  faith  of  that 
certtflcate." 

The  court,  adopting  the  principle  established  in  Fish  v.  Kelley,  17 
C.  B.  H.  S.  194,  held  that  the  attorney  was  not  liable ;  it  there  being 
held  that  there  must  be  privity  of  contract  between  the  parties  to  jus- 
tify a  recovery,  and  further  citing  the  opinion  of  Beasley,  C.  J.,  in 
Kahl  V.  Love,  37  N.  J.  Law,  5,  that : 

"The  limit  of  the  doctrine  relating  to  actionable  negligence  Is  that  the  per- 
son occasioning  the  loss  must  owe  a  duty,  arising  from  contract  or  otherwise, 
to  the  person  sustaining  such  loss." 
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In  conclusion  the  court  said: 

"Suffice  It  to  say  these  parties  never  met,  and  there  was  no  communication 
of  any  kind  between  the  defendant  and  the  brokers,  or  the  lenders  of  the 
money.  Nothing  of  the  kind  is  pretended;  ttie  only  suggestion  In  that  direc- 
tion being  that  It  may  be  held  that  the  application  for  the  loan,  when  he 
employed  the  defendant,  may  be  regarded  as  the  agents  of  the  plaintiffs. 
Such  suggestion,  being  entirely  without  evidence  to  support  It,  is  entitled  to 
no  weight,  esi)ecially  as  it  appears  that  the  principal  certificate  was  procured 
several  days  before  any  Interview  upon  the  subject  of  the  loan  took  place 
between  the  brokers  and  the  plaintiffs." 

I  do  not  find  that  the  principle  established  in  this  case  has  been 
questioned  in  this  state,  and  although,  of  course,  it  is  conceded  that 
an  undisclosed  principal  can  maintain  an  action  on  a  contract- not  un- 
der seal,  made  on  his  behalf,  although  the  principal  is  not  disclosed, 
there  are  exceptions  to  that  rule,  to  which  attention  was  called  in 
Moore  v.  Vulcanite  Pprtland  Cement  Co.,  121  App.  Div.  667,  106  N. 
Y.  Supp.  393,  which  was  generally  based  upon  the  principle  stated  by 
Mr.  Justice  Gray,  in  Arkansas  Smelting  Co.  v.  Belding  Co.,  127  U.  S. 
379,  8  Sup.  Ct.  1308,  32  L.  Ed.  246: 

"Every  one  has  a  right  to  select  and  determine  with  whom  he  will  contract, 
and  cannot  have  another  person  thrust  upon  him  without  his  consent.  In  the 
familiar  phrase  of  Lord  Denman,  'You  have  a  right  to  the  benefit  you  antici- 
pate from  the  character,  credit,  and  substance  of  the  party  with  whom  yon 
contract'    Humble  v.  Hunter,  12  Q.  B.  Ad.  &  El.  810." 

Here  the  defendant  was  employed  by  a  firm  of  lawyers  to  make 
an  estimate  or  appraisal  of  certain  personal  property  for  them;  the 
defendant  had  no  contract  relation  with  the  plaintiff,  did  not  under- 
take to  work  for  the  plaintiff  in  any  capacity,  gave  no  certificate  to 
the  plaintiff  as  to  the  appraisal;  and  the  person,  with  whom  defend- 
ant did  contract,  has  suffered  no  damage  by  reason  of  any  error  or 
negligence  of  the  defendant.  Because  the  plaintiff  was  willing  to  rely 
upon  the  appraisal  given  by  the  defendant,  with  whom  it  had  no  con- 
tract relation,  does  not  justify  the  plaintiff  in  holding  the  defendant 
liable  for  negligence  or  the  breach  of  an  implied  contract  with  de- 
fendant's employers  that  they  would  exercise  reasonable  care  and 
skill  in  making  the  appraisal. 

I  therefore  think  this  judgment  should  be  afHrmed. 


(156  App.  Div.  739.)* 

BERNHARD  ▼.  BEBNHARD  et  aL 

(Supreme  Gonr^  Appellate  Division,  First  Department    May  29,  1913.) 

1.  Tbadb-Mabkb  and  Tbadk-Naiocs  (I  73*) — TTrfaib  Comfetition — Right  to 
Use  of  Naub. 

A  retail  tailoring  merchant,  having  assumed  the  name  of  his  brother, 
who  had  legally  adopted  the  name  of  B.,  may  not  enjoin  bis  brother's 
wife  and  another,  as  partners,  from  conducting  the  same  kind  of  business 
in  the  same  block  In  the  name  of  B.  &  Co.,  or  B.  and  the  name  of  the 
partner,  in  the  absence  of  unfair  competition  otherwise. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
IXg.  {  84 ;   Dec.  Dig.  i  73.*] 

•For  other  casM  sea  same  topic  &  i  kumbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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2.  Tradk-Masks  ahd   Tbade-Naues  (|  97*) — ^Uiwaib   Compfhtion — Iiota- 
HON  OF  Stobe  Front. 

Where  It  was  admitted  that  retail  tailoring  merchants  under  the  name 
of  B.  &  Co.  Imitated  the  store  front  of  a  brother  of  B.  In  the  same  busi- 
ness In  the  same  block,  and  In  addition  represented  that  the  firms  were 
connected,  when  in  fact  B.  of  the  firm  was  the  wife,  and  B.  himself  an 
employ^,  it  is  proper,  in  an  Injunction  suit,  to  decree  that  the  wife  must 
prefix  her  first  name  whenever  used  in  relation  to  the  business,  and  for- 
bid any  further  representations  concerning  the  connections  of  the  two 
places  of  business. 

[£d.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  ii  110,  Ul ;   Dec.  Dig.  S  97.*] 

McLaughlin  and  Dowllng,  JJ.,  dissenting  in  part. 

Appeal  from  Special  Term,  New  York  County. 

Injunction  suit  by  Paul  Bernhard  against  Martha  Bemhard  and 
Michael  Riegel.  From  the  decree  rendered,  defendants  appeal.  Modi- 
fied and  affirmed. 

See,  also,  150  App.  Div.926,  135  N.  Y.  Supp.  1100. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

David  Leventritt,  of  New  York  City,  for  appellants. 
Otto  Horwitz,  of  New  York  City  (Frederick  L.  Guggenheimer,  of 
New  York  City,  on  the  brief)  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  for  an  injunction  to  prevent  un- 
fair competition.  The  plaintiff's  surname  was  Gambitzky.  He  emi- 
grated to  this  country  in  the  year  1880.  His  brother  Max,  who  was 
about  20  years  older  and  had  come  over  11  years  earlier,  had  been 
employed  by  or.  engaged  in  business  with  others  as  a  merchant  tailor 
in  the  city  of  New  York,  and  had  obtained  for  or  given  employment 
to  the  plaintiff  with  him,  opened  a  merchant  tailoring  store  on  the 
Bowery  alone  about  the  year  1887,  and  the  plaintiff  entered  his  em- 
ploy there.  About  six  months  later,  plaintiff's  brother  legally  changed 
his  name  to  Bemhard,  and  continued  his  business  under  that  name. 
The  plaintiff  thereupon  assumed  the  name  Bemhard,  without,  so  far 
as  appears,  having  complied  with  the  requirements  of  law  authorizing 
a  change  in  name,  and  from  that  time  on  they  have  both  been  known 
by  that  surname.  The  defendant  Bemhard  is  the  wife  of  the  plain- 
tiff's brother  Max,  and  the  defendant  Riegel  is  her  copartner  in  busi- 
ness. Max  Bemhard  thereafter  conducted  the  business  of  a  merchant 
tailor  at  different  places  in  the  city  of  New  York  under  the  name 
"Bemhard,"  and  from  time  to  time,  when  he  failed,  the  business  was 
conducted  in  that  name  by  his  wife,  or  by  their  son,  or  in  the  name 
of  the  son  and  one  of  their  relatives,  who  were  held  out  as  the  osten- 
sible proprietors. 

The  plaintiff  learned  the  trade  of  cutting  and  trimming  and  tailor- 
ing in  all  its  branches,  from  his  brother  Max,  with  whom  he  resided 
and  in  whose  employ  he  remained  until  about  the  year  1899.  At  that 
time  the  business  which  his  brother  and  the  defendant  Bemhard  had 
been  conducting  was  being  continued  at  No.  533  Sixth  avenue,  os- 

•ror  otliar  caaw  n«  tune  topic  &  i  hvmbbb  In  Deo.  ft  Am.  Dlga.  1M7  to  data,  *  Rep'r  Indazw 
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tensibly  by  tfadr  son  and  one  Strauss,  their  nephew  and  an  employe 
under  the  name  of  Strauss.  The  name  under  which  the  business  was 
conducted  was  subsequently  changed  to  "Yorkshire,"  and  the  busi- 
ness was  continued  at  the  same  place  in  that  name  three  or  four  years, 
until  about  the  year  1904  or  1905,  without  the  use  of  the  name 
"Bemhard";  but  the  plaintiff's  brother  remained  the  active  man  in 
the  business.  Thereafter  the  business  was  continued  on  Tiiird  avenue, 
near  129th  street,  under  the  name  "Bemhard"  for  about  six  months, 
after  which  it  was  conducted  in  the  name  "Yorkshire"  again,  and 
Strauss  was  held  out  as  the  proprietor;  and  after  about  six  months 
the  business  was  conducted  in  the  name  "Bland"  for  a  few  months, 
and  then  it  was  continued  on  Sixth  avenue,  between  Forty-First  and 
Forty-Second  streets,  for  two  years  under  the  name  "Martin,"  and 
thereafter  on  Forty-Second  street,  between  Fifth  and  Sixth  avenues, 
under  the  name  "Morton"  until  1910;  but  the  defendant  Bernhard  was 
held  out  as  the  owner  at  the  two  last  named  places. 

When  the  plaintiff  left  his  brother's  employ,  he  opened  a  merchant 
tailor  store  on  Third  avenue,  between  Sixty-Ninth  and  Seventieth 
streets,  and  conducted  business  there  for  about  three  years  under  the 
name  "Bernhard,"  and  in  the  year  1902  he  removed  to  No.  148  East 
125th  street,  where  he  has  continued  business  as  a  merchant  tailor  un- 
der the  name  "Bernhard"  ever  since.  He  advertised  his  business  ex- 
tensively and  has  been  very  successful.  His  gross  receipts  increased 
from  about  $15,000  the  first  year  to  about  $110,000  in  the  year  1911 ; 
but  there  was  a  marked  decrease  in  the  volume  of  his  business  after 
the  defendants  came  into  competition  with  him  as  hereinafter  stated. 
The  defendant  Riegel  entered  the  plaintiff's  employ  in  the  East  125th 
street  store  in  March,  1908,  as  a  salesman  and  buyer,  and  remained 
in  his  employ  until  the  31st  of  December,  1910.  He  then  determined 
to  embark  in  business  for  himself,  and  in  looking  about  for  a  partner 
and  a  store  he  called  at  the  defendant  Bemhard's  place  of  business  on 
Forty-Second  street  in  the  month  of  January,  1911,  and  had  an  inter- 
view with  her  husband,  and  negotiations  were  thereupon  opened  be- 
tween the  defendants  with  a  view  to  becoming  partners  in  business. 
They  entered  into  a  copartnership  agreement  for  conducting  business 
as  merchant  tailors  under  the  name  "Bemhard  &  Co."  The  plaintiff's 
store  was  on  the  southerly  side  of  East  125th  street  the  second  door 
east  of  Lexington  avenue.  The  defendants  rented  a  store  at  No.  190 
East  125th  street,  which  was  the  second  door  west  of  Third  avenue 
and  on  the  same  side  of  the  street  and  in  the  same  block  as  the  plain- 
tiff's store.  About  the  1st  of  February,  1911,  and  before  commencing 
business  there,  the  defendants  placed  an  advertisement  in  the  window 
of  the  store  as  follows : 

"Walt  and  Watch.  Bemhard  &  Company,  the  well-known  tailors,  will  open 
this  store  on  or  about  March  1st,  with  the  finest  line  of  Imported  and  do- 
mestic up  to  date  woolens  In  the  city  at  popular  prices.  It  will  pay  you  to 
wait;   don't  buy  now." 

Thereafter  they  changed  the  store  front  in  imitation  of  the  plain- 
tiff's store,  with  the  exception  that  they  placed  the  name  "Bemhard 
&  Co."  in  places  corresponding  to  those  in  which  the  plaintiff  adver- 
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tised  his  business  as  "Bemhard,"  and  with  the  further  exception  that 
the  plaintiff's  sign  was  on  a  line  with  the  store  front,  and  their  sign 
was  in  the  form  of  a  triangle,  projecting  from  the  store  front,  as  its 
base.  The  defendants  opened  business  at  this  store,  and  as  found  by 
the  trial  court,  on  evidence  warranting  the  finding,  they  so  conducted 
business  as  to  lead  their  patrons  and  the  public  to  believe  that  they 
were  •  connected  with,  or  constituted  a  branch  of,  the  plaintiff's  busi- 
ness, and  located  in  business  there  with  that  end  in  view,  and  further 
represented,  in  effect,  that  the  defendant  Bemhard  was  Paul  Bemhard, 
the  plaintiff,  who  had  been  conducting  business  in  that  locality.  The 
plaintiff  was  damaged  thereby,  as  found  by  the  trial  court,  in  the  sum 
of  $500.    These  findings  are  not  challenged  on  the  appeal. 

This  action  was  commenced  the  latter  part  of  March,  1911,  to  en- 
join the  defendants  from  using  the  name  "Bemhard,"  or  "Bemhard 
&  Co.,"  in  connection  with  the  sale  of  men's  clothing,  in  the  city  of 
New  York,  "without  the  full  first  name  of  the  defendant  Martha  Bern- 
hard  prefixed  to  the  said  name  'Bernhard,' "  to  designate  that  she  is 
not  the  plaintiff,  and  to  enjoin  the  defendants  from  continuing  to 
imitate  the  plaintiff's  store  front,  and  to  enjoin  them  from  selling  or 
offering  for  sale  men's  clothing  bearing  the  name  "Bernhard,"  without 
the  given  name  of  the  defendant  Bemhard  prefixed  thereto  in  such 
manner  as  to  show  that  it  is  not  the  merchandise  of  the  plaintiff,  and 
for  an  accounting  and  damages.  The  plaintiff  obtained  a  temporary 
injunction,  in  accordance  with  the  prayer  of  the  complaint.  The  de- 
fendants thereupon  changed  their  firm  name  to  "Bernhard  &  Riegel," 
and  substituted  that  name  on  the  advertisement  on  the  store  front  for 
the  former  firm  name,  and  they  have  since  continued  their  business  in 
that  name  only.  The  plaintiff  then  moved  to  punish  the  defendants 
for  contempt  of  court  in  thus  conducting  business  under  the  name 
"Bemhard  &  Riegel."  The  motion  was  denied,  and  on  appeal  this 
court  affirmed  the  order  without  opinion.  Bernhard  v.  Bemhard  & 
Riegel.  150  App.  Div.  926,  135  N.  Y.  Supp.  1100. 

The  trial  court  found,  as  conclusions  of  law,  that  the  use  of  the 
name  "Bernhard"  by  the  defendants  in  connection  with  the  merchant 
tailoring  business  in  the  vicinity  of  the  plaintiff's  store,  whether  used 
alone  os  in  connection  with  any  other  name  or  designation,  consti- 
tutes unfair  competition  with  the  plaintiff,  and  that  the  plaintiff  was 
entitled  to  an  injunction  forever  restraining  the  defendants  from  us- 
ing the  name  "Bernhard,"  or  "Bernhard  &  Riegel,"  and  from  using 
the  name  "Bernhard,"  either  alone  or  with  any  other  phrase  or  name, 
in  connection  with  the  sale  of  men's  clothing,  or  the  merchant  tailor- 
ing business,  on  East  125th  street,  between  the  easterly  line  of  Sev- 
enth avenue  and  the  westerly  line  of  Third  avenue,  and  from  mak- 
ing any  representations  or  statements,  expressly  or  by  implication,  that 
any  store  of  theirs  is  a  branch  of,  or  is  connected  with,  the  business 
of  the  plaintiff,  and  to  a  judgment  for  $500  damages,  together  with 
costs  and  disbursements.    The  judgment  follows  the  decision. 

[f]  The  appellants  do  not  object  to  those  parts  of  the  judgment 
which  enjoin  the  defendants  from  representing  that  their  business  is  a 
branch  of,  or  is  connected  with,  the  plaintiff's  business,  and  award  dam- 
142N.Y.S.— 7 
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ages  and  costs  to  plaintiff;  but  they  contend  that,  in  so  far  as  the  judg- 
ment enjoins  them  from  using  the  name  "Berahard,"  or  "Bernhard  & 
Riegel,"  it  is  unwarranted.  We  are  of  opinion  that  the  judgment,  in  so 
far  as  it  is  challenged  by  the  appeal,  cannot  be  sustained.  The  defend- 
ant Bernhard  has  the  same  right  to  use  her  name  in  the  merchant  tailor- 
ing business  as  has  the  plaintiff ;  and  the  defendant  Riegd  has  a  law- 
ful right  to  engage  in  that  business  in  his  own  name,  or  in  the  name 
of  a  copartnership  of  which  he  is  a  member.  The  learned  trial  court 
has  gone  beyond  any  authoritative  adjudication  within  this  jurisdiction 
in  attempting  to  enjoin  the  defendants  from  conducting  business  in 
their  own  names  or  as  copartners  in  a  specified  territory:  The  law  is 
well  settled  in  this  jurisdiction  that  any  person  has  a  lawful  right  to 
use  his  own  name  in  conducting  any  lawful  business,  and,  excepting 
in  certain  cases,  where  for  a  valuable  consideration  he  has  contracted 
not  to  engage  in  business  in  his  own  name,  such  use  cannot  be  wholly 
enjoined  as  to  any  place,  even  though  he  has  abused  this  right  with  a 
view  to  obtaining  customers  dishonestly,  and  that  such  abuse  is  to  be 
prevented  by  regulating  the  manner  in  which  one  may  conduct  business 
in  his  own  name,  and  not  by  prohibiting  him  altogether  from  conduct- 
ing such  business.  World's  Dispensary  Medical  Ass'n  v.  Pierce,  203 
N.  Y.  419,  96  N.  E.  738;  Meneely  v.  Meneely,  62  N.  Y.  427,  20  Am. 
Rep.  489 ;  Howe  Scale  Co.  v.  Wyckoff ,  Seamans  &  Benedict,  198  U. 
S.  118,  25  Sup.  Ct.  609,  49  L.  Ed.  972. 

[2]  It  is,  however,  within  the  province  of  the  court  to  prevent  tmfair 
competition  in  business,  even  in  the  use  of  one's  own  name,  and  it  has 
full  authority  and  jurisdiction  to  do  so,  by  so  regulating  such  use  that 
the  public  will  not  be  deceived,  and  that  customers  of  another  will  not 
be  fraudulently  obtained,  and  may  enforce  strict  and  honest  observ- 
ance of  such  regulations,  both  in  letter  and  spirit,  by  punishing  viola- 
tions thereof  as  contempt  of  court.  In  the  case  at  bar,  since  it  satis- 
factorily appears  that  the  defendants  have  abused  their  right  and  priv- 
ilege of  conducting  business  in  the  copartnership  name  which  they 
adopted,  and  have  attempted  to  obtain  the  plaintiff's  trade,  and  have 
succeeded  in  part  in  so  doing,  it  is  eminently  proper  that  the  court 
should  so  regulate  the  manner  in  which  they  may  conduct  business  as 
to  prevent  a  repetition  of  these  wrongs. 

In  the  circumstances,  we  are  of  opinion  that  the  defendants,  and 
each  of  them,  and  their  and  each  of  their  agents,  servants,  and  em- 
ployes, should  be  enjoined  and  restrained  from  conducting  or  con- 
tinuing in  any  manner  to  advertise  their  business  in  the  name  "Bern- 
hard  &  Riegel,"  without  prefixing  thereto  the  given  name  of  the  de- 
fendant Bernhard,  or  in  any  other  name  embracing  the  name  "Bern- 
hard,"  without  prefixing  the  defendant  Bemhard's  given  name  to  the 
surname  Bernhard,  and  that  the  provisions  of  the  judgment  restraining 
defendants  from  representing  that  they  are  a  branch  of,  or  connected 
with,  the  plaintiff's  business,  should  be  enlarged  so  as  to  enjoin  them 
and  each  of  them,  and  their  and  each  of  their  agents,  servants,  and 
employes,  from  in  any  manner  representing,  or  holding  out,  or  lead- 
ing the  public  or  their  customers  to  understand  or  infer,  that  their 
business  is  connected  with  that  of  the  plaintiff,  or  that  it  is  the  busi- 
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ness  formerly  or  now  conducted  by  the  plaintiff  at  No.  148  East  125th 
street,  or  that  the  defendant  Bernhard,  or  her  husband,  Max  Bern- 
hard,  who  is  in  the  employ  of  the  defendants,  is  the  Bernhard  who 
has  been  or  is  so  conducting  business  at  No.  148  East  125th  street, 
and,  as  so  modified,  the  judgment  should  be  affirmed,  without  costs. 

INGRAHAM,  P.  J.,  and  HOTCHKISS,  J.,  concur.  McLAUGH- 
LIN  and  DOWLING,  JJ.,  dissent,  and  vote  for  the  affirmance  of  the 
judgment. 


ase  App.  Dir.  784.) 

OOHBN  V.  (X>THEAI«. 

(Supreme  Court,  Appellate  Division,  First  Department    May  29,  1613.) 

1.  Ii&ITDLOBD   ARD   TKNAUT   (I  166*) — IRJITBT   TO   PBOPIBTT   0»  TlRAHT— DE- 

FECTS IN  PBEMISBS. 

A  landlord  is  liable  for  damages  caused  to  tenant  by  defects  in  that 
iwrt  of  the  premises  retained  by  tbe  landlord  only  when  he  had  actual 
or  constructive  notice  of  the  defects,  and  constructive  notice  cannot  be 
predicated  upon  the  existence  of  a  defect  not  discoverable  by  inspection. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  Sf 
647-655,  667-660;   Dec.  Dig.  |  166.*] 

2.  Lakdlokd  and  Tkrakt  (|  169*)— Injuaixa  to  Pbopbbtt  ov  Txrari^-Ao- 

TIONB — EVIDXNOK— SunrOIKNOT. 

In  an  action  by  a  tenant  against  his  landlord  for  damages  for  the 
flooding  of  his  premises  from  a  leak  In  a  pump,  which  tbe  tenant  claim- 
ed was  in  control  ot  the  landlord,  evidence  of  the  negligence  of  the 
plumbers  engaged  by  the  landlord  to  thaw  out  the  frozen  pipes  and 
pump  held  insufficient  to  go  to  the  jory. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  M 
644-646,  664-667,  681-684;   Dec  Dig.  i  169.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Rudolph  Cohen  against  Sarah  F.  Cotheal.  Prom  the 
judgment  msmissing  the  complaint,  plaintiff  appeals.    Affirmed 

See,  also,  149  App.  Div.  944,  134  N.  Y.  Supp.  1128. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  lAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Milton  Mayer,  of  New  York  City,  for  appellant. 

Francis  Sims  McGrath,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  by  a  tenant  against  his  land- 
lord to  recover  damages  to  goods  in  the  premises  leased,  caused  by  a 
leak  of  water  from  a  crack  in  the  cylinder  of  a  gas  pumping  engine. 

The  defendant  is  the  owner  of  premises  known  as  No.  496  Broome 
street,  borough  of  Manhattan,  New  York,  and  of  a  five-story  loft 
building  thereon.  The  plaintiff  was  in  possessiop  of  the  basement  and 
first  floor  of  the  building  under  a  lease  with  the  defendant  The  co- 
partnership firm  of  Adler  &  Isaacs  was  in  possession  of  the  second  and 
third  floors,  and  their  lease  obligated  them  to  keep  the  premises  in 
repair,  including  repairs  to  the  plumbing  work,  water,  and  gas  pipes, 
and  fixtures  at  tiieir  own  cost  and  expense,  and  to  "take  charge  of  and 
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operate  the  gas  engine  in  said  premises,  and  to  pay  for  gas  for  same 
and  keep  said  engine  in  good  order  and  condition."  The  fourth  and 
fifth  floors  were  occupied  by  other  tenants. 

Water  for  the  third,  fourth,  and  fifth  floors  was  supplied  from  a 
tanii:  on  the  roof  of  the  building;  and  the  purpose  of  the  pumping 
engine,  which  was  on  the  third  floor,  was  to  keep  that  tank  supplied 
with  water,  and  to  accomplish  that  the  engine  was  operated  from 
time  to  time,  and  it  was  designed  to  shut  off  automatically  when  the 
tank  became  full.  The  engine  was  owned  by  the  defendant,  and  is 
described  as  a  "Rider  &  Ericson"  double  pump,  consisting  of  a  fly- 
wheel and  two  cylinders,  with  a  ramrod  in  each  cylinder ;  but  one  of 
the  cylinders  could  be  disconnected,  and  the  other  operated  alone. 
The  only  witness  who  described  the  method  of  operating  the  engine 
said: 

"When  we  wanted  water,  we  lit  the  gas  underneath  the  cylinder,  and  had 
It  lit  for  about  10  or  16  minutes,  when  we  started  the  flywheel  going. 
•  •  •  When  you  lit  the  pump,  It  would  start  going,  and  kept  the  piston 
rods  on  each  side  of  It  The  piston  rod  was  operated  by  the  gas,  and  when 
you  got  enough  heat  on,  it  started  the  flywheel  and  went  going." 

One  of  the  jurors,  who  was  an  engineer,  by  consent  described  the 
engine  as  follows : 

"There  Is  a  cylinder  containing  a  ramrod,  with  what  they  call  a  cylinder 
bead  inside,  and  as  the  gas  engine  causes  the  rod  to  go  forward  and  back- 
wards, it  sucks  the  water  up  and  pipes  It  beyond  the  cylinder  head  luside^ 
and  out  through  another  pipe,  thereby  forcing  it  up  .to  the  taak,  or  any  des- 
ignated place  where  the  pipe  runs." 

And  he  was  permitted  without  objection  to  say,  in  answer  to  a  ques- 
tion by  the  court,  that  he  could  not  account  for  die  crack  in  the  cylin- 
der. 

In  the  lease  to  plaintiff,  printed  provisions,  imposing  the  duty  of 
keeping  the  premises  including  all  plumbing  in  repair  upon  the  tenant, 
were  stricken  out  before  execution,  leaving  no  provision  on  the  sub- 
ject. Prior  to  the  execution  of  the  lease  under  which  the  plaintiff 
held  at  the  time  in  question,  he  had  occupied  upper  floors  of  the  build- 
ing as  a  tenant,  and  the  defendant  had  informed  him  that  one  Cam- 
mann  was  her  agent,  and  would  do  anything  required,  if  communicated 
with  over  the  telephone,  and  during  such  tenancy  certain  repairs  were 
made  by  the  agent  at  the  request  of  the  tenant. 

The  plaintiff  gave  evidence  tending  to  show  that  on  or  about  the 
9th  or  10th  day  of  February,  1899,  the  water  pipes  were  frozen,  and 
that  on  going  upstairs  he  found  ice  on  top  of  the  pump ;  that  he  noti- 
fied defendant's  agent,  who  promised  to  send  a  plumber;  that  within 
an  hour  and  a  half  or  two  hours  plumbers  came  and  looked  over  the 
pipes  and  a  meter,  which  was  installed  in  plaintiff's  basement;  that 
the  plumbers  stated  that  the  pipes  were  all  frozen,  and  that  it  would 
be  necessary  to  take  the  meter  out  and  cut  the  water  off  from  the 
building;  that  they  removed  the  meter,  and  four  or  five  days  later, 
and  on  the  15th  of  February,  brought  it  back  and  connected  it  up,  and 
examined  the  pipes  throughout  the  building,  and  the  pump,  and  stated 
to  plaintiff  that  the  pump  was  frozen ;  that  they  left  about  3  o'clodc 
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in  the  afternoon,  saying  that  they  would  return  in  a  short  time,  but 
they  did  not  until  after  the  flooding  of  the  premises ;  that  in  the  mean- 
time, since  the  pipes  were  first  frozen,  no  water  flowed  through  them, 
but  on  the  15th  the  weather  had  moderated,  but  still,  on  turning  the 
faucets,  no  water  flowed  from  the  pipes;  that  the  plumbers,  before 
leaving  on  the  15th,  informed  plaintiff  that  they  had  tried  the  pump 
"to  see  whether  there  was  any  water  in  there,  and  there  was  no  wa- 
ter," and  that  "the  pump  was  dry";  that  the  plumbers  made  no  at- 
tempt to  thaw  out  the  pipes,  and  did  no  work  "except  in  the  basement 
on  the  meter";  that  after  the  plumbers  left  other  tenants  "tried  to 
work  the  pump,  but  could  not ;  they  tried  to  heat  it  up ;  it  would  not 
work;"  that  tiie  pump  worked,  but  no  water  came  through  it;  and 
that  there  was  no  leak  until  after  the  close  of  business  on  the  15th. 
On  the  following  morning  a  cylinder  of  the  pump  was  found  to  be 
cracked,  and  large  quantities  of  water  had  come  through  the  crack 
and  run  down  through  the  building,  causing  the  damages  of  which 
the  plaintiff  complains.  The  plaintiff  also  testified  that  there  was  a 
stopcock  in  his  basement,  which  controlled  the  entire  supply  of  water 
for  the  building,  and  that  the  plumbers  turned  this  stopcock  off  be- 
fore they  left  the  building  the  last  time. 

There  is  no  evidence  with  respect  to  the  capacity  of  the  tank  on  the 
roof  of  the  building,  or  as  to  whether  or  not  there  was  water  in  it 
which  had  frozen;  but  in  view  of  the  quantity  of  water  which  must 
have  escaped,  according  to  the  testimony  of  the  plaintiff,  it  cannot  be 
reasonably  inferred  that  there  was  sufficient  water  in  the  pipes  and 
tank  before  the  water  was  cut  off  in  the  basement  to  account  for  the 
amount  whidi  flooded  the  premises.  It  is  evident,  therefore,  that  the 
stopcock  in  the  basement,  which  was  in  the  possession  and  under  the 
control  of  the  plaintiff,  must  have  been  turned  on  after  the  plumbers 
left  in  order  to  permit  the  flood  of  water  into  the  pipes  and  building. 
The  evidence  indicates  that  the  water,  owing  to  the  greater  pressure, 
rose  higher  in  the  pipes  at  night  than  in  the  daytime ;  and  it  is  quite 
probable  that  the  ice  in  the  pipes  thawed  sufficiently  to  permit  the  wa- 
ter to  rise,  and  that  it  then  escaped  through  the  crack  in  the  cylinder. 

[1,  2]  The  negligence  with  which  the  defendant  is  charged  is,  in 
effect,  the  failure  of  the  plumbers  to  thaw  out  the  pipes  and  to  dis- 
cover the  crack  in  the  cylinder.  Assuming  that  the  defendant  retained 
sufficient  control  over  the  pumping  engine  to  make  it  her  duty  to  her 
tenants,  other  than  Adler  &  Isaacs,  to  inspect  it  and  keep  it  in  repair, 
which  is  by  no  means  clear  (see  Underbill  on  Landlord  and  Tenant, 
vol.  2,  §  508,  and  cases  cited :  Levine  v.  Baldwin,  87  App.  Div.  150, 
84  N.  Y.  Supp.  92;  Peil  v.  Reinhart,  127  N.  Y.  381,  27  N.  E.  1077, 
12  L.  R.  A.  843;  Dollard  v.  Roberts,  130  N.  Y.  269,  29  N.  E.  104,  14 
L.  R.  A.  238),  that  it  is  not,  in  the  view  we  take  of  the  evidence,  nec- 
essary to  decide  that  question,  we  are  of  opinion  that  the  plaintiff  has 
failed  to  show  that  the  defendant  was  negligent.  The  most  favorable 
view  of  the  evidence  to  the  plaintiff  would  be  that  the  cylinder  was 
cracked  at  the  time  the  plumbers  were  there,  and  that  they  either  dis- 
covered it  or  should  have  discovered  it;  but,  even  so,  it  is  difficult  to 
discern  any  theory  upon  which  negligence  can  be  attributed  to  them, 
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since,  according  to  the  testimony  of  the  plaintiff,  they  cut  off  the  wa- 
ter from  the  entire  building,  which  removed  any  danger  that  the  prem- 
ises would  be  flooded. 

Moreover,  the  evidence  was  insufficient  to  take  the  case  to  the  jury 
upon  the  theory  that  the  crack  in  the  cylinder  existed  and  was  discov- 
erable at  the  time  the  plumbers  inspected  the  engine.  If  the  crack  was 
caused  by  water  freezing  in  the  cylinder,  it  would  be  the  merest  spec- 
ulation to  infer  that  the  crack  was  caused  while  the  water  was  freez- 
ing, and  then  opened  to  such  an  extent  as  to  render  it  discoverable  on 
reasonable  inspection.  In  fact,  there  is  no  evidence  with  respect  to  the 
length  or  width  or  location  of  the  crack  on  the  cylinder  from  which 
it  might  be  inferred  that  it  could  have  been  seen,  if  it  then  existed. 
The  only  thing  upon  which  a  landlord  is  liable  for  defects  in  that  part 
of  the  demised  premises  remaining  under  his  control  is  that  he  had 
actual  or  constructive  notice  of  the  defect,  and  there  being  no  evidence 
of  actual  notice,  constructive  notice  cannot  be  predicated  without  evi- 
dence of  the  existence  of  a  defect,  discoverable  by  reasonable  inspec- 
tion, for  such  a  length  of  time  that  it  would  have  been  discovered  by 
the  exercise  of  reasonable  care.  Stackpole  v.  Wray,  74  App.  Div. 
310,  77  N.  Y.  Supp.  633;  Idel  v.  Mitchell,  158  N.  Y.  134,  52  N.  E. 
740. 

Furthermore,  it  may  be  that  there  was  ice  in  the  cylinder  when  the 
engine  was  set  in  motion  by  the  plumbers,  or  by  the  tenants  after  the 
plumbers  left,  and  that  heating  the  engine  caused  the  crack,  or  that 
the  strdce  of  the  piston  was  such  as  to  crush  the  ice  between  it  and  the 
cylinder  with  such  force  as  to  cause  the  crack;  but  whether,  if  that 
caused  the  crack,  it  was  the  result  of  the  operation  of  the  engine  by 
the  plumbers  or  by  the  tenants  cannot  be  inferred  from  the  evidence 
with  any  degree  of  certainty,  for,  while  it  would  likely  take  place,  if 
at  all,  early  .in  the  operation  of  liie  engine,  still  there  is  no  evidence 
with  respect  to  the  extent  of  the  operation  by  the  plumbers. 

It  follows,  therefore,  that  the  judgment  should  be  affirmed,  with 
costs.    All  concur. 


(156  App.  rHv.  756.) 

PEOPLE  T.  MIGELLI. 

(Supreme  Court,  Appellate  DlTision,  First  Department    May  29,  1813.) 

1.  Kidnapping  (§  1*) — Nature  of  Offense. 

The  offense  of  kidnapping,  denounced  by  Penal  Law  (Consol.  Laws 
1909,  c.  40)  I  1250,  making  it  a  felony  to  entice  away  or  detain  a  child 
with  Intent  to  conceal  him  from  his  parents  and  extort  a  reward.  Is  a 
continuing  one,  which  extends  from  the  time  of  the  taking  of  the  child 
until  the  obtaining  of  the  reward. 

[Ed.  Note. — For  other  cases,  see  Kidnapping,  Cent  Dig.  |{  1-7;  Dec. 
Dig.  (  1.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  3928,  3929.] 

2.  Obiminal  Law  ((  423*)— Evidence— Acts  and  Dbclabations  or  Go-Con- 

6PIRAT0B8. 

In  a  prosecution  for  kidnapping  a  minor  child  for  purposes  of  ex- 
tortion, where  the  successful  accomplishment  of  the  crime  necessitated  a 

•Far  other  cases  see  same  topic  t  i  NUnan  In  Dec.  A  Am.  Digs.  1907  to  data,  A  Rep'r  Indezaa 


Digitized  by 


Google 


Sup.  Ct)  PBOFUE  y.  laoELU  103 

confederation  of  Beveral  peraonsi  defendant  securing  the  ctdld  and  the 
others  writing  threatening  letters  and  collecting  the  ransom,  evidence 
of  the  acts  and  declarations  of  defendant's  co-oonaplrators  are  admis- 
sible In  evidence. 

[Ed.  Note.— For  other  cases,  see  Oiiminal  Law,  Cent  Dig.  if  989- 
1001;   Dec.  Dig.  8  423.*] 

8.   iNIMCTtlENT  AND  iNTOKUAnOIT  (|  109*) — IBSUBB  AND  PB00I>— DECLARATIONS 

AND  Acts  or  Co-Conbfibatobs. 

In  a  prosecution  for  kidnapping  a  minor  child  for  the  purpose  of  ex- 
torting a  ransom,  evidence  of  the  acts  and  declarations  of  accused's  co- 
conspirators Is  admissible,  though  the  indictment  charged  no  conspiracy : 
for  the  consi^acy  was  essential  to  the  successful  accomplishment  of 
the  crime,  and  therefore  the  acts  and  declarations  of  defendant's  co-con- 
splrators  are  admissible  to  show  the  crime  and  the  conspiracy. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  U  320,  535 ;   Dec.  Dig.  |  169.*] 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

Vito  Micelli  was  convicted  of  kidnapping,  and  he  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Giuseppe  L,.  Maggio,  of  New  York  City  (Rosario  Maggio,  of  New 
York  City,  of  counsel),  for  appellant. 

Charles  S.  Whitman,  Dist  Atty.,  of  New  York  City  (Robert  S. 
Johnstone,  of  New  York  City,  of  counsel,  and  Charles  F.  Bostwick,  of 
New  York  City,  on  the  brie^,  for  the  People. 

CLARKE,  J.  Appellant  was  convicted  of  the  crime  of  kidnapping. 
The  indictment,  drawn  under  section  1250  of  the  Penal  Law  (Consol. 
Laws  1909,  c.  40),  is  in  two  counts,  for  leading,  taking,  enticing  away, 
and  detaining  a  child  of  the  age  of  three  years  with  intent  to  keep  and 
conceal  him  from  his  parents;  and,  second,  with  intent  to  extort  or 
obtain  money  and  reward  for  the  return  of  said  child. 

The  little  boy  was  the  son  of  an  Italian  physician,  Dr.  Scimeca,  who 
resided  at  No.  2  Priqce  street.  The  child  was  taken  on  the  street  on 
the  21st  of  June,  1910.  The  defendant  was  sufficiently  identified  as 
the  person  who  took  the  child  by  two  schoolgirls,  who  were  eyewit- 
nesses, and  by  the  statements  made  by  the  defendant  to  the  police  of- 
ficers who  arrested  him.  They  testified  that  on  the  street  he  offered 
$5  to  be  let  go;  that  when  he  asked,  "What  are  you  arresting  me  for?" 
he  was  told: 

"'We  are  arresting  you  for  kidnapping  Dr.  Scimeca's  child  last  June,  a 
year  ago.'  He  looked,  and  his  eyes  filled  up.  He  said,  'All  I  know  about  Dr. 
Scimeca's  diild  is  I  seen  him  on  Elizabeth  street;  he  was  crying;'  and  he 
said,  'I  thought  he  was  lost,  and  I  took  him  by  the  hand,  and  I  walked  him 
up  to  Bleecker  street;  when  I  got  to  Bleecker  street  a  man  came  along  and 
said  to  me,  "Where  are  you  going  with  the  boy?"  I  said,  "I  thought  he  was 
lost ;"  and  the  man  said,  "Give  him  to  me;"  and  the  man  took  th«  child  from 
ma'" 

The  policeman  continued : 

"I  says,  'How  do  you  know  It  was  Dr.  Scimeca's  boy?*  He  said,  'Well,  1 
heard  afterwards  that  It  was  Dr.  Scimeca's  boy.'  'Now,'  he  says,  'that  is  all 
I   know   about  It     Here  is  $100;    take  it     It  won't  do  you   no  good  to 

*rar  othar  casa*  *M  lam*  topis  *  i  wnama  In  Deo.  A  Am.  Diss.  1M7  to  ditto,  *  Rep'r  Imdozo* 


Digitized  by 


Google 


104  142  NOW  ZOBK  SUPPLEMENT  (Sop.  Ct. 

send  me  to  prison.'  •  •  •  And  the  next  morning  he  said,  Take  this 
1100  and  this  jewelry,  and  go  to  court  and  have  me  discharged.'  He  says, 
'You  might  as  weli  have  It  as  the  lawyers;'  »  »  •  and  he  says,  'I  have 
got  some  other  property  in  Italy;  if  yon  let  me  go,  I  am  willing  to  be  a 
pauper,  if  you  let  me  go.' " 

About  9  o'clock  on  the  evening  of  September  8,  1910,  Dr.  Scimeca, 
in  response  to  a  telephone  message  received  the  day  before,  and  ac- 
cording to  its  instructions,  went  over  to  Brooklyn  to  the  park  between 
Flushing  and  Park  avenues  near  Navy  street,  with  $1,700  in  an  enve- 
lope, which  he  gave  to  a  man  who  said:  "Good  evening,  Dr.  Scim- 
eca." The  next  night  after  the  pa3mient  of  the  money  the  child  was 
returned.  Its  grandmother,  on  a  telephonic  message,  had  gone  in  a 
carriage  to  East  Fifty-Fifth  street,  between  First  and  Second  avenues, 
borough  of  Manhattan,  arriving  there  about  midnight.  She  found  the 
child  on  the  sidewalk  alone.  There  was  sufficient  evidence  to  support 
the  verdict  of  the  jury  so  far  as  concerns  the  taking  of  the  child  by 
the  defendant 

There  were  received  in  evidence  a  number  of  threatening  and  abu- 
sive letters  received  by  Dr.  Scimeca,  which  began  the  day  after  the 
taking  of  the  child  and  continued  down  to  the  time  of  its  return. 
They  said  the  writers  had  the  child  in  their  possession ;  that  he  was 
sick,  and  might  die.  They  threatened  his  death  if  instructions  were 
not  followed  and  money  paid  as  directed,  and  promised  to  return  him 
on  performance  thereof.  There  was  also  received  evidence  of  tele- 
phonic messages  to  Dr.  Scimeca  containing  threats  and  instructions. 
Said  messages  referred  to  the  letters,  and  5ie  letters  also  referred  to 
the  telephonic  messages.  It  is  not  claimed  that  these  letters  were  writ- 
ten by  the  defendant,  or  that  the  telephone  messages  emanated  from 
him.  No  attempt  was  made  to  trace  either  set  of  communications  to 
him  personally.  The  receipt  in  evidence  of  these  oral  and  written 
communications  is  the  ground  upon  which  this  court  is  asked  to  re- 
verse this  judgment. 

[1]  The  crime  for  which  the  defendant  was  indicted,  namely,  kid- 
napping, was  a  continuing  crime.  It  was  for  leading,  taking,  and  en- 
ticing away  and  detaining  a  child  under  the  age  of  16  years,  with  in- 
tent to  extort  or  obtain  money  and  reward  for  his  return.  The  per- 
petration of  the  crime  began  by  the  taking  of  the  child  on  the  21st  of 
June  by  the  defendant  in  person,  was  continued  by  his  detention  until 
the  9th  of  September,  and  was  ended  by  his  return  on  said  date ;  the 
purpose  for  which  the  crime  had  been  committed  having  been  accom- 
plished by  the  payment  of  $1,700  by  his  father  on  the  previous  night. 

[2]  It  is  obvious  that  the  successful  accomplishment  of  such  a 
crime  necessitated  the  confederation  or  conspiracy  of  several  persons. 
The  defendant  was  clearly  responsible  for  the  acts  of  his  co-conspira- 
tors committed  during  the  continuance  of  the  crime — ^that  is,  the  pe- 
riod of  detention  of  the  child — in  the  furtherance  of  the  common  pur- 
pose and  with  the  common  design  to  extort  moneys  by  said  detention. 
The  letters  and  communications,  which  began  immediately  upon  the 
taking  of  the  child,  continued  throughout  its  detention,  and  ceased 
upon  its  return,  were  acts  done  in  furtherance  of  the  common  design. 


Digitized  by  VjOOQIC 


Sup.  Ct)  FBOFLB  V    MIOBLU  106 

for  -which  he  was  responsible,  and  were  therefore  admissible  in  evi- 
dence against  him. 

[3]  It  is  true  that  he  was  not  indicted  for  conspiracy.  In  People  v. 
McKane,  143  N.  Y.  455,  38  N.  E.  950,  it  was  said: 

"No  conspiracy  was  charged  in  the  Indictment,  nor  was  It  necessary,  since 
the  conspiracy.  If  shown,  was  evidence  tn  support  ot  the  charge  stated,  from 
which  the  Jury  might  find  the  main  fact  in  issue.  •  •  •  When  a  con- 
spiracy is  shown,  or  evidence  on  the  subject  given  sufficient  for  the  Jury, 
then  the  acts  and  declarations  of  the  conspirators,  in  furtherance  of  Its  pur- 
pose and  object,  are  competent,  and  in  a  case  like  this  it  Is  not  necessary, 
In  order  to  make  such  proof  competent,  that  the  conspiracy  should  be  charged 
In  the  Indictment" 

To  the  same  effect,  People  v.  Putnam,  90  App.  Div.  125,  85  N.  Y. 
Supp.  1056,  affirmed  on  opinion  below  179  N.  Y.  518,  71  N.  E.  1135. 

In  People  v.  Adrogna,  139  App.  Div.  595,  124  N.  Y.  Supp.  68,  de- 
fendant was  convicted  on  an  indictment  for  extortion.  The  court 
said: 

"There  Is  no  direct  evidence  that  the  defendant  wrote  the  letters,  or  any 
of  them,  and  for  this  reason  it  is  urged  that  the  defendant  could  not  be  con- 
victed under  the  indictment  charging  extortion  by  means  of  threats  that  the 
defendant  would  kill  Scarito.  But  he  could  be  convicted  under  the  indict- 
ment, not  only  if  he  wrote  the  letters  himself,  but  also  if  he  aiTted  in  con- 
junction with  those  who  did  write  them." 

In  People  v.  Campisi,  145  App.  Div.  at  page  266,  129  N.  Y.  Supp. 
at  page  976,  it  is  said : 

The  facts  "dlsdose  the  situation,  which  has  now  become  familiar,  of  the 
kidnapping  of  the  child,  the  sending  of  threatening  letters  to  the  parents  de- 
manding money,  or,  as  an  alternative,  the  death  of  the  child,  the  appearance 
of  a  person,  following  the  receipt  of  the  letters,  who  claims  to  know  the 
child's  whereabouts,  and,  if  the  money  Is  paid  over,  the  return  of  the  child. 
•  •  •  Defendant  •  *  •  claims  never  to  have  seen  the  letters  In  ques- 
tion. •  •  •  Upon  the  testimony  they  might  properly  have  found  either 
that  the  threatening  letters  had  been  sent  under  the  direction  of  defendant. 
If  he  did  not  write  them,  or  that  he  was  acting  in  conjunction  with  those  who 
did  write  them.    In  either  event  he  would  have  been  guilty  of  extortion." 

In  People  v.  Hall,  51  App.  Div.  57,  64  N.  Y.  Supp.  433,  Spring,  J., 
said: 

"It  Is  contended  on  behalf  of  the  defendant  that  it  was  error  to  receive 
evidence  of  the  transactions  or  statements  of  the  original  codefendants  oc- 
curring after  June  2l8t.  The  evidence  Justifies  the  conclusion  that  these  men 
were  engaged  Jointly  with  a  concerted  purpose  to  filch  money  from  the  com- 
plainant. This  did  not  relate  solely  to  the  specific  offense  set  out  in  the  in- 
dictment, but  it  was  a  continuing  design  to  blackmail,  and  that  was  car- 
ried on  after  June  2l8t.  It  was  during  the  execution  of  this  fell  purpose 
that  the  acts  and  declarations  now  complained  of  were  done  or  uttered.  It 
is  elementary  that  the  declarations  of  each  conspirator  are  admissible 
against  his  confederates,  when  they  were  made  during  the  execution  and  In 
furtherance  of  their  common  design.  1  Greenl.  Ev.  (16th  Ed.)  184 ;  People 
V.  Peckens,  163  N.  T.  576,  595  [47  N.  E7.  883].  The  extortion  of  the  money 
charged  in  the  indictment  was  one  fact,  one  element,  in  the  general  purpose 
to  wrest  money  from  Oberholzer.  These  conspirators  continued  to  carry  out 
this  purpose  for  several  days  after  the  act  of  extortion,  which  Is  the  sub- 
ject-matter of  the  Indictment.  Whatever  they  did,  although  after  this  spe- 
dflc  offense,  during  this  period.  Is  In  the  fulfillment  of  their  design,  and  is 
admissible  against  each  one  who  Is  proved  to  be  a  confederate.  •  •  • 
Fitzgerald's  connection  with  the  scheme  is  shown  by  abundant  evidence,  so 
that  his  letter  comes  within  the  rule  stated." 
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In  Roscoe's  Criminal  Evidence  (12th  Ed.)  page  372,  and  in  Russell 
on  Crimes  (6th  Ed.)  vol.  1,  page  535,  it  is  said : 

*****  The  prosecutor  may  either  prove  the  conspiracy  which  renders 
the  acts  of  the  conspirators  admissible  in  evidence,  or  he  may  iicove  the 
act4  of  the  different  persons,  and  thus  prove  the  conspiracy." 

*'Upon  an  Indictment  for  conspiracy,  the  evidence  Is  either  direct  of  a 
meeting  and  consultation  for  the  Illegal  purpose  charged,  or  more  usually, 
from  the  very  nature  of  the  case,  clrcumstantlaL  2  Stark,  on  Ev.  (2d  Eid.) 
232 ;  R.  V.  Cope,  1  Str.  144.  *  *  *  If  on  a  charge  of  conspiracy  it  appears 
that  two  persons  by  their  acts  are  pursuing  the  same  object,  and  often  by 
the  same  means,  the  one  performing  part  of  an  act  and  the  other  completing 
it,  for  the  attainment  of  the  object,  the  jury  may  draw  the  conclusion  that 
there  is  a  conspiracy."    Boscoe's  Crim.  £v.  (12th  Ed.)  p.  373. 

The  text-writers  are  in  accord.  Underhill  on  Crim.'Ev.  (2d  Ed.)  § 
491 ;  Phipson  on  Ev.  (4th  Ed.)  77  \  Grecnleaf  on  Ev.  (16th  Ed.)  vol.  3 
§  93  (quoted  with  approval  in  Spies  v.  People,  122  111.  1,  12  N.  E. 
865,  17  N.  E.  898,  3  Am.  St.  Rep.  320) ;  Wharton,  Crim.  Ev.  (10th 
Ed.)  vol.  2,  §  888,  also  p.  1432;  Russell  on  Crimes  (6th  Ed.)  vol.  1,  p. 
533. 

"A  conspiracy  may  be  proved,  as  other  tacts  are  proved  by  circumstantial 
evidence,  and  parties  performing  disconnected  overt  acts,  all  contributing  to 
the  same  result  and  the  consummation  of  the  same  offense,  may,  by  tiie  dr- 
cumiitanceB  and  their  general  connection  or  otherwise,  be  satisfactorily  shown 
to  be  conspirators  and  confederates  in  the  commission  of  the  offense."  KeUy 
V.  People,  65  N.  X.  565,  576,  14  Am.  Rep.  342. 

-Upon  the  same  point,  People  v.  Peckens,  153  N.  Y.  576,  47  N.  E. 
883;  People  v.  Van  Tassel,  156  N.  Y.  561,  51  N,  E.  274;  People  v. 
Miles,  123  App.  Div.  862,  108  N.  Y.  Supp.  510;  affirmed  192  N.  Y. 
541,  84  N.  E.  1117;  Danzer  v.  Nathan,  145  App.  Div.  448,  455,  129  N. 
Y.  Supp.  966, 

I  am  of  the  opinion,  it  having  been  satisfactorily  established  that 
the  defendant  personally  abducted  the  child,  that  the  court  properly 
received  in  evidence  the  communications  of  both  kinds  thereafter  re- 
ceived, followed  as  they  were  by  the  delivery  of  the  child  in  accord- 
ance with  the  fulfillment  of  the  promise  made  upon  the  payment  of  the 
money.  The  letters  and  statements  tended  to  prove  the  reason  and 
intent  of  the  detention.  They  were  naturally  and  logically  connected 
with  the  original  abduction.  They  were  as  competent,  it  seems  to  me, 
as  was  the  proof  of  the  payment  of  money  to  the  unknown  man  in 
Brooklyn,  as  a  consequence  of  which  alone  the  child  was  restored. 

We  discover  no  error  in  this  record  requiring  reversal,  and  the 
judgment  appealed  from  is  therefore  affirmed.    All  concur. 


(166  App.  Div.  842.) 

T.  S.  CLARKE  CO.  v.  BOARD  OP  EDUCATION  OP  CITY  OP  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department    May  29, 1913.) 

1.  Schools  and  School  Districts  (i  80*) — Conibacts— Accxftaitge. 

Greater  New  York  Charter  (Laws  1901,  c.  466)  \  169,  provides  for  the 
issuance  of  corporate  stock  by  the  board  of  estimate  and  apportionment 
for  l^e  construction  of  school  buildings,  to  an  amount  not  exceeding 

•For  otiMr  OMM  ■••  wnw  toplo  *  I  auMxm  la  Dm.  *  km.  Digs.  ISOT  to  data.  *  Rap'r  IndtzM 


Digitized  by 


Google 


Sup.  Ct)  T.  8.  OI4ABKB  00.  y.  BOABD  O?   BDUOAHOM  107 

13,600,000  in  any  one  calendar  year,  and  for  the  Issuance  of  a  larger 
amount  by  the  board  of  aldermen  with  the  approval  of  the  board  of  esti- 
mate and  apportionment  in  accordance  with  section  47,  providing  that  no 
bonds  or  other  evidence  of  indebtedness  shall  be  issued  under  the  au- 
thority of  this  section  unless  the  proposition  for  creating  such  debt  sliall 
first  be  an>roved  by  a  majority  vote  of  the  whole  board  of  estimate  and 
apportionment  Eeld,  that  the  board  of  education,  which  actually  made 
the  contract  for  the  construction  of  the  school  building,  could  not  enter 
Into  a  valid  contract  by  accepting  a  bid  conditional  upon  an  increased 
appropriation  of  corporate  stock,  for  section  1541  inhibits  any  department 
from  Incurring  expense  unless  an  appropriation  shall  have  previously  been 
made,  and  therefore  such  an  acceptance  created  no  valid  contract 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent. 
Dig.  H  191-194;   Dea  Dig.  |  80.*] 

2.  Schools  and  School  Dibibicts  (§  79*) — Public  Schools— Boabd  or  Edu- 
OATioH— PowEBS  or. 

Greater  New  York  Charter  (Laws  1901,  c.  466)  U  1059, 1061,  respectively 
provide  tliat  the  board  of  estimate  and  apportionment  and  the  board  of 
aldermen  may  raise  and  collect  such  revenue  as  may  be  necessary  for 
the  supiwrt  of  schools,  that  all  moneys  raised  for  educational  purposes 
shall  be  raised  in  a  special  and  general  fund,  the  general  fund  consisting 
of  aU  moneys  raised  for  the  payment  of  salaries  of  sui)erlntendents  and 
the  members  of  the  supervisory  and  teaching  staff,  and  the  special  fund 
embracing  all  moneys  raised  for  educational  purposes,  not  comprised  in 
the  general  fund,  the  board  of  education  having  power  to  administer  all 
moneys  appropriated  or  available  for  educational  purposes,  and  that  there 
shall  be  a  board  of  education,  Which  shall  have  the  management  and 
control  of  the  public  schools  subject  only  to  the  general  statutes.  Sec- 
tions 96  and  108,  respectivriy,  provide  that  the  board  of  education  shall  be 
one  of  the  administrative  departments  of  the  city,  and  that  the  head  of 
the  department  of  education  shaU  be  called  the  "board  of  education." 
Beld,  that  as  the  fund  for  the  purchase  of  land  and  erection  of  schools 
does  not  come  out  of  the  general  fund  as  it  appears  in  the  budget,  but 
from  the  issuance  of  corporate  stock,  over  which  the  board  of  estimate 
and  apportionment  and  board  of  aldermen  have*  control,  the  board  of 
education  has  no  authority  to  incur  expense  for  the  erection  of  a  school 
building,  no  appropriation  of  corporate  stock  having  been  made,  section 
1541  providing  that  no  expense  shall  be  incurred  by  any  of  the  depart- 
ments, unless  an  appropriation  shall  have  previously  been  made  covering 
such  expense,  and  hence  a  contract  made  before  an  appropriation  Is  in- 
vaUd. 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent 
Dig.  {!  188-191;   Dec.  Dig.  i  79.*] 

Action  by  the  T.  S.  Clarke  Company  against  the  Board  of  Educa- 
tion of  the  City  of  New  York.  The  complaint  was  dismissed  on  trial, 
and  the  exceptions  were  ordered  to  be  heard  at  the  Appellate  Division 
in  the  first  instance.  Exceptions  overruled,  and  judgment  entered  up- 
on the  dismissal. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Edward  M.  Grout  and  Paul  Grout,  both  of  New  York  City  (Edward 
M.  Grout,  of  New  Yoric  City,  of  counsel,  and  James  F.  McKinney,  of 
New  York  City,  on  the  brief),  for  plainti£E. 

Archibald  Watson,  Corp.  Counsel,  of  New  York  City  (Terence 
Farley,  of  New  York  City,  of  counsel,  and  Francis  Martin,  of  New 
York  City,  on  the  brief),  for  defendant. 

*For  otlMT  easw  lee  nin*  topio  1 1  HUiiBjiS  in  Dm.  ft  Am.  Dlgi.  1907  to  date,  A  Rap'r  Indww 
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CLARKE,  J,  This  is  an  action  brought  to  recover  $35,000  pros- 
pective profits  of  a  contract  alleged  to  have  beei>  made  by  the  plaintiff 
with  the  defendant  for  the  construction  of  School  No.  92  at  Park 
avenue  and  Grinnell  avenue,  borough  of  Queens,  in  the  former  town 
of  Newtown. 

On  February  3,  1908,  the  board  of  education  adopted  a  report  of  its 
committee  on  buildings  requesting  the  board  of  estimate  and  appor- 
tionment to  authorize  the  issue  of  corporate  stock  during  the  remain- 
der of  the  year  1908  to  the  amount  of  $9,964,637  for  the  erection, 
equipment,  and  improvement  of  school  buildings  and  premises,  $3,- 
500,000  of  said  amount  to  be  issued  immediately.  The  comptroller,  in 
line  with  the  policy,  already  established  for  the  department  of  parks 
and  other  departments  where  requests  were  made  for  the  issuance 
of  corporate  stock,  to  make  appropriations  for  specific  buildings,  in- 
stead of  appropriating  the  money  in  a  lump  sum,  wrote  to  the  board 
of  education  requesting  it  to  furnish  information  as  follows : 

"Schedule  A.  Name  and  location  of  all  school  buildings  now  under  con- 
struction, together  with  estimated  cost  of  providing  electric  work,  beating 
and  ventilating  apparatus,  and  furniture  for  each.  Schedule  B.  Estimated 
amount  of  contract  to  be  let  for  each  of  the  new  buildings  and  additions, 
plans  and  specifications  for  which  are  either  completed  or  in  an  advanced, 
stage.  Schedule  D.  Location  of  lots  in  Brooklyn  which  it  is  proposed  to 
improve,  together  with  estimated  expenditures  for  each." 

In  consequence  thereof,  the  following  resolution  was  adopted  by 
the  board  of  education: 

"Whereas,  the  comptroller  has  recommended  that  this  report  be  still  far- 
ther itemized:  Therefore,  be  it  resolved,  that  the  board  of  estimate  and 
apportionment  be,  and  It  is  hereby,  requested  to  return  the  said  above-men- 
tioned report,  without,  action  thereon." 

It  then  adopted  a  resolution,  proposed  by  the  committee  on  build- 
ings, giving  the  detailed  information  under  the  schedules  as  requested. 
On  April  1st  the  comptroller  wrote: 

"Concerning  the  request  for  an  Issue  of  corporate  stock,  etc,  12,164,701 
of  which  amount  has  already  been  authorized  for  equipment,  permit  me  to  say 
that  I  am  ready  to  recommend  the  authorization  of  $4,000,000  for  the  con- 
struction of  elementary  schools,  if  you  will  kindly  furnish  me  with  data 
showing  the  specific  purposes  for  which  it  will  be  used." 

The  committee  on  buildings  reported  to  the  board  of  education : 

"Tour  committee  has  selected  as  most  urgent  the  school  buildings  on  the 
subjoined  list," 

which  did  not  include  the  school  in  question  and  the  board  of  educa- 
tion adopted  the  resolution : 

"That  the  board  of  estimate  and  apportionment  be  and  it  la  hereby  re- 
spectfully requested  to  authorize  the  imnlediate  issue  of  corporate  stock  to 
the  amount  of  $4,107,075,  the  proceeds  thereof  to  be  used  for  the  general  con- 
struction of  new  elementary  school  buildings  and  additions,  and  necessary 
expenses  in  connection  therewith,  as  above  stated." 

On  the  22d  of  April  a  further  report  was  made  by  the  committee 
on  buildings  to  the  board  of  education,  giving  its  reasons  for  postpon- 
ing the  proposed  additional  building  for  Public  School  No.  S^  in 
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Brooklyn,  and  recommending  a  48-cIassroom  building  at  Park  and 
Grinnell  avenues,  in  the  borough  of  Queens,  and  recommending  that 
the  resolution  just  before  referred  to  be  amended  by  striking  out  the 
said  provision  for  school  No.  99  and  inserting  in  lieu  thereof  the  fol- 
lowing : 

"92.  Park  and  Grinnell  avenaes  and  Bandall  street,  North  Ciorona,  48 
rooms,  $182,000." 

This  was  adopted  by  the  board  of  education. 

The  board  of  estimate  and  apportionment  on  April  24,  1908,  had 
presented  to  it  by  its  secretary  the  resolutions  of  the  board  of  educa- 
tion referred  to,  and  after  hearing  the  president  of  said  board,  and 
consideration  having  been  had,  adopted  the  following  resolution : 

"Besolved,  that  pursuant  to  the  provisions  of  section  47  of  the  Greater 
New  York  Charter,  as  amended,  the  board  of  estimate  and  apportionment 
hereby  approves  of  the  issue  of  corxrarate  stock  of  the  city  of  New  York  to 
an  amount  not  exceeding  $4,607,075  to  provide  means  for  the  construction 
and  improvement  of  public  school  buildings  and  additions  thereto  as  follows." 

Then  follow  detailed  schedules,  includings  the  following : 

"Borough  of  Queens.  •  •  •  Public  School  82,  Park  and  Grinnell  av- 
enues and  Randall  street,  North  Corona,  48  rooms,  $182,000;  *  •  •  and 
when  authority  therefor  shall  have  been  obtained  from  the  board  of  alder- 
men the  comptroller  be  and  is  hereby  authorized  to  issue  corporate  stock  of 
the  city  of  New  York,  in  the  manner  provided  by  section  169  of  the  Greater 
New  York  Charter,  to  an  extent  not  exceeding  $4,607,075,  the  proceeds  where- 
of to  be  applied  to  the  purposes  aforesaid." 

The  resolution  was  concurred  in  by  the  board  of  aldermen  on  April 
26,  1908,  and  approved  by  the  mayor  on  June  4,  1908.  Plans  for  said 
school  building  were  thereafter  made  and  approved  by  the  board  of 
education,  bids  were  invited,  and  on  December  6,  1909,  these  bids 
were  received  and  duly  opened.  There  were  11  bids.  The  lowest  was 
that  of  the  plaintiff,  the  amount  thereof  being  $281,000.  On  Decem- 
ber 22,  1909,  the  committee  on  buildings  reported  to  the  board  of  edu- 
cation the  bids  made  and  stated : 

"The  committee  on  buildings  has  accepted  the  bid  of  the  lowest  bidder, 
and  submits  for  adoption  the  following  resolution:  'Kesolved,  that,  subject 
to  financial  ability,  the  contract  for  the  above-mentioned  work  be,  and  it  Is 
hereby,  awarded  to  the  lowest  bidder,  as  follows:  Borough  of  Queens,  for 
the  general  construction,  etc.,  of  new  Public  School  92,  T.  A.  Clarke  Co., 
fZSl.OOO.' " 

The  report  was  approved  and  the  resolution  adopted  by  an  unani- 
mous vote.  On  December  8,  1909,  the  secretary  of  the  board  of 
education  had  written  to  the  plainti£E : 

"Yon  are  hereby  notified  that  at  a  meeting  of  the  committee  on  buildings 
held  on  December  6,  1909,  the  action  of  the  chairman  in  accepting  your  bid 
or  bids,  as  stated  below,  was  approved  and  ratified,  subject  to  approval  of 
securities,  execution  of  contract,  and  certification  thereof  by  the  comptroller 
under  section  149  of  the  charter.  •  •  •  The  acceptance  of  this  bid  Is  also 
subject  to  financial  ability." 

On  April  15,  1910,  the  plaintiff  wrote  to  the  board  of  education,  re- 
counting the  facts,  and  that  it  had  offered  and  requested  that  the  exe- 
cution of  the  contract  be  completed,  and  that  further  delay  would 
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cause  damage,  and  it  demanded  that  it  be  permitted  to  commence  the 
actual  work,  and  said : 

"Tour  attention  la  called  to  the  fact  that  this  company  has  compiled  with 
all  the  conditions  of  said  notice  of  acceptance,  and  that  the  acceptance  of 
the  bid,  subject  to  the  financial  ability  of  the  city,  is  not  now,  and  has  not 
been,  a  lawful  condition,  as  certain  public  schools  are  now  being  erected,  the 
contracts  for  which  were  advertised  and  let  subsequent  to  the  acceptance 
of  our  bid." 

On  December  15,  1910,  the  secretary  of  the  board  wrote: 

"Referring  to  the  award  of  contract  made  by  the  board  of  education  on 
December  22,  1909,  subject  to  financial  ability,  for  the  general  construction 
of  new  Public  School  92,  Queens,  I  beg  to  advise  yon.  that  at  a  meeting- 
of  the  board  of  education  held  on  December  14,  1910,  a  report  and  resolu- 
tion was  adopted  to  the  effect  that  you  be  notified  that  there  was  not  a  suffi- 
cient appropriation  for  the  building  of  said  school,  and  that  the  conditional 
award,  which  was  made  upon  condition  that  sufllclent  funds  for  the  building 
of  said  school  could  be  obtained,  must  be  withdrawn,  for  the  reaten  that 
there  was  no  appropriation  for  that  purpose." 

[1]  Upon  these  facts  the  plaintiff  claims  that  its  bid  had  been  ac- 
cepted, and  that  by  the  refusal  of  the  board  of  education  to  execute 
the  formal  contract  a  cause  of  action  had  accrued  to  it  for  the  recov- 
ery of  its  prospective  profits.  Section  106i  of  the  Charter  (chapter 
466,  Laws  1901)  provides  as  follows: 

"There  shall  be  In  the  city  of  New  York,  as  constituted  by  this  act,  a  board 
of  education,  which  shall  have  the  management  and  control  of  the  publle 
schools  and  of  the  public  school  system  of  the  city,  subject  only  to  the  gen- 
eral statutes  of  the  state  relating  to  public  schools  and  public  school  in- 
struction, and  to  the  provisionB  of  this  act" 

Section  1059  provides  that  the  board  of  estimate  and  apportionment 
and  the  board  of  aldermen  may  raise  and  collect  by  tax  such  sum  of 
money  as  may  be  necessary  to  provide  for  the  conduct  of  the  schools 
as  called  for  by  the  budget  adopted  by  the  board  of  estimate  and  ap- 
portionment and  the  said  board  of  aldermen  pursuant  to  the  provi- 
sions of  this  act.    Section  1060  provides: 

"All  moneys  raised  for  educational  purposes  in  the  dty  of  New  York  shall 
be  raised  in  two  funds,  to  be  known  as  the  special  school  fund  and  the  gen- 
eral school  fund,  respectively.  The  general  school  fond  shall  consist  of  all 
moneys  raised  for  the  payment  of  salaries  of  the  dty  superintendent,  as- 
sociate city  superintendents  and  district  superintendents  •  *  •  and  all 
members  of  the  supervising  and  teaching  staff,  *  *  *  in  conformity  with- 
section  1091.  •  •  •  The  sitecial  school  fund  shall  contain  and  embrace 
all  moneys  raised  for  educattonal  purirases  not  comprised  in  the  general 
school  fund.  It  shall  be  the  duty  of  the  board  of  estimate  and  apportion- 
ment and  of  the  board  of  aldermen  to  Indicate  in  the  budget  in  raising  the- 
special  school  fund  the  respective  amounts  thereof  which  shall  be  available 
for  use  in  the  several  boroughs.  The  general  school  fund  shall  be  raised  in 
bulk,  and  for  the  dty  at  large.  The  board  of  education  shall  have  power  to- 
administer  and  shall  administer  all  moneys  appropriated  or  avalUble  for 
educational  purposes  in  the  dty  of  New  York." 

Section  169,  which  provides  for  the  issuance  of  corporate  stock, 
provides : 

"*  *  *  Sudi  corporate  stock  may  be  authorized  to  be  issued  by  the 
board  of  estimate  and  apportionment  without  the  concurrence  or  approval  of 
any  other  board  or  public  body  for  the  following  porposes  and  within  the- 
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foUowliig  Uaaltatioiia:  *  *  *  9.  For  constructing  and  eQulpping  Bcfaool 
bnUdlnga  and  acquiring  sites  thereof  to  an  amount  not  exceeding  ¥3,500,000 
In  any  one  <»lendar  year.  •  *  •  Corporate  stock  to  be  issued  for  pur- 
poses other  than  those  hereinbefore  in  this  section  specifically  enumerated, 
or  for  such  purposes  in  excess  of  the  amounts  therein  specified,  shall  be 
authorised  by  the  board  of  aldermen  with  the  approval  of  the  board  of  es- 
timate and  apportionment  as  provided  by  section  47  of  this  act," 

which  provides  for  the  board  of  aldermen  having  power — 

"to  provide  by  ordinance  *  *  *  for  acquiring,  or  constructing  public 
buildings,  including  school  houses  and  sites  thereof  for  the  use  of  the  dty; 
*  *  *  but  no  bonds  or  other  evidences  of  indebtedness  shall  be  issued  un- 
der the  authority  of  this  section,  unless  the  proposition  for  creating  such 
debt,  shall  first  be  approved  by  a  majority  vote  of  the  whole  board  of  esti- 
mate and  apportionment,  entered  on  the  minutes  of  record  of  such  board." 

I  am  of  the  opinion : 

First.  That  there  was  no  acceptance  of  this  bid.  It  was  a  condi- 
tional acceptance,  which  the  board  had  no  right  to  make  under  the 
doctrine  of  Williams  v.  City  of  New  York,  118  App.  Div.  756,  104 
N.  Y.  Supp.  14,  affirmed  192  N.  Y.  541,  84  N.  E.  1123,  because  it 
exceeded  the  amount  which  had  been  appropriated  by  the  board  of 
estimate  and  apportionment  and  the  board  of  aldermen. 

[2]  Second.  That  the  attempt  to  justify  the  cause  of  action  upon 
the  ground  of  the  absolute  control  of  its  funds  by  the  board  of  educa- 
tion must  fail.  The  amount  expended  for  purchase  of  land  and  erec- 
tion of  schools  does  not  come  out  of  the  general  fund,  which  is  appro- 
priated to  the  payment  of  teachers,  appears  in  the  budget,  and  is  raised 
by  taxation,  nor,  strictly  speaking,  out  of  the  special  fund,  but  from 
the  issuance  of  corporate  stock,  which  is  provided  for  by  specific  pro- 
visions of  the  charter.  It  has  already  been  determined  tiiat,  while  the 
board  of  estimate  and  apportionment  and  the  board  of  aldermen  have 
lio  control  over  the  salaries  of  the  teaching  staff,  said  boards  have  the 
power  to  fix  the  salaries  of  all  other  civilian  employes  of  the  .board 
of  education.  Hogan  v.  Board  of  Education,  200  N.  Y.  370,  93  N.  E. 
951.  The  creation  of  the  funded  debt  is  governed  by  the  provisions 
alluded  to  for  the  issuance  of  corporate  stock,  and  is  entirely  under  the 
contiol  of  the  board  of  estimate  up  to  $3,500,000,  and  of  the  board 
of  estimate  and  the  board  of  aldermen  for  sums  in  excess  thereof. 
Discretion  is  therefore  vested  in  such  bodies.  It  is  an  tmsound  con- 
tention, as  it  seems  to  me,  that  if  there  is  such  discretion,  which  may 
be  exercised  by  the  total  denial  of  the  request  of  the  board  of  educa- 
tion, there  is  not  included  as  a  necessary  part  thereof  discretion  as  to 
the  purposes  and  objects  for  which  such  stock  shall  be  issued.'  Said 
boards  represent  the  whole  city  and  all  its  interests.  If  the  whole  city 
is  to  be  bonded,  said  boards  must  certainly  have  the  power  to  limit 
the  various  purposes  for  which  such  bonds,  or,  as  now  called,  corpo- 
rate stock,  are  to  be  issued.  The  board  of  education,  to  obtain  the 
appropriation,  conformed  to  the  request  of  the  board  of  estimate  and 
made  a  specific  request  for  specific  purposes.  Those  specific  requests 
were  granted.  The  board  of  education  is  bound  thereby.  Non  constat 
they  would  have  been  granted  and  the  corporate  stock  authorized  oth- 
erwise.   The  board  of  education,  which  has  no  control,  other  than 
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by  initiation,  of  the  creation  of  this  funded  debt,  must  respect  the 
limitations  put  thereon  by  the  boards  vested  with  power  and  discre- 
tion. 

The  board  of  education,  while  a  corporation,  is  also  one  of  the  ad- 
ministrative departments.  Sections  96,  108.  Therefore  the  provisions 
of  section  1541  apply: 

"No  ezpenae  shall  be  incurred  by  any  of  the  departments,  boards  or  of- 
ficers thereof,  unless  an  appropriation  shall  have  been  previously  made  cov- 
ering such  expense,  nor  any  ezi>en8e  in  excess  of  the  sum  appropriated  in 
accordance  with  law." 

The  dismissal  of  the  complaint,  therefore,  was  proper,  the  excep- 
tions should  be  overruled,  and  judgment  entered  upon  the  dismissal, 
with  costs  to  the  defendant.    All  concur. 


(156  App.  Dlv.  824.) 

COLWELL  IMAD  CO.  v.  CONSTRUCTION  MATERIAL  &  COAL  CO. 
(Supreme  (Tourt,  Appellate  Division,  First  Department    May  29,  1913.) 

1.  Contracts    (S    269*) — Buildinq    Contbact— AoBXEnaNT    to    Discontinu* 

WoBK — Pebsonb  Between  Whok  Made. 

Where  a  contract  for  the  doing  of  plumbing  work  in  certain  buildings 
provided  for  a  payment  of  $2,500  when  the  lead  roughing  was  In,  $1,000 
to  be  paid  to  the  contractor  and  $1,500  to  a  company  furnishing  him 
the  plumbing  materials,  which  sum  was  thereby  assigned  to  such  com- 
pany, an  agreement  between  the  contractor  and  a  party  who  guaranteed 
such  payments,  after  the  lead  roughing  was  in  and  the  materials  fur- 
nished by  the  company,  to  discontinue  the  work  upon  payment  to  the 
contractor  of  $300  in  full  settlement,  could  not  affect  the  right  of  the 
company  furnishing  the  materials  to  the  amount  due  it  under  the  con- 
tract. 

[Ed.  Note. — For  other  cases,  see  Contracts,  C!ent  Dig.  |  1205;  Dec 
Dig.  S  269.*] 

2.  New  Tbiai.  (J  9*) — As  to  Pabt  of  Issues. 

Where  a  complaint  set  out  plaintiff's  claim  for  two  amounts  due  on 
a-  contract  as  one  cause  of  action,  and  no  motion  was  made  to  sepa- 
rately state  and  number  the  two  causes  of  action,  a  verdict  for  defend- 
ant could  not  be  separated,  and  allowed  to  stand  as  to  one  of  the  amounts 
claimed  and  set  aside  as  to  the  other. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  (Tent  Dig.  |  12 ;  Dea  Dig. 
i  9.»] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Colwell  Lead  Company  against  the  Construction  Ma- 
terial &  Coal  Company  to  recover  two  amounts  of  $1,500  and  $650, 
respectively,  alleged  to  be  due  on  a  contract.  From  an  order  setting 
aside*a  verdict  for  defendant  and  granting  a  new  trial  as  to  the  $1,500 
claim,  defendant  appeals.  From  so  much  of  the  order  as  denies  its 
motion  to  set  aside  the  verdict  as  to  the  $650  claim,  plaintiff  appeals. 
Modified. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Henry  Hetkin,  of  Brooklyn,  for  plaintiff. 

Thompson  &  Fuller,  of  New  York  City  (John  A.  Thompson,  of 
New  York  City,  of  counsel),  for  defendant. 

•For  oUtsr  caaaa  ■••  lame  topic  ft  I  itoubbb  in  Dec.  A  Am.  Dlsi.  U07  to  data,  *  Rep'r  Index«o 
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CLARKE,  J.  {!]  The  complaint  alleges  that  the  plaintiff  is  a 
corporation  engaged  in  the  manufacture  and  sale  of  plumbing  ma- 
terials and  plumbing  fixtures;  that  the  Gainsborough  Building  Com- 
pany is  a  corporation  which  owned  a  plot  of  land  in  the  borough  of 
Brooklyn  upon  which  it  was  erecting  seven  apartment  buildings;  that 
on  or  about  the  30th  of  August,  1910,  said  Gainsborough  Company 
entered  into  a  written  contract  with  one  Abraham  Sacks,  by  which 
Sacks  undertook  to  do  all  the  plumbing  and  gas  fitting  work  in  the 
seven  buildings  and  to  find  and  provide  such  good,  proper,  and  suffi- 
cient materials  of  all  kinds  whatsoever  as  shall  be  proper  and  suffi- 
cient for  the  completing  and  finishing  of  said  plumbing  work.  The 
price  of  the  said  labor  and  materials  was  to  be  $18,200,  to  be  paid  as 
follows : 

"When  the  iron  roughing  is  In  and  sewers  are  connected,  the  sum  of  $3,850 
by  paying  |1,500  of  same  to  the  party  of  the  second  part  and  the  sum  of 
¥2,350  to  Colwell  Lead  Company  at  Lafayette  and  Walker  streets,  Manhattan, 
which  sum  of  |2,350  Is  hereby  assigned  by  the  party  of  the  second  part  to  the 
said  Colwell  Lead  Company,  and  said  payment  must  be  made  direct  to  said 
Colwell  Lead  Company  without  further  notice.  When  lead  roughing  is  in, 
the  sum  of  $2,500  by  paying  $1,000  of  same  to  the  party  of  the  second  part 
and  the  sum  of  $1,500  to  Colwell  Lead  Company  at  Lafayette  and  "talker 
streets,  Manhattan,  which  sum  of  $1,500  is  hereby  assigned  by  the  party  of 
the  second  part  to  the  said  Colwell  Lead  Company  and  said  payment  must 
be  made  direct  to  said  Colwell  Lead  Company  without  further  notice,"  and 
further  provisions  for  payment  In  the  same  fashion  at  different  stages  of  the 
work. 

It  is  further  alleged  that  simultaneously  with  the  execution  of  said 
contract  the  defendant  executed  and  delivered  a  written  guaranty  to 
Sacks  and  the  plaintiff,  guaranteeing  the  first  payment  mentioned  in 
the  within  contract,  $3,850,  which  sum  the  defendant  afterwards  piaid ; 
that  for  the  purpose  of  inducing  Sacks  to  enter  into  the  said  written 
agreement  with  the  Gainsborough  Building  Company  and  for  the  pur- 
pose of  inducing  the  Colwell  Lead  Company  to  sell  and  deliver  plumb- 
ing materials  and  fixtures  for  the  premises  of  said  Gainsborough 
Building  Company,  and  by  reason  of  the  interest  that  defendant  had 
in  said  premises  and  in  the  completion  thereof — the  Gainsborough 
Company  being  indebted  to  the  defendant  in  large  sums  of  money  for 
building  materials  sold  to  it  for  use  in  the  building  mentioned — the  de- 
fendant prior  to  the  execution  of  said  written  agreement  between 
Sacks  and  the  Gainsborough  Building  Company,  and  for  a  valuable 
consideration,  agreed  with  Sacks  and  the  Colwell  Company  to  guaran- 
tee the  first  and  second  payments  in  said  agreement.  Pursuant  to 
said  agreement  it  executed,  acknowledged,  and  delivered  under  its  seal 
its  guaranty  in  writing  which  is  as  follows : 

"For  the  consideration  of  the  earn  of  $1  and  for  other  valuable  considera- 
tion, paid  to  the  Construction  Material  &  Coal  Company,  the  undersigned,  by 
Abraham  Sacks  and  Colwell  Lead  Company,  and  in  pursuance  to  an  agreement 
had  between  the  parties,  the  said  Construction  Material  &  Coal  Company 
hereby  guarantees  to  said  Abraham  Sacks  and  Colwell  Lead  Company,  or  el- 
ther  of  them,  the  second  payment,  of  $2,500  mentioned  in  a  certain  contract 
made  between  Abraham  Sacks  and  Gainsborough  Building  Company  bearing 
date  Angnst  30,  1910,  provided,  however,  that  all  labor  and  materials  are  fur- 
nished by  said  Abraham  Sacks  and  Colwell  Lead  Company  as  provided  In  said 
contract." 

142N.Y.S.— « 
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The  complaint  further  allies  that  thereafter  the  said  Sacks  pro- 
ceeded with  the  performance  of  the  contract  and  completed  all  the 
work  mentioned  to  entitle  him  to  his  first  payment  of  $3,850,  which 
was  duly  paid;  that  he  thereafter  further  proceeded  to  perform  all 
the  labor  and  furnish  all  the  materials  specified  in  said  contract  to  en- 
title him  to  receive  the  second  payment  of  $2,500,  as  therein  designat- 
ed, and  did  proceed  with  the  said  work  until  the  lOth  of  March,  1911, 
when  he  was  notified  and  ordered  by  the  defendant  herein  to  stop 
work  on  the  said  premises,  and  that  like  notice  was  given  to  the  Gains- 
borough Building  Company;  that  at  the  time  said  work  was  stopped 
the  plaintiff  sold  and  delivered  on  the  premises  aforesaid  all  of  the 
plumbing  material  required  for  the  lead  roughing  and  became  en- 
titled to  receive  from  said  Gainsborough  Company  and  the  defend- 
ant under  its  guaranty  the  sum  of  $1,500  as  specified  in  said  contract 
and  guaranty,  and  duly  performed  all  the  conditions  on  its  part  to  be 
performed;  that  at  the  time  said  work  was  stopped  Sacks  duly  per- 
formed all  the  conditions  of  the  said  contract  to  be  performed  on  his 
part  to  entitle  him  to  receive  the  lead  roughing  payment  of  which  $1,- 
500  was  assigned  to  plaintifif,  and  in  the  said  contract  mentioned,  ex- 
cept a  small  portion  of  the  work  with  reference  to  putting  in  all 
roughing  amounting  to  $50  which  said  Sacks  was  ready,  able,  and 
willing  to  perform  but  unable  to  do  so  by  reason  of  the  order  to  stop ; 
that  at  the  time  of  the  commencement  of  this  action  and  for  valuable 
consideration,  said  Sacks  duly  assigned  all  right,  title,  and  interest 
in  and  to  the  said  contract  and  guaranty  to  Abraham  Sacks,  Incorpo- 
rated, and  thereafter  said  corporation  duly  assigned  its  right,  title, 
and  interest  in  and  to  all  sums  of  money  due  on  the  guaranty  and  con- 
tract to  plaintiff;  that  no  part  of  said  sum  of  $1,500  originally  as- 
signed to  Colwell  Lead  Company  was  paid,  although  demanded,  and 
no  part  of  the  sum  of  $1,000  due  to  Sacks  was  paid  except  the  sum 
of  $300,  leaving  a  balance  due  said  Sacks  on  account  of  the  second 
payment  the  sum  of  $700,  less  the  sum  of  $50  for  labor  to  be  per- 
formed. 

A  stipulation  was  entered  into  upon  the  trial  that  all  the  allegations 
set  forth  in  the  complaint  in  each  and  every  paragraph,  except  9,  11, 
and  13,  are  admitted.  The  only  proof  to  be  adduced  at  the  trial  of 
this  action  by  either  party  is  with  reference  to  the  allegations  contained 
in  paragraphs  9,  11,  and  13,  which  said  allegations  defendant  is  deem- 
ed to  have  denied. 

On  the  7th  of  February  all  the  material  was  on  the  premises  for 
the  seven  houses  to  enable  Sacks  to  complete  the  work  required  to 
entitle  him  to  the  second  payment.  He  had  proceeded  after  the  first 
pajrment  and  had  done  some  work  when  he  received  a  request,  as  he 
puts  it,  to  go  slow. 

"Aud  I  promised  Mr.  Camardella  that  I  would  go  slow  and  I  would  bold  off 
for  a  month.  •  *  •  Then  I  started  In  ou  the  6th  ot  March  to  finish  and 
I  put  on  three  shifts  of  men.  *  *  *  No  one  told  me  to  commence  again. 
I  spoke  about  the  matter  with  the  Colwell  Lead  Company  and  they  thought 
it  was  advisable  to  go  ahead.  Q.  So  that  you  could  sue  the  defendant,  yes 
or  no?  A.  We  did  not  discuss  that  point,  but  we  discussed  the  proposition 
that  it  would  be  well  to  complete  the  work  and  finish  it  so  that  I  would  be 
entitled  to  my  payment." 
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He  had  almost  completed  when  he  was  notified  in  writing  on  the 
11th  to  stop.  As  Camardella  puts  it,  Sacks  was  requested  to  stop 
work ;  that  he  said  he  wanted  to  be  paid  for  what  he  had  done ;  that 
it  amounted  to  about  $500  worth,  and  that  if  he  received  that  he 
would  stop;  that  after  negotiations  he  agreed  to  take  $300,  which 
was  paid  to  him,  and  thereupon  the  work  ceased  for  a  while,  and 
when  it  was  found  that  he  had  started  up  again  without  being  re- 
quested to  he  was  notified  plainly  in  writing  to  stop. 

The  court  left  the  case  to  the  jury  as  follows : 

"Did  tbe  defendant  on  or  about  January  6,  1911,  through  Mr.  Camardella, 
its  treasurer,  request  Mr.  Sacks  to  cease  work  on  the  premises,  and  did  he 
promise  to  do  so  if  he  received  his  pay  for  the  work  up  to  that  time?  To  this 
question  you  will  make  answer  yes  or  no.  •  •  •  In  that  connection  the 
court  instructs  you  that  If  the  parties  at  that  time  mutually  agreed  to  stop 
the  work,  and  if  this  (SOO  was  paid  by  Camardella  under  this  arrangement, 
then  if  Mr.  Sacks  continued  to  work  without  a  request  on  the  part  of  the  de- 
fendant company  who  had  given  him  the  notice,  he  did  this  at  his  peril.  You 
see  this  is  a  very  important  question  not  only  to  Mr.  Sacks  but  also  to  the 
plaintiff  as  well  as  to  the  defendant  *  *  *  If  you  resolve  all  questions  of 
tact  in  favor  of  the  plaintUI  and  shall  decide  that  Mr.  Sacks  performed  his 
work  and  was  not  requested  to  atop  as  defendant  contends,  then  you  come 
to  the  question  of  amount  •  •  •  On  the  other  hand,  if  you  shall  find  that 
the  parties  agreed  at  tbe  time  mentioned  to  stop  work,  and  that  work  was 
stt^ped  under  that  agreement,  then  you  may  find  a  verdict  in  favor  of  the 
defendant.  Flidqturs  Counsel :  I  respectfully  except  to  that  portion  of  youi 
honor's  charge  Just  mentioned,  that  if  the  Jury  find  that  on  the  6th  of  January 
the  conversation  alleged  took  place  and  that  Sacks  agreed  to  stop  work,  in 
that  case  they  must  find  a  verdict  in  favor  of  the  defendant ;  and  I  ask  your 
honor  to  charge  the  Jury  that  if  the  jury  find  that  at  the  time,  that  is,  on 
January  the  6th,  the  time  this  conversation  took  place,  or  alleged  conversa- 
tion took  place,  tbe  Colwell  Lead  Company  d^vered  all  of  the  material  as 
called  for  by  the  contract  and  that  said  material  was  on  the  premises  at  that 
time,  that  In  that  event  there  must  be  a  verdict  in  the  sum  of  $1,500  for  the 
Colwell  Lead  Company." 

The  jury  returned  a  verdict  for  the  defendant  and  answered  the 
questions  submitted  in  the  afiirmative.  In  his  opinion  on  the  motion 
for  a  new  trial,  the  court  said: 

"The  guaranty  is  several  and  under  it  $1,500  was  to  be  paid  directly  to  the 
plaintlfl!  for  material  furnished  and  $1,000  to  Sacks  for  labor  performed.  So 
far  as  the  Sacks  claim  is  concerned,  the  jury  specifically  found  that  it  was 
satisfied  by  the  payment  to  him  of  the  $300,  and  the  verdict  so  returned  ter- 
minates the  issue  in  respect  of  that  demand.  The  right  of  the  plaintiff  to  the 
$1,500  rests  upon  different  grounds.  Under  the  contract  that  sum  became 
payable  to  the  plaintiff  when  tbe  lead  roughing  was  in,  and  under  tbe  guar- 
anty it  was  to  be  paid  provided  the  plaintiff  famished  the  materials  called  for 
by  the  said  contract  If  the  lead  roughing  was  in  and  the  materials  fur- 
nished, plaintiff  was  entitled  to  have  the  jury  instructed  that  If  they  found 
such  to  be  the  fact  they  must  find  a  verdict  in  Its  favor,  for  that  sum.  Sacks 
was  not  the  agent  of  plaintiff.  His  agreement  with  the  defendant's  treasurer 
in  no  manner  affected  plaintiff's  rights.  The  plaintiff  was  induced  to  deliver 
sundry  plumbing  materials  and  fixtures  because  the  defendant  guaranteed 
their  payment,  and  if  as  guarantor  it  claimed  tbe  right  to  terminate  its  ob- 
ligation as  surety,  it  could  only  do  so  by  dealing  with  the  plaintiff  direct" 

The  motion  to  set  aside  the  verdict  as  to  $1,500  was  granted,  and 
as  to  $650  denied.  From  the  order  entered  thereon  these  appeals  are 
taken. 
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[2]  The  complaint  sets  out  plaintiff's  claim  in  one  cause  of  action. 
No  motion  was  made  to  separately  state  and  number  two  causes  of 
action.  Under  such  circumstances,  we  do  not  see  how  the  verdict  of 
the  jury  can  be  separated,  and  one  part  allowed  to  stand  and  the  othef 
set  aside. 

The  defendant  claims  that  it  had  the  power  to  stop  this  work,  and 
that  if  it  did  the  contract  was  broken  and  no  payments  became  due 
under  it.  It  also  claims  that  this  payment  of  $300  was  in  the  nature  of 
an  accord  and  satisfaction,  and,  having  been  paid.  Sacks  had  no  right 
to  do  any  more  work,  and  therefore  no  further  sum  became  due  which 
could  be  assigned  to  the  plaintiff  and  give  it  a  cause  of  action  therefor. 

The  difficulty  with  this  claim  is  that  if  it  had  the  power  to  order 
the  work  stopped  it  had  no  legal  right  to  do  so.  As  matter  of  fact  the 
work  was  not  stopped,  but  suspended,  and  finally  resumed  and  sub- 
stantially completed.  Accord  and  satisfaction  is  not  pleaded.  Nor  is 
payment.  Sacks  certainly  was  not  the  agent  of  the  plaintiff  and  could 
make  no  agreement  which  would  interfere  with  its  rights.  The  ver- 
dict should  have  been  set  aside  in  its  entirety. 

The  order  appealed  from  should  be  modified  by  providing  that  the 
verdict  of  the  jury  should  be  set  aside  and  a  new  trial  ordered,  and  as 
so  modified  affirmed,  and,  as  both  parties  appeal,  without  costs  to  ei- 
ther party.    All  concur. 


(166  App.  Dlv.  466.) 

PEOPLE  ex  rel.  BUFFALO  &  L.  E.  TRACTION  CO.  T.  STATE  BOARD  OF 

TAX  COM'BS. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    April  30,   1913.) 

1.  Taxation  (J  376*) — Assessmeht— Tangibli  Pbopebtt. 

The  viaduct  of  a  street  car  company  was  properly  treated  as  tangible 
property  in  assessing  its  special  franchise;  but  tlie  pavement  between 
the  rails  of  its  tracks  and  for  two  feet  outside  thereof  was  improperly 
considered  as  tangible  property. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  H  625,  62&-631 ; 
Dec.  Dig.  I  376.*] 

2.  Taxation  (J  496*) — Assessuent — ^Reduction — Sufficiency  of  Evidencb. 

In  a  proceeding  to  have  an  assessment  of  the  franchise  of  a  traction 
company  reduced,  evidence  held  not  to  show  that  the  assessment  was 
excessive  after  an  improper  item  had  been  eliminated  from  the  assess- 
ment. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  !g  890-810;  Dec. 
Dig.  §  496.*] 
8.  Taxation   (|  49e*)— Assessment — Reduction — Burden   of   Showing  Ex- 
cess. 

It  is  incumbent  on  a  traction  company,  seeking  to  have  an  assessment 
of  its  franchise  reduced,  to  affirmatively  show  that  the  assessment  im- 
posed by  the  state  board  of  tax  commissioners  was  excessive,  and  that 
It  is  entitled  to  have  the  assessment  reduced. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  {{  890-910; 
Dec.  Dig.  {  496.*] 

Appeal  from  Special  Term,  Erie  County. 

Proceeding  by  the  People,  on  the  relation  of  the  Buffalo  &  Lake 
Erie  Traction  Company,  against  the  State  Board  of  Tax  Commis- 

*For  otlter  casw  s««  utae  topic  *  i  nuubeb  In  Dee.  A  Am.  Diss.  1907  to  date,  *  Rep'r  Indexes 
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sioners  (Town  of  Westiield  Case).  From  a  final  or^er  of  the  Special 
Term  {^7  Misc.  Rep.  235,  136  N.  Y.  Supp.  474),  reducing  an  assess- 
ment upon  relator's  special  franchise  and  apportioning  the  assess- 
ment, both  parties  appeal.  Reversed,  and  assessment  confirmed  as 
reduced. 

Argued  before  McLENNAN,  P.  T.,  and  KRUSE.  ROBSON, 
FOOTE,  and  LAMBERT,  JJ. 

Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo  (Edward  H.  Letch- 
worth,  of  Buffalo,  of  counsel),  for  relator. 

Thomas  Carmody,  Atty.  Gen.,  and  C.  R.  McSparren,  of  Albany, 
for  defendant 

FOOTE,  J.  This  is  a  proceeding  by  certiorari  to  review  the  ac- 
tion of  the  state  board  of  tax  commissioners  in  assessing  special  fran- 
chises of  relator  in  the  town  of  Westfield,  Chautauqua  county,  in  the 
year  191L  Relator's  special  franchises  were  assessed  at  the  sum  of 
$r30,000  as  their  value.  In  its  petition  for  the  writ  of  certiorari,  re- 
lator, among  other  things,  alleges  that  this  assessment  is  erroneous 
by  reason  of  overvaluation,  and  that  the  value  of  the  property  does 
not  exceed  the  sum  of  $50,212.45.  By  its  return  the  defendant  board 
denies  that  the  assessment  is  erroneous  by  reason  of  overvaluation, 
and  certifies  that  the  valuation  was  made  in  gross,  after  considering 
separately,  as  elements  in  arriving  at  said  valuation,  both  the  in- 
tangible right  or  privilege  to  occupy  and  use  the  streets,  highways,  and 
public  places  for  which  the  special  franchise  was  granted  and  the 
value  of  the  tangible  property  located  therein  and  used  in  connection 
therewith,  and  "no  separate  valuations  of  said  intangible  right  or 
tangible  property  were  made." 

On  the  hearing  at  Special  Term,  no  testimony  was  given,  but  the 
parties  made  and  submitted  a  written  stipulation  of  facts  as  the  basis 
for  the  determination  of  the  controversy.  Among  the  facts  so  agreed 
to  are  the  following:  (1)  That  the  present  value  of  relator's  prop- 
erty in  the  streets,  on  the  basis  of  the  cost  of  reproducing  the  same 
new,  is  $179,979.35,  including  the  viaduct  and  pavement.  (2)  The 
present  value  of  the  property  in  the  streets,  allowing  for  depreciation, 
is  $152,723.45,  including  said  viaduct  and  pavement.  (3)  That  the 
assessment  includes  an  item  of  $55,000  tangible  property,  represent- 
ing the  value  of  the  so-called  Westiield  viaduct,  after  deducting  the 
amount  contributed  toward  its  construction  by  the  town  of  WesSield. 
(4)  That  the  assessment  includes  an  item  of  $12,656  tangible  property, 
representing  the  depreciated  value  of  the  pavement  between  the  trades 
of  the  relator's  railroad  and  for  two  feet  outside  of  those  tracks,  being 
the  pavement  which  relator  is  required  to  have  and  keep  in  permanent 
repair  pursuant  to  section  98  of  the  Railroad  Law  (Consol.  Laws  1910, 
c.  49). 

Attached  to  the  stipulation  is  the  written  contract  made  October 
13,  1908,  between  the  town  of  Westfield,  its  highway  commissioner, 
and  relator,  providing  for  the  construction  of  the  viaduct  in  question 
by  relator  and  the  contribution  by  said  town  to  the  expense  thereof 
of  the  sum  of  $35,000.    From  this  contract  it  appears  that  relator 
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agreed  to  construct  this  viaduct  at  an  expense  of  at  least  $95,000,  to 
carry  one  of  the  highways  of  said  town  across  the  valley  of  the  Chau- 
tauqua creek,  and  also  to  carry  relator's  railroad,  the  tracks  of  which 
are  in  this  highway. 

[1]  The  Special  Term  has  determined  that  the  viaduct  in  which 
relator  has  an  investment  of  $55,000  was  properly  treated  by  the  de- 
fendant board  as  tangible  property  of  relator  in  the  street,  but  that 
the  pavement  between  the  rails  of  relator's  railroad  track  and  for  two 
feet  outside  those  rails,  which  has  a  present  depreciated  value  of  $12,- 
656,  is  not  tangible  property  of  relator,  to  be  included  as  such  in  the 
assessment  of  its  special  franchise.  The  reasons  for  the  conclusions 
so  reached  are  stated  in  the  opinion  of  Mr.  Justice  Wheeler  upon  the 
decision  of  the  case,  which  is  reported  in  136  N.  Y.  Supp.  474.  We 
concur  in  this  opinion  as  respects  the  propriety  of  treating  the  viaduct 
as  tangible  property  of  relator,  and  the  inpropriety  of  treating  the 
pavement  as  such,  and  we  find  no  occasion  to  add  anything  here  upon 
that  subject. 

[2]  It  is  urged,  however,  by  the  learned  Attorney  General,  that  if 
it  be  conceded  that  the  pavement  was  not  tangible  property  of  relator 
in  the  streets,  to  be  valued  as  such  in  the  assessment,  but  was  owned 
by  the  municipality,  still  as  the  assessment  for  relator's  special  fran- 
chise is  $130,000,  and  the  stipulated  value  of  relator's  property  in  the 
streets,  after  allowing  for  depreciation,  is  $152,723.45,  including  the 
viaduct  and  pavement,  a  deduction  of  $12,656  erroneously  included 
for  the  pavement  leaves  the  value  to  be  assessed  at  $140,067.45,  or 
more  than  $10,000  greater  than  the  assessment,  and  hence  that  the  as- 
sessment is,  in  fact,  too  low,  and  relator  has  not  been  injured.  We 
think  defendant  is  correct  ih  this  contention. 

[3]  It  is  incumbent  on  relator  to  show  affirmatively  that  the  assess- 
ment imposed  by  the  state  board  was  excessive,  and  that  it  is  entitled 
to  have  the  amount  of  the  assessment  reduced.  People  ex  rel.  Jamaica 
Water  Supply  Co.  v.  State  Board  of  Tax  Commissioners,  196  N.  Y. 
39,  89  N.  E.  581 ;  People  ex  rel.  Niagara  Falls  Hydraulic  Power  & 
Mfg.  Co.  V.  State  Board  of  Tax  Com'rs,  202  N.  Y.  426,  95  N.  E.  754. 
In  the  case  last  cited  it  was  found  as  a  fact  by  the  trial  court  that  the 
valuation  of  the  special  franchise  of  the  relator  in  that  case,  as  deter- 
mined by  the  state  board  at  $185,400,  was  less  than  the  actual  value 
of  siaid  franchise;  but  in  valuing  the  franchise  the  state  board  had 
included  the  value  of  a  proportionate  part  of  the  water  power  devel- 
oped by  relator's  canal,  and  although  this  was  held  to  be  erroneous, 
still  the  relator  in  that  case  was  held  not  entitled  to  relief,  because  it 
did  not  appear  that  the  assessment  was  excessive  as  respects  the  value 
of  relator's  other  property  excluding  the  water  power. , 

The  learned  justice  at  Special  'Term  distinguishes  that  case  from 
the  present  case  because  there  is  no  finding  in  this  case  that  defend- 
ant's valuation  of  the  special  franchise  is  too  low,  and  that  here  the 
parties  have  stipulated  that  the  assessment  as  made  includes  an  item 
of  $12,656  for  pavement  as  tangible  property.  We  think  these  circum- 
stances do  not  serve  to  distinguish  the  two  cases.  The  board  was  not 
justified  in  the  present  case  in  including  the  value  of  the  pavement  in 
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the  assessment  as  tangible  property  of  the  relator.  In  the  case  cited 
the  board  had  improperly  included  a  portion  of  the  value  of  the  wa- 
ter power  as  part  of  the  special  franchise,  but  after  that  erroneous 
item  was  deducted  it  still  did  not  appear  that  the  assessment  was  er- 
roneous in  that  case,  and  after  the  erroneous  item  of  the  pavement  is 
deducted  in  our  case  the  conceded  value  of  the  remaining  property  of 
relator  subject  to  assessment  is  greater  than  the  amount  of  the  assess- 
ment. Thus  relator  has  failed  to  show  that  it  is  injured  by  this  assess- 
ment. On  the  other  hand,  it  has  conceded  by  the  stipulation  made 
that  the  assessment  should  have  been  for  at  least  $140,067.45,  or  more 
than  $10,000  greater  than  it  is. 

We  conclude,  therefore,  that  the  order  appealed  from  should  be 
reversed,  and  the  assessment  confirmed,  reducing  the  amount  thereof 
20  per  cent,  for  equalization,  with  costs  of  this  appeal  to  the  defendant. 
All  concur ;  KRUSE,  J.,  in  result  only. 


aStt  App.  IMv.  fl23.> 

PEOPLE  ex  reL  BUFFALO  4  L.  B.  TRACTION  CO.  V.  STATE  BOARD  OF 

TAX  COITRS. 

(Snpreme  Court,  Appellate  Division,  Fourth  Department    April  30,  1913.) 

Appeal  from  Special  Term,  Erie  County. 

Proceeding  by  the  People,  on  the  relation  of  the  Buffalo  &  Lake 
Erie  Traction'  Company,  against  the  State  Board  of  Tax  Commission- 
ers (City  of  Dunkirk  Case).  From  a  judgment  for  relator,  defendant 
appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  T.,  and  KRUSE,  ROBSON, 
FOOTE,  and  LAMBERT,  JJ. 

PER  CURIAM.  Order  affirmed,  with  costs,  upon  the  authority  of 
decision  in  People  ex  rel.  Buffalo  &  Lake  Erie  Traction  Co.  v.  State 
Board  of  Tax  Commissioners  (Town  of  Westfield  Case)  142  N.  Y. 
Supp.  116,  handed  down  this  day.  All  conciu',  except  KRUSE,  J., 
who  dissents  in  a  memorandum. 

KRUSE,  J.  (dissenting).  If  the  $16,000,  the  value  of  the  depreci- 
ated pavement,  is  assessable  at  all  (and  I  think  it  is),  I  do  not  see  that 
it  makes  any  practical  difference  whether  the  tax  cc»imiissioners  classi- 
fied it  as  tangible  property  belonging  to  the  relator  or  an  intangible 
right.  The  amount  of  the  assessment  will  remain  the  same,  unless, 
of  course,  there  is  a  double  assessment,  including  it  in  the  intangible 
right  and  again  with  the  tangible  property.  But  it  seems  clear  that 
was  not  done.  It  was  stipulated  and  is  found  to  be  included  with  the 
tangible  property,  and  it  can  hardly  be  assumed  that  the  tax  com- 
missioners included  the  value  of  the  pavement  twice.  And,  besides, 
the  entire  assessment  for  the  intangible  right  is  but  $12,000.  I  think 
no  overvaluation  has  been  shown,  and  no  reduction  should  be  made, 
save  that  the  values  should  be  reduced  to  a  sum  in  proportion  to  which 
other  property  on  the  same  rolls  in  the  tax  district  is  assessed,  to  wit, 
80  per  cent. 
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(156  App.  Dlv.  776.) 

In  r*  OPENING  WALTON  AVE. 

(Supreme  Conrt,  Appellate  DiTMon,  First  Department    May  29,  1913.) 

Municipal  Cospokations  (S  404*) — Stbbet  Closing— Daicaqbs. 

Street  Closing  Act  of  1893  (Laws  1893,  c.  1006)  {  6,  provides  that, 
wltliin  six  years, after  the  flling  of  a  map  indicating  the  discontinuance  of 
a  street,  any  owner  aftected  by  the  discontinuance  shall  present  to  the 
comptroller  a  written  statement  or  claim  for  compensation  or  be  forever 
barred  from  claiming  compensation  for  such  discontinuance.  Eeld,  that 
a  claim  which  was  not  filed  until  more  than  six  years  after  the  right  to 
compensation  accrued,  when  the  street  was  legally  discontinued,  waa 
barred. 

[Ed.  Note. — For  other  cases,  see  Municipal  Ck>rporatlons,  Cent  Dig.  ff 
989-991,  993-999;    Dec.  Dig.  i  404.*] 

Appeal  from  Special  Term,  New  York  County. 

In  the  Matter  of  Opening  Walton  Avenue.  From  an  order  of  the 
Special  Term  referring  to  the  commissioners  of  estimate  and  assess- 
ment the  claim  of  Philip  Wooley  for  damages  from  the  discontinuance 
of  a  street,  an  appeal  was  taken.  Reversed,  and  motion  to  refer 
denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CIvARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

James  Regan  FitzGerald,  of  New  York  City,  for  appellant 

Benjamin  Trapnell,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The*  petitioner  is  the  owner  of  property  abutting  upon 
Hawkstone  street  (also  known  as  Sixth  avenue)  in  the  borough  of 
the  Bronx,  city  of  New  York.  He  and  his  grantors  have  owned  said 
property  since  prior  to  July  5,  1905,  on  which  date  said  Hawkstone 
street  became  legally  closed  and  discontinued  as  a  public  street  under 
the  so-called  Street  Closing  Act  (Laws  1895,  c.  1006),  by  the  physical 
opening  of  172d  street,  one  of  the  streets  bounding  the  square  or  plot 
within  which  petitioner's  property  is  located  as  shown  upon  the  per- 
manent plan  filed  on  November  2,  1895,  upon  which  Hawkstone  street 
is  also  shown  as  a  street  to  be  closed  and  discontinued. 

We  have  already  decided,  in  a  case  arising  out  of  the  discontinuance 
of  this  same  street,  that  whatever  damage  resulted  to  any  abutting 
owner  in  consequence  of  such  discontinuance  accrued  on  the  date  on 
which  the  said  street  was  legally  discontinued,  to  wit,  July  5,  1905. 
Matter  of  the  City  of  New  York  (Dimelow  Claim)  145  App.  Div. 
855,  130  N.  Y.  Supp.  378,  affirmed  204  N.  Y.  670,  98  N.  E.  1118; 
Matter  of  Mayor,  etc.,  166  N.  Y.  495,  60  N.  E.  180.  The  plaintiff 
claims  damages  under  an  assignment  from  those  who  owned  the 
property  on  July  5,  1905. 

By  the  Street  Closing  Act  of  1895  provision  is  made  for  the  ascer- 
tainment of  the  damage  sustained  by  the  owner  of  land  abutting  upon 
a  discontinued  street  either  upon  application  of  the  corporation  coun- 
sel in  behalf  of  the  city,  or  of  the  aggrieved  property  owner.  With 
respect  to  the  latter  the  act  undertakes  to  establish  a  limitation  of 

*For  oUi«r  oasM  (M  lame  topio  *  i  mumbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  *  Rep'r  Indezea 
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time  within  which  a  claim  for  such  damages  must  be  presented.    The 
language  is: 

"Frovided,  however,  that  within  six  years  after  the  filing  of  such  map" 
(that  is,  a  map  or  plan  indicating  that  the  street  Is  to  be  discontinued)  "any 
owner  or  owners  interested  and  affected  by  such  discontinuance  and  closing 
shall  present  to  the  chief  financial  officer  or  comptroller  of  such  city  a  writ- 
ten statement  or  claim  for  compensation,  •  •  *  or  be  forever  barred 
from  claiming  compensation  for  such  closing  or  discontinuance."    Section  5. 

It  has  been  held  that  this  limitation  applies  literally  to  the  case  of 
the  owner  of  land  abutting  upon  a  projected  street,  road,  or  avenue, 
not  actually  in  use  when  the  permanent  map  or  plan  was  filed,  and 
which,  therefore,  became  ipso  facto  legally  discontinued  upon  the 
filing  of  the  map,  for  it  was  then  that  the  damages,  if  any,  accrued. 
Matter  of  Richard  St.,  138  App.  Div.  821,  123  N.  Y.  Supp.  438;  Mat- 
ter of  the  Mayor,  etc.  (Grote  St.)  139  App.  Div.  69,  123  N.  Y.  Supp. 
619. 

In  the  Dimelow  St.  Case,  supra,  as  in  the  present,  the  street  upon 
which  the  claimant's  land  abutted  was  in  actual  use  when  the  per- 
manent plan  of  1895  was  adopted,  and  was  not,  under  the  established 
construction,  legally  discontinued  until  July,  1905,  ten  years  after  the 
filing  of  the  permanent  plan.  Obviously  the  limitation  of  six  years 
after  the  filing  of  the  plan  was  inapplicable  to  such  a  case,  and  it  was 
so  held.  In  that  case  the  notice  of  claim  was  filed  within  six  years 
after  Hawkstone  street  had  been  legally  discontinued  by  the  opening 
of  172d  street,  but,  of  course,  much  more  than  six  years  after  the  fil- 
ing of  the  permanent  plan.  It  was  held  that,  under  these  circum- 
stances, the  limitation  contained  in  section  5  of  the  Street  Closing  Act 
could  not  be  legally  applied,  and  that,  since  no  damage  accrued  until 
the  street  was  legally  discontinued,  the  limitation  of  time  within  which 
to  file  a  claim  could  not  begin  to  run  until  the  legal  discontinuance  had 
been  effected.  It  was  accordingly  held  that  thp  claim  in  that  case  had 
been  filed  in  time. 

We  now  have  presented  the  question  whether,  under  the  circum- 
stances of  this  case,  there  is  any  limitation  of  time  within  which  a 
claim  may  be  filed,  and,  if  so,  what  that  limitation  is.  In  the  case  at 
bar,  the  claim  was  not  filed  until  May  4,  1912,  more  than  six  years 
after  the  right  to  compensation  accrued,  and  the  claim  of  the  corpo- 
ration counsel  is  that  this  is  too  late,  and  that  no  effective  claim  can 
be  filed  after  the  expiration  of  six  years  from  the  date  of  the  legal 
closing  of  Hawkstone  street,  at  which  date,  as  it  is  conceded,  the  dam- 
age, if  any,  accrued.  This  question  was  expressly  left  open  in  the  dis- 
cussion of  the  Dimelow  Case. 

There  can  be  no  doubt  that  it  was  the  intention  of  the  I^egislature 
to  place  a  reasonable  limit  upon  the  time  within  which  claims  for  dam- 
ages arising  from  the  discontinuance  of  a  street  should  be  presented. 
As  to  streets  not  in  use  when  the  general  plan  was  filed,  and  which 
were  automatically  discontinued  by  the  fact  of  filing,  the  provision  of 
the  statute  is  precise  and  easily  applied.  As  to  them  it  is  reasonable 
and  proper  that  the  limitation  should  begin  to  run  from  the  date  of 
filing,  as  that  is  also  the  date  on  which  the  damage  accrues.    It  has 
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already  been  found  necessary,  however,  to  ignore  the  date  of  filing  as 
the  starting  point  of  the  limitation,  in  cases  like  the  present,  where  a 
damage  accrues  some  time  subsequent  to  the  date  of  filing,  and  it  is 
argued  that,  being  obliged  to  ignore  that  fixed  date,  there  is  no  date 
left  at  which  any  limitation  of  time  can  begin  to  run,  and  consequently 
that  there  is  no  limitation  upon  the  filing  of  such  claims  for  damage. 

We  do  not  think  that  the  statute  should  be  subjected  to  so  narrow 
a  construction.  The  right  to  file  a  claim  at  all  is  given  only  to  the 
"owner  or  owners  interested  or  affected  by  such  discontinuance,"  and 
until  the  discontinuance  has  been  legally  effected  there  can  be  no 
owner  or  owners  interested  or  affected  by  it.  It  is  at  that  moment 
therefore  that  the  limitation  of  time  to  file  claims  must  commence,  if 
there  be  any  limitation.  The  provision  that  the  claim  must  be  filed 
within  six  years  "after  the  filing  of  such  map"  was  doubtless  inserted 
in  the  belief,  which  in  most  cases  is  well  founded,  that  the  filing  of  the 
map  would  be  coincident  with  the  discontinuance  of  the  omitted  street, 
and  therefore  coincident  with  the  inception  of  the  right  to  recover  dam- 
ages ;  the  main  and  dominant  purpose  being  that  a  property  owner  ag- 
grieved by  the  discontinuance  of  a  street  should  have  six  years  and 
no  more  after  he  had  been  damaged  to  file  a  claim  therefor.  As  has 
been  said  above,  we  found  it  necessary,  in  justice  to  certain  property 
owners,  to  ignore  the  words  "after  the  filing  of  such  map,"  and  to 
recognize  the  validity  of  a  claim  filed  much  more  than  six  years  after 
that  time.  The  result  of  omitting  or  ignoring  these  words,  which  can 
have  no  application  to  a  case  wherein  the  legal  discontinuance  does 
not  take  place  until  ten  years  after  the  filing  of  the  map,  would  leave 
the  section  to  read:  "Provided,  however,  that  within  six  years 
*  *  *  any  owner  or  owners  interested  and  affected  by  such  dis- 
continuance and  closing  *  *  *  "  may  file  a  claim  "or  be  forever 
barred  from  claiming  compensation."  This  reading  of  the  statute  will 
in  our  opinion  exactly  tepresent  what  was  clearly  the  intention  of  the 
Legislature  that  each  owner  affected  by  the  discontinuance  should  have 
six  years  and  no  more,  after  his  damage  accrued,  within  which  to  file  a 
claim  for  compensation.  To  so  read  the  statute  will  do  no  more  vio- 
lence to  its  language  than  is  necessary  to  apply  its  obvious  intent  to  the 
circumstances  of  the  particular  case  with  which  we  have  to  deal. 

It  follows  that  the  petitioner's  claim  was  filed  too  late,  and  that  the 
motion  to  refer  it  to  the  commissioners  of  estimate  and  assessment 
should  have  been  denied. 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements, 
and  motion  denied,  with  $10  costs.    All  concur. 


(166  App.  DlT.  666.) 

HAKLEM  SAVINGS  BANK  v.  LARKIN  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.     May  29,  .1913.) 

1.  Pabtition  (J  116*)  —  Judgment— Effect— CoNcnuBiVENEBS—lNCUMBBANCits. 

Code  ClT.  Froc.  i  1539,  provides  that  tlie  plaintiff  In  partition  may,  at 

his  election,  make  a  person  having  a  lien  upon  the  property  a  defendant, 

and  the  final  judgment  may  either  award  to  such  party  his  entire  rights 

*For  oUier  cssm  see  same  toplo  *  i  nitmbsb  In  Dae  A  Am.  Digs.  U07  to  dkto,  A  Rep'r  Indezoa 
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and  Interest  or  the  proceeds  thereof,  or  may  reserve  and  leave  tinaflFected 
hla  lien,  and  that  such  a  person  not  made  a  party  shall  not  be  affected  by 
the  action.  Nowhere  does  the  Code  authorize  a  party  defendant  holding 
a  lien  to  apply  for  any  aflSrmatiye  relief,  and  the  court  is  given  no  power 
to  award  a  judgment  directing  the  sale  of  the  property  to  enforce  the 
lien ;  the  main  question  in  an  action  for  partition  being  the  determina- 
tion of  the  title  of  the  various  parties  who  are  tenants  in  common,  and 
sections  1546,  1560,  1561,  providing  that  the  interlocutory  Judgment  must 
declare  the  right  or  interest  of  each  party,  and  that  sale  shall  be  author- 
ized only  when  partition  cannot  be  mad&  Held  that,  as  the  Judgment  de- 
creeing the  sale  and  payment  of  a  lien  is  only  an  Incident  to  the  Judg- 
ment of  partition,  a  Uenholder,  though  made  a  party  to  such  action,  is 
not  concluded  by  that  Judgment,  and  may  bring  a  subsequent  action  for 
the  enforcement  of  his  lien,  for  otherwise  his  security  might  be  impaired 
by  delay  in  the  proceedings  or  sale. 

[Ed.  Note.— For  other  cases,  see  Partition,  Cent  Dig.  {{  316,  450-453 ; 
Dec  Dig.  I  116.*] 

a.  PABTrnoN  (I  64*) — ^DisiassAL. 

In  partition,  where  a  mortgagee  or  other  Uenholder  Is  made  a  party, 
the  court  had  no  authority  to  dismiss  the  action  as  to  the  Uenholder  on 
his  motion  for  delay  In  disposing  of  the  rights  of  the  persons  interested 
In  the  property. 

[Ed.  Note.— For  other  cases,  see  ParUtlon,  Cent  Dig.  iS  186,  187;  Dec 
Dig.  i  64.*] 

HotcbUss  and  McLaughlin,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Harlem  Savings  Bank  against  Elizabeth  H.  Larkin, 
impleaded  with  others.  From  a  judgment  dismissing  the  complaint, 
pkuntiff  ap[>eals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN.  DOWLING,  and  HOTCHKISS,  JJ. 

Edward  S.  Clinch,  of  New  York  City,  for  appellant 
Isaac  N.  Miller,  of  New  York  City,  for  respondent. 

INGRAHAM,  P.  J.  I  think  that  the  action  of  the  plaintiff  in 
interposing  an  answer  in  the  partition  action,  setting  up  specifically 
the  bonds  and  mortgages  sougnt  to  be  foreclosed  in  this  action,  and 
asking  that  it  be  adjudged  that  there  is  now  due  upon  the  bonds  se- 
cured by  the  said  mortgages  the  sum  of  $1 1,000,  with  interest  thereon, 
that  the  bank  had  a  lien  for  the  amount  so  due  upon  the  premises 
described  in  said  mortgages  and  in  the  complaint  superior  to  any 
other  interest  therein,  that  the  said  premises  be  sold  by  and  under  the 
direction  of  the  court,  and  that  the  bank  from  the  proceeds  thereof 
be  paid  the  amount  due  to  it  on  said  bonds  and  mortgages,  is  a  coun- 
terclaim by  which  the  plaintiff  in  this  action  could  enforce  its  right 
to  have  the  mortgages  foreclosed. 

[  1 }  The  plaintiff  owned  two  mortgages,  which  were  Hens  upon  the 
property  sought  to  be  partitioned.  One  of  tlie  owners,  a  tenant  in 
common  of  the  property,  commenced  an  action  to  partition  it  That 
action  is  regulated  by  chapter  14,  tit.  1,  art.  2,  of  the  Code  of  Civil 
Procedure.  Section  1538  of  the  Code  provides  who  must  be  made 
parties  in  such  an  action,  and  the  owner  of  a  mortgage  upon  the  proiv 
erty  is  not  one  of  those  mentioned  in  that  section.    By  section  1539 
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of  the  Code,  however,  it  is  provided  that  the  plaintiff  may  at  his  elec- 
tion make  a  person  having  a  lien  or  interest  which  attached  to  the  en- 
tire property  a  defendant  in  the  action,  and  it  is  provided  that  in  such 
a  case  the  final  judgment  may  either  award  to  such  a  party  his  or  her 
entire  right  and  interest  or  the  proceeds  thereof,  or  may  reserve  and 
leave  unaffected  his  or  her  right  and  interest  or  any  portion  thereof; 
that  a  person  specified  in  this  action  who  is  not  made  a  party  is  not  af- 
fected by  the  judgment  in  the  action.  There  is  no  provision  ini  the 
Code  authorizing  a  person,  made  a  party  defendant  as  holding  a  lien 
upon  the  entire  property,  to  apply  for  any  affirmative  relief,  and  the 
court  is  given  no  power  to  award  a  judgment  directing  the  sale  of  the 
property  to  enforce  the  lien  of  a  person  so  made  a  party  defendant 
to  the  action,  unless  a  judgment  to  partition  the  property  was  entered ; 
and  such  affirmative  reUef  to  a  defendant  who  is  made  a  party  simply 
as  holding  a  lien  upon  the  property  would  seem  to  me  to  be  contrary 
to  the  provisions  of  the  Code  regulating  such  an  action. 

The  main  question  in  an  action  for  the  partition  6f  real  property 
is  the  title  of  the  various  parties  who  are  tenants  in  common  or  have 
an  estate  or  title  to  the  property  sought  to  be  partitioned  or  some  por- 
tion thereof.  Until  such  questions  are  determined  it  is  quite  appar- 
ent, from  the  provisions  regulating  the  entry  of  judgment,  that  no 
judgment  can  be  entered.  Thus  by  section  1546  it  is  provided  that  the 
interlocutory  judgment  must  declare  what  is  the  right,  share,  or  in- 
terest of  each  party  in  the  property  as  far  as  the  same  have  been  as- 
certained, and  he  must  determine  the  rights  of  the  parties  therein. 
The  sale  is  only  authorized  where  it  is  found  by  the  verdict,  report, 
or  decision  that  the  property  or  any  part  thereof  is  so  circumstanced 
that  a  partition  thereof  cannot  be  made  without  great  prejudice  to 
the  owners;  that  otherwise  an  interlocutory  judgment  in  favor  of  the 
plaintiff  must  direct  that  the  partition  be  made  between  the  parties 
according  to  their  respective  rights,  shares,  and  interests.  There  are 
then  detailed  provisions  for  enforcing  the  actual  partition,  and  sec- 
tions 1560  and  1561  of  the  Code  provide  for  the  cases  in  which  an 
interlocutory  judgment  for  the  sale  of  the  property  can  be  ordered. 
What  was  evidently  intended  by  these  provisions  was  to  allow  the 
court  to  make  a  person  holding  a  lien  upon  the  premises  sought  to  be 
partitioned  a  party,  so  that  such  lien  could  be  discharged  out  of  the 
proceeds  of  the  sale  of  the  property  if  a  sale  be  ordered;  but  it  could 
not  have  been  intended  that  the  plaintiff  by  exercising  that  right  could 
tie  up  or  postpone  the  right  of  a  person  owning  the  lien  upon  the  prop- 
erty, so  tfiat  that  lien  could  not  be  enforced  until  the  owners  of  the 
property  could  dispose  of  the  questions  as  between  themselves  as  to 
who  was  ultimately  entitled  to  either  the  property  or  its  proceeds. 
When  a  person  holding  a  lien  upon  the  entire  property  is  made  a  party 
to  the  action,  he  of  course  has  the  right  to  allege  that  he  has  such  a 
lien  and  ask  that  his  lien  be  paid  out  of  the  proceeds  of  the  sale  if 
one  be  directed;  but  such  a  lienor  has  no  power  to  intervene  in  the 
action  for  the  purpose  of  enforcing  a  sale,  and  the  court  itself  has  no 
power  to  direct  a  sale,  unless  it  appears  that  the  property  cannot  be 
actually  partitioned. 
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This  case  is  entirely  different  from  the  cases  cited  where,  in  an  ac- 
tion to  foreclose  a  mortgage,  either  a  subsequent  or  prior  mortgagee 
is  made  a  party,  and  such  subsequent  or  prior  mortgagee  comes  into 
the  action  and  seeks  to  foreclose  his  mortgage  or  enforce  his  lien. 
Such  a  party  has  a  right  to  ask  for  a  judgment  to  enforce  his  lien,  and 
of  course  would  be,  where  he  intervened  asking  for  affirmative  relief, 
concluded  by  the  judgment;  but  the  plaintiff  in  this  action  had  no 
option  as  to  whether  or  not  it  should  be  made  a  party  to  the  partition 
action,  but,  having  been  made  a  party  at  the  election  of  the  plaintiff,  it 
asserted  its  lien,  and  did  and  could  do  nothing  else  in  that  action.  And 
when  a  reasonable  time  had  elapsed  to  allow  the  parties  to  that  ac- 
tion to  proceed  to  judgment,  so  that  the  plaintiff's  lien  could  be  satis- 
fied, it  certainly  was  not  precluded  from  commencing  an  action  which 
it  could  control,  and  in  which  it  could  have  a  judgment  of  foreclosure 
and  sale,  whether  or  not  the  property  was  actually  partitioned  or  sold. 
It  seems  to  me  that  there  is  not  only  an  inconvenience,  but  that  the 
danger  to  a  mortgagee  is  very  substantial,  in  holding  that  a  mortgagee 
should  be  remitted  to  the  partition  action  for  relief.  Plaintiff  has  a 
mortgage  upon  real  property  payable  at  a  specified  time  and  it  is  enti- 
tled to  enforce  that  mortgage.  The  questions  arising  in  an  action  for 
the  partition  of  real  property  are  often  intricate,  and  the  litigation  in 
relation  to  them  is  often  prolonged,  resulting  in  appeals  and  other  in- 
cidental delays.  In  the  meantime  the  interest  is  unpaid,  the  taxes  and 
assessments  accumulate,  and  it  may  well  be  that  the  security  of  the 
mortgagee  may  be  substantially  impaired.  Yet,  if  this  principle  is 
applicable,  a  tenant  in  common,  by  merely  making  the  mortgagee  a 
party,  can  indefinitely  delay  the  enforcement  of  the  mortgage,  and,  if 
I  am  right  in  the  construction  of  (he  provisions  of  the  (5>de,  there  is 
nothing  that  the  mortgagee  can  do  to  protect  his  interest. 

[2]  Nor  do  I  think  any  application  to  the  court  to  dismiss  the  ac- 
tion as  against  the  mortgagee  would  be  available,  as  the  court  would 
only  have  power  to  dismiss  the  action  in  case  the  plaintiff  unreasonably 
neglected  to  proceed,  and  so  long  as  the  action  is  proceeding  in  due 
course  in  determining  the  rights  of  the  several  parties  claiming  in- 
terest in  the  property,  I  do  not  see  that  the  court  could  dismiss  the  ac- 
tion as  against  a  party  defendant,  who  was  properly  made  a  party,  in 
consequence  of  the  delay  in  disposing  of  the  questions  as  between 
those  interested  in  the  property. 

I  think,  therefore,  that  the  pendency  of  the  partition  action  was  no 
defense  to  this  action  to  foreclose  the  mortgage,  and  the  judgment 
should  therefore  be  reversed. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
the  event    Order  to  be  settled  on  notice. 

LAUGHLIN  and  DOWLING,  JJ.,  concur. 

HOTCHKISS,  J.  (dissenting).  The  complaint  contains  no  specific 
demand  for  a  deficiency  judgment,  but  it  concludes  with  a  prayer  for 
general  relief,  and  under  this,  I  take  it,  a  deficiency  judgment  would  be 
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proper.  Theretofore,  and  on  February  4,  1911,  there  was  commenced 
in  this  court  an  action  for  the  partition  of  the  premises  upon  which  said 
mort^;ages  were  a  lien,  in  which  action  this  appellant  was  named  as  a 
party  defendant.  The  lien  of  the  mortgages  was  admitted  by  the  com- 
plaint in  the  partition  action,  and  the  demand  for  relief  therein  in- 
cluded a  prayer  that  out  of  the  moneys  realized  from  the  anticipated 
sale  of  the  premises  the  said  mortgages  should  be  paid.  The  appellant 
appeared  and  answered  in  the  partition  action,  and,  among  other 
things,  set  up  its  two  mortgages,  and  prayed  that  the  same  might  be 
declared  a  lien  upon  the  premises,  that  the  premises  be  sold,  and  that 
from  the  proceeds  the  amount  of  the  mortgages  should  be  paid. 
Thereafter  the  appellant  appeared  before  the  referee  appointed  in  the 
partition  action,  and  proved  its  bonds  and  mortgages  and  the  amount 
due  thereon.  At  the  time  of  the  commencement  of  this  action,  and 
the  rendition  of  the  judgment  appealed  from,  the  partition  action  was 
still  pending  and  undetermined.  There  is  no  finding,  nor  is  it  claimed, 
that  prior  to  the  commencement  of  this  action  the  plaintiff  (appellant) 
procured  leave  of  court  to  bring  the  same. 

The  sole  question  presented  is  whether  the  pendency  of  the  par- 
tition action  was  a  bar  to  the  plaintiff's  right  to  commence  this  action 
to  foreclose  its  mortgages.  I  think  it  was.  The  answer  of  this  appel- 
lant in  the  partition  action  amounted  to  a  counterclaim,  although  it 
asked  for  the  same  relief  as  was  in  its  behalf  prayed  for  in  the  com- 
plaint in  that  action  (Met.  Tr.  Co.  v.  Tonawanda,  etc.,  R.  Co.,  43  Hun, 
521,  affirmed  106  N.  Y.  673,  13  N.  E.  937).  There  can  be  no  doubt  the 
appellant  would  have  been  bound  by  a  judgment  upon  the  issues  raised 
by  him  in  the  partition  action.  Barnard  v.  Onderdonk,  98  N.  Y.  158 ; 
Jacobie  v.  Mickle,  144  N.  Y.  238,  39  N.  E.  66.  Jacobie  v.  Mickle, 
supra,  was  an  action  to  foreclose  a  mortgage.  The  holder  of  a  prior 
mortgage  was  made  a  party,  and  the  complaint  prayed  that  the  amount 
of  such  prior  mortgage  be  paid  first  out  of  the  proceeds  of  sale.  The 
prior  mortgagee  defaulted,  and  a  judgment  was  entered  following  the 
prayer  of  the  complaint.  It  was  held  that  the  prior  mortgagee  was 
concluded  by  the  judgment,  which  was  a  bar  to  a  subsequent  action 
to  foreclose  his  mortgage.  Having  submitted  to  the  jurisdiction  of 
the  court  in  the  partition  action,  where  the  rights  of  all  parties  could 
be  determined  and  protected,  the  appellant  cannot,  certainly  without 
leave  of  court,  have  a  second  action  for  the  same  relief  while  the  first 
action  is  pending  and  undetermined. 

The  fact  that  the  appellant  may  be  subjected  to  inconvenience  and 
delay  in  realizing  the  amount  of  its  mortgage,  unless  it  is  permitted 
to  have  its  independent  action  for  the  foreclosure  thereof,  is  not  ma- 
terial, much  less  controlling.  The  argument  ab  inconvenienti  may  be 
resorted  to  in  cases  of  doubtful  construction,  or  where  the  application 
of  conflicting  rules  of  law  is  involved ;  but  it  should  never  be  invoked 
where  the  law  is  clear.  The  rule  which  protects  one  from  being  vexed 
by  several  actions  involving  the  same  issues,  between  the  same  parties, 
in  the  same  jurisdiction,  at  the  same  time,  is  founded  upon  sound  con- 
siderations of  policy,  and  is  not  to  be  ignored.  Its  application  to  the 
present  case  is  plain.    But  is  not  the  danger  of  any  serious  incon- 
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venience  to  the  appellant,  if  he  is  remitted  to  the  partition  action, 
more  fanciful  than  real  ?  As  was  said  in  Jacobie  v.  Mickle,  supra,  144 
N.Y.240,39N.E.66: 

"A  prior  mortgagee  nay  be  prejudiced  by  being  made  a  party  defendant 
In  an  action  commenced  by  the  Junior  mortgagee.  Some  person  made  a  party 
defendant  In  such  an  action  may  defend  against  the  junior  mortgage,  and 
thus  there  may  be  prolonged  litigation,  and  the  prTor  mortgagee  may  be  de- 
layed In  the  enforcement  of  his  mor^ge,  or  in  othw  ways  embarrassed; 
but  his  relief  In  all  such  cases  must  be  by  application  to  the  court  In  which 
the  action  Is  pending,  and  It  has  ample  power  to  mold  Its  relief  to  the  exi- 
gencies of  the  case,  so  as  to  protect  the  prior  Incumbrancer  from  all  necessary 
loss  and  damage." 

The  appellant  was  not  a  necessary  party  to  the  partition  action,  al- 
though the  plaintiff  therein  had  the  rif^t  to  elect  whether  he  should 
or  should  not  join  the  appellant  as  a  party.  Section  1539,  Code  Civ. 
Proc.  If  the  appellant  found  that  its  interests  were  prejudiced  by  de- 
lays, or  otherwise,  in  the  partition  action,  it  might  have  applied  to  the 
court  for  appropriate  relief,  by  compelling  the  parties  to  that  action 
to  expedite  the  same,  or,  in  default  thereof,  to  submit  to  a  dismissal 
as  to  the  appellant ;  or  in  view  of  the  fact  that  the  complaint  admitted 
the  lien  of  the  mortgage  and  that  no  issue  was  raised  by  any  party  as 
to  the  lien  or  validity  thereof,  the  appellant  might,  possibly,  upon  a 
proper  showing,  have  secured  the  entry  of  an  interlocutory  decree  of 
foreclosure  and  sale,  the  proceeds,  after  satisfying  such  decree,  to  be 
deposited  in  court  to  await  the  final  decree  in  the  partition  action. 

I  have  already  shown  that  the  answer  of  the  appellant  in  the  par- 
tition action  constituted  a  counterclaim.  Section  1628  of  the  Code  of 
Civil  Procedure  provides  that: 

"While  an  action  to  foreclose  a  mortgage  upon  real  property  is  pending, 
•  •  •  no  other  action  shall  be  commenced  or  maintained,  to  recover  any 
part  of  the  mortgage  debt,  without  leave  of  the  court  In  which  the  former  ac- 
tion was  brought." 

Section  1630  provides  that: 

"Where  a  final  Judgment  for  the  plaintiff  has  been  rendered,  in  an  action 
to  recover  any  part  of  the  mortgage  debt,  an  action  shall  not  be  commenced 
or  maintained  to  foreclose  the  mortgage" 

— ^unless  an  execution  has  been  issued  upon  the  judgment  and  re- 
turned wholly  or  partly  unsatisfied.  In  Reichert  v.  Stilwell,  172  N. 
Y.  83,  88,  64  N.  E,  790,  791,  the  court  said: 

"As  we  read  these  sections,  the  command  of  the  earlier  Is  not  to  sue  the 
bond,  or  the  promise  representing  the  mortgage  debt,  while  an  action  to  fore- 
close the  mortgage  is  pending,  without  leave  of  the  court;  and  of  the  later, 
not  to  commence  an  action  to  foreclose,  after  Judgment  rendered  in  an  ac- 
tion at  law  on  the  bond  or  promise,  without  the  return  of  an  execution  un- 
satisfled.  The  object  of  the  statute  is  to  shield  the  mortgagor  from  the  ex- 
pense and  annoyance  of  two  independent  actions  at  the  same  time  with  ref- 
erence to  the  same  debt.  *  *  .  *  In  other  words,  only  one  action  is  per- 
mitted at  the  same  time,  except  as  the  statute  provides,  for  it  forbids  a  suit 
In  equity  to  foreclose  the  mortgage  until  the  remedy  at  law  on  the  bond.  If 
resorted  to,  has  been  exhausted,  and  an  action  at  law  on  the  bond,  while  a 
salt  in  equity  to  foredoae  the  mortgage  is  pending,  without  leave  of  the 
court" 
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It  is  apparent  from  the  foregoing  that,  while  the  partition  action 
was  pending,  the  appellant  could  not  have  brought  an  action  at  law 
on  the  bonds  secured  by  the  mortgages,  without  leave  of  the  court. 
The  prayer  .for  a  deficiency  judgment  in  this  action  'is  the  legal 
equivalent  of  such  an  action  at  law.  Although  it  is  not  disclosed  by 
this  record  that  in  the  partition  action  the  appellant  sought  any  defi- 
ciency judgment  against  those  who  were  liable  on  the  bonds,  neverthe- 
less, had  the  partition  action  gone  to  a  sale  and  resulted  in  a  defi- 
ciency, the  appellant's  right  thereafter  to  bring  any  action  on  its  bonds 
would  have  been  subject  to  the  discretion  of  the  court  on  appellant's 
application  for  leave  to  sue  for  such  deficiency.  Darmstadt  v.  Man- 
son,  144  App.  Div.  249,  128  N.  Y.  Supp.  992. 

If  the  foregoing  views  are  correct,  the  partition  action  was  a  bar  to 
this  action  under  the  common-law  rule,  and  also  because  the  case  comes 
directly  within  the  spirit  and  purpose  of  section  1628  of  the  Code  of 
Civil  Procedure. 

The  judgment  should  be  affirmed,  with  costs. 

Mclaughlin,  j.,  concurs. 

(156  App.  Dly.  409.) 

BIERS  V.  BIERS. 

(Supreme  Court,  Appellate  DivlsiOD,  Fourth  Department.    April  30,  1913.) 

Witnesses  (8  60*) — Competency— Testimony  by  Husband— Divobck  Acts. 

Code  Civ.  Proc.  8  831,  provides  that  a  husband  or  wife  is  not  competent 
to  testify  against  the  other  upon  a  trial  of  an  action  founded  upon  an 
allegation  of  adultery,  except  to  prove  the  marriage  or  disprove  the  al- 
legation of  adultery.  General  Rules  of  Practice,  rule  72,  provides  that  in 
an  action  for  divorce  for  adultery,  unless  the  comtjlalnt  alleged  that  tbe 
adultery  was  committed  without  the  consent  of  plaintiff,  and  plaintiff 
has  not  voluntarily  cohabited  with  defendant  since  the  discovery  of  the 
adultery,  etc..  Judgment  shall  not  be  rendered  for  the  relief  demanded 
until  plaintiff  produces  affidavit  as  to  such  fact  Section  1757  provides 
that,  where  defendant  is  in  default  in  a  divorce  action,  plaintiff  must  es- 
tablish that  there  is  no  decree  against  him  in  defendant's  favor  for  a  di- 
vorce on  the  ground  of  adultery.  Held,  in  a  husband's  action  for  divorce 
for  adultery,  that  tbe  husband  was  incompetent  to  testify  that  he  never 
made  admission,  as  testified  by  defendant's  sister,  that  be  had  condoned 
his  wife's  adultery. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  U  167-173 ;  Dea 
Dig.  §  60.*] 

Appeal  'from  Special  Term,  Erie  County. 

Action  by  William  H,  Biers  against  Annie  B.  Biers.  From  an  inter- 
locutory judgment  of  absolute  divorce  for  plaintiff  (74  Misc.  Rep.  564, 
132  N.  Y.  Supp.  509),  defendant  appeals.  Reversed,  and  new  trial 
granted. 

The  action  was  commenced  to  obtain  an  absolute  divorce  on  the 
ground  of  adultery  of  the  defendant.  The  defense  was  that  the  al- 
leged adultery  had  not  been  committed  by  the  defendant,  and  that, 
if  committed  at  all,  the  plaintiff,  after  learning  all  the  facts,  had  freely 
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forgiven  and  condoned  the  offenses,  and  a  counterclaim  setting  up 
adultery  on  the  part  of  the  plaintiff. 

Argued  before  McLENNAN,  P.  J.,  and  KRUSE.  ROBSON, 
FOOTE,  and  LAMBERT,  JJ. 

John  T.  Ryan,  of  Buffalo,  for  appellant. 
Thomas  E.  Boyd,  of  Buffalo,  for  respondent. 

McLENNAN,  P.  J.  The  trial  court  has  found  that  the  plaintiff 
was  not  guilty  of  the  charges  of  adultery  set  up  in  the  coimterclaim, 
but  that  the  defendant  was  guilty  of  adultery,  which  has  not  been 
forgiven  or  condoned  by  the  plaintiff,  and  that  it  was  committed  with- 
out the  connivance  or  procurement  of  the  plaintiff.  .  We  think  the 
evidence  amply  justified  the  findings  of  the  court  in  reference  to  the 
guilt  of  the  defendant  and  the  innocence  of  the  plaintiff  as  to  the 
charges  set  up  in  the  counterclaim.  Upon  the  trial  the  defendant  prac- 
tically abandoned  all  defenses  save  those  of  forgiveness  and  condona- 
tion and  the  recriminatory  charges  set  up  in  the  counterclaim.  A 
sister  of  the  defendant  was  called,  who  testified  as  to  certain  conver- 
sations had  with  the  plaintiff,  in  which  he  admitted  to  the  witness 
that  he  had  learned  of  the  infidelity  of  the  defendant  and  had  forgiven 
and  condoned  the  offenses.  The  plaintiff  was  allowed,  over  the  ob- 
jection and  exception  of  the  defendant,  to  testify  that  such  alleged 
conversations  never  took  place,  and  that  he  had  never  made  the  ad- 
missions alleged.  The  exceptions  taken  by  the  defendant  to  the  ad- 
mission of  this  testimony  of  the  plaintiff  himself  present  the  only 
question  which  requires  consideration  on  this  appeal. 

Section  831  of  the  Code  of  Civil  Procedure  provides: 

"A  husband  or  a  wife  Is  not  competent  to  testify  against  the  other  upon  the 
trial  of  an  action,  or  the  hearing  upon  the  merits  of  a  special  proceeding 
founded  upon  an  allegation  of  adultery,  except  to  prove  the  marriage,  or  dis- 
prove'the  allegation  of  adultery.    •    •    ♦" 

This  section  has  been  held  to  mean  that  the  alleged  guilty  party  is 
not  limited  to  denying  specifically  the  charges  of  adultery,  but  may 
testify  to  any  fact  or  circumstance  within  his  or  her  knowledge,  com- 
petent and  material  on  the  question  as  to  whether  the  act,  as  charged, 
was  committed.  Huntley  v.  Huntley,  73  Hun,  261,  26  N.  Y.  Supp. 
266;  Stevens  v.  Stevens,  54  Hun,  490,  8  N.  Y.  Supp.  47;  O'Hara  v. 
O'Hara,  136  App.  Div.  378,  120  N.  Y.  Supp.  982.  The  effect  of  these 
decisions  is  that,  in  order  to  "disprove  the  allegation  of  adultery,"  the 
party  charged  may  testify  to  facts  tending  to  deny  the  charges  made, 
or  to  prove  that  they  were  procured  to  be  committed  or  connived  at 
by  the  other  party  to  the  marriage,  or  that  the  offenses  have  been  for- 
given and  condoned. 

At  common  law  the  husband  and  wife  were  incompetent  to  testify 
for  or  against  each  other  in  actions  of  every  kind.  This  general  dis- 
ability has  been  removed  by  statute.  Chapter  887  of  the  Laws  of 
1867  i5rovided : 

"Section  1.  In  any  trial  or  inquiry  in  any  suit,  action  or  proceeding  in  any 
conrt,  or  before  any  person  having,  by  law  or  consent  of  parties,  authority  to 
examine  witnesses  or  hear  evidence,  the  husband  or  wife  of  any  party  thereto, . 
142N.T.&— • 
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or '  Of  any  person  In  whose  behaU  any  such  snit,  action  or  proceeding  Is 
brought,  prosecuted,  opposed  or  defended,  shall,  except  as  hereinafter  stated, 
be  competent  and  compellable  to  give  evidence,  the  same  as  any  other  wit- 
ness, on- behalf  «f  any  party  to  such  suit,  .action  or  proceeding. 

"Sec.  2.  Nothing  herein  contained  shall  render  any  husband  or  wife  com-  . 
petent  or  compellable  to  give  evidence  for  or  against  the  other.  In  any  crim- 
inal action  or  proceeding  (except  to  prove  the  fact  of  marriage  in  case  of 
bigamy),  or  in  any  action  or  proceeding  Instituted  in  consequence  of  adul- 
tery, or  in  any  action  or  proceeding  for  divorce  on  account  of  adultery  (ex- 
cept to  prove  th^  fact  of  marriage),  or  In  any  action  or  proceeding  for  or  on 
account  of  criminal  conversaUon." 

!  Section  1  of  that  act  is  now  contained  in  section  828  of  the  Code  of 
Civil  Procedure,  unchanged  as  to  meaning  and  substance.  It  will  be 
seen  that  a  part  of  the  common-law  rule  was  retained,  in  section  2  of 
chapter  887  of  the  Laws  of  1867,  and  the  statute  remained  in  prac- 
tically this  condition,  permitting  the  husband  or  wife,  in  an  acticm  for 
divorce  founded  on  adultery,  to  testify  only  as  to  the  fact  of  the  mar- 
riage, until  it  was  amended  by  chapter  103  of  the  Laws  of  1887,  when 
it  was  given  its  present  form,  as  it  now  appears  in  section  831  of  the 
Code  of  Civil  Procedure. 

It  will  thus  be  seen  that  the  right  to  testify  at  all  in  such  an  action 
is  statutory,  and  that  the  testimony  which  may  be  given  in  such  an  ac- 
tion by  one  party  against  the  other  is  limited  to  the  exceptions  named 
in  the  section.  The  plaintiff  in  this  case  has  been  permitted  to  give 
his  own  evidence  in  support  of  his  cause  of  action  against  the  defend- 
ant as  to  matters  concerning  which  he  is  forbidden  to  testify  by  the 
statute.  However  unjust  or  inequitable  the  words  of  the  statute  may 
seeni  to  the  ordinary  mind,  we  are  obliged  to  enforce  the  section  ac- 
cording to  its.  terms,  and  to  hold  that  the  admission  of  this  evidence 
was  such  error  as  to  require  a  reversal  of  the  judgment. 

Our  attention  has  not  been  called  to  any  case  decided  by  the  appel- 
late courts  of  this  state  where  this  question  was  raised.  We  are  re- 
ferred to  the  case  of  Merrill  v.  Merrill,  41  App.  Div.  347,  58  N.  Y. 
Supp.  503,  where  the  weight  of  the  evidence  of  the  plaintiff  denying 
the  acts  of  forgiveness  and  condonation  was  considered ;  but  in  that 
case  no  objection  was  made  to  the  reception  of  the  evidence.  Like 
evidence  was  received  in  the  case  of  Karger  v.  Karger,  19  Misc.  Rep. 
236,  44  N.  Y.  Supp.  219,  and  in  Hennessey  v,  Hennessey,  58  How. 
Prac.  304;  but  it  also  appears  to  have  been  received  without  objec- 
tion. 

We  think  rule  72  of  the  General  Rules  of  Practice  and  section  1757 
of  the  Code  of  Civil  Procedure  are  not  in  conflict  yvith  the  rule  we 
have  stated.  The  meaning  of  the  rule  72  has  been  stated  by  the  Court 
of  Appeals  in  McCarthjr  v.  McCarthy,  143  N.  Y.  235,  38  N.  E.  288. 
The  conclusion  reached  is  stated  in  the  headnote  as  follows : 

"In  an  action  by  a  wife  for  divorce  on  the  ground  of  adultery,  where  the 
case  is  litigated,  it  is  not  Incumbent  upon  the  plaintiff  to  make  afflrmatlve 
proof  of  the  allegations  Inserted  In  her  complaint  in  compliance  with  the  rules 
of  the  Supreme  Court;  1.  e.,  that  the  adultery  charged  was  'without  the  con- 
sent, privity  or  procurement  of  the  plaintifT,'  and  that  the  latter  has  not 
voluntarily  cohabited  with  defendant  since  discovery,  of  the  fact  These  are 
matters  of  afflrmatlve  defense.  It  is  only  to  provide  for  a  case  of  defend- 
ant suffering  a  default  that  these  possible  defenses  are  required  to  be  nega- 
tived by  plaintiff  by  verifled  complaint  or  afBdavlt" 
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Section  1757  provides  that  in  cases  where  defendant  is  in  defaull 
in  a  divorce  action  the  plaintiff  must  establish  by  his  own  testimony 
or  otherwise  that  there  is  no  judgment  or  decree,  in  any  court  of  the 
state  of  competent  jurisdiction,  against  him  in  favor  of  the  defendant 
for  a  divorce  on  the  ground  of  adultery.  This  serves  a  like  purpose 
with  rule  72  of  the  General  Rules  of  Practice,  and  is  of  no  force  as 
enlarging  the  right  of  either  party  to  testify,  against  the  other  in  a  con- 
tested action  under  section  831. 

It  is  urged  by  the  respondent  that  the  provisions  of  section  831  are 
intended  only  to  prohibit  the  husband  or  wife  from  testifying  against 
the  other  upon  the  issue  of  adultery  in  an  action  for  absolute  divorce, 
and  that  if  other  issues  are  tendered  by  the  defendant,  such  as  con- 
nivance or  condonation,  either  party  may  testify  without" restraint 
upon  such  issues.  We  are  unable  to  agree  with  this  contention.  If 
is  contrary  to  the  plain  reading  of  the  statute,  and  the  language  of  the 
section  has  been  strictly  applied  by  the  courts  in  all  cases,  so  far  as 
we  have  been  able  to  find.  In  Valentine  v.  Valentine,  87  App.  Div. 
156,  84  N.  Y.  Supp.  37,  it  was  held  error  to.  allow  the  wife  to  testify 
against  her  husband  concerning  his  property  and  income.  In  Dickin- 
son V.  Dickinson,  63  Hun,  516,  18  N.  Y.  Supp.  485,  it  was  held  error 
to  permit  the  plaintiff  to  testify  to  the  fact  of  her  residence  where 
jurisdictional  facts  were  in  issue.  See,  also,  Finn  v.  Finn,  12  Hun, 
339;  Taylor  v.  Taylor,  123  App.  Div.  220,  108  N.  Y.  Supp.  428;  Coir 
well  V.  Colwell,  14  App.  Div.  80.  43  N.  Y.  Supp.  439;  Budd  v.  Budd, 
55  App.  Div.  113,  67  N.  Y.  Supp.  43. 

If  any  hardship  results  to  parties  to  an  action  for  divorce  by  reason 
of  the  strictness  of  the  rule  governing  the  nature  of  the  testimony 
which  may  be  given  by  one  party  against  the  other,  the  remedy  is  to 
correct  it  by  legisla,tive  enactment.  The  law  as  it  now  stands  certainly 
imposes  no  greater  hardship  on  the  plaintiff  than  was  imposed  upon 
the  defendant  prior  to  the  amendment  of  1887,  when  it  was  not  per- 
missible to  even  deny  the  charges  of  adultery.  The  interlocutory  judg- 
ment appealed  from  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  event. 

Interlocutory  judgment  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


aST  App.  DiT.  268.) 
CORPORATB  INVESTING  CO.  v.  GRACBHULL  REALTY  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    May  23,  1913.) 

1.   MOKTOAOSB  (i  401*) — KATURnr  OF  DEBT— E£eotion  TO  Havk  Wrouc  Sxhi 

Dub. 

An  election  to  have  the  whole  dd>t  secnred  by  a  mortgage  due  upon  a 
deftinlt  by  the  mortgagor,  pursuant  to  a  provision  for  such  election  In  tl)e 
mortgage,  may  be  made  by  an  assignee  as  if  made  by  the  mortgagee  him- 
self. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  if  1100-1165, 
1208,  1200;    Dec.  Dig.  f  401.*] 
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2.  MoBTOAOBS  d  401*) — Matdbitt  or  Debt— Blbotion  to  Hatb  Whocx  Suk 
Due. 

Wbere,  upon  tbe  assignment  of  a  mortgage,  It  was  agreed  between 
the  assignor  and  assignee  that  the  assignee  was  the  owner  of  the  mort- 
gage only  to  the  extent  of  $15,000,  and  that  the  assignor  was  still  the 
owner  of  the  balance  of  the  mortgage  debt,  but  that  the  ownership  of  the 
assignee  was  superior  to  that  of  the  assignor,  as  tf  it  held  a  first  mort- 
gage for  Its  part  of  the  debt,  and  that  the  assignee  might  collect  the  in- 
terest, accept  payment,  and  foreclose,  subject  only  to  the  duty  to  account 
to  the  assignor  for  her  part  of  the  debt,  the  assignee  could,  upon  the 
mortgagor's  default  in  payment  of  interest  and  taxes,  elect  to  have  the 
whole  debt  due,  pursuant  to  a  provision  in  the  mortgage  for  election, 
without  the  assignor  joining  In  or  consenting  to  such  election. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  H  1160-1165, 
1208,  J209 ;    Dec.  Dig.  |  401.*] 

8.  MOBTOAOKS  (I  497*)  —  FOBEOLOSUBE— Jtjdombnt— GoNCLtrarvBNBSS— Pebsons 
Concluded. 

Where  the  assignor  of  a  mortgage  retained  an  Interest  in  the  mortgage 
debt,  her  rights  could  be  finally  determined  in  an  action  to  foreclose 
brought  by  the  assignee,  and  the  Judgment  therein  protected  the  mort- 
gagor from  any  subsequent  action  by  her,  whether  she  was  made  a  plain- 
tiff or  a  defendant 

(Ed.  Note. — ^For  other  cases,  see  Mortgages,  Cent  Dig.  i|  1469,  1471- 
1473;    Dec.  Dig.  f  497.*] 

Appeal  from  Special  Term,  Westchester  G>unty. 

Action  by  the  Corporate  Investing  Company  against  the  Gracehull 
Realty  Company  and  another.  From  an  interlocutory  judgment  over- 
ruling a  demurrer  to  the  complaint,  the  defendant  named  appeals. 
Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Sol  Rothschild,  of  Nevr  York  City,  for  appellant. 
William  J.  Wallin,  of  Yonkers,  for  respondent. 

JENKS,  P.  J.  The /defendant  corporation  appeals  from  an  inter- 
locutory judgment  that  overrules  its  demurrer  tiiat  this  complaint,  in 
an  action  to  foreclose  a  mortgage  upon  realty  in  the  sum  of  $25,000, 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  com- 
plaint showed  that  the  mortgage,  with  the  bond,  had  been  assigned 
by  recorded  instrument  of  assignment  executed  by  the  defendant  Otis, 
mortgagee,  to  a  title  company,  which  in  turn,  by  instrument  of  as- 
signment, had  transferred  the  obligations  to  the  plaintiff,  and  that  the 
plaintiff  elected,  in  accord  with  certain  provisions  of  the  mortgage, 
that  the  whole  principal  sum  be  immediately  due  and  payable  on  ac- 
count of  the  failure  of  the  defendant  corporation,  mortgagor,  to  com- 
ply with  conditicms  to  pay  an  installment  of  interest  and  certain  taxes. 
The  complaint  further  showed  that  the  defendant  Otis  as  mortgagee, 
and  the  said  title  company  at  the  time  of  the  said  assignment  by  Otis 
to  it,  entered  into  a  written  agreement,  under  seal  and  for  a  valuable 
consideration  paid  each  to  the  other,  that  the  said  title  company  owned 
bond  and  mortgage  to  the  extent  of  $15,000  and  interest,  and  that  the 
said  Otis  "is  the  owner  of  the  balance  of  said  mortgage  debt  remaia- 
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ing,"  but  that  the  ownership  of  the  said  title  company  is  superior  to 
that  of  Otis,  as  if  the  said  title  company  held  a  first  mortgage  for  the 
sum  of  $15,000  and  interest,  and  Otis  "the  balance  as  a  second  and 
subordinate  mortgage  to  secure  her  interest  in  said  mortgage  debt.'' 
The  said  agreement  was  incorporated  in  the  complaint,  and  contains 
other  provisions  which  will  be  stated  in  the  course  of  discussion. 

The  contention  of  the  defendant  corporation,  appellant,  is  that  it 
appears  on  the  face  of  the  complaint  that  there  are  two  owners  of  the 
bond  and  mortgage,  namely,  the  plaintiff  and  the  defendant  Otis,  atid 
that,  at  the  time  of  the  election  by  the  plaintiff  to  call  the  entire  prin- 
cip^  sum,  such  sum  had  not  become  due  according  to  its  terms,  save 
by  breach  of  the  said  conditions  as  to  payment  of  an  installment  of  in- 
terest and  the  taxes,  and  that  the  plaintiff  alone  could  not  so  elect, 
but  that  Otis  must  join  in  election.  It  appeared  on  the  face  of  the 
complaint  that  prior  to  the  commencement  of  this  action  Otis  had  re- 
fused plaintiff's  request  to  join  with  the  plaintiff  in  this  action,  and  was 
therefore  made  a  party  defendant. 

[1,2]  Such  an  election  may  be  made  by  an  assignee  of  the  mort- 
gagee as  if  by  the  mortgagee  himself.    Wiltsie  on  Mortgage  Foreclosure 
(3d  Ed.,  by  Spurr  and  Rogers)  §  63,  citing  authorities,  amosg  therii 
Leopold  V.  Hallheimer,  157  N.  Y.  696,  51  N.  E.  1091 ;  see,  too,  Stew- 
art V.  Ludlow,  68  111.  App.  349;   Brand  v.  Smith,  99  Mich.  395,  58 
N.  W.  363.    I  think  that  the  plaintiff  alone  could  foreclose.    The  said 
agreement  executed  between  the  said  Otis  and  the  said  title  company, 
in  addition  to  the  provisions  heretofore  recited,  provides  that  the  Said 
title  company  is  authorized  to  collect  all  the  interest  which  is  secured 
by  said  bond  and  mortgage,  and  shall  retain  therefrom  a  sum  equal  to 
the  interest  then  accrued  upon  the  share  of  said  bond  and  mortgage 
owned  by  the  party  of-  the  second  part  (the  said  title  company),  and 
then  remit  to  the  party  of  the  first  part  any  balance  of  interest  remain- 
ing; that  the  said  party  of  the  second  part,  or  any  assignee  of  the 
interest  of  the  party  of  the  second  part  in  said  bond  and  mortgage, 
is  authorized  to  accept  payment  of  said  mortgage  and  to  execute  tiie 
proper  satisfaction  therefor,  and  the  holder  so  satisfying  shall  account 
to  the  party  of  the  first  part  (the  said  Otis)  for  all  money  received  in 
excess  of  the  ownership  in  said  mortgage  of  said  party  of  the  second 
part  or  its  assignee.    And  it  is  further  provided : 

fThe  party  of  the  second  part  shall  have  all  the  rights  of  any  holder  of 
said  bond  and  mortgage,  including  the  right  to  foreclose  the  same  and  to 
receive  the  proceeds  of  sale  from  the  referee ;  but  the  party  of  the  first  part 
shall  in  any  and  every  event  have  the  right  to  an  accounting  for  all  money 
received  by  the  party  of  the  second  part,  or  any  assignee  of  the  Interest  of 
the  party  of  the  second  part,  In  said  bond  and  mortgage  in  excess  of  the 
ownership  of  the  party  of  the  second  part  in  said  bond  and  mortgage.  In 
case  of  foreclosure  the  party  of  the  second  part  shall  be  under  no  obliga- 
tion to  protect  the  interests  of  the  party  of  the  first  part  upon  a  sale  of  the 
mortgaged  premises. 

"Fifth.  AU  rights  and  authority  given  to  the  party  of  the  second  part  under 
fbls  agreement  are  Irrevocable  so  long  as  the  party  of  the  second  part,  or 
any  assignee  of  the  psLitj  of  the  second  part,  has  any  interest  in  said  bond 
and  mortgage,  and  shall  pass  to  and  apply  to  the  party  of  the  second  part, 
and  to  any  assignee  of  the  interest  of  the  party  of  the  second  part  in  said 
liond  and  mortgage. 
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"Slxtb.  The  interest  of  tbe  party  of  the  first  part  under  this  agreement  In 
said  bond  and  mortgage  or  mortgage  debt  is  not  assignable  as  against  the 
party  of  the  second  part,  except  by  an  instrument  duly  executed  in  the  man- 
ner required  for  the  execution  of  a  deed  of  real  property  and  Indorsed  upon, 
or  attached  to  this  instrument:  no  assignee  of  the  interest  of  the  party  of 
the  first  part  in  said  bond  and  mortgage  shall  have  any  rights  under  this 
agreement,  nor  be  entitled  to  any  payment  thereunder,  until  such  assignment 
shall  have  been  exhibited  to  the  party  of  the  second  part,  and  a  copy  thereof 
shall  have  been  filed  with  the  party  of  the  second  part,  and  the  receipt  of 
such  copy  shall  have  been  noted  by  the  party  of  the  second  part  on  this 
agreement  Whenever  the  proceeds  of  the  ownership  of  the  party  of  the  first 
part  in  said  bond  and  mortgage  shall  be  paid  to  the  holder  of  this  agreement. 
It  and  all  assignments  thereof  shall  be  surrendered  to  the  party  of  the  second 
part  The  interest  of  the  party  of  the  second  part  is  assignable  to  any  per- 
son or  corporation,  without  liability  on  the  part  of  the  party  of  the  second 
part ;  but  the  interest  of  any  such  assignee  shall  be  subject  to  this  agreement 

"Seventh.  This  agreement  shall  be  binding  upon  and  inure  to  the  benefit 
of  the  successors,  legal  representatives,  and  assigns  of  the  parties  hereto." 

Thus  the  agreement  specifically  clothes  the  title  company  (and  its 
assignee,  this  plaintiff)  as  against  Otis  with  the  rights  of  collection  of 
the  interest,  of  acceptance  of  payment  of  the  bond  and  mortgage,  and 
of  foreclosure,  subject  in  each  event  to  an  accounting  to  Otis.  Jones 
on  Mortgages  (6th  Ed.)  §  1374,  says: 

'"If,  however,  it  appears  from  the  assignment  that  It  was  the  intention  of 
the  assignor  to  give  the  assignee  the  right  to  foreclose,  or  to  receive  the 
moneys  in  his  own  name,  it  is  unnecessary  to  make  the  assignor  a  party, 
although  he  retains  an  interest  in  the  mortgage.  It  was  so  held  where  the 
'assignment  was  absolute  in  form,  except  that  it  stated  that  the  money,  when 
collected,  was  to  be  applied  in  liquidation  of  the  debts  for  which  the  com- 
plainant stood  security  for  the  assignor.  It  is  proper,  however,  to  Join  both 
the  assignor  and  assignee  as  plaintiffs  in  the  action" — citing  Christie  v.  Her- 
rick,  1  Barb.  Ch.  264. 

Wiltsie  on  Mortgage  Foreclosure  (3d  Ed.,  Spurt  &  Rogers)  §  94, 
says: 

"It  Is  not  necessary  for  the  assignee  to  Join  his  assignor  with  him  as  co- 
plaintiff,  as  the  assignor  no  longer  has  any  interest  in  the  bond  and  mortgage. 
This  is  also  true  where  it  is  the  assignor's  Intention  simply  to  authorize  the 
assignee  to  collect  for  his  benefit  the  moneys  secured  by  the  mortgage"— dtlng 
the  same  case. 

The  following  language  of  the  Chancellor  in  Christie  v.  Herrick, 
supra,  applies  to  the  conditions  in  the  case  at  bar: 

"The  case  under  consideration  comes  directly  within  the  principle  decided 
in  Blfleld  V.  Taylor.  For  it  was  evidently  the  intention  of  the  assignor  of 
this  bond  and  mortgage  to  give  to  the  assignee  the  right  to  receive  the  moneys 
due  thereon,  or  to  foreclose  the  same  in  his  own  name,  and  to  apply  the  pro- 
ceeds to  the  payment  of  the  creditors  to  whom  the  complainant  was  holden 
as  the  surety  for  tiie  assignor.  I  think,  therefore,  a  decree  in  Oils  case  will 
be  a  perfect  protection  to  the  defendants,  and  to  those  who  may  become  pur- 
chasers of  the  mortgaged  premises  under  the  decree,  against  any  claim  of 
the  assignor  or  of  those  creditors,  arising  out  of  the  assignment  in  trust,  and 
that  it  was  unnecessary  to  make  the  assignor  or  the  creditors  parties." 

See,  too,  Ivjng  Island  Loan  &  Trust  Co.  v.  L.  I.  C.  &  N.  R.  R.  Co., 
85  App.  Div.  38,  39,  82  N.  Y.  Supp.  644. 

The  cases  cited  by  the  learned  counsel  for  the  appellant  (Shaw  v. 
■Wellman,  59  Hun,  447,  13  N.  Y.  Supp.  527,  Cresco  Realty  Co.  v. 
'Clark,  128  App.  Div.  144,  122  N.  Y.  Supp.  550,  ^d  Getty,  Inc.,  v. 
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Cauchois,  141  App.  Div.  443,  126  N.  Y.  Supp.  202)  may  be  discrim- 
inated in  diat  in  each  of  these  cases  the  assignor  and  assignee,  or  those 
in  similar  relation,  stood  before  the  court  as  joint  owners  of  the  ol>- 
ligation,  and  therefore  the  election,  of  one  owner  would  not  suffice. 
I^miels,  J.,  in  Shaw  v.  WelUnan,  supra,  cites  but  the  authority  of 
Marine  Bank,  etc,  v.  International  Bank,  9  Wis.  57.  In  that  case  the 
reason  is  well  expressed  by  Cole,  J. : 

"That  the  mortgagor  did  not  agree  that  the  mortgagees,  or  their  assigns, 
might  elect  to  have  a  part  of  the  principal  sum  become  due  on  his  failure 
to  pay,  within  30  days,  any  moneys  secured  by  the  mortgage.  He  agreed 
that  in  such  a  case,  at  their  option,  the  entire  sum  might  become  due  and 
collectible.  *  *  *  It  was  therefore  not  competent  for  the  International 
Bank,  to  which  a  part  only  of  the  mortgage  debt  belonged,  to  exercise  the 
election,  without  the  co-operation  of  the  Marine  Bank." 

But  the  said  agreement  between  Otis  and  the  plaintiff,  as  assignee 
of  the  title  company,  takes  this  case  out  of  the  principle  invoked  by 
the  appellant. 

[S]  The  defendant  need  not  apprehend  two  judgments  of  fore- 
closure, at  the  instance  of  the  plaintiff  and  of  Otis,  respectively.  Otis 
is  made  properly  a  party  defendant,  and  her  rights  may  be  finally  de- 
termined in  this  action  so  far  as  the  defendant  is  concerned,  and  in 
this  respect  it  is  immaterial  whether  she  be  made  a  party  plaintiff  or 
defendant.    Simson  v.  Satterlee,  64  N.  Y.  657. 

The  interlocutory  judgment  must  be  affirmed,  with  costs  of  this 
appeal,  with  leave  to  the  defendant  to  plead  within  20  days  upon  pay- 
ment of  costs.    All  concur. 


(156  App.  DlT.  849.) 

HOWATT  V.  BABRETT. 

(Supreme  C!ourt,  Appellate  Division,  First  Department    May  29,  1913.) 

1.  Gabbiers  (I  94*) — ErPBKsa  Shifmenx — ^Issues  and  Pboof. 

Where  a  C.  O.  D.  express  Shipment  was  made  to  a  destination  on  a 
connecting  line,  and  about  the  time  the  goods  should  have  been  delivered 
there  the  shipper  asked  the  Initial  carrier  to  change  the  consignee  and 
ship  to  a  different  destination  and  consignee  without  the  C.  O.  D.,  the 
shipper,  in  an  action  against  the  initial  carrier  for  failure  to  deliver  In 
accordance  with  the  second  direction,  could  not  complain  of  failure  to 
deliver  to  the  original  consignee. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  ||  367-^95,  456; 
Dec.  Dig.  g  94.*] 

2.  Cabbiebs  (I  173*)— ExpBESs  Shipmsnts — Modivioation  or  C!ontbaot8. 

Where  a  C.  O.  D.  express  shipment  was  made  to  a  destination  on 
a  connecting  line,  and  about  the  time  the  goods  should  have  been  de- 
livered there  the  shipper  asked  the  corresponding  department  of  the 
Initial  carrier  to  make  the  shipment  without  C.  O.  D.  and  reship  to  a 
different  consignee  at  a  different  destination,  and  the  Initial  carrier  at- 
tempted to  so  do,  but  the  connecting  carrier,  misunderstanding,  or  un- 
willing to  take  the  risk  of  reshipplng,  returned  the  goods  to  the  ship- 
per, the  Initial  carrier  was  not  liable  as  on  a  new  contract,  as  it  simply 
carried  out  a  request  of  the  shipper. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  If  760-763,  781- 
784:   Dec.  Dig.  f  173,*] 

•Vor  other  caaM  m«  uma  topio  *  i  nmtam  In  Dee.  A  Am<  Dlga.  1M7  to  data,  t  Rep'r  Indaxea 
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Appeal  from  Appellate  Term,  First  Department 

Action  by  Michael  E.  Howatt  against  William  M,  Barrett,  as  Presi- 
dent of  the  Adams  Express  Company.  From  a  judgment  of  the  Ap- 
pellate Term  (78  Misc.  Rep.  156,  137  N.  Y,  Supp.  915),  reversing  a 
judgment  of  the  Municipal  Court  for  defendant,  defendant  appeals. 
Reversed,  and  judgment  of  Municipal  Court  affirmed. 

See,  also,  154  App.  Div.  894,  138  N.  Y.  Supp,  1122, 

Argued  before  INGRAHAM,  P,  J„  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Edward  V.  Conwell,  of  New  York  City,  for  appellant. 
George  A.  Ferris,  of  New  York  City  Qacob  Ansbacher,  of  New 
York  City,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  This  is  an  action  by  the  consignor  of  goods 
against  the  express  company  for  breach  of  contract  in  failing  to  de- 
liver the  same  to  the  consignee.  The  goods  were  delivered  to  the  ex- 
press company  in  the  city  of  New  York  on  the  19th  day  of  March, 
1910,  marked  "C.  O.  D.  $44,50,"  and  addressed  to  "J.  T,  Saidy,  427 
Thompson  Ave.,  Excelsior  Springs,  Mo.,"  and  the  company  issued  to 
the  plaintiff  a  nonnegotiable  bill  of  lading  therefor  without  requiring 
prepayment  of  the  express  charges.  The  point  of  destination  was  not 
on  defendant's  line,  but  on  that  of  the  Wells  Fargo  Express  Com- 
pany, It  was  provided  in  the  bill  of  lading  that  if  the  C.  O,  D,  pack- 
age was  not  paid  for  within  30  days  the  carrier  was  at  liberty  to  return 
it,  and  the  shipper  would  pay  the  transportation  charges  both  ways. 
The  plaintiff  had  shipped  other  goods  by  the  express  company,  and 
the  company  customarily  collected  its  charges  from  the  consignee. 
Six  days  after  the  goods  were  delivered  to  the  defendant  for  ship- 
ment, and  when  in  due  course  they  should  have  arrived  at  their  desti- 
nation, plaintiff  called  at  its  office  with  the  bill  of  lading  and  requested 
one  of  its  clerks  "in  charge  of  the  correspondence  department"  to 
have  the  package  "forwarded  to  M.  A,  Saidy,  Denver,  Colorado, 
which  was  on  the  line  of  the  Wells  Fargo  Company  but  not  on  that 
of  the  defendant,  and  to  deliver  the  package  less  the  C.  O.  D," ;  and 
the  clerk  thereupon  indorsed  on  the  bill  of  lading,  "Del.  to  M.  A. 
Saidy,  Denver,  Colo,,  without  C,  O.  D,,"  and  the  date,  March  25,  1910. 

[1,  2]  The  action,  as  shown  by  the  complaint  and  by  a  statement  of 
counsel  for  plaintiff  on  the  trial,  is  brought  upon  the  theory  that  this 
transaction,  six  days  after  the  making  of  the  original  contract,  con- 
stituted a  new  contract,  which  obligated  the  defendant  to  deliver  the 
goods  to  the  new  consignee  at  the  changed  destination ;  and  the  breach 
of  contract  is  predicated  solely  on  its  failure  to  do  so.  It  is  quite  evi- 
dent, from  the  fact  that  the  plaintiff  called  upon  the  clerk  in  the  cor- 
respondence department  and  requested  to  have  the  goods  forwarded 
to  another  consignee  and  at  a  different  destination,  that  he  understood 
that  the  defendant  merely  undertook  to  communicate  his  request 
to  the  express  company  at  the  original  destination,  and  that  it  was  not 
within  its  power  to  make  a  new  contract  for  the  further  transporta- 
tion of  the  goods  if  they  had  been  delivered,  or,  even  if  the  goods  had 
not  been  ddivered,  between  points  wholly  on  the  Wells  Fargo  Corn- 
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pany  line,  neither  of  which  was  on  defendant's  line ;  and  this  plainly 
appears  from  the  fact  that  he  called  at  the  defendant's  office  from 
time  to  time  thereafter  for  the  purpose,  manifestly,  of  ascertaining 
what  information  defendant  had  received,  and  was  told  that  the  de- 
fendant had  written,  but  had  not  received  any  reply,  and  that  "it 
would  have  to  take  its  usflal  course,"  but  that  "it  will  be  carried  as 
directed."  There  is  no  evidence  as  to  whether  the  delivery  of  the 
goods  was  tendered  at  the  ^original  destination ;  but,  inasmudi  as  the 
action  is  not  predicated  on  the  original  contract,  that  question  is  imma- 
terial, and  it  would  seem  that  plaintiff,  in  view  of  tiie  request  made 
with  respect  to  change  of  destination  and  consignee,  is  in  no  position 
to  complain  of  failure  to  deliver  according  to  the  origituU  contract. 

The  plaintiff  showed  that  the  goods  were  not  received  at  the  new 
destination;  and  a  witness,  who  was  an  employe  of  the  Wells  Fargo 
G>mpany,  was  asked  by  the  court  why  the  goods  were  not  delivered 
at  the  new  destination,  and  thereupon  counsel  for  defendant  volun- 
teered to  explain,  and  was  permitted  to  state  on  the  record  without 
objection,  in  effect,  that  the  defendant  communicated  with  the  Wells 
Fargo  Company  at  the  original  destination,  requesting  it  to  forward 
the  goods  to  the  changed  destination  and  consignee  as  plaintiff  de- 
sired, and  that  the  Wells  Fargo  Company  either  misunderstood  the 
new  directions  or  hesitated  to  act  thereon,  since  they  involved  a 
change,  not  only  of  destination,  but  of  consignee  as  well,  and  returned 
'  the  goods  to  the  shipper.  The  goods  appear  to  have  been  returned  ' 
wholly  by  the  Wells  Fargo  line,  for  they  were  tendered  back  to  the 
shipper  by  that  company,  and  it  demanded  express  charges  to  and 
from  the  original  destination.  Plaintiff  refused  to  accept  a  return  of 
the  goods,  on  the  ground  that  there  should  be  no  express  charges,  and 
that,  owing  to  the  fact  that  the  market  price  of  the  goods  had  changed, 
be  would  lose  his  profit  thereon. 

The  reversal  at  the  Appellate  Term  was  based  on  the  amendment 
to  the  Interstate  Commerce  Act  known  as  the  "Carmack  Amendment" 
fAct  June  29,  1906,  c.  3591,  34  U.  S.  Stat,  at  Large,  595,  §  7  [U.  S. 
Comp.  St.  Supp.  1911,  p.  1307]),  which,  with  respect  to  interstate 
commerce,  renders  the  initial  carrier  Uable  "to  the  lawful  holder"  of 
the  receipt  or  bill  of  lading  "for  any  loss,  damage  or  injury  to  such 
property  caused  by  it  or  by  any  common  carrier,  railroad,  or  trans- 
portation company  to  which  such  property  may  be  delivered,  or  over 
whose  line  or  lines  such  property  may  pass,  and  no  contract,  receipt, 
rule,  or  regulation  shall  exempt  such  common  carrier,  railroad,  or 
transportation  company  from  the  liability  hereby  interposed." 

There  is  no  evidence  that  the  goods  were  damaged,  and  the  con- 
trary affirmatively  appears.  The  only  theory  upon  which  it  is  claimed 
that  they  were  lost,  to  bring  the  case  within  the  statute  quoted,  is  that 
the  Wells  Fargo  Company,  by  not  delivering  them  according  to  the 
new  contract,  and  by  asserting  a  lien  thereon  for  express  charges  when 
it  had  not  performed  either  contract,  was  guilty  of  conversion.  It  , 
appears,  however,  that  the  plaintiff  did  not  refuse  to  accept  a  return 
of  the  goods  on  the  ground  that  delivery  to  either  consignee  had  not 
been  tendered ;  and,  while  he  objected  to  the  express  charges,  he  did 
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not  place  his  refusal  to  accept  the  goods  on  that  ground  alone,  but  in- 
terposed an  insurmountable  objection,  namely,  in  effect,  that  by  ac- 
cepting a  return  of  the  goods  he  would  lose  his  profit  thereon. 

The  learned  counsel  for  the  appellant  contends  that  this  statutory 
liability,  so  far  as  it  relates  to  a  loss  of  goods,  contemplates  cut  actual 
loss,  and  he  cites  Greenwald  v.  Weir,  130  App.  Div.  696,  115  N.  Y. 
Supp.  311,  affirmed  sub  nom.  Greenwald  v.  Barrett,  199  N.  Y.  170, 
92  N.  E.  218,  35  L.  R.  A.  (N.  S.)  971,  as  authority  therefor;  but  coun- 
sel for  the  respondent  contends  that  the  statute  extends  to  any  loss 
or  damage,  whether  arising  from  a  conversion  of  the  goods,  or  delay 
in  transit,  or  a  failure  to  follow  shipping  instructions,  by  which  addi- 
tional expense  is  caused,  and  he  cites  in  support  of  that  contention  De 
Winter  &  Co.  v.  Texas  Central  Railway,  150  App.  Div.  612,  135  N. 
Y.  Supp.  893,  Lord  &  Bushnell  Co.  v.  Texas  Railway,  155  Mo.  App. 
175,  134  S.  W.  Ill,  Baltimore,  C.  &  A.  Railway  v.  Sperber,  117  Md. 
595,  84  Atl.  72,  and  Missouri,  K.  &  T.  Railway  v.  Carpenter,  52  Tex. 
Civ.  App.  585,  114  S.  W.  900.  In  the  view  we  take  of  the  evidence, 
however,  no  opinion  need  be  expressed  on  that  point,  for  the  decision 
of  the  appeal  does  not  depend  on  the  construction  of  the  Interstate 
Commerce  Act. 

The  Wells  Fargo  Company  received  the  communication  from  the 
defendant  with  respect,  to  forwarding  the  goods  to  Colorado  before  it 
complied  with  the  original  contract;  but,  as  has  been  seen,  the  action 
is  not  predicated  upon  the  failure  to  deliver  according  to  the  original 
contract,  and  it  is  manifest  that  the  plaintiff  could  not  justly  complain 
of  such  failure.  If,  on  a  tender  of  the  return  of  the  goods,  plaintiff 
had  declined  to  pay  the  express  charges  on  the  theory  that  his  last 
instructions  had  not  been  carried  out,  it  may  well  be  that  the  Wells 
Fat^o  Company  would  have  recognized  that  it  was  not  entitled  to  a 
lien  for  sudi  charges  and  would  have  delivered  the  goods ;  but,  how- 
ever that  may  be,  his  right  to  recover  in  this  action  depends  upon 
whether  the  defendant  made  a  new  and  valid  contract  with  him  for 
the  delivery  of  the  goods  at  the  new  destination  and  to  the  substituted 
consignee,  and  whether  he  has  shown  any  damages  for  its  failure  to 
so  deliver. 

We  think  that  there  was  no  new  contract,  and  that  the  defendant 
merely  undertook  to  request  the  final  carrier  to  change  the  destination 
of  the  goods  and  the  name  of  the  consignee,  and  that  it  is  not  liable 
for  not  succeeding  in  so  doing.  Sheehy  v.  Wabash  R.  R.  Co.,  169 
Mich.  604,  135  N.  W.  655,  38  L.  R.  A.  (N.  S.)  1126.  Moreover,  the 
plaintiff  failed  to  prove  the  value  of  the  goods,  which  consisted  of 
laces.  The  only  evidence  which  he  offered  on  that  subject  was  ex- 
cluded under  objection,  and  there  is  nothing  in  the  record  bearing 
upon  the  value  of  the  goods,  excepting  a  statement  by  the  attorney  for 
the  plaintiff  on  the  trial  that  his  client  claimed  to  be  entitled  to  recover 
$44.50,  "the  face  valu^"  of  the  goods,  together  with  interest  there- 
on ;  but  there  was  no  admission  that  such  was  the  value  of  the  goods, 
and  these  figures  were  evidently  taken  from  the  original  directions  on 
the  bill  of  lading  with  respect  to  the  amount  to  be  collected  on  the 
package.    One  of  the  grounds  of  motion  on  which  the  complaint 


Digitized  by 


Google 


Sup.  Ct)  QIBASDS  V.  SOSSKOSAIIS  189 

was  dismissed  in  the  Municipal  Court  was  that  no  l^g;kl  damages 
had  been  shown,  and  that  the  measure  of  damages  was  the  difference 
between  the  value  of  the  goods  at  the  time  when  they  should  have 
been  delivered  and  at  the  time  return  thereof  was  tendered,  neither  of 
which  was  shown.  That  motion  sufficiently  presented  the  point  that 
plaintiff  had  failed  to  show  either  the  value  of  the  goods  or  recover- 
able damages. 

It  follows,  therefore,  that  the  determination  of  the  Appellate  Term 
should  be  reversed,  with  costs,  and  the  judgment  of  the  Municipal 
Court  affirmed,  with  costs.    All  concur. 


(167  App.  DiT.  326.) 

GIRARDS  V.  ROSENCRANS. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  8,  1913.) 

JjjDQiasr  (I  ler*) — Defaults — Vacation. 

Where  a  default  was  taken  against  defendant,  owing  to  the  negli- 
gence of  bis  counsel,  he  will  be  allowed  to  answer  on  payment  to  plaintiff 
of  bis  costs  and  disbursements  and  an  immediate  trial  be  had,  the  Judg- 
ment to  stand  as  security  for  any  sum  recovered. 

[Ed.  Mote.— For  other  cases,  see  Judgment,  Cent  Dig.  If  326,  330,  333, 
834 ;   Dec.  Dig.  |  167.  •] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Appolonia  Girards  against  William  B.  Rosencrans.  From 
.an  order  granting  a  motion  for  leave  to  issue  an  execution,  and  deny- 
ing defendant's  motion  to  open  and  vacate  a  default,  defendant  ap- 
p^s.  Order  reversed,  ^d  defendant's  counter  motion  to  open  the 
■default  granted. 

Argued  before  BURR,  THOMAS,  CARR,.RICH,  and  STAPLE- 
TON,  JJ. 

Henry  D.  ^Jerchant,  of  New  York  City  (Alfred  D.  Oleria,  of  New 
York  City,  and  Abel  Merchant,  Jr.,  of  Nassau,  on  the  brief),  for  ap- 
pellant. 

Charles  Harwood,  of  New  York  City,  for  respondent 

PER  CURIAM.  This  is  an  appeal  by  the  defendant  from  an  or- 
der of  the  Supreme  Court,  made  at  the  Kings  County  Special  Term, 
panting  a  motion  for  leave  to  issue  an  execution,  and  denying  a  coun- 
ter motion,  made  on  behalf  of  the  defendant,  to  open  a  default,  and  va- 
•cate  a.  judgment  entered  on  the  default,  and  to  restore  the  cause  to  the 
calendar  for  trial. 

The  action  was  to  recover  damages  for  the  seduction  of  the  plain- 
tiflfs  daughter.  A  judgment  was  entered  upon  the  default  of  the  de- 
fendant in  appearing  for  trial  on  April  28,  1904.  The  inquest  was 
not  taken  until  April  28,  1905.  No  notice  of  the  entry  of  judgment 
was  ever  served,  upon,  the  attorney  for  the  defendant,  and  no  execu- 
tion issued  prior  to  the  date  of  this  application.  More  than  five  years 
had  elapsed  between  the  entry  of  judgment  and  the  service  of  the 
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notice  of  this  motion,  and  the  notice  of  this  motion  was  the  first  no- 
tice that  the  defendant  had  that  judgment  had  been  taken  against  him 
by  default.  He  thereupon  made  a  counter  motion  to  open  the  default. 
Defendant  seasonably  answered,  denying  the  material  allegations  of 
the  complaint,  and  both  parties  seasonably  noticed  the  case  for  trial. 
It  appeared  upon  the  day  calendar,  but,  through  the  neglect  of  the  at- 
torney to  whom  the  defendant  committed  his  cause,  the  default  was 
taken.  The  attorney  for  the  defendant  relied  upon  the  oral  statement 
of  the  representative  of  the  plaintiff's  attorneys  that  there  was  a  like- 
lihood of  the  case  being  abandoned,  and  ignored  the  calendar.  The  de- 
fendant avers  that  he  has  a  good  and  substantial  defense  on  the  merits 
to  the  plaintiff's  cause  of  action. 

Justice  to  the  defendant  requires  that  he  should  not  suffer  through 
the  act  or  omission  of  his  attorney,  and  that  he  should  be  permitted 
to  try  his  case.  Fennell  v.  Reinhardt,  130  App.  Div,  444,  114  N.  Y. 
Supp.  1023.  Justice  to  the  plaintiff  also  requires  that  she  should  be 
indemnified  by  the  payment  of  her  costs  and  disbursements,  that  she 
be  allowed  an  immediate  trial,  and  the  judgment  suffered  to  stand  as 
security  for  any  sum  a  jury  may  award  her. 

The  order  should  be  reversed,  and  the  defendant's  counter  motion 
to  open  the  default  granted,  upon  the  payment  of  costs  as  taxed  and 
of  $10  costs  for  opposing  the  motion  to  open  the-  default,  the  order  to 
contain  a  direction  that  the  judgment  heretofore  entered  shall  stand  as 
security  for  any  judgment  which  the  plaintiff  may  recover  herein,  and 
that  the  case  shall  forthwith  be  restored  to  the  calendar  for  trial,  and 
the  plaintiff's  motion  for  a  leave  to  issue  execution  denied,  without 
prejudice  to  a  renewal  at  Special  Term,  should  defendant  fail  to  com- 
ply within  10  days  with  the  terms  upon  which  his  default  is  opened. 


(167  App.  Dlv.  346.) 

GROPP  ▼.  GREAT  ATLANTIC  «c   PACIFIC  TEA  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    June  6,  1913.) 

MUNIOIPAI.  COBPOBATIONS  ({  706*) — USB  OF  Stbeetb— Nbgliobnt  Manaokmbnt 
or  HoBSES— Evidence. 

An  action  for  injuries  to  a  pedestrian,  run  over  by  a*  horse,  based  on 
the  ground  that  the  driver  was  negligent,  is  dissociated  from  any  liability 
for  the  keeping  of  a  vicious  horse,  and  it  is  error  to  submit  evidence  of 
the  vlciousness  of  the  horse  to  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
1618;   Dec.  Dig.  {  706.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Henry  E.  Gropp  against  the  Great  Atlantic  &  Pacific  Tea 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
BOWLING,  and  HOTCHKISS,  JJ. 
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William  H.  Peck,  of  New  York  City,  for  appellant. 
Don  R.  Almy,  of  New  York  City,  for  respondent 

DOWIvING,  J,  The  action  is  one  in  negligence;  plaintiff  claiming 
that  he  sustained  injuries  by  being  run  over  by  a  horse  and  wagon 
under  the  control  of  defendant's  servant,  and  solely  through  the  negli- 
gence of  the  latter.  The  facts  sufficiently  appear  herein  upon  a  prior 
appeal,  reported  in  141  App.  Div.  372,  126  N.  Y.  Supp.  211. 

Upon  the  prior  trial  the  complaint  had  been  amended  by  inserting 
therein  an  allegation  to  the  effect  that  the  horse  in  question  was  un- 
ruly, unmanageable,  and  vicious,  all  of  which  the  defendant  knew, 
or  ought,  in  the  exercise  of  reasonable  care,  to  have  known.  By  a 
divided  court  it  was  held  that  such  amendment  was  a  proper  one  to  be 
made,  and  the  judgment  appealed  from  was  affirmed.  The  Court  of 
Appeals  (205  N.  Y.  617,  98  N.  E.  1103)  reversed  the  judgment  and 
granted  a  new  trial,  on  the  ground  that  the  amendment  of  the  com- 
plaint allowed  by  the  trial  court  introduced  a  new  and  different  cause 
of  action,  as  to  which  that  court  concurred  in  the  dissenting  opinion 
of  the  Presiding  Justice  of  this  court.  In  that  dissenting  opinion  it 
was  held  that  the  amendment  set  up  a  new  and  entirely  different  cause 
of  action,  based,  not  upon  the  negligence  of  the  driver  (the  cause  of 
action  alleged  in  the  complaint),  but  upon  the  obligation  imposed  by 
law  upon  one  keeping  or  harboring  a  vicious  animal,  which  does  not 
depend  upon  negligence. 

Upon  the  present  trial,  no  amendment  of  the  complaint  was  sought, 
and  the  trial  proceeded  upon  the  original  complaint,  which  was  based 
solely  upon  negligence.  Despite  this  fact,  and  the  further  fact  that 
the  Court  of  Appeals  had  called  attention  to  the  distinction  between 
the  action  in  negligence,  which  was  pleaded,  and  the  action  for  keep- 
ing a  vicious  animal,  which  was  sought  to  be  made  the  basis  of  de- 
fendant's liability,  the  entire  question  of  whether  or  not  the  horse  was 
a  vicious  one,  or  one  which  was  apt  to  shy  and  become  urunanageable, 
was  developed  by  the  cross-examination  of  the  defendant's  witnesses 
at  length,  although  attention  was  repeatedly  called  to  the  fact  that  this 
was  an  effort  to  bring  in  issues  which  it  had  already  been  determined 
were  not  properly  in  the  case. 

Furthermore,  uie  learned  court,  over  the  objection  of  defendant's 
counsel,  specifically  charged  the  jury  as  to  the  duties  of  the  owner  of 
a  domestic  animal  to  take  notice  of  the  general  propensities,  not  only 
of  the  class,  but  of  the  animal  itself,  and  as  to  the  knowledge  or  lack 
of  knowledge  of  defendant's  driver  of  the  fact  that  the  horse  was 
unruly  and  unmanageable  and  easily  frightened,  as  bearing  on  the 
question  of  defendant's  liability.  This  cause  of  action  having  been 
declared  to  be  one  solely  in  negligence,  entirely  dissociated  from  any 
liability  for  the  keeping  of  an  unmanageable  or  vicious  horse,  the 
admission  of  this  testimony  and  the  charge  of  the  court  thereupon 
constituted  reversible  error. 

The  judgment  and  order  appealed  from  will  therefore  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 
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INGRAHAM,  P.  J.  I  concur  with  Mr.  Justice  DOWLING,  but  I 
am  also  of  the  opinion  that  the  judgment  should  be  teversed  on  the 
ground  that  the  plaintiff  failed  to  establish  any  negligence  of  the  de- 
fendant. I  think  it  clearly  appears  from  the  evidence  that  the  defend- 
ant wa£  driving  the  horse  in  a  safe  and  proper  manner,  but  that  th^ 
horse  escaped  from  his  control,  and  that  the  finding  that  the  driver 
was  negligent  was  without  evidence  to  support  it. 


(80  Misc.  Rep.  337.) 

MTJNDELIi  V.  COSTER. 

(Supreme  CJonrt,  Special  Term,  New  Xork  County.     April,  1013.) 

Mabbiaob  (S  58*) — Annulment— Infancy. 

An  infant  who  marries  under  age  of  18  years  with  the  written  consent 
of  her  mother,  but  leaves  her  husband  before  she  arrives  at  that  age.  Is 
entitled  to  sue  to  annul  the  marriage,  under  Code  Civ.  Proc.  |  1743, 
subd.  1. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  il  116-123 ;  Dec. 
Dig.  f  58.»] 

Action  by  Mona  Mundell,  by  Roslyn  Mundell,  her  guardian  ad 
litem,  against  Norman  B.  Coster.    Decree  for  plaintiff, 

G.  Charles  Horwood,  of  New  York  City,  for  plaintiff. 
Francis  Colety,  of  New  York  City,  for  defendant. 

COHALAN,  J.  The  infant  plaintiff,  by  her  guardian  ad  litem, 
brings  this  action  to  annul  her  marriage  to  the  defendant,  on  the 
ground  that  at  the  time  of  the  consummation  thereof  she  was,  and 
still  is,  under  the  age  of  legal  consent.  The  license  for  the  marriage 
was  granted  upon  the  written  consent  of  the  mother  of  the  infant. 
There  is  no  official  record  of  the  birth  of  the  plaintiff  in  Montgomery 
county.  Pa.,  where  she  was  bom.  However,  the  father  of  the  infant 
fixed  the  date  of  the  birth  of  his  first  and  only  child  as  the  4th  day 
of  October,  1895.  His  testimony  is  supported  by  one  of  the  attending, 
physicians,  who  was  present  at  the  time  of  the  birth ;  his  record  book 
also  places  the  birth  as  having  occurred  on  the  4th  day  of  October, 
1895.  It  is  reasonable  to  assume  from  these  unchallenged  circum- 
stances that  the  plaintiff  at  the  time  of  the  marriage,  which  occurred 
on  the  4th  day  of  October,  1912,  was  exactly  17  years  of  age.  She 
left  her  husband  one  month  after  the  marriage,  and  has  not  since  co- 
habited with  him. 

A  woman  under  the  age  of  18  years,  and  who  has  separated  from 
her  husband  before  arriving  at  the  age  of  18  years,  may  maintain  an 
action  to  annul  her  marriage  under  subdivision  1  of  section  1743  of 
the  Code  of  Civil  Procedure,  although  her  parents  consented  to  the 
marriage.  Kruger  v.  Kruger,  137  App.  Div.  289,  122  N,  Y.  Supp. 
23;  Wander  v.  Wander,  111  App.  Div.  189,  97  N.  Y.  Supp.  586.  The 
former  case  is  decisive  of  the  case  at  bar.  An  appeal  in  that  case  was 
taken  by  the  infant  plaintiff,  through  her  guardian  ad  litem,  from  a. 
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judgment  dismissing  the  complaint.  The  court  found  that  the  plaintiff 
was  17  years  5  months  and  22  days  old  at  the  time  of  the  marriage, 
which  was  contracted  -upon  the  written  consent  of  the  parents,  and 
that  she  was  17  years  nine  months  and  8  days  old  at  the  time  of  her 
separation  from  the  defendant.  The  court,  in  reversing  the  judgment 
at  Special  Term  (64  Misc.  Rep.  382,  119  N.  Y.  Supp.  189),  said: 

"The  rig^t  of  a  wife  to  maintain  an  action  for  an  annulment  of  tbe  mar- 
riage, parsnant  to  section  1743  of  tha  Code  of  Clyll  Procedure,  is  no  longer 
an  open  queetlon  In  this  court" 

Kruger  v.  Kruger,  supra,  is  likewise  in  point  on  the  question  of  the 
birth  record  of  the  plaintiff,  although  the  evidence  adduced  in  the  case 
at  bar  is  even  stronger  in  that  respect.  In  that  case  the  infant  was 
bom  in  the  city  of  New  York,  yet  no  record,  either  public  or  private, 
was  produced  showing  the^ate  of  her  birth ;  neither  was  any  explana- 
tion given  why  the  public  record  or  the  certified  copy  thereof  was  not 
forthcoming.  The  plaintiff  rested  her  case  solely  on  the  uncorrob- 
orated testimony  of  interested  witnesses.  Yet  an  annulment  was  de- 
creed by  the  appellate  court. 

In  this  case  there  is  record  evidence  in  the  books  of  one  of  the 
physicians  in  charge  at  the  time  of  the  birth,  together  with  his  disinter- 
ested testimony.  The  evidence  in  this  particular  is  conclusive  upon  the 
court,  and  under  section  1743,  subdivision  1,  of  the  Code  of  Civil 
Procedure,  the  plaintiff  is  entitled  to  a  decree  of  annulment.  In 
effect,  the  present  law  of  the  state  of  New  York  permits  an  infant, 
who  marries  under  the  age  of  18  years  with  the  consent  of  her  par- 
ents, and  who  subsequently  leaves  her  husband  before  she  arrives  at 
that  age,  to  come  into  court  and,  as  a  matter  of  course,  obtain  a  decree 
of  annulment.  This  is  to  all  intents  and  purposes  providing  in  such 
cases  for  trial  marriages,  but  it  is  \  condition  the  remedy  for  which 
lies  with  the  Legislature  and  not  with  the  courts. 

Judgment  accordingly. 
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(81  Misc.  Bep.  118.) 

In  re  ZEBEOA. 

(Snrrogates*  Court,  New  York  Oonnty.    May  29,  191B.) 

TBUSTS  (I  169*) — SUBVIVING  TkXJSTEES— SUBBTITUTKD  TbXJSTEB— APPOINTMENT. 

Code  Civ.  Proc.  {  2818,  provides  that  where  one  of  two  or  more  trns- 
tees  dies,  resigns,  or  Is  removed,  a  successor  shall  not  be  appointed,  ex- 
cept where  such  appointment  is  necessary,  in  order  to  comply  with  the 
terms  of  the  will.  Held  that,  where  testator  appointed  bis  wife  and 
three  of  his  children  as  his  executors  and  trustees,  and  devised  and  be- 
queathed to  them,  and  "to  their  survivors  and  successors,"  a  comprehen- 
sive power  of  sale,  and  all  his  estate  to  be  taken  and  held  on  trusts  lim- 
ited In  the  will,  it  would  be  presumed  that  he  made  such  provision  ad- 
visedly, in  accordance  with  the  rule  that  trustees  hold  in  Joint  tenancy, 
and  on  the  death  of  one  survivorship  accrues,  and  hence,  on  the  death  of 
all  of  the  trustees  save  one,  a  successor  trustee  would  not  be  appointed, 
unless  it  clearly  appeared  advantageous  to  the  cestui  que  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  ii  222-224;  Dec. 
Dig.  I  ie9.»] 

In  the  matter  of  the  application  for  an  appointment  of  a  succes- 
sor to  one  of  the  deceased  testamentary  trustees  of  the  estate  of  Au- 
gustus Zerega,  deceased.     Denied. 

The  petitioners  herein  are  Richard  A.  Zerega,  trustee  of  the  trusts 
of  John  A.  Zerega,  Bertha  V.  Zerega,  and  J.  Frederick  Zerega; 
Louis  A.  Zerega  di  Zerega,  trustee  of  the  trusts  of  Louis  A.  Zerega, 
J.  Frederick  Zerega,  and  Bertha  V.  Zerega ;  Catherine  Berry  Zerega, 
trustee  of  the  trust  of  John  A.  Zerega;  Francis  A.  Zerega;  Eliza- 
beth Herring  Zerega  di  Zerega;  John  Frederick  Zerega,  trustee  of 
the  trusts  of  John  Frederick  Zerega  and  Bertha  V.  Zerega;  Alfred 
L.  B.  di  Zerega;  W.  Irvine  di  Zerega;  Elizabeth  Conklin  Pelham 
Clinton ;  and  Randolph  Hurry,  trustee  of  the  trusts  of  John  A;  Ze- 
rega and  John  Townsend  C.  Zerega. 

J.  Noble  Hayes,  of  New  York  City,  for  petitioner. 

Murray,  IngersoU,  Hoge  &  Humphrey,  of  New  York  City,  for  re- 
spondent McFadden. 

Dawson  Coleman  Glover,  of  New  York  City,  special  guardian. 

Ambrose  S.  Murray,  Jr.,  of  New  York  City  (Theodore  F.  Htun- 
phrey,  of  New  York  City,  of  counsel),  for  other  respondents. 

FOWLER,  S.  The  petition  alleges  that  Mr.  Augustus  Zerega,  the 
testator,  died  on  the  23d  of  December,  1888,  possessed  of  an  estate 
of  about  $2,000,000,  real  and  personal,  and  that  his  will  was  ad- 
mitted to  probate  on  the  11th  of  February,  1889.  By  the  terms  of 
such  will  the  testator  nominated  and  appointed  as  his  executors  and 
executrices  and  testamentary  trustees  his  wife,  Eliza  Morch  Zerega, 
his  sons,  John  A.  Zerega  and  George  Theodore  Zerega,  and  his 
daughter,  Louisa  A.  Barnard,  all  of  whom  qualified.  The  testator 
devised  and  bequeathed  to  his  said  executors  and  executrices  all  his 
real  and  personal  property — 

"to  them  and  to  their  survivors  and  successors,  with  full  and  absolute  power 
to  sell. and  dispose  of  the  same  or  any  part  thereof  at  public  or  private  sale 
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at  snch  time  or  times,  In  such  maimer  and  upon  sncb  terms  as  to  them  or 
a  majority  of  them  shall  seem  meet,  it  being,  however,  expressly  provided  tliat 
daring  the  active  exercise  of  her  powers  as  executrix  or  trustee  the  wish  of 
my  said  wife  Is  to  control  all  others,  in  trust,  to  invest  and  reinvest  the  said 
personal  estate  and  any  proceeds  of  said  real  estate,  sold  or  to  be  sold.  In  good 
secaritles,  to  collect  and  receive  the  rents,  profits,  dividends,  interest  and  in- 
come arising  and  to  apply  and  dispose  of  the  same  as  follows : 

"B^st,  to  pay  over  and  deliver  all  the  rents,  interest,  dividends,  profits 
and  income  which  may  be  collected  and  received  by  my  executors  or  any  of 
them  to  my  said  wife,  Eliza  Morch  Zerega,  whenever  the. same  shall  be  col- 
lected or  received  during  her  natural  life,  whether  she  remains  single  or  re- 
marries." 

The  will  further  provided  for  thfr  division,  on  the  death  of  the 
widow,  of  the  whole  of  the  said  estate,  including  the  proceeds  of  the 
real  estate  when  sold,  into  11  equal  portions,  and  for  the  pajmient  of 
each  of  said  portions  under  the  terms  and  conditions  therein  speci- 
fied to  the  testator's  sons,  John  A.  Zerega,  Louis  H.  Zerega,  Francis 

A.  ZcTcgz,  George  Theodore  Zerega,  Frederic  C.  Zerega,  Albert  L. 

B.  Zerega,  Albert  Zerega  Von  Bretton,  an  adopted  son,  the  testa- 
tor's grandson,  John  'Theodore  C.  Zerega,  and  to  his  daughters, 
Louisa  A.  Barnard,  Azelia  C.  Huntington,  and  Augusta  Florence 
Zerega. 

The  petition  alleges  that  the  real  estate  remaining  undisposed  of 
and  subject  to  sale  under  the  will  consists  of  about  114  acres  of  land, 
with  a  residence  and  dwelling  thereon,  known  as  "Island  Hall,"  sit- 
uated on  Throggs  Neck,  in  the  East  River,  in  Westchester  county. 
New  York,  of  the  value  of  between  $600,000  and  $700,000,  of  the 
house  at  No.  26  East  Thirty-Fifth  street.  New  York  City,  of  the 
value  of  about  $80,000,  or  thereabouts,  and  an  estate  in  Virginia, 
comprising  about  573  acres. 

It  is  alleged  also  that  George  Theodore  C.  Zerega,  one  of  the  ex- 
ecutors and  trustees,  died  in  November,  1907,  and  Eliza  Morch  Ze- 
rega, the  life  beneficiary  and  also  an  executrix  and  trustee,  died  on 
the  26th  of  March,  1909,  being  then  in  her  100th  year.  In  1909 
Louisa  A.  Barnard,  as  trustee,  commenced  an  action  in  the  Supreme 
Court  for  a  construction  of  the  said  will  and  testament  and  a  settle- 
ment of  her  accounts  as  trustee.  John  A.  Zerega,  Sr.,  trustee,  ap- 
peared in  the  action  and  interposed  an  answer,  setting  forth,  among 
other  things,  that  Louisa  A.  Barnard,  trustee,  had  occupied  a  .por- 
tion of  the  trust  estate,  to  wit,  the  dwelling  house  at  No.  26  East 
Thirty-Fifth  street,  as  her  private  residence,  and  that  of  her  im- 
mediate family  exclusively  for  many  years  without  payment  of  rent, 
and  that  she  was  indebted  to  the  said  estate  for  the  rent  of  the  said 
premises  during  the  said  period,  and  for  other  reasons  stated  he 
asked  that  he  be  permitted  to  file  a  separate  account.  Each  trustee 
thereafter  filed  a  separate  account. 

The  petition  further  alleges  that  the  said  John  A.  Zerega  defended 
the  said  action,  and  prosecuted  the  said  claim  of  rent  against  the 
said  Louisa  A.  Barnard  therein  on  behalf  of  the  said  estate  and  the 
persons  interested  therein  under  the  said  will,  who  were  also  made 
parties  defendant  to  the  said  suit,  until  he  was  subsequently  joined 
in  the  assertion  of  the  said  claim  by  a  majority  of  the  remainder  in- 
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terests  appearing  in  the  said  action,  and  that  such  proceedings  were 
had  in  tiie  said  action  that  final  judgment  was  entered  therein  on 
August  17,  1911,  which,  among  other  things,  adjudged  that  the 
trustee,  Louisa  A.  Barnard,  plaintiff  in  said  action,  was  liable  for 
the  rental  value  of  house  No.  26  East  Thirty-Fifth  street,  from  No- 
vember 23,  1896,  to  March  26,  1909,  amounting  to  the  sum  of  $25,- 
812.50,  in  addition  to  $156.50  water  rents  paid  by  the  said  estate, 
amounting  in  all  to  the  sum  of  $25,969,  and  surcharging  the  account 
of  Louisa  A,  Barnard,  trustee,  with  the  said  sum  of  $25,969  and  mak- 
ing such  surcharge  a  lien  upon  her  interest  in  the  said  trust  estate, 
and  offsetting  the  same  against  her  interest  in  the  said  trust  estate. 

The  petition  further  alleges  that  by  a  decree  entered  on  August 
17,  1911,  all  of  the  accounts  and  supplemental  accounts  made  by  the 
trustees  were  brought  down  to  January  3,  1911,  and  that  the  approx- 
unate  amount  of  personal  property  remaining  undistributed  is  $50,- 
000.  Louisa  A.  Barnard  has  not  paid  the  amount  of  the  claim 
awarded  against  her  for  rent,  but  the  same  has  been  withheld  from 
her  distributive  share  of  the  estate  pending  an  appeal  which  she  has 
taken  to  the  Appellate  Division  from  the  said  judgment  surcharging 
her  account  with  such  sum.  This  amount  was  awarded  for  rent 
down  to  the  time  of  the  death  of  Eliza  Morch  Zerega  on  March  26, 
1909,  and  no  farther.  But  it  is  alleged,  also,  that  Louisa  A.  Barnard 
continued  to  occupy  the  said  premises  down  to  July  1,  1911,  without 
the  payment  of  rent,  and  that  she  is  still  liable  to  the  estate  for  such 
rent. 

It  is  also  alleged  that  John  A.  Zerega  died  on  April  26,  1912,  leav- 
ing the  estate  with  but  one  surviving  trustee,  Louisa  A.  Barnard, 
who  is  now  72  years  of  age,  and  it  is  claimed  by  petitioner  that  the 
interests  of  the  sole  surviving  trustee  are  adverse  to  the  interests  of 
the  estate,  as  she  is  seeking  to  have  the  judgment  surcharging  her 
account  with  the  rent,  as  aforesaid,  reversed. 

The  petition  further  alleges,  upon  information  and  belief,  the 
names  of  the  persons  who  now  have  an  interest  in  the  said  estate  of 
Augustus  Zerega,  deceased,  or  claim  to  have  or  may  have  some  in- 
terest therein,  and  the  nature  of  such  interests  and  the  amount  of 
their  proportionate  shares,  and  their  relationship,  so  far  as  the  same 
are  known. 

Upon  information  and  belief  the  petition  also  alleges  that  the  said 
Frederic  C.  Zerega,  who  at  the  time  of  his  death  was  seised  and  pos- 
sessed of  and  entitled  to  a  one-eleventh  part  or  share  of  the  real  and 
personal  prc^erty  in  the  said  estate  of  Augustus  Zerega,  deceased, 
died  on  October  27,  1911,  at  London,  England,  leaving  an  alleged 
last  will  and  testament  and  codicils  thereto  which  were  admitted  to 
probate  at  London,  England,  on  March  4,  1912,  by  the  Probate  Di- 
vision of  His  Majesty's  High  Court  of  Justice,  and  which  said  will 
and  codicils  have  been  or  are  about  to  be  offered  for  probate  in  the 
county  and  state  of  New  York,  and  the  number  and  names  of  the 
persons  interested  in  his  said  estate  as  heirs  at  law  and  next  of  kin 
and  as  executor,  executrix,  legatee,  and  devisee. 

The  petitioners  ask  for  the  appointment  of  John  Theodore  C.  Zer- 
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ega  as  a  trustee  in  place  of  the  said  John  A.  Zerega,  deceased,  and  al- 
lege that  the  interests  of  the  entire  trust  estate  require  such  appoint- 
ment, and  that  if  such  appointment  is  not  made  the  interests  of  said 
estate  and  of  all  persons  interested  in  it  who  are  opposing  the  appeal 
of  the  said  Louisa  A.  Barnard  and  her  personal 'claim  against  the  es- 
tate will  be  imperiled.  It  is  stated  that  John  Theodore  C.  Zerega  is  a 
grandson  of  the  decedent  and  a  gentleman  of  independent  fortune. 
His  city  address  is  No.  37  West  Forty-Fourth  street,  and  he  resides 
in  Newport,  R.  I.,  and  it  is  alleged  that  he  has  a  complete  knowledge 
of  the  affairs  of  the  estate,  and  is  qualified  and  competent  to  act  as 
trustee,  and  will  consent  to  waive  any  commissions  for  taking  over  the 
estate  and  administering  the  same. 

The  special  guardian,  Mr.  Glover,  unites  in  asking  that  the  prayer 
of  the  petition  be  granted. 

The  answer  of  the  respondent  Louisa  A.  Barnard  admits  many  of 
the  allegations  of  the  petition,  but  alleges  that  the  residence  and  dwell- 
ing known  as  "Island  Hall"  is  situated  in  the  borough  of  the  Bronx, 
city  of  New  York,  and  does  not  exceed  in  value  the  sum  of  $556,000, 
and  that  the  premises  No.  26  East  Thirty-Fifth  street  do  not  exceed 
in  value  the  smn  of  $60,000,  and  that  the  estate  in  Virginia  comprises 
about  573  acres,  and  was  sold  pursuant  to  judgment  in  partition,  duly 
rendered  by  a  competent  court  of  said  state  of  Virginia' having  juris- 
diction, about  a  year  prior  to  the  date  of  verification  of  the  petition 
herein,  and  that  the  proceeds  derived  from  said  sale  were  distributed 
to  the  several  remaindermen.  Respondent  further  denies  that  after 
the  death  of  Eliza  M.  Zerega  she  was  or  could  be  liable  to  the  estate 
for  any  rent  for  the  premises  No.  26  East  Thirty-Fifth  street,  and  al- 
leges that  if  she  was  liable  for  any  said  rent  such  liability  would  be 
to  her  cotenants  in  the  fee  to  said  property,  and  further  alleges  that 
such  liability  is  already  the  subject  of  and  at  issue  in  a  certain  parti- 
tion action  now  pending  in  the  Supreme  Court.  She  further  alleges  in 
regard  to  her  appeal  from  the  judgment  in  regard  to  the  rent  of  the 
premises  at  No.  26  East  Thirty-Fifth  street,  that  the  same  is  wholly 
within  her  rights,  is  not  inconsistent  with  her  duties  as  trustee,  and 
that  all  expenses  of  said  appeal  and  review  have  been  paid  out  of  her 
own  funds.  Respondent  denies  that  there  remains  in  her  hands  as 
trustee  for  the  estate  the  sum  of  $50,000  for  distribution.  She  denies 
that  the  interests  of  the  estate  require  the  appointment  of  a  new  trus- 
tee, and  avers  upon  information  and  belief  that  John  Theodore  C. 
Zerega  is  not  qualified  to  act  as  such  trustee. 

Respondent  further  alleges  that  by  the  judgment  or  decree  on  said 
accounting  action,  entered  August  17,  1911,  the  fee  to  the  real  estate, 
none  of  which  had  up  to  that  time  been  sold,  was  held  to  have  passed 
to  the  remaindermen,  or  their  assigns,  at  the  death  of  Eliza  M.  Zerega, 
and  no  longer  formed  a  part  of  the  estate  of  Augustus  Zerega,  de- 
ceased, the  provisions  of  said  judgment  in  respect  to  the  same  reading 
as  follows: 

"V.  Tbat  upon  the  death  of  Eliza  M.  Zerega,  March  26, 1909,  the  following 
named  parties  became  seised  and  possessed  In  fee  simple  absolute  of  the  fol- 
lowing respectlTe  ondlTlded  parts  or  shares  of  and  in  all  and  singular  the 
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real  property  of  which  the  said  testator,  Augustus  Zerega,  died  seised  and 
possessed,  subject  only  to  the  execution  of  the  power  of  sale  glren  to  the  trus- 
tees in  and  by  the  said  will  of  Augustus  Zerega." 

The  respondent  further  alleges  that  by  reason  of  a  partition  action 
commenced  for  the  sale  of  all  the  real  estate  situated  in  the  county 
of  New  York  she  cannot  make  such  sale,  although  it  was  determined 
by  said  judgment  of  August  17th  that  she  had  the  power  of  sale  over 
said  premises. 

The  respondent  alleges,  also,  that  the  entire  personal  estate  now  in 
her  hands  as  trustee,  including  the  $25,969  rent  due  from  her,  amounts 
to  $43,557.78,  and  that  there  is  no  necessity  for  the  appointment  of  a 
new  trustee  for  distribution  of  the  same.  She  further  alleges  that  all 
the  petitioners  herein  are  parties  to  the  appeal  proceedings  heretofore 
referred  to  and  can  defend  the  same,  and  that  the  addition  of  a  new 
party  in  the  person  of  a  substituted  trustee  cannot  in  effect  assist  them 
in  any  wise  or  lessen  their  expenses  in  this  proceeding.  The  respond- 
ent asks  that,  if  it  shall  seem  necessary  to  the  court  that  a  new  trustee 
be  appointed,  the  court  appoint  the  Farmers'  Loan  ^  Trust  Company 
of  New  York;  that  she  is  informed  by  the  said  Farmers*  Loan  & 
Trust  Company  that,  in  the  event  it  should  be  appointed  such  substi- 
tuted trustee  it  would  stipulate  and  consent  and  waive  the  commissions 
for  receiving  and  taking  over  said  trust  upon  its  appointment,  and  that 
such  appointment  would  also  save  the  expenses  of  a  trustee's  bond. 

In  a  replying  aflfidavit  by  Louisa  A.  Zerega  di  Zerega,  one  of  the  pe- 
titioners, it  is  alleged  that  it  is  not  true  that  the  proceeds  of  the  prop- 
erty belonging  to  the  estate  in  Virginia  have  been  entirely  distributed ; 
that  the  litigation  is  still  pending  regarding  the  distribution  of  the 
same.  She  further  alleges  that  she  is  informed  and  believes  that  Am- 
brose Spencer  Murray,  Jr.,  the  attorney  for  Louisa  A.  Barnard,  the 
respondent  in  the  present  proceeding,  is  a  tenant  of,  an  individual 
stockholder  in,  and  for  many  years  has  been  an  inspector  of  elections 
of  the  Farmers'  Loan  &  Trust  Company,  and  that  the  petitioners  verily 
believe  that  the  appointment  of  the  Farmers'  Loan  &  Trust  Company 
would  not  give  them  the  protection  which  they  are  seeking  in  this  pro- 
ceeding, and  in  fact  that  the  appointment  of  a  trustee  other  than  one 
of  the  members  of  the  family  who  are  petitioners  herein  would  not  ac- 
complish the  object  of  the  said  petition. 

Similar  answers  opposing  the  application  for  the  appointment  of 
John  Theodore  C.  Zerega  and  asking  for  the  appointment,  if  any  is 
made  at  all,  of  the  Farmers'  Loan  &  Trust  Company  are  also  filed  by 
Augusta  Florence  Zerega,  Horace  Barnard,  John  Augustus  Barnard, 
and  Louis  H.  Barnard,  and  by  John  H.  McFadden,  as  sole  acting  ex- 
ecutor under  the  will  of  Frederick  Christian  Zerega. 

.In  the  foregoing  statement  I  have  set  out  with  some  care  the  sub- 
stance of  the  more  important  allegations  contained  in  the  petition  and 
the  several  answers  in  this  matter.  The  petition  for  the  appointment 
of  a  successor  trustee  purports  to  be  made  under  section  2818,  Code 
of  Civil  Procedure.  The  testator  by  his  will  nominated  and  appointed 
his  wife  and  three  of  his  children  as  his  executors  and  trustees,  and 
he  devised  and  bequeathed  to  them,  and  to  their  survivors  and  succes- 
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^ors,  a  comprehensive  power  of  sale,  and  all  his  estate  to  be  taken  and 
held  on  certain  trusts,  limited  in  the  will.    It  is  manifest  that  testator's 
college  of  trustees  was  selected  by  him  with  care  out  of  all  his  de- 
scendants, and  this  preference  is  to  be  taken  here  as  the  deliberate  ex- 
pression of  testator's  intention.     His  estate  and  a  power  thereover 
^ere  expressly  limited  to  such  persons  and  to  the  survivors  of  them. 
I  must  assume  that  the  testator  intended  that  his  estate  on  the  death 
of  one  or  more  trustees  should  pass  to  the  survivors  as  it  was  so  lim- 
ited.  In  so  far  as  it  was  necessary,  these  persons  and  the  survivors  of 
them  were  given  the  legal  estate  by  the  testator. 

When  any  one  takes  and  holds  the  legal  estate,  even  though  he  be  a 
trustee,  he  has  all  the  rights  to  trial  by  jury  and  to  the  lM;al  remedies 
Vfhich  attach  by  the  common  law  to  the  legal  estate.    The  legal  es- 
tate has  always  been  a  subject  of  great  concern  in  those  courts  which 
proceed  according  to  the  course  of  the  common  law.    It  carries  with 
it  superior  rights  and  remedies  fully  protected  by  the  Constitution. 
The  expressed  intention  of  the  testator,  concerning  the  devolution  of 
the  legal  estate,  is  not,  I  think,  to  be  treated  as  a  matter  of  small  im- 
portance.   To  interfere  inconsiderately  with  the  legal  title  I  consider 
a  high  and  dangerous  usurpation,  and  to  be  justified  only  by  the  clear- 
est, proofs,   imperatively   necessitating   such   equitable   interference. 
Section  2818,  Code  of  Civil  Procedure,  states  in  substance  that  where 
one  of  two  or  more  trustees  dies,  or  resigns,  or  is  removed,  a  succes- 
sor trustee  shall  not  be  appointed,  except  where  such  appointment  is 
necessary  in  order  to  comply  with  the  terms  of  a  will.    Trustees  hold 
'n  joint  tenancy,  and  on  the  death  of  one  survivorship  accrues.    This 
me  testator  knew,  and  must  be  presumed  here  to  have  intended.    The 
fact  that  the  limitation  in  the  will  also  names  "successors"  must  be 
presurned  to  provide  for  a  situation  where  there  are  no  survivors  of 
"?^  original  trustees. 

But  it  is  insisted  by  the  moving  parties  that  section  2848,  Code  of 
Uvil  Procedure,  also  provides  in  substance  that,  where  the  court  shall 
°*  of  the  opinion  that  the  appointment  of  a  successor  (trustee)  would 
^  f or  the  benefit  of  the  cestui  que  trust,  the  surrogate  may  appoint. 
^"C  Code,  as  amended  in  1884,  does  now  so  provide.  What  this 
a^jcndrnent  may  really  intend  can  be  determined  only  by  reference  to 
principles  of  the  general  law.  That  it  does  not  mean  that  the  court 
can  disturb  the  legal  title,  at  its  own  will,  I  am  certain.  Several  of 
ttie  cases  cited  to  me  by  counsel  for  the  moving  parties  I  do  not  find 
•n  the  volumes  cited,  others  are  not  remotely  in  point,  while  others, 
notably  Matter  of  Dietz,  132  App.  Div.  641,  117  N.  Y.  Supp.  461,  and 
Matter  of  Leavitt,  135  App.  Div.  7,  119  N.  Y.  Supp.  769,  are  not,  I 

Ur  favorable  to  this  application. 
*  ^•^^*'  *^^">  should  I  do  in  this  matter  under  the  circumstances  here- 
in disclosed  ?  It  seems  to  me  that  it  is  only  when  the  sole  surviving 
ttustee  is  in  some  way  incapacitated  that  section  2818,  Code  of  Civil 
f^ocedure,  calls  for  the  appointment  of  a  successor  trustee  and  the 
wterference  with  the  devolution  of  the  legal  estate,  prescribed  by  the 
testator  himself.  If  I  should  add  one  new  trustee,  as  petitioned  in  this 
matter,  there  would  then  be  no  majority  in  the  collie  of  trustees,  and 


Digitized  by 


Google 


150  142  NEW  YORK  SUPPLEMENT  (Sur.  Ct. 

the  action  of  one  may  neutralize  the  responsibility  and  action  of  the 
other,  chosen  by  the  testator  himself.  This  is  a  consideration  not  ad- 
verted to  on  the  argument.    But  it  is  entitled  to  some  little  thought. 

'fhe  principle  on  which  courts  of  equity  usually  proceed  in  the  ap- 
pointment of  new  testamentary  trustees  is  ancillary  to  its  principal 
duty  to  see  that  the  trusts  are  properly  executed.  In  a  direct  pro- 
ceeding to  remove  a  trustee  a  totally  different  set  of  principles  would 
apply,  and  the  first  consideration  would  be  the  proper  execution  of 
the  trusts.  Courts  of  equity  will  not  hesitate  to  remove  a  trustee  in 
a  proper  case.  When  the  trusts  are  in  course  of  execution,  or  not 
shown  to  be  endangered,  the  court  should  not  disturb  the  scheme  of  a 
testator.  The  Code  specifies  the  instances  in  which  testamentary  trus- 
tees may  be  removed  by  the  surrogate  (section  2817,  C.  C.  P.);  but 
the  conduct  of  Mrs.  Barnard,  the  sole  surviving  trustee,  is  not  brought 
within  the  requirements  of  that  section,  nor  is  this  petition  addressed 
to  that  section,  and  yet  her  conduct  and  situation  are  made  the  grounds 
of  an  application  to  join  with  her  an  additional  trustee.  As  I  read 
section  2818,  Code  Civil  Procedure,  a  successor  trustee  may  be  ap- 
pointed only  when  it  is  for  the  benefit  of  the  cestui  que  trust.  It  is 
not  clear  to  me  that  it  would  be  for  the  real  benefit  of  the  cestuis  que 
trustent  to  appoint  a  successor  trustee  in  this  instance.  The  answers 
completely  negative  or  explain  all  the  material  facts  tending  to  show 
a  benefit  to  the  cestuis  que  trustent  by  the  appointment  of  a  successor 
trustee,  and  on  this  application  the  answers  must  be  taken  as  true.  I 
doubt  in  any  event  that  section  2818,  C.  C.  P.,  was  intended  to  em- 
brace a  case  such  as  that  here  presented. 

The  trusts  remaining  unexecuted  may  be,  I  think,  well  and  suffi- 
ciently executed  by  the  surviving  trustee.  On  the  death  of  the  life 
tenant  the  remainders  vested,  and  the  execution  of  the  power  of  sale, 
vested  in  the  trustee,  will  probably  require  the  assent  of  the  remainder- 
men in  some  way.  The  trustee  has  already  accounted  to  the  satis- 
faction of  the  Supreme  Court  of  this  state,  and  nothing  is  shown  by 
petitioners  which  makes  it  apparent  that  she  will  not  well  and  truly 
account  for  the  residue  of  the  trust  estate.  Apprehension  is  not 
enough  to  warrant  an  interference  by  the  surrogate. 

The  controversy  over  the  occupancy  of  the  house  taken  by  testator's 
wife  as  tenant  for  life  is  one  between  the  trustee,  in  her  individual 
capacity,  or  as  one  of  the  beneficiaries  taking  under  the  will  of  her 
father,  and  the  other  surviving  members  of  the  testator's  family.  The 
liability  of  Mrs.  Barnard  for  such  occupation,  no  doubt,  arose  under 
an  honest  mistake,  as  alleged  in  the  answer,  and  the  judgment  against 
her  therefore  seems  fully  protected,  so  as  not  to  endanger  the  trust 
estate.  It  was  such  a  controversy  as  often  arises  between  members  of 
the  same  family  in  the  settlement  of  an  estate,  and  the  proceeding 
which  ended  in  a  judgment  against  her  is  no  doubt  in  course  of  or- 
derly and  fair  solution.  The  fact  that  the  judgment  on  one  debatable 
point  was  against  the  trustee  discloses  that  the  appeal  will  not  be  con- 
cluded prejudicially  to  the  trust  estate,  as  those  who  were  active  in 
pressing  the  claim  against  Mrs.  Barnard  are  shown  to  have  a  standing 
,on  the  appeal.    The  presumption  is  for  the  judgment.    The  other  mat- 
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ters  alleged  by  petitioners  against  the  sole  surviving  testamentary  trus- 
tee do  not  seem  to  require  special  mention. 

It  appears  to  me  that  tiie  remedy  of  the  petitioners,  if  they  have 
other  or  any  sufficient  grounds  for  a  new  trustee,  would  be  one  made 
to  a  court  of  competent  jurisdiction  to  remove  the  sole  surviving  trus- 
tee and  for  the  appointment  of  a  new  trustee  who  should  be  indiffer- 
ent to  all  the  cestuis  que  trustent.  In  such  a  proceeding  a  proper  in- 
quiry could  be  made  by  the  court  as  to  the  truth  of  the  allegations  and 
answers. 

I  have  not  examined  the  point  of  merger  as  affecting  the  sole  sur- 
viving trustee's  trusts  for  her  own  benefit,  as  it  was  not  mentioned 
in  the  papers  or  by  counsel,  nor  w'as  it  made  the  ground  of  argument. 
I  am  satisfied  on  the  showing  made  before  me  that  I  am  bound  to  deny 
the  prayer  of  the  petition,  and  it  will  be  so  decreed. 

Settle  order  accordingly. 


(80  Misc.  Hep.  628.)  ,  c«,tm,« 

In  re  SMITH. 

(Snirogate's  Court,  New  Tork  County.    May  14,  1013.) 

1.  Depositions    (|  44*) — Settlemknt    ov    Intbbboqatobieb — "Pkbtinknt" — 

"Relevant." 

Under  Code  Civ.  Proc.  |  892,  providing  that  either  party  must  be  al- 
lowed to  insert  In  a  deposition  to  be  taken  without  the  state  any  pro- 
posed question  pertinent  to  the  issue,  pertinent  questions  must  be  al- 
lowed by  the  Judge  or  surrogate  on  the  settlement  of  the  interrogatories, 
provided  the  parties  Insist,  and  it  Is  error  to  allow  interrogatories  that 
are  not  pertinent  or  relevant  to  the  Issues;  "pertinent"  and  "relevant" 
Interrogatories  being  in  the  same  class. 

[Ed.  Note. — For  other  cases,  see  Depositions,  Cent  Dig.  f{  65,  66; 
Deo.  Dig.  i  44.* 

For  other  definitions,  see  Words  and  Phrases,  voL  7,  p.  6062.] 

2.  Depositions  (|  46*) — Settlxment  of  Intebbooatobies  Finautt  or  SoB- 

booate's  Ruuno. 

In  view  of  Code  Civ.  Proc.  {  911,  providing  that  a  deposition,  unless 
suppressed,  may  be  read  In  evidence  by  either  party,  and  that  objection 
to  the  competency  or  credibility  of  a  witness  may  be  made  as  if  the  wit- 
ness was  being  personally  examined,  the  surrogate's  ruling  on  the  set- 
tlement of  interrogatories  as  to  their  pertinency  is  not  final,  but  is  re- 
versible by  the  trial  Judge. 

[Ed.  Note. — For  other  cases,  see  Depositions,  Cent  Dig.  {§  68-71; 
Dec.  Dig.  {  46.«] 

8.  Depositions  (|  46*) — Objection — TiifE  pob  Objection. 

All  objections  to  the  interrogatories  in  a  deposition  to  be  taken  without 
the  state,  except  pertinency,  including  the  competency  or  materiality  ot 
the  evidence  elicited,  should  be  reserved  for  the  trial,  when  the  evi- 
dence comes  to  be  offered  and  the  Interrogatories  are  sought  to  be  read 
In  evidence. 

[Ed.  Note. — For  other  cases,  see  Depositions,  Cent  Dig.  ff  68-71; 
Dec.  Dig.  {  46.*] 

4.  Depositions  (8  45*)— Persons  Entitled  to  Have  Depositions  Taken. 

In  the  settlement  of  the  account  of  a  widow  as  administratrix  of  the 
estate  of  her  deceased  husband,  where  the  half  of  the  estate  not  passing 
to  her  under  the  statute  of  distribution  was  claimed  both  by  the  brother 

•For  otlier  cases  see  same  toplo  ft  {  numbbb  In  Dec.  ft  Ain.  Digs.  UW7  to  date,  ft  Rep'r  Indexes 
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of  the  intestate  and  by  her  infant  daughter,  claiming  as  an  adopted 
daughter  of  the  Intestate  under  an  adoption  in  Germany,  and  where 
the  single  issue  for  trial  was  the  status  of  the  infant  daughter,  who 
was  represented  by  guardiau,  and  the  validity  of  the  German  adoption, 
the  administratrix  had  no  legal  interest  in  the  controversy,  entitling  her 
to  propound  cross-interrogatories  for  a  deposition  addressed  to  the  Ger- 
man Judge  in  whose  court  the  adoption  proceeding  was  had. 

[Ed.  Note. — For  other  cases,  see  Depositions,  Cent.  Dig.  |  67;    Dec. 
Dig.  I  45.*] 

In  the  matter  of  the  settlement  of  the  account  of  Elly  Smith,  as 
administratrix  of  Lucius  Hopkins  Smith,  deceased.  Settlement  of 
interrogatories  to  be  annexed  to  letters  rogatory  to  take  the  testimony 
of  the  Right  Honorable  Judge  of  the  Royal  District  Court  in  Berlin, 
Prussia,  pursuant  to  Code  Civ.  Proc.  §  913.  Interrogatories  allowed, 
and  cross-interrogatories  disallowed. 

See,  also,  79  Misc.  Rep.  77,  139  N.  Y.  Supp.  522. 

Merrill  &  Rogers,  of  New  York  City  (Payson  Merrill,  of  New  York 
City,  of  counsel),  for  Sidney  A.  Smith. 

Martin  J.  Keogh,  Jr.,  of  New  Rochelle,  special  guardian  for  Ruth 
Hopkins  Smith,  an  infant. 

Bernard  Gordon,  of  New  York  City,  for  administratrix. 

FOWLER,  S.  In  this  matter  two  persons  are  claiming  the  one- 
half  of  the  estate  of  the  intestate  which  does  not,  under  the  statute 
of  distribution,  pass  to  the  intestate's  widow,  who  is  the  administra- 
trix herein.  The  counterclaimants  are  the  brother  of  the  intestate 
and  Ruth  Hopkins  Smith,  claiming  to  have  been  adopted  in  Germany 
by  the  intestate.  If  the  German  adoption  is  regular  and  valid,  the 
adopted  daughter  will  exclude  the  brother.  The  brother  denies  the 
validity  and  regularity  of  the  adoption  of  Ruth  Hopkins  Smith,  and 
letters  rogatory  have  at  his  instance  been  directed  to  issue  out  of  this 
court  to  take  testimony  of  the  very  eminent  judicial  officer  who  in 
Germany  sanctioned  or  authorized  the  adoption  in  question.  The 
brother  of  intestate,  who  claims  that  such  adoption  in  Germany  was 
in  some  way  illegal  or  irregular,  now  exhibits  and  propounds  inter- 
rogatories for  settlement.  The  adopted  child  insists  upon  the  reg- 
ularity of  the  adoption,  and  exhibits  and  propounds  cross-interroga- 
tories. The  administratrix,  who  is  the  mother  of  the  infant,  ex- 
hibits and  propounds  other  cross-interrogatories  to  be  administered 
to  the  judge  in  question.  These  interrogatories  and  cross-interroga- 
tories are  now  presented  for  settlement  to  the  surrogate,  pursuant 
to  section  892  of  the  Code  of  Civil  Procedure.  Many  objections  are 
taken  and  interposed  to  the  various  interrogatories  and  cross-inter- 
rogatories. The  effect  of  section  892  on  the  power  of  the  surrogate 
at  this  stage  of  the  cause  to  disallow  interrogatories  pertinent  to  the 
issue  is  first  much  insisted  on  by  counsel  for  the  brother  of  intestate. 

The  history  of  commissions  to  take  the  testimony  of  witnesses  not 
produced  in  court  is  brief  and  illuminating.  The  practice  of  taking 
depositions  of  witnesses  probatio  in  perpetuam  rei  memoriam,  was  long 
recognized  in  the  canon-law  courts  and  in  chancery,  being  taken  over 

•For  oUier  caaes  see  urns  topic  ft  I  numbbb  la  Dec.  *  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexai 
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from  the  civil  law.  But  it  was  not  so  in  the  common-law  courts.  In 
trials  at  law  all  testimonial  evidence  must  have  been  taken  in  court 
viva  voce  (1  Dunlap's  N.  Y.  Supreme  Ct.  Practice,  541 ;  Caine's  Prac- 
tice, 394),  unless  the  parties  consented  in  writing,  or  unless  some  stat- 
ute intervened,  or  equity  supplemented  the  deficiency.  At  common 
law  the  depositions  taken  in  chancery  de  bene  esse,  if  the  witness  was 
cross-examined  or  opportunity  given .  for  cross-examination,  might, 
however,  be  read  on  the  trial  of  an  action  at  law  under  circumstances 
unnecessary  to  detail.  Mr.  Caine  in  his  New  York  Practice  of  1801, 
and  Mr.  Dunlap  in  his  Work  on  the  Practice  of  the  Supreme  Court 
of  this  State,  published  in  1821  (founded,  if  I  remember  aright,  on 
the  English  Treatise  by  Mr.  Tidd),  failed  to  notice  that  there  was  a 
mode  of  securing  depositions  in  chancery  for  use  in  courts  of  law  prior 
to  the  statute  of  1789.  Mr.  Dunlap  attributes  our  practice  of  commis- 
sions to  take  the  testimony  of  witnesses  wholly  to  the  operation  of 
the  New  York  statutes,  which  I  am  about  to  notice.  1  Dunlap's  Prac- 
tice, 541.  Yet,  I  may  add,  the  old  chancery  books  and  old  practice 
books  fully  disclose  the  equity  practice  I  have  mentioned,  and  gen- 
erally they  refer  to  the  use  of  such  depositions  in  the  common-law 
courts  in  proper  cases.  See  Buller's  Nisi  Prius,  229,  239 ;  Taylor  on 
Ev.  §  543.    But  I  need  not  pursue  this  point  at  this  time. 

Prior  to  the  statute,  to  which  I  shall  refer,  the  common-law  courts 
would  generally  coerce  the  parties  and  stay  the  action  at  law  unless 
the  parties  consented  to  a  commission  to  take  the  testimony.  The 
statute  no  doubt  is  the  sole  authority  for  commissions  issued  in  in- 
yitum  under  the  Code  or  in  actions  at  law.  Such  commissions,  when 
issued,  formerly  stayed  the  actions  automatically  where  there  was  an 
affidavit  of  merits,  unless  there  was  an  unreasonable  delay  in  going  to 
trial,  when  a  rule  nisi  to  proceed  or  for  judginent  even  might  issue. 
I  should  remark  in  justice  to  Mr.  Dunlap  that  it  was  unnecessary  for 
him  to  refer  to  the  chancery  practice  before  1'789,  as  there  was  a  stat- 
ute soon  passed  in  this  state  to  perpetuate  independently  of  chancery 
the  testimony  of  witnesses  in  certain  cases.    1  R.  L,.  455. 

I  must  notice  in  passing  that  there  was  a  very  early  decision  in  this 
state,  prior  to  the  statute  of  1789,  granting  a  commission  in  an  action 
at  law.  Concklin  v.  Hart,  Cole's  Rep.  69.  But  this  decision  was  ques- 
tioned by  Mr.  Caine  in  his  practice.  The  rules  and  practice  of  the 
early  courts  of  New  York  prior  to  the  present  state  goverimient  are 
still  most  important  at  times.  It  is  much  to  be  regretted  that  the  ex- 
cellent decisions  of  our  colonial  courts  were  never  published  in  this 
state,  as  were  the  decisions  in  the  colonial  courts  of  Virginia  and 
Massachusetts.  The  New  York  decisions,  many  of  great  weight,  reach 
•wk  to  1691  at  law,  and  1684  in  chancery,  and  such  a  publication 
would  throw  much  light  on  certain  practice  questions,  as  well  as  on 
certain  local  deviations  from  common-law  rules,  both  substantive  and 
adjective.  These  deviations  have  often  great  importance  on  the  later 
substantive  and  adjective  law  of  this  ancient  and  great  state.  If  we 
remember  that  the  judicial  establishment  of  this  state  antedates  the 
^nole  modem  law  of  England,  and  even  the  completion  of  the  English 
canon  of  equity,  the  juridical  importance  of  early  do{:trines  and  of  our 
domestic  decisions  must  be  obvious  to  every  lawyer. 
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The  first  New  York  statute  which  I  have  found  relative  to  com- 
missions to  take  the  depositions  of  witnesses  residing  out  of  this  state 
is  the  "Act  for  the  Further  Amendment  of  the  Law"  (chapter  28, 
§  4,  Laws  of  1789;  2  J.  &  V.  p.  437).  It  was  applicable  to  pro- 
ceedings in  all  courts  of  the  state.  The  old  reports  of  New  York  are 
full  of  cases  on  this  statute,  re-enacted  in  1801  (1  K.  &  R.  351,  § 
14),  and  again  in  1813  (1  R.  L.  p.  519,  §  11).  It  was  this  last  act 
which  was  revised  in  the  Revised  Statutes  of  1830  (2  R.  S.  393,  394, 
§§.  11,  16).  From  the  Revised  Statutes,  with  some  few  changes,  the 
legpislation  was  next  transferred  to  the  Code  of  Civil  Procedure,  where 
it  now  is.  Thus  it  is  apparent  that  our  present  practice  proceeds  from 
the  statute  of  1789,  and  possibly  from  a  date  even  earlier.  From  the 
general  course  of  legislation  in  this  state  we  might  suspect  that  the 
act  of  1789  was  in  turn  founded  on  an  earlier  colonial  statute,  or  else 
on  an  English  statute  enacted  posterior  to  the  reign  of  Charles  II. 
But  I  have  not  had  time  to  pursue  the  history  of  this  particular  legis- 
lation farther  back  than  the  year  1789;  nor  is  it  necessary  that  I 
should.  The  point  here  is  that,  if  the  procedure  on  commissions  to 
take  testimony  is  wholly  statutory  in  this  state,  it  must  be  followed 
closely,  or  the  depositions,  taken  under  the  act,  are  imperiled  by  any 
departure.  This  fact  gives  rise  to  the  apparent  anxiety  of  the  several 
parties  to  this  important  controversy. 

It  was  under  the  old  acts  of  this  state,  after  1789,  the  custom  of 
counsel  to  stipulate  in  writing  that  all  questions  as  to  the  competency 
or  materiality  of  the  evidence  taken  by  commissioners  on  interroga- 
tories should  be  reserved  for  the  trial.  Formerly  the  leading  nisi 
prius  lawyers  always  apparently  took  this  course  prior  to  the  Revised 
Statutes  of  1830.  This  was  due  to  what  lawyers  then  called  the  "ur- 
banity of  the  profession."  See  Caine's  Practice,  431.  In  the  absence 
of  such  written  stipulation,  the  weight  of  authority  then  was  that  the 
proper  place  to  object  to  the  form  of  the  question  or  interrogatory, 
or  to  relevancy,  materjality,  or  competency  of  the  evidence  sought, 
was  on  the  trial,  when  the  commission  was  returned  and  the  deposi- 
tion allowed  to  be  read  in  evidence.  But  in  the  year  1826,  in  Francis 
V.  Ocean  Ins.  Co.,  6  Cow.  404,  the  Supreme  Court  gave  a  construc- 
tion to  the  statute  which  was,  to  say  the  least,  disturbing.  In  that  case 
it  was  held  that  after  formal  allowance  of  ^e  interrogatories  certain 
objections  came  too  late. 

This  ruling  gave  rise  to  a  new  and  stricter  practice  on  the  settle- 
ment of  interrogatories,  and  then  the  difficulty  was  that  the  court 
might  prematurely  exclude  pertinent  evidence.  This  latest  difficulty 
caused  the  revisers  of  the  Revised  Statutes  to  make  it  mandatory  on 
the  court  to  allow  on  the  settlement  any  question  pertinent  to  the  cause. 
2  R.  S.  p.  394,  §  IS  (see  revisers'  note  to  same).  Prior  to  the  Revised 
Statutes  all  objections  to  the  interrogatories  might  be  taken  at  the 
trial  after  return  of  the  commission.  The  interrogatory  was  first  read 
on  the  trial,  and  then  all  objections  noted  and  passed  on,  as  in  the  case 
of  viva  voce  testimony.  Under  the  Revised  Statutes  all  objections  to 
the  deposition,  except  pertinency,  might  be  raised  as  before  the  Re- 
vised Statutes  when  the  deposition  came  to  be  read  in  evidence.    Wil- 
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liams  V.  Eldridge,  1  Hill,  249;  Walton  v.  Godwin,  54  Hun,  387,  7 
N.  Y.  Supp.  926;  Wilcox  v.  Dodge,  6  N.  Y.  Supp.  368;  Wanamaker 
V.  Megraw,  168  N.  Y,  125,  61  N.  E.  112.  The  Code  has  not  changed 
this  rule. 

[1]  That  since  the  Revised  Statutes  pertinent  questions  must  now 
be  allowed  by  a  judge  on  the  settlement  of  the  interrogatories  there  is 
no  room  for  doubt.  See  section  892,  C.  C.  P.;  Wanamaker  v.  Me- 
graw, 168  N.  Y.  125;  131,  61  N.  E.  112;  Wilcox  v.  Dbdge,  6  N.  Y. 
Supp.  368;  Uline  v.  N.  Y.  C.  &  H.  R.  R.  R.,  79  N.  Y.  175,  53  Am. 
Rep,  123,  note;  Walton  v.  Godwin,  54  Hun,  387,  7  N.  Y.  Supp.  926; 
Hemenway  v.  Knudson,  21  N,  Y.  Supp.  679.^  The  statutory  direc- 
tion to  this  eflfect  gave  rise  to  a  minor  rule.  That  it  is  now  error  on 
the  settlement  to  allow  interrogatories  which  are  not  pertinent  has 
lately  been  affirmed  by  the  Appellate  Division  of  the  First  Department 
(Jan.,  1913)  in  Zeggio  v.  Robinson,  139  N.  Y.  Supp.  1070,  as  is  appar- 
ent to  me  from  the  MS.  copy  of  the  opinion,  with  which  I  am  favored. 
The  same  thing  was  held  in  Walton  v.  Godwin,  54  Hun,  387,  7  N.  Y. 
Supp.  926,  except  that  the  ruling  extended  to  rdevant  questions.  Dent 
V.  Society  of  Friars,  etc.,  16  N.  Y.  Supp.  684.*  Consequently  I  must 
not  allow  on  the  settlement  interrogatories  which  are  plainly  directed 
to  eliciting  testimony  which  is  not  pertinent,  or  as  said  in  Walton  v. 
Godwin  and  Dent  v.  Society  of  Friars,  which  is  not  relevant  to  the  is- 
sues. Thus  "pertinent"  and  "relevant"  interrogatories  are  now  placed 
in  the  same  class,  and  on  the  settlement  of  the  interrogatories  the  per- 
tinency and  the  relevancy  of  interrogatories  must  be  passed  on  by  me, 
provided  the  parties  insist.  That  pertinency  and  relevancy  are  the 
same  thing  I  should  have  thought  doubtful,  had  it  not  been  for  the  de- 
cision referred  to ;  but  this  consideration  is  no  longer  open  to  the  sur- 
rc^te,  in  view  of  the  decision  mentioned.  But  I  am  inclined  to  think 
that  the  term  "relevancy,"  in  the  decision  mentioned,  is  used  as  the 
equivalent  of  "pertinency,"  and  was  not  intended  to  extend  the  opera- 
tion of  the  Revised  Statutes. 

[2]  That  the  surrogate's  ruling  on  the  settlement  of  the  interroga- 
tories, as  to  their  pertinency,  is  final,  and  may  not  be  reversed  on  the 
trial  by  the  trial  judge,  I  deny.  The  conduct  of  a  trial  at  law  is  left, 
by  the  common  law,  to  the  trial  judge,  and  no  interference  with  his 
constitutional  functic»is  and  duties  in  respect  of  the  evidence  adduced 
on  the  trial  can  be  tolerated,  at  least  by  mere  implication.  The  Code 
itself  seems  explicit  on  this  point.  Section  91 1,  C.  C.  P.  But  were  it 
not  for  that  provision,  also  taken  out  of  the  Revised  Statutes,  the  rule 
on  this  head  must  have  been  the  same  by  the  commc«i  law. 

[3]  That  all  other  objections  to  the  interrogatories  except  pertinen- 
cy (and  perhaps  relevancy  equivalent  to  pertinency)  may  and  should 
be  reserved  for  the  trial  seems  to  me  clear.  This  has  long  been  the 
practice  of  this  court,  and  there  is  very  good  reason  for  continuing  the 

1  Beported  in  full  In  the  New  Tork  Supplement ;   reported  as  a  memoran- 
dnm  decision  without  opinion  in  67  Hun,  648. 

2  Reported  in  full  io  the  New  York  Supplement;  reported  as  a  memorandum 
decision  wltbont  opinion  in  62  Hun,  62a 
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practice  and  for  reserving  all  other  objections  until  the  trial.  The 
trial  is  the  best  time  and  place  for  passing  on  the  testimonial  evidence 
offered.  Section  911,  C.  C.  Pro.;  Wilcox  v.  Dodge,  6  N,  Y.  Supp. 
368;  Walton  v.  Godwin,  54  Hun,  387,  7  N.  Y.  Supp.  926;  and  see 
the  brief  of  Mr.  Parker  of  counsel,  Uline  v.  New  York  Cent.  &  H.  R. 
R.  Co.,  79  N.  Y.  178;  Wanamaker  v.  Megraw,  168  N.  Y.  125,  131, 
61  N.  E.  112;  Cudlip  v.  N.  Y.  Evening  Journal  Pub.  Co.,  180  N.  Y. 
85,  87,  72  N,  E.  925;  Clifford  v.  Denver,  etc.,  R.  R.  Co.,  Ill  App. 
Div.  513,  516,  97  N.  Y.  Supp.  707.  The  only  possible  objection  to  be 
urged  against  this  course  is  that  some  ruling  on  the  evidence  may  oc- 
casion surprise  to  some  party  to  the  cause.  This  consequence  can  be 
obviated  by  an  application  for  a  further  commission  according  to  the 
former  practice  in  equity.  As  there  is  no  jury  in  this  court,  and  the 
court  is  always  open  by  law,  no  great  delay  need  ensue  in  an  impor- 
tant cause. 

After  this  review  of  the  practice  and  statutory  requirements  in  re- 
spect of  testimonial  evidence  taken  by  commission  for  use  on  the  trial 
of  an  issue  of  fact,  I  shall  now  proceed  to  consider  the  objections  in- 
terposed to  the  interrogatories  to  be  annexed  to  the  letters  rogatory 
to  be  issued  out  of  this  court.  The  single  issue  for  trial  in  this  cause 
is  the  status  of  the  infant  claiming  to  be  the  adopted  daughter  of  the 
intestate.  Was  or  was  not  her  adoption  in  Germany  valid,  effective, 
and  complete?  The  interrogatories  and  cross-interrogatories  are  to 
be  put  to  the  German  judge  whose  court  sanctioned  the  adoption  men- 
tioned. That  any  of  the  proposed  interrogatories  or  cross-interroga- 
tories are  not  pertinent  to  the  issue  is  not  apparent  to  me,  and  that  is 
all  which  I  shall  consider  at  this  time.  It  may  be  that  some  of  the  evi- 
dence sought  n^ay  not  be  competent  or  material  when  elicited,  or  even 
that  some  of  the  questions  may  not  be  competent;  but  all  such  mat- 
ters should  be  reserved  for  the  trial,  when  the  evidence  comes  to  be 
offered  and  the  interrogatories  are  sought  to  be  read  in  evidence. 

The  issue  to  be  determined  here  is  very  subtle  and  novel,  and  the  re- 
sult of  the  trial  will  be  of  great  consequence  to  the  brother  of  intestate 
and  to  the  infant.  I  am  not  inclined,  at  this  stage  of  this  controversy, 
to  exclude  any  interrogatory  which  is  or  may  be  even  remotely  perti- 
nent to  the  issue,  if  it  is  put  by  interested  parties.  The  witness  to  be 
examined  is  a  jurisconsult  and  foreign  judge  of  distinction.  He  is 
sought  to  be  interrogated  concerning  a  solemn  judicial  act  of  his  own, 
taken  pursuant  to  the  law  of  Prussia.  This  act  was,  and  is,  of  grave 
consequence  to  citizens  of  this  state.  What  course  the  learned  judge 
will  take,  or  what  he  may  say  on  his  oath  when  he  is  examined,  I  can- 
not ■  foresee.  But  that  the  interrogatories  and  cross-interrogatories, 
exhibited,  if  they  relate  at  all  to  his  judicial  action  in  the  premises, 
are  "pertinent,"  I  cannot  doubt.  All  the  interrogatories  and  cross-in- 
terrogatories exhibited  on  the  part  of  the  infant  or  the  brother  of  in- 
testate are  pertinent  to  the  issue  and  should  be  and  are  allowed  on  that 
score,  but  with  full  right  reserved  to  them,  or  either  of  them,  to  take 
on  the  trial,  or  after  the  return  of  the  commission,  any  and  all  such 
objections  to  interrogatoi-ies,  cross-interrogatories,  or  answers  there- 
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to,  or  any  of  them,  as  they,  or  either  of  them,  may  then  see  fit  or  deem 
proper. 

[4]  The  cross-interrogatories  propounded  and  exhibited  on  the  part 
of  the  mother  by  nature  of  the  infant  herein  occupy  another  very  dis- 
tinct position.  The  mother  of  the  infant,  now  Mrs.  Elly  Smith,  hap- 
pens to  be  also  the  administratrix  herein.  As  such  administratrix  she 
•will  be  protected  by  the  decree  of  this  court,  whether  distribution  be 
decreed  to  her  own  child  or  to  the  brother  of  intestate.  As  adminis- 
tratrix sh6  has  no  legal  interest  in  the  contention  between  her  child 
and  intestate's  brother  over  the  distributive  share  claimed  by  either. 
Her  maternal  solicitude  for  her  child  is  not  a  legal  interest  in  the  con- 
troversy. The  position  of  the  administratrix  in  respect  to  the  real  is- 
sue for  trial  here  is  passive,  and  she  has  no  legal  right  to  make  herself 
an  actor  in  that  controversy  further  than  to  see  to  the  jurisdiction  of 
this  court.  Her  child,  alleged  by  its  guardian  to  have  been  adopted  by 
the  intestate  after  his  marriage  to  the  lady  now  the  administratrix,  is, 
as  I  am  informed,  her  daughter  by  her  former  divorced  husband,  one 
Mr.  Bleisener.  If  Mrs.  Smith  could  intervene  in  this  particular  con- 
troversy between  her  child  and  the  brother  of  intestate  simply  because 
she  is  the  mother,  so  could  the  child's  father  by  nature.  There  is  no 
more  propriety  in  this  administratrix  furthering  the  legal  controversy 
between  her  child  and  the  intestate's  brother  than  there  would  be  in 
her  former  husband's  so  doing.  The  objection  to  the  cross-interroga- 
tories propounded  and  exhibited  on  the  part  of  the  administratrix  are 
sustained,  and  such  cross-interrogatories  are  disallowed. 

In  view  of  my  last  ruling,  the  guardian  of  the  infant  may  have 
leave,  within  10  days  after  the  promulgation  of  this  opinion,  to  adopt 
any  or  all  of  the  cross-interrogatories  exhibited  on  the  part  of  the 
mother,  except  the  cross-interrogatory  numbered  5,  and  those  which 
are  repetitions.  Surprise  or  misadventure  to  any  one  concerned  in 
this  cause  will  thus  be  obviated,  and  at  the  same  time  we  shall  better 
preserve  the  proprieties  usual,  I  hope,  in  judicial  proceedings  in  this 
court. 

Proceed  accordingly. 


In  re  GEDNET'S  WILI/. 
(Surrogate's  Conrt,  New  Tork  County.    Bilay  12,  1913.) 

1.  WnXS  (I  163*) PboBATB— BUBDBN  OF  PbOOI>— UNDtTB  iNFLtTENCK. 

After  the  factum  of  a  will  la  made  out,  the  burden  of  proving  undue 
Influence  is  on  contestant. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  388-402 ;  Dec,  Dig. 

f  les.*] 

2.  Wnxa  (§  52*) — Bthidew  of  Pbovino  Insanitt. 

After  a  great  lapse  of  time,  the  burden  of  proving  Insanity  of  a  testa- 
tor in  ejectment  or  other  proceeding  may  rest  upon  the  person  asserting  it, 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §{  101-110;   Dec.  Dig 

•Vat  other  cases  see- same  topic  ft  i  mumbbb  In  Deo.  &  Am.  Digs.  VW  to  date,  ft  Rep'r  Indexes 
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3.  Wiixs  (I  322*) — Pbobatb— Btjkdbw  of  Pboof— Testamkntabt  Capacitt. 

According  to  the  practice  In  the  Surrogate's  Court,  proponent  first  es- 
tablishes the  factum  of  will  by  showing  due  execution  and  testator's 
capacity  and  freedom  from  restraint,  when  contestant  puts  In  his  evidence 
of  testator's  capacity,  after  which  proponent  again  ofters  proof. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Diff.  {{  79Z-1W;  Dee. 
Dig.  I  322.»] 

4.  Wills  (|  62*) — Pbobatb— Bubdik  ov  Proof. 

Proponent  must  bring  the  testamentary  pap»  within  the  statute  of 
wills  In  the  first  Instance,  and  in  so  doing  establish  testator's  competency ; 
Code  Civ.  Proc.  i  2623,  requiring  the  will  to  be  admitted  as  a  valid  will 
If  it  appears  to  have  been  duly  executed  and  that  testator  was  compe- 
tent 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  ||  101-110;  Dec.  Dig. 
{  62.*] 

6.  Wills  (|  62«) — Pbobatb— Pbksumption  of  Saritt. 

The  legal  presumption  of  sanity,  while  it  weighs  in  favor  of  testator, 
does  not  relieve  proponent  from  proving  testator's  testamentary  capacity 
in  the  first  instance. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {f  101-110;  Dea  Dig. 
{  52.*] 

fl.   BTIDENCS   (I  90*) — "Bt7BDXN  OF  PSOOF." 

The  term  "burden  of  proof  Is  an  equivocal  term  of  art,  denoting  pri- 
marily the  obligation  to  establish  an  allegation  by  preponderating  proofs, 
and  secondarily  the  necessity  of  proceeding  with  the  evidence  at  a  par- 
ticular point  of  time. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {  112;  Dec.  Dig. 
i  90.« 

For  other  definitions,  see  Words  and  Phrases,  voL  1,  pp.  904-907 ;  voL  8, 
p.  T593.] 

7.  Wills  (J  288*) — Pbobaib— Pbksumptions. 

There  is  no  presumption  in  favor  of  the  validity  of  a  will  before  it  is 
fully  established  by  a  decree  of  probate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  i!  651,  652,  662,  664 ; 
Dec.  Dig.  §  288.*] 

^  COTJBTS  (5§  89,  92«) — Decision— Stare  Decisis. 

The  doctrine  of  stare  decisis  does  not  give  effect  to  dicta  or  to  the  ap- 
plication of  the  principle  of  law,  but  Is  limited  to  the  very  principle  on 
which  a  particular  decision  rests ;  a  principle  being  settled  only  when  it 
is  Invariable,  lrresi)ectlve  of  the  facts  of  the  particular  case. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  Si  311,  312;  Dec. 
Dig.  a  89.  02.*] 

9.  COTTBTS  (I  100*) — DeCISIOIT— DOCTBINS  OF  STABE  DECISIS. 

The  doctrine  of  stare  decisis  does  not  operate  upon  inconsistent  prin- 
ciples adjudicated  by  the  same  court,  nor  cover  a  principle  not  constantly 
acquiesced  in  by  the  same  court 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  f{  841-343;  Dec. 
Dig.  !  10O.»] 

10.  Courts  (i  89*) — Decision— Doctbinb  of  Stabe  Decisis. 

Under  the  common-law  doctrine  of  stare  decisis,  no  amount  of  mere 
repetition  of  a  rule  not  distinctly  enunciated  would  give  It  the  force  of 
law;    the  maxim  "common  error  makes  law"  not  applying. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {$  311,  312;  Dec. 
Dig.  8  89.*] 

'•For  other  cases  see  same  topic  &  i  numbbb  In  Deo.  ft  Am.  Digs.  1M7  to  Aate,  ft  Rep'r  Indexes 
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U.   WiLM  (I  62*)— PBOiATB. 

At  common  law,  one  relying  on  a  will  In  opposition  to  tbe  title  of  an 
heir  muBt  show  that  testator  was  of  sound  mind. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  {|  101-110;  Dec.  Dig. 
f  52.»1 

12.  Wiua  (i  66*)— Pbobatb— BuBDBN  of  Psoor— Sanitt. 

The  burden  of  establishing  testamentary  capacity  Is  ultimately  cast 
upon  the -proponent  of  a  will,  as  it  was  at  common  law,  so  that,  where 
the  proofs  thereon  do  not  preponderate,  proponent  has  failed  to  establish 
the  will;  Code  CIt.  Proc.  |  2622,  requiring  tbe  surrogate  to  be  satisfied 
of  the  genuineness  of  the  wUl  and  the  validity  of  its  execution  before 
admitting  It 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |{  137-158,  161; 
Dec.  Dig.  i  66.*] 

13.  Wilis  ({  65*) — Pbobatb— SuinciBHCT  of  Evidence— Tkbtambstabt  Oa- 

FACITT. 

Evidence  In  probate  proceedings  held  to  show  that  testatrix  had  suffi- 
cient testamentary  capacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §{  137-158,  161 ;  Dec. 
Dig.  I  65.*] 

14.  EviOKRCB  (I  568*)— Opnnon  Etidekcs— Sanitt. 

The  evidence  of  nonmedical  witnesses  on  the  question  of  sanity  is  not 
of  great  value,  unless  they  are  Intelligent  and  have  a  very  correct  idea 
of  mental  disorders,  or  the  acts  testified  to  are  In  themselves  Irrational. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {|  2392-2394; 
Dec.  Dig.  I  568.*] 

16.  WnxB  ({  336*) — ^Pbobatb. 

Even  in  a  contested  probate  proceeding,  the  surrogate  must  see  that  the 
will  is  duly  proved  with  respect  to  the  questions  of  factum  and  compli- 
ance with  the  statute  of  wills,  after  which  prima  facie  proof  is  made 
the  evidence  is  taken  at  the  risk  of  the  parties,  as  in  other  civil  cases, 
80  that  objectiona  to  evidence,  etc.,  may  be  waived. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {  792;  Dec.  Dig.  i 
336.*] 

16.  Wills  (J  820*) — Peobate— Conduot  of  Tbial. 

On  the  trial  of  the  issues  other  than  the  ftictum  of  a  will,  the  surro- 
gate sits  judicially,  and  his  duties  are  much  the  same  as  those  of  the 
Judges  In  other  dvll  cases,  and  he  should  not  interfere  too  much  with 
the  conduct  of  the  trial,  by  restraining  or  assisting  one  side  or  the  other. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  |g  758-760 ;  Dec.  Dig. 
i  320.*] 

17.  Wills  (|  510*) — Opinion  Evidence— Insanitt. 

A  physician  was  improperly  allowed  to  testify  to  testatrix's  compe- 
tency to  do  particular  acts. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  {  1106;  Dec  Dig  | 
610.»] 

18.  Evidence  (i  16*) — Judicial  Notice— "Senile  Dementia." 

The  surrogate  will  take  judicial  notice  of  the  fact  that  the  technical 
phrase  "senile  dementia  with  paranoiac  tendency"  means  old-age  insanity 
with  a  tendency  to  insanity. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Gent  Dig.  {  20;   Dec.  Dig.  ° 
f  16.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  p.  6410.] 

•Vor  other  easw  aae  aune  topic  A  I  mumbbb  In  Dec.  A  Am.  Digs.  ISOT  to  date,  4b  Rep'r  Indexes 
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19.  EVIDBNCK  (I  674*) — Opiniow  Evidenob. 

Opinions,  even  of  experts,  should  not  control  contradictory  facts  estab- 
lished by  direct  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {  2400;  Dec.  Dig. 
i  574.*] 

20.  Wills  (J  55*) — ^Pbobate— Pboof  of  Insanitt. 

The  best  proof  of  insanity  is  a  demonstrated  failure  of  testatrix  to 
react  to  the  common  facts  of  life. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  U  137-£68,  161;  Dec. 
Dig.  i  65.*] 

21.  Wills  (S  300*) — Pbobatb. 

As  a  rule,  the  burden  of  proof  is  on  proponent  to  establish  the  testa- 
mentary act  with  greater  particularity,  where  one  of  the  beneficiaries 
superintended  the  execution  of  the  will  and  received  a  benefit  thereuuder, 
than  would  be  the  case  where  the  will  was  executed  under  wholly  disin- 
terested circumstances. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {  697;  Dec  Dig.  | 
80O.»] 

In  the  matter  of  the  probate  of  a  paper  propounded  as  the  last  will 
and  testament  of  Josephine  Gedney,  deceased.    Decree  of  probate. 

Miller  &  Hartcom,  of  New  York  City,  for  proponent. 
Herman  Goldman,  of  New  York  City  (Joseph  T.  Weed,  of  counsel), 
for  contestant 

FOWLER,  S.  The  contestant  filed  two  allegations  against  the  pa- 
per writing  propounded  in  this  proceeding. 

•  [1]  The  first  allegation  of  undue  influence  does  not  seem  very 
strongly  pressed.  On  that  allegation  the  contestant,  after  factum  of 
will  is  made  out,  has  the  burden  of  proof,  in  the  primary  sense  of 
that  term,  of  establishing  such  influence  by  a  preponderance  of  proof. 
Matter  of  Will  of  Kindberg,  207  N.  Y.  221,  100  N.  E.  789;  Matter 
of  Will  of  Falabella  (Sur.)  139  N.  Y.  Supp.  1003. 

[2]  On  the  contestant's  second  allegation,  or  that  of  want  of  testa- 
mentary capacity  on  the  part  of  testatrix,  the  surrogate  ruled  at  the 
outset  of  the  trial  that  the  burden  of  proof,  in  the  sense  of  sustain- 
ing the  issue  by  a  preponderance  of  proofs,  rested  in  a  probate  pro- 
ceeding on  the  proponent  of  the  will.  After  a  great  lapse  of  time  the 
burden  of  proving  insanity  of  a  testator  in  ejectment  or  other  proceed- 
ing may  rest  on  him  asserting  it.  But  this  is  an  exception  to  the  rule, 
or  what  is  called  a  rule  derived  from  a  minor  premise  of  a  larger 
rule. 

[3]  According  to  the  practice  and  procedure  in  this  court,  the  pro- 
ponent of  a  will  on  an  issue  of  testator's  capacity  first  proceeds  to 
establish  the  factum  of  will  by  making  out,  either  through  the  testi- 
mony of  the  attesting  witnesses  to  the  will,  or  otherwise,  in  a  proper 
case,  the  due  execution  of  the  testamentary  paper  in  conformity  with 
the  statute  of  wills,  and  also  testator's  capacity  to  testamentate  and 
freedom  from  restraint.  Then  a  contestant  proceeds  to  present  or 
give  in  his  evidence  in  support  of  the  written  allegations  interposed 
to  the  petition  for  probate.  When  the  contestant  rests,  the  proponent 
again  goes  forward,  and  oflFers  his  adminicular  proofs,  or,  in  other 

•For  oUi«r  cues  ne  lame  toplo  A 1  mumbu  in  Dec.  A  Am.  Dig*.  1W7  to  date,  *  Rep'r  Indezea 
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words,  his  additional  evidence  in  support  of  the  will.  Matter  of 
Sperb,  71  Misc.  Rep.  378,  130  N.  Y.  Supp.  122.  The  burden  of  proof, 
in  the  primary  sense  of  that  term,  on  an  issue  over  testator's  capacity, 
I  understand  to  rest  on  proponent,  in  conformity  with  the  old  testa- 
mentary law  of  this  state,  and  testamentary  law  generally. 

[4]  In  this  state  it  is  still  incumbent  on  the  proponent  of  a  will  to 
bring  the  testamentary  paper  within  the  statute  of  wills  in  the  first 
instance,  and  this  in  his  affirmative  case.  So  to  do  the  proponent  must 
establish,  among  other  things,  that  the  testator  at  the  time  of  execut- 
ing the  will  was  in  all  respects  competent  to  make  a  will.  Section 
2623,  Code  of  Civ.  Pro.,  formerly  2  R.  S.  57,  §  14;  R.  L.  365,  § 
6;  sections  10,  15,  Decedent  Estate  Law;  Dayton,  Sur.  Pr.  175; 
Kingsley  v.  Blanchard,  66  Barb.  317,  322;  Harper  v.  Harper,  1 
Thomp.  &  C.  351,  355;  Ramsdell  v.  Viele,  6  Dem.  Sur.  244,  247, 
affirmed  117  N.  Y.  636,  22  N.  E.  1130;  Matter  of  Schreiber,  112 
App.  Div.  495,  98  N.  Y.  Supp.  483,  affirmed  185  N.  Y.  610,  78  N. 
E.  1111;  Matter  of  Goodwin,  95  App.  Div,  183,  88  N.  Y.  Supp.  734; 
Delafield  v.  Parish,  25  N.  Y.  9,  23. 

[6]  The  legal  presumption  of  sanity,  while  it  works  for  the  tes- 
tator (Jackson  v.  Van  Dusen,  5  Johns.  144,  159,  4  Am,  Dec.  330; 
Sturdevant's  Appeal,  71  Conn.  392,  42  Atl.  70),  is  not  what  the  Roman 
law  terms  "levamen  probationis,"  or,  in  other  words,  is  not  sufficient 
in  itself  to  absolve  the  proponent  from  the  necessity  of  proving  in 
the  first  instance  that  testator  had  testamentary  capacity.  The  cases 
which  contain  dicta  to  the  contrary  of  this  proposition  are  either  ex- 
plained or  no  longer  authority  on  tiiis  particular  point,  at  least  in  pro- 
ceedings for  probate  of  wills.  Brown  v.  Torrey,  24  Barb.  583,  586; 
Harper  v.  Harper,  1  Thomp.  &  C,  351,  355 ;  Jackson  v.  King,  4  Cow. 
207,  15  Am.  Dec.  354;  Delafield  v.  Parish,  25  N.  Y.  9,  23,  60,  citing 
Mountain  v.  Bennett,  1  Cox,  353 ;  Panton  v.  Williams,  2  Curt.  530. 

When  the  proponent  has  made  out  his  prima  facie  case  of  factum 
pursuant  to  the  statute  of  wills,  and  also  testator's  legal  capacity  to 
will  and  his  freedom  from  restraint,  the  burden  of  proving  insanity 
or  want  of  testamentary  capacity  has  been  said  to  be  on  the  con- 
testant in  this  state.  Ramsdell  v.  Viele,  6  Dem.  Sur.  244,  247,  affirmed 
117  N.  Y.  636,  22  N.  E.  1130;  Harper  v.  Harper,  1  Thomp.  &  C.  351, 
355 ;  Matter  of  Blaine,  143  App,  Div.  687,  689,  128  N.  Y,  Supp.  186. 
The  cases  before  cited  are  all  or  miost  of  them  entirely  consistent 
with  the  inference  that  the  courts  meant  that  after  proponent  rests 
the  burden  of  proof  in  the  sense  of  going  forward  with  evidence  then 
rests  on  contestant.  If  they  mean  more  than  this  the  testamentary 
common  law  has  been  seriously  changed  in  this  state. 

[I]  As  I  pointed  out  in  my  judgment  on  the  Will  of  Falabella 
(Sur.)  139  N.  Y.  Supp,  1003,  onus  proband!,  burden  of  proof,  is  an 
equivocal  term  of  art,  denoting  primarily  the  obligation  to  establish 
an  allegation  by  preponderating  proofs,  and  secondarily  the  neces- 
sity of  taking  up  and  proceeding  with  the  evidence  in  a  given  cause 
at  a  particular  point  of  time.  It  is  not  always  easy  to  determine  the 
'various  senses  in  which  this  term  "burden  of  proof"  is  employed  by 
judges  in  the  adjudicated  cases  in  this  state.  Preponderance  of  proof 
no  k>nger  means  at  common  law  what  it  meant  in  Roman  law,  viz,,  a 
142N.T.S.— U 
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numerical  preponderance  of  witnesses  to  a  given  point  Many  factors 
concur  in  burden  of  proof  besides  the  number  of  witnesses.  That 
the  burden  of  ultimate  proof,  in  the  sense  of  preponderating  evidence, 
on  a  plea  of  undue  influence,  is  always  shifted  to  proponent  I  should 
have  thought,  had  it  not  been  for  the  recent  judgments  of  the  Court 
of  Appeals  in  Matter  of  Will  of  Kindberg,  207  N.  Y.  221,  100  N.  E. 
789.  The  conclusiveness  of  that  judgment  is  for  the  Court  of  Appeals 
in  a  proper  case.  That  it  is  counter  to  the  common  law  must  be  con- 
ceded. See  cases  on  this  point  briefly  reviewed,  10  Columbia  L,aw 
Rev.  83. 

Whether  the  use  of  the  equivocal  term,  burden  of  proof,  in  the 
cases  cited  above  establishes  the  rule  in  this  state,  that  the  burden 
of  establishing  insanity — ^the  negative  of  sanity — rests  always  on  con- 
testant throughout  the  entire  trial,  is  one  of  the  most  important  and 
grave  questions  in  our  probate  law.  It  is  doubtful  whether  without 
3ie  aid  of  that  rule  the  great  common  law  relating  to  testamentary 
dispositions  of  property  can  be  as  well  administered  in  this  court  as 
it  is  in  those  jurisdictions  where  the  rule  subsists.  Mr.  Surrogate 
Rollins  evidently  thought  it  could  not  be  (Cooper  v.  Benedict,  3  E)em. 
Sur.  136),  and  so  I  venture  to  think.  If  the  term  "onus  probandi" 
is  intended  to  be  used  in  the  cases  cited  in  the  sense  of  a  going  for- 
ward with  the  proofs  on  the  issue  of  testator's  sanity  or  mental  ccMn- 
petency,  then  the  burden  of  proving  sanity  by  a  preponderating  weight 
of  testimony  in  a  probate  cause  still  is  on  the  proponent,  as  at  common 
law;  otherwise,  the  burden  of  proving  insanity,  by  controlling  we^ht 
of  testimony,  is  on  the  contestant,  and  the  present  law  is  at  variance 
with  the  former  law  of  this  state  (Lake  v.  Ranney,  33  Barb.  49,  69), 
and  with  that  in  force  in  the  greater  part  of  the  civilized  world  where 
the  common  law  prevails.  .  • 

The  time  has  come  when  in  all  judicial  discussions  it  is  essential 
to  take  a  larger  survey  than  formerly  of  the  foundation  of  rules  fol- 
lowed and  applied  in  courts  of  justice.  Neither  the  public  nor  the 
profession  are  satisfied  with  bare  judicial  adoptions  and  applications 
of  rules,  without  explanation  or  reference  to  the  reason  which  animates 
them.  22  Yale  Law  Journal,  339.  In  the  discussion  of  the  rule  on 
burden  of  proof  in  testamentary  causes  it  is  highly  expedient  at  this 
time  to  take  into  consideration  many  factors  which  are  controlling 
in  the  legal  and  economic  life  of  the  state.  A  technical,  narrow,  or 
restricted  approach  to  a  great  question  of  law  will  hot  be  long  tol- 
erated. The  burden  of  giving  preponderating  proof  is  inseparably 
connected  with  certain  presumptions  of  grave  consequence  in  litigated 
cases.  In  a  criminal  case  such  burden  of  proof  is  on  the  state,  except 
in  a  few  instances  of  n^ative  averments,  and  the  presumption  is 
consequently  aJways  for  the  accused.  O'Connell  v.  People,  87  N.  Y. 
377,  380,  41  Am.  Rep.  379.  In  a  proceeding  in  rem  this  burden  is  in 
favor  of  the  res  whenever  the  burden  of  proof  is  placed  on  a  con- 
testant. Thus  in  a  probate  proceeding,  which  is  one  in  rem  (Hoyt  v. 
Hoyt,  112  N.  Y.  505,  20  N.  E.  402),  if  this  burden  of  proof  is  placed 
on  the  contestant,  the  presumption  is  inevitably  in  favor  of  the  will. 

[7]  That  a  presumption  is  ever  prima  facie  in  favor  of  the  will, 
before  it  is  fully  established  by  a  decree  of  probate,  is  counter  to 
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testamentary  law  and  to  the  common  law  of  inheritance  geherally. 
Therefore  to  say  that  this  onus  in  a  probate  proceeding  is  on  the 
contestant  and  the  presumption  against  the  will  is  in  logic  and  law  a 
contradiction  or  absurdity.  In  Matter  of  Will  of  Cottrell,  95  N.  Y. 
at  page  336,  it  is,  for  example,  said  that  on  the  question  of  factum 
of  will  "the  proponent  has  the  affirmative  of  the  issue,  and  if  he  fails 
to  convince  liie  trial  court  he  will  necessarily  fail  to  establish  the  will." 
To  be  sure,  this  ruling  is  confined  to  factum,  but  logically  it  extends 
and  ought  to  extend  to  all  the  issues  raised  by  the  petition  for  pro- 
bate. It  is  the  proponent  who  in  the  first  instance  afHrmatively  alleges 
soundness  of  mind  of  a  testator  and  a  perfect  compliance  with  every 
element  essential  to  a  perfect  testamentary  disposition  of  property 
under  the  statute  of  wills. 

The  doctrine  of  burden  of  proof  in  testamentary  causes  goes  to 
the  very  foundation  of  the  testamentary  power  and  the  continued  ex- 
ercise of  that  power  in  modern  political  societies.'  It  is  not  a  small, 
but  a  great,  question.  A  scant  or  a  technical  view  of  so  profound  a 
question  is  an  injustice,  not  only  to  the  existing  jurisprudence  itself, 
but  to  the  very  order  of  the  state.  If  the  rule  is  not  plain  and  well 
settled  under  the  common-law  doctrine  of  stare  decisis,  it  is  a  duty 
of  any  court  to  examine  the  question  in  all  the  light  of  reason  and 
authority.  No  just  and  reflecting  person  will  deny  that  the  doctiine 
or  stare  decisis  has  been  one  of  me  secrets  of  the  influence  of  the  ju- 
risprudence of  the  common  law,  and  it  should  always  be  applied  in  a 
proper  instance.  But  the  correct  application  of  that  principle  is  of 
importance  to  the  stability,  of  the  principle  itself.  It  should  not  be 
misapplied.  Before  considering  whether  this  |;reat  question  of  burden 
of  proof  is  res  judicata,  it  may  be  well  to  notice  some  established  lim- 
itations on  the  doctrine  of  stare  decisis  itself.  No  judge  of  first  in- 
stance can  relieve  himself  of  industrious  analysis  of  principles  by 
mere  assumptions  of  res  adjudicata.  He  is  bound  to  see  to  it  that  the 
particular  case  is  legally  within  the  principle.  No  other  determination 
is  often  more  close  than  that  a  later  case  is  absolutely  foreclosed  and 
prejudged  by  a  former  case. 

Doubtless  there  is  no  other  principle  of  the  jurisprudence  of  the 
common  law  of  more  value  than  the  doctrine  of  stare  decisis.  It 
^ves  a  superior  stability  to  institutions  of  a  country,  where  that  rule 
IS  not  only  firmly  established,  but  abided  by  in  a  proper  instance.  In 
England,  the  country  which  gave  to  us  our  primitive  common  law, 
a  final  decision  of  the  House  of  Lords  cannot  be  altered  by  the  House 
itself,  but  only  by  a  special  act  of  Parliament.  Tommey  v.  White, 
3  H.  L.  Cas.  49,  69.  This  principle  gives  great  stability  to  law,  and 
the  jurisprudence  of  a  country  where  such  a  rule  obtains,  although 
without  a  written  constitution  possesses  more  real  stability  than  a 
country  of  written  constitutions  with  fluctuating  decisions  on  consti- 
tutional or  l^al  doctrines. 

[8]  But  the  doctrine  of  stare  decisis  is  less  often  applied  in  Eng- 
land. If  taken  in  its  fullest  extent,  this  doctrine  does  not  give  force 
to  mere  dicta  of  the  high  courts  of  justice,  or  even  to  consensus  of 
opinion  on  matters  not  at  issue.  It  is  limited  to  the  ri^t  principle 
on  which  a  particular  decision  of  such  tribunab  rests.    The  doctrine 
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of  Stare  decisis  does  not  extend  even  to  the  application  of  such  prin- 
ciple. JUord  Walpole  v.  Earl  of  Cholmondeley,  7  T.  R.  138,  148. 
The  doctrine  relates  to  the  principle  itself. 

It  is  impossible  to  assert,  for  example,  that  a  judgment  is  res  ju- 
dicata under  the  doctrine  of  stare  decisis  unless  the  principle  an- 
nounced is  universally  true.  The  doctrine  of  stare  decisis  relates  to 
legal  principles  only  and  not  to  facts.  7  T.  R.  138,  148,  supra.  A 
principle  is  res  judicata  and  within  the  doctrine  of  stare  decisis  only 
when  it  is  invariable,  no  matter  what  the  facts  of  a  given  case  may  be. 

[8]  The  common-law  doctrine  of  stare  decisis  does  not  cover  a  case 
of  inconsistent  principles  adjudicated  by  the  same  court,  nor  does  it 
cover  a  principle  not  constantly  acquiesced  in  ^  the  same  court.  It 
never  embraces  the  dicta  of  modern  judges.  The  principle  of  stare 
decisis  at  common  law  is  not  to  be  used  as  a  refuge  to  prevent  the 
fullest  reconsideration  in  any  proper  case  for  reconsideration.  These 
accepted  principles' of  the  common  law  need  no  citation  of  authorities 
to  re-enforce  them ;  they  are  too  well  established.  There  has,"  how- 
ever, grown  up  in  this  country  an  application  of  the  doctrine  of  stare 
decisis  which  is  larger  than  the  common  law  justifies,  and  which  is 
proving  very  exasperating  to  the  people  at  large.  This  is  not  the 
fault  of  the  common  law,  which  in  the  hands  of  a  master,  like  Lord 
Mansfield,  was  found  susceptible  of  the  most  extended  and,  precise 
application  to  novel  conditions,  without  a  single  violation  of  the  true 
principles  of  the  common  law  itself.  The  common  law  is,  of  course, 
always  subject  to  legislative  control.  That  is  a  fundamental  of  the 
common  law  itself.  2  Notes  of  Cas.  in  Ecc.  Courts,  49.  But,  inde- 
pendently of  statutory  control,  it  is  thought  by  competent  observers 
that  the  common  law,  correctly  interpreted,  is  equal  to  all  the  modern 
exigencies  of  the  widely  separated  political  societies,  to  their  ad- 
vantage bound  by  it,  and  not  by  modern  Roman  law. 

I  have  stated  that  the  doctrine  of  burden  of  proof  in  testamentary 
causes  goes  to  the  very  foundations  of  the  testamentary  power  in  the 
modern  state,  l/)gically  it  is  no  less  a  question  than  this :  Is  the  pre- 
sumption of  law  for  or  against  the  validity  of  a  last  will  and  testa- 
ment? A  mere  rule  of  procedure  may  have  vital  consequence  upon 
the  content  of  the  law.  Concerning  the  question  last  stated,  the  de- 
cisions of  the  courts  of  this  state  are  in  principle,  if  closely  analyzed, 
not  in  agreement.  This  is  not  peculiar  to  the  particular  jurisprudence 
of  this  state.  It  is  necessarily  so  wherever  law  is  built  up  from  de- 
tached fragments  not  closely  connected  in  time.  In  such  a  situation 
it  is  the  law  of  the  ulterior  court  of  appeal  which  alone  controls. 

There  is  a  very  plain  instance  in  our  reports  of  a  statement  which 
is  not  only  not  res  adjudicata  within  the  principle  of  stare  decisis, 
but  which  denotes  a  fundamental  difference  in  conception  from  an- 
other great  case  in  the  same  court  on  the  judicial  attitude  towards 
that  technical  res,  which  in  a  court  of  probate  is  denominated  a  will. 
In  Delafield  v.  Parish,  hereafter  considered.  Judge  Gould  in  a  dis- 
senting opinion  in  the  Court  of  Appeals  practically  announced  that 
the  presumption  of  law,  at  any  stage  of  a  probate  cause,  after  prima 
facie  proof  of  factum,  was  for  the  will.  This  does  not  seem  to  me 
to  be  consistent  with  the  pronouncement  of  the  more  recent  adjudica- 
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tion  of  the  same  court.    In  Matter  of  Delano,  176  N.  Y.  491,  68  N. 
E.  872,  64  L.  R.  A.  279,  it  was  said: 

"The  privilege  of  making  a  will  Is  not  a  natural  or  Inherent  right,  bat  one 
vblcb  the  state  can  grant  or  withhold  at  Its  discretion." 

This  tremendous  pronouncement,  it  should  be  observed,  does  not 
seem  to  take  into  account  an  older  statement  to  the  contrary  by  the 
Court  of  Errors  in  this  state,  a  court  of  equal  authority.  In  Remsen 
V.  Brinckerhofif,  26  Wend.  325,  333,  37  Am.  Dec.  251,  the  very  point 
received  the  careful  consideration  of  at  least  one  judge,  and  follow- 
ing Lord  Mansfield  in  Wyndham  v.  Chetwynd,  1  Burr.  414,  419,  it 
was  said  in  substance  that  the  power  of  willing  was  an  incident  of 
the  right  of  property,  and  that  a  statute  of  wills  was  a  mere  temporary 
regulation  of  the  right.  Thus  it  is  that  this  is  an  example  of  a  very 
important  statement  which  is  not  res  judicata.  When  the  time  finally 
comes  that  this  great  question  to  the  future  of  the  world  must  be  fully 
reconsidered,  in  its  constitutional  and  fundamental  aspects,  connected 
with  the  rights  of  property  guaranteed  by  the  state,  it  will  be  correctly 
claimed  that  such  a  pronouncement  was  not  within  the  principle  of 
stare  decisis.  It  is  to  be  noted  that  the  point  announced  is  now  being 
reconsidered  by  legists  and  by  economists  of  the  greatest  distinction. 

The  question  whether  inheritance  is  an  inherent  right,  or  a  grant 
from  public  society,  has  been  already  considered  by  such  great  jurists 
as  Theophilus,  Cicero,  Grotius,  Vinnius,  Cujas,  Puffendorf,  Byneker- 
schoek,  Leibnitz,  Doneau,  Lord  Mansfield,  Montesquieu,  Merlin,  Toul- 
lier,  Proudhon,  and  other  equally  great  jurists  and  philosophers  of 
all  times  and  places,  and  the  best  thought  of  the  world  at  the  present 
time  is  generally  conceded  to  be  expressed  by  the  conclusion  that  the 
right  to  dispose  of  property  after  death  is  a  natural  and  inherent  right 
of  mankind,  which  cannot  be  taken  away  by  the  state.  It  is  said  by 
one  of  the  greatest  of  the  world's  jurists,  Troplong,  that  no  country 
is  entitled  to  be  regarded  as  free  where  a  right  to  dispose  of  properly 
by  will  does  not  exist.  In  France,  the  very  question  was  100  years 
since  a  pressing  political  question,  and  the  literature  of  the  discus- 
sion is  exhaustive,  engrossing,  and  competent.  It  was  solemnly  deter- 
mined in  France  in  favor  of  the  natural  right  of  an  owner  to  dispose 
of  property  by  will.  It  was  in  point  of  fact  held  to  be  independent 
of  the  state.  By  the  Italian  jurists,  "property  is  held  to  be  freedom 
itself,"  and  the  German  jurist  Gareis  states  that  the  modern  effort  to 
restrict  inheritance  by  will  endangers  property  and  the  very  civiliza- 
tion attained  by  means  of  the  law  of  inheritance.  But  the  point  for 
us  here  is  that  the  implied  testamentary  doctrine,  announced  so  dis- 
tinctly in  Matter  of  Delano,  is  fundamentally  opposed  to  the  doctrine 
announced  by  Judge  Gould  in  Delafield  v.  Parish.  One  case  neces- 
sarily makes  the  legal  presimiption  of  law  favor  the  will;  the  other 
is  a  presumption  necessarily  adverse  to  the  will  itself. 

With  this  very  general  reference  to  its  importance  and  implications, 
we  may  now  approach  nearer  to  the  consideration  of  the  application 
of  the  legal  doctrine  of  burden  of  proof  in  testamentary  causes.  At 
common  law  the  burden  of  proving  sanity  by  preponderating  proofs 
rests  always  and  finally  on  the  proponent  of  a  will.    The  result  of  all 
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the  various  adjudications  in  England  on  this  particular  point  of  pro- 
found importance  is  accurately  summed  up  by  a  late  writer  (Mortimer, 
Probate  Law,  59,  60)  as  follows : 

"A  person  wbo  propounds  a  will  nndertakes  to  satisfy  the  court  of  protMite 
tliat  the  testator  who  makes  it  was  of  sound  and  disposing  mind  [citing  Lord 
Brougham,  in  Waring  v.  Waring  (1848)  6  Moo.  P.  C.  355 ;  Smee  v.  Luce  (1879) 
6  P.  D.  at  page  91].  And  if  the  party  opposing  the  will  gives  some  evidence 
of  Incompetency,  but  not  sufficient  to  disturb  the  belief  of  the  court  in  the 
sanity  of  the  testator,  the  presumption  in  favor  of  competency  will  prevalL 
It  has  therefore  been  said  tiiat  the  burden  of  proof  lies  upon  the  party  who 
undertakes  upon  the  ground  of  Insanity  to  defeat  the  will,  and  that  If  de- 
rangement be  alleged  it  Is  Incumbent  on  the  party  alleging  it  to  prove  such 
derangement  But  when  the  whole  case  is  before  the  court  on  evidence  given 
on  both  sides,  the  decree  of  the  court  must  be  against  the  validity  of  the  will 
unless  the  evidence  on  the  whole  Is  sufficient  to  establish  affirmatively  that 
the  testator  was  of  sound  mind  when  he  executed  It  [citing  Sir  Cresswell 
Cress  Will,  In  Symes  v.  Green  (1859)  1  S.  &  T.  402;  Sutton  v.  Sutton  (1857) 
S  C.  B.  (N.  S.)  at  page  98 ;  Sir  J.  P.  WUde,  in  Smith  v.  Tebbitt  (1867)  1  P.  & 
D.  436;   Keays  v.  McDoaneU  (1872)  Ir.  R.  6  Eq,  611]." 

This  statement  correctly  gives  the-  common  law  doctrine,  which 
places  onus  probandi,  in  the  primary  sense  of  that  term,  always  on 
the  proponent  of  the  will.  See  s.  p.,  Lobdell  v.  Village  of  Northville, 
151  App.  Div.  385,  386,  136  N.  Y.  Supp.  113. 

In  the  commonwealth  of  Massachusetts  the  rule  of  the  common  law 
holds,  and  the  burden  of  proof  is  on  the  proponent  of  a  will  to  prove 
sanity  by  preponderating  proofs.  Crowninshield  v.  Crowninshield,  2 
Gray  (Mass.)  524.  The  early  Massachusetts  case  of  Brooks  v.  Bar- 
rett, 7  Pick.  94,  to  the  contrary,  relied  on  by  Greenleaf ,  in  his  work  on 
Evidence,  and  criticised  in  England  in  Sutton  v.  Sadler,  3  C.  B.  (N. 
S.)  87  (1857),  was  soon  repudiated  in  Crowninshield  v.  Crowninshield. 
Thus  the  Massachusetts  rule  was  made  to  conform  with  the  com- 
mon law  and  with  probate  law  generally.  That  the  doctrine  of  the 
common  law  is  in  the  end  more  in  favor  of  the  testamentary  power 
than  its  opposite  there  can  be  no  question ;  for  the  common  law  is  at 
once  most  consistent,  as  I  shall  show,  with  both  the  abstract  princi- 
ples of  justice  and  the  rights  of  the  state  at  large.  At  a  time  when  the 
power  of  posthumous  disposition  is  under  serious  discussion  in  the 
modem  world,  it  is  most  important  to  the  upholders  of  that  power 
that  there  should  be  a  just  and  considerate  judicial  application  of  the 
power  itself.  Otherwise  the  continued  existence  of  a  testamentary 
power,  however  just,  is  needlessly  endangered.  When  the  burden 
of  ultimate  proof  on  any  issue  in  a  probate  cause  rests  on  the  pro- 
ponent, a  doubt  raised  by  the  proof  is  by  the  common  law  to  be  re- 
solved against  the  will. 

There  is  said  to  be  a  different  rule  from  the  common  law  in  this 
probate  jurisdiction  on  burden  of  proof.  The  main  question  here  is 
whether  it  is  so  firmly  and  largely  established  that  it  is  binding  and 
conclusive  at  present  on  the  surrogate  and  must  be  followed  in  this 
cause.  It  will  facilitate  the  investigation  of  this  particular  point  if 
we  briefly  survey  the  history  of  testamentary  law  in  New  York.  Prior 
to  the  adoption  of  the  first  Constitution  of  this  state  in  1777,  the  pro- 
bate business  was  mainly  what  is  called  in  the  old  New  York  reports 
"common  form,"  business,  conducted  in  conformity,  with  the  law  and 
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practice  of  the  old  ecclesiastical  courts  of  England.  Bogardus  v. 
Qarke,  1  Edw.  Ch.  266,  267;  Isham  v.  Gibbons,  1  Bradf.  Sur.  Id,  78. 
Prior  to  the  second  Constitution,  litigations  under  the  statute  of  wills 
were  mainly  confined  to  devises  and  the  common  law  courts.  The 
various  Constitutions  of  the  state  expressly  continued  the  part  of  the 
common  law  relating  to  wills  in  force  in  New  York  prior  to  the  pres- 
ent form  of  government.  There  was  no  reservation  in  this  particular. 
Betts  V.  Jackson,  6  Wend.  183,  202;  Tyler  v.  Gardiner,  35  N.  Y.  583. 

But,  as  matter  of  fact,  there  was  in  New  York  no  contentious  pro- 
bate business  of  importance  or  serious  invocation  of  probate  law  of 
much  account,  except  in  this  court,  prior  to  the  Civil  War  in  the  year 
1861.  It  is  astonishing  how  elementary  and  inconclusive  the  applica- 
tion of  the  rich  material  of  probate  law  was  in  this  state  until  a  late  pe- 
riod in  the  nineteenth  century.  Prior  to  that  time  the  economic  and  so- 
cial conditions  had  not  been  such  as  to  require  any  extensive  and  refined 
application  of  probate  law.  The  material  was  at  hand  and  the  Con- 
stitution made  it  applicable,  but  the  necessity  for  its  application  did 
not  often  arise.  The  probate  law  of  this  state  long  remained  a  law 
only  in  posse. 

Prior  to  the  leading  case  of  Delafield  v.  Parish,  in  1862,  there  had 
been  in  New  York  but  one  case  of  any  great  importance  in  this  branch 
of  the  law.  Stewart  v.  Lispenard,  in  1841  (26  Wend.  255),  is  entitled 
to  be  regarded  as  the  single  exception.  It  was  not  until  after  the  Con- 
stitution of  1846  that  any  considerable  recourse  to  the  testamentary 
law  established  in  this  state  became  essential  to  a  proper  and  com- 
plete judicial  administration.  Jauncey  v.  Thorne,  2  Barb.  Ch.  40,  45 
Am.  Etec.  424,  occurred  after  the  Constitution  of  1846,  and,  though 
an  important  case,  decided  no  principle.  The  same  is  true  of  the  case 
of  John  Tonnele's  Will,  in  1847  (5  N.  Y.  Leg.  Obs.,  254).  Surrogate 
Bradford's  judgments  between  1846  and  185/,  notable  as  they  are  in 
the  testamentary  law  of  this  state  and  country,  were  mainly  confined 
to  the  modifications  made  by  the  new  Revised  Statutes  of  the  state  in 
the  fundamentals  of  the  old  testamentary  common  law  theoretically 
and  constitutionally  in  force  here.  That  he  placed  his  decisions  on 
very  wise  and  admirable  grounds  ought  not  to  be  denied  to  him. 

It  is  to  be  noticed  with  care  that  just  prior  to  the  case  of  Delafield 
v.  Parish,  in  the  year  1862,  the  Supreme  Court  of  this  state,  with  the 
great  deliberation  usual  in  that  tribunal,  delivered  an  opinion  which 
stated  the  existing  law  in  probate  causes  with  precision.  Lake  v.  Ran- 
ney,  33  Barb.  49,  69.    It  was  there  laid  down: 

"That  in  every  case  the  onus  probandl  lies  on  a  party  propounding  a  wlU, 
and  he  mnst  satisfy  the  conscience  of  the  court  that  the  Instrument  so  pro- 
ponnded  Is  the  last  will  of  a  free  and  capable  testator." 

The  leading  ease  in  England  on  that  point  (Barry  v.  Butlin,  2  Moo. 
P.  C.  481)  was  expressly  approved.  Thus  stood  the  law  of  this  state 
immediately  prior  to  Delafield  v.  Parish.  That  such  law  was  then  con- 
sistent with  the  common  law  relating  to  testamentary  dispositions  is 
shown  by  resort  to  a  primitive  treatise  on  our  oMnmon  law  of  Evi- 
dence, published  in  184Z    1  Greenleaf,  Ev.  §  77.   ' 

It  was  not  until  the  yea£  1862  that  the  general  grinciple  of  the  te»- 
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tamentary  law  of  New  York  received  any  profound  or  extensive  con- 
sideration at  the  hands  of  the  highest  courts  of  the  state.  Surrogate 
Bradford,  in  this  court,  had  meanwhile  given  the  foundation  of  that 
law  a  consideration  at  once  profound  and  unusual,  but  necessary  to 
the  growing  needs  of  the  state.  In  Delafield  v.  Parish,  25  N.  Y.  9 
(s.  c,  1  Redf.  Sur.  130),  Judge  Davies,  who  wrote  the  prevailing  opin- 
ion, gave  in  his  adherence  to  the  general  rule  of  testamentary  law 
that  the  burden  of  proof  in  a  probate  cause  rests  always  on  pro- 
ponent. But,  as  Chief  Judge  Selden  said,  the  point  was  not  in  the 
case.    Judge  Davies  said : 

"We  are  next  to  consider  upon  whom  the  law  casts  the  burden  of  estab- 
lishing the  will  of  a  deceased  person." 

The  cases  were  reviewed,  and  it  was  then  stated  by  Judge  Davies 
that  in  all  cases  "onus  probandi  is  imposed  on  the  party  propounding 
the  will."  This,  it  will  be  observed,  was  in  strict  conformity  with  the 
common  law  and  the  prior  law  of  this  state.  Judge  Davies  quoted 
with  approval  the  opinion  of  Baron  Parke  in  Baker  v.  Butt,  2  Moo. 
P.  C.  — : 

"No  rule  has  been  acted  upon  In  the  court  below  which  has  not  been  long 
observed,  not  only  in  the  ecclesiastical  courts,  but  those  of  common  law.  For 
If  the  party  upon  whom  the  burden  of  proof  of  any  fact  lies,  either  upon  bis 
own  case,  where  there  is  no  conflicting  testimony,  or  upon  the  balance  of  evi- 
dence, fails  to  satisfy  the  tribunal  of  the  truth  of  the  proposition  which  he 
has  to  maintain,  he  must  fail  in  his  suit;  and  in  a  court  of  probate,  where 
the  onus  probandi  most  undoubtedly  lies  upon  the  party  propounding  Oie  will, 
tf  the  conscience  of  the  judge,  upon  a  careful  and  accurate  consideration  of 
all  the  evidence  upon  both  sides,  is  not  Judicially  satisfied  that  the  paper  in 
question  does  contain  the  last  wiU  and  testament  of  the  deceased,  the  court 
Is  bound  to  pronounce  its  opinion  that  the  will  is  not  entitled  to  probate." 

Unless  this  doctrine  of  the  common  law  continues  in  force  in  this 
state,  every  presumption  is  now  for  the  will  after  factum  prima  facie 
is  once  established.  No  matter  that  the  proofs  are  in  equilibrium  and 
grave  suspicion  is  excited  in  the  mind  of  the  probate  judge ;  no  mat- 
ter how  inconclusive  factum  is  made  out,  as,  for  instance,  where  attest- 
ing witnesses  are  dead,  but  the  will  contains  an  attesting  clause ;  no  mat- 
ter how  grave  the  suspicion  may  be  on  the  whole  case — ^if  the  pre- 
sumption is  for  the  will,  it  must  ^o  to  probate.  There  is  no  such  pe- 
culiar sanctity  about  a  will  that  it  should  prevail  by  presumption  in 
such  a  case;  and  so  declared  that  supremely  wise  system,  the  com- 
mon law.  The  natural  order  of  distribution  of  the  estate  of  the  dead 
is  on  the  basis  of  that  equality  and  kinship  prescribed  by  the  law  in 
case  of  intestacy.  Historically  the  will  is  a  usurpation  of  the  rights 
of  the  family.  The  common  law  for  that  reason  casts  the,  ultimate 
burden  of  proof  on  the  proponent  in  a  testamentary  cause,  or,  in  other 
words,  presumed  against  and  not  in  favor  of  the  will.  No  good  will 
need  ever  fail  under  that  rule,  the  supreme  merit  of  which  was  to  in- 
sure defeat  of  every  bad  and  imperfect  exercise  of  the  testamentary 
power.  But  to  recur  to  the  decisions  of  the  great  court  of  this  state 
on  the  point  of  burden  of  proof. 

Chief  Judge  S6lden,  in  his  valuable  dissenting  opinion  in  Delafield 
Ys  Parish,  distinctly  refused  to  pass  upon  the  question  of  the  burden  o6 
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proof  in  a  probate  cause  where  a  plea  of  non  compos  mentis  was  in- 
terposed.   25  N.  Y.  119,  1  Redf.  Sur.  page  201.    He  said  distinctly 
that  the  question  was  not  involved  in  the  appeal.    With  profound  re- 
spect, I  beg  to  say  that  in  this  I  think  he  was  right,  as  evidently  did 
Mr.  Surrogate  Rollins  in  his  opinion  in  Cooper  v.  Benedict,  3  Dem. 
Sur.  136.    For  more  than  30  years  after  the  final  judgment  in  Dela- 
field  V.  Parish,  I  am  able  to  find  in  the  reports  no  decision  of  the  Court 
of  Appeals  which  expressly  mentions  Delafield  v.  Parish  as  an  au- 
thority for  the  point  to  which  it  is  sometimes  cited,  viz.,  that  the  bur- 
den of  proof  in  a  probate  cause  on  a  plea  of  insanity  rests  on  contest- 
ants.   In  Rollwagen  v.  RoUwagen,  63  N-.  Y.  517,  it  is  said: 

"A  party  wbo  offers  an  Instrument  for  probate  as  a  will  must  show  satls- 
flictorlly  that  It  la  the  will  of  the  alleged  testator,  and  upon  this  question  he 
has  burden  of  prool" 

As  there  is  no  other  question  in  any  probate  cause,  this  opinion 
would  seem  to  negative  the  construction  placed  on  Delafield  v.  Parish. 
But  by  some  extraordinary  perversion  of  the  doctrine  of  stare  de- 
cisis, the  dictum  of  Judge  Gould  to  the  contrary,  in  his  dissenting  opin- 
ion in  Delafield  v.  Parish,  has  been  often  treated  as  the  law  of  the 
case.  Ean  v.  Snyder,  46  Barb,  230,  232;  Harper  v.  Harper,  1  Thomp. 
&  C.  351,  355;  Matter  of  Blaine,  143  App.  Div.  687,  689,  128  N.  Y. 
Supp.  186;  Potter  v.  McAlpine,  3  Dem.  Sur.  108,  115;  Miller  v. 
White,  5  Redf.  Sur.  320. 

In  no  great  case  on  record  is  it  more  difficult  to  extract  a  principle 
of  decision  than  Delafield  v.  Parish.  See  note,  5  Redf.  Sur.  321.  It 
is  impossible  to  read  the  dissenting  opinion  of  Chief  Judge  Selden,  or 
that  of  Surrogate  Bradford  below,  without  concluding  that  on  the  is- 
sue of  sanity  or  testamentary  capacity  the  proofs  were  at  least  in 
equilibrium,  yet  the  final  judgment  was  against  the  disputed  parts  of 
the  will.  The  actual  result  was  therefore  in  favor  of  the  common- 
law  doctrine  that  in  testamentary  causes  the  onus  probandi  is  on  pro- 
ponent, for  proponent  failed.  Beyond  the  final  judgment  the  doctrine 
of  stare  decisis  does  not  ever  go.  In  the  dissenting  opinion  of  Judge 
Gould  there  is,  however,  a  plain  statement  that  on  an  issue  of  sanity, 
where  the  proofs  are  evenly  balanced,  the  presumption  must  be  for  the 
will.  The  majority  of  the  judges  concurred  only  in  specific  proposi- 
tions of  Gould,  J.,  and  they  restated  these  propositions  for  themsdves. 
They  say: 

"A.t  Common  law  and  under  our  statutes  the  legal  presumption  is  that  every 
■Mn  Is  compos  mentis,  and  the  burden  of  proof  that  he  1b  non  compos  mentis 
f  th  <**>  the  party  who  alleges  that  an  unnatural  condition  of  mind  existed 
in  the  testator.  He  who  sets  up  the  fact  that  the  testator  was  non  compos 
"«"a«  nrast  prove  it" 

It  will  be  observed  that  the  majority  fail  to  concur  in  the  statement 

of  Judge  Gould  that  where  the  proofs  are  in  equilibrium  the  judgment 

must  be  for  the  will.    They  fail,  also,  to  define  the  sense  in  which  the 

term  "burden  of  proof"  is  employed  by  them  in  their  proposition.    If 

^  test  their  meaning  by  the  result  of  the  judgment  actually  reached 

oy  "lem,  they  must  luive  employed  the  term  "burden  of  proof"  in  the 

sense  of  "a. going  forward  with  the  proofs  in  the  first  instance,"  for 
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the  actual  judgment  was  that  the  proofs  in  Delafield  v.  Parish  were  in 
equilibrium,  and  yet  the  proponents  failed. 

Judged  by  every  test  of  logic  or  law,  the  minority  dictum  of  Gould, 
J.,  that  the  presumption  in  such  a  case  was  to  be  in  favor  of  the  will, 
did  not,  therefore,  express  any  result  or  principle  of  law  binding  in 
future  cases  under  the  doctrine  6f  stare  decisis.  Suffell  v.  Bank  of 
England,  9  Q.  B.  D.  555,  560;  Osborne  v.  Rowlett,  13  Ch.  D.  774, 
785.  Judge  Gould  placed  his  doctrine,  it  will  be  observed,  on  two 
propositions,  that  sanity  is  not  the  negative  of  insanity  and  the  par- 
ticular language  of  the  existing  statute  of  wills.  Chief  Judge  Selden, 
in  nis  dissenting  opinion,  controverted  the  first  point,  which  is,  besides, 
contrary  to  testamentary  common  law  and  obviously  unsound  on  its 
face.  Nor  was  the  statute  of  wills  then  different,  as  Judge  Gould  as- 
sumed that  it  was,  from  the  old  statute  in  any  essential  point  Rob- 
ins V.  Coryell,  27  Barb.  556. 

When  Delafield  v.  Parish  was  in  this  court  Mr.  O'Conor,  counsel 
for  contestant,  advanced  distinctly  the  point  that  by  the  common  law 
the  onus  probandi  in  probate  causes  was  always  on  the  proponent 
That  leading  cotmsel  was  justly  celebrated  among  his  contemporaries 
for  never  advancing  an  ill-founded  legal  proposition.  That  was  the 
secret  of  his  professional  eminence.  As  Surrogate  Bradford  failed 
to  notice,  in  his  opinion,  the  point  advanced  by  Mr.  O'Conor,  it  must 
have  been,  as  Chief  Judge  Selden  afterwards  said,  quite  outside  of 
the  case.  The  case  in  reality  turned  upon  a  single  question  of  fact, 
and  of  all  great  cases  on  record  it  is  the  most  barren  of  principle. 

[10]  Under  the  common-law  doctrine  of  stare  decisis  no  amount 
of  mere  repetition  of  a  rule  not  distinctly  laid  down  serves  to  give 
additional  force  to  such  pseudo  rule.  In  matters  of  this  kind  the 
common-law  maxim  "communis  error  facit  jus"  has  no  application. 
Lord  Denman  disposed  of  that  proposition  in  O'Connell  v.  Reg.,  Leahy, 
28:  "No  misconception  destroys  the  law."  While  decisions  of  all 
superior  courts  are  at  common  law  binding  on  inferior  courts,  they 
are  never  so  binding  when  such  decisions  are  referable  to  a  hypothet- 
ical rule  of  a  yet  superior  Court  of  Appeal,  which  has  in  fact  laid 
down  no  such  rule.  An  inferior  court  cannot  under  such  circumstances 
shift  its  own  responsibilities  to  apply  the  law  of  the  land  as  it  is,  and 
not  as  it  is  erroneously  thought  to  be.  The  principle  of  stare  decisis 
justifies  no  such  indolent  expedient  or  assumption  upon  the  part  of  a 
judge  of  a  court  of  first  instance.  The  life  of  the  common  law  is 
discussion  and  repeated  discussion  of  principles  not  firmly  and  com- 
pletely settled  by  the  court  of  ulterior  resort. 

It  is  also  a  modification  of  the  doctrine  of  stare  decisis  that  a  prin- 
ciple not  continuously  acquiesced  in  by  a  court  of  ulterior  appeal 
(which  alone  determmes  controverted  questions  of  law)  is  not  res 
judicata.  When  a  principle  is  departed  from  by  the  same  court,  it 
is  obvious  that  it  is  not  a  binding  rule  of  law,  and  to  this  effect  are 
the  common-law  decisions.  That  the  statement  of  Gould,  J.,  in  Dela- 
field V.  Parish,  on  the  burden  of  proof  in  testamentary  causes,  has 
not  been  continuously  acquiesced  in  in  the  Court  of  Appeals  is  ap- 
parent from  many  subs^uent  adjudications.     Take,  for  example. 
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the  case  of  Hoyt  v.  Hoyt,  112  N.  Y.  493,  20  N.  E.  402,  in  1889,  30 
years  after  Delafield  v.  Parish,  affirming  Mr.  Surrogate  Rollins' 
judgment  below  in  Hojrt  v.  Jackson,  2  Dem.  Sur.  443.  Mr.  Surro- 
gate Rollins  had  distinctly  said  below: 

"It  has  been  repeatedly  held  in  this  state  that  in  probate  controversies  tbe 
burden  of  proof  rests  in  general  upon  the  proponents  from  tbe  beginning  to 
the  end  of  the  UUgation." 

And  he  accordingly  gave  the,  right  to  begin  and  close  to  proponent, 
for  it  was  a  probate  proceeding  de  novo.  IJnless  the  burden  of  proof, 
as  he  said  so  plainly,  was  in  law  on  proponent,  Mr.  Surrogate  Rollins 
had  no  right  so  to  do,  as  the  right  to  tx^in  and  close  is  a  legal,  if  not 
a  constitutional,  right  which  no  court  can  alter  or  abridge  (Millerd 
v.  Thorn,  56  N.  Y.  402;  L.  O.  N.  Bank  v.  Judson,  122  N.  Y.  278, 
25  N.  E.  367;  Heilbronn  v.  Herzog,  165  N.  Y.  98,  58  N.  E.  759; 
Conselyea  v.  Swift,  103  N.  Y.  604,  606,  9  N.  E.  489 ;  Matter  of  Hop- 
kins, 97  App.  Div.  126,  89  N.  Y.  Supp.  561),  iand  this  holds  true  in  a 
court  of  probate,  although  there  is  here  no  jury  (Hutley  v.  Grimstone, 
41  L.  T.  R.  [N.  S.]  539,  9  Reporter,  224). 

In  G)oper  v.  Benedict,  3  Dem.  Sur.  136,  Mr.  Surrogate  Rollins  had 
before  stated  the  same  general  proposition  that  the  burden  of  proof 
on  the  whole  case  rested  on  proponent  in  a  testamentary  cause.  The 
affirmance  of  Surrogate  Rollins'  judgment  is  as  plain  an  adjudication 
of  tbe  onus  probandi  in  testamentary  causes  as  there  is  in  the  books, 
and  the  principle  affirmed  comes  within  the  doctrine  of  stare  decisis 
relating  to  variable  decisions  of  an  ulterior  tribunal.  Hoyt  v.  Jackson 
virtually  restates  the  common-law  rule  in  force  in  this  state  on  the  sub- 
ject of  burden  of  proof  in  probate  causes,  and  it  is  inconsistent  and 
irreconcilable  with  the  doctrine  of  Gould,  J.,  in  Delafield  v.  Parish. 
Thus  the  common  law  is  reaffirmed  on  this  point.  Kingsley  v.  Blan- 
chard,  66  Barb.  317. 

But  there  is  another  reason  involved  in  this  conclusion,  to  wit :  Pub- 
lic policy  is  favorable  to  Mr.  Surrogate  Rollins'  construction  of  the 
rule.  While  there  can  be  no  doubt  that  Judge  Gould  in  Delafield  v. 
Parish  was  animated  by  a  great  desire  to  protect  wills  from  assault 
in  the  existing  probate  courts  of  first  instance,  an  assumed  distrust 
on  his  part  of  the  judicial  machinery  provided  by  the  state  for  pro- 
bate causes  is  not  an  authority  to  a  subordinate  court  to  deduce  there- 
from that  the  constitutional  jurisprudence  of  a  state  has  been  altered 
by  implication,  or  in  order  to  promote  the  good  intentions  of  one 
judge.  At  a  time  when  the  testamentary  power  is  soon  to  undergo 
a  serious  discussion  in  the  crucible  of  public  opinion,  no  pronounce- 
ment in  favor  of  the  testamentary  power  should  be  deduced  from  un- 
certain data,  if  it  is  plainly  in  contravention  of  the  very  motive  which 
gave  rise  to  tfie  dictum.  Any  new  presumption  in  favor  of  a  will  is 
contrary  both  to  the  common  law  dnd  to  modem  tendency,  and  serves 
to  protect  unduly  unjust  and  spurious  wills.  Such  a  course  reinforces 
the  argument  of  that  growing  body  of  the  electorate  who  view  with 
disfavor  a  testamentary  power  of  disposition.  It  may  serve  to  sup- 
port a  final  argument  against  testamentation,  the  economic  importance 
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of  which  to  property  and  the  welfare  of  society  has  been  briefly  re- 
ferred to  above. 

[11]  At  common  law  one  who  relies  on  a  will  in  opposition  to  the 
title  of  the  heir  must  allege  that  it  is  the  will  of  a  person  of  sound 
and  disposing  mind  and  therefore  must  prove  it.  Sutton  v.  Sadler,  3 
C.  B.  (N.  S.)  87.  This  is  a  very  wise  and  profound  rule  of  testamen- 
tary common  law.  The  consequence  of  it  is  that  in  case  of  doubt  the 
presumption  is  against  the  will.  In  Tyrrell  v.  Painton  (1894)  Probate, 
151,  156,  it  was  said: 

"Wherever  suspicious  circumstances  exist  whlcb  ezdte  the  suspicion  of 
the  court,  It  is  for  those  who  propound  the  will  to  remove  such  suspicion,  and 
it  is  only  wbea  this  is  done  that  the  onus  is  thrown  on  those  who  oppose  the 
wlU." 

In  this  court  Rollins,  S.,  held  the  same  in  Cooper  v.  Benedict,  3 
Dem.  Sur.  136.  The  English  discussions  last  cited  are  only  important 
to  us  in  so  far  as  they  correctly  state  the  testamentary  common  law 
once  in  force  in  this  state.  That  they  do  so  state  it  has  been  already 
shown  by  authority.  Now  if,  after  mere  factum  is  established  prima 
facie  by  proponent  in  a  probate  cause,  the  burden  of  proof  is  thrust, 
counter  to  the  common  law,  on  contestant,  every  presumption  is  then 
for  the  will,  while  at  common  law  the  presumption  always  practically 
is  against  the  will  and  in  favor  of  the  heir  or  next  of  kin.  The  rule 
announced  by  Gould,  J.,  would  be  at  once  unjust  to  the  heir  and  next 
of  kin  and  unjust  to  the  state,  for  a  will  belongs  to  public  and  not  to 
private  law.  In  several  cases  lately  in  this  court  there  was  strong 
ground  for  suspicion  of  forgery,  although  not  enough  to  authorize 
remanding  the  persons  implicated  to  the  public  prosecutor.  The  wills 
failed,  though  factum  was  established  and  the  proofs  in  equilibrium. 

Had  the  strict  rule  to  all  intents  substantially  announced  by  Gould, 
J.,  been  applied  in  those  cases,  the  wills  must  have  been  approved  by 
the  surrogate.  Subsequent  events,  however,  showed  that  the  judg- 
ments were  right  in  both  cases,  as,  although  the  properties  were  large, 
no  appeal  was  taken.  There  is  well-founded  reason  to  believe  that 
the  parties  themselves  came  to  doubt  the  genuineness  of  the  wills. 
There  is  no  need  of  a  presumption  in  favor  of  any  will.  It  would  have 
been  a  wrong  to  the  public  law  of  this  state  had  a  presumption  com- 
pelled the  probate  of  wills  of  such  uncertain  authenticity.  An  in- 
finitesimal proportion  of  wills  fail  to  go  to  probate,  and  where  there 
is  a  strong  case  of  suspicion  of  validity,  or  of  testator's  competency  to 
will,  or  his  freedom  from  restraint  or  unlawful  influence,  the  law  reg- 
ulating intestacy  should  then  prevail  as  at  common  law,  and  not  the 
will.  This  the  common  law  recognized,  and  the  matter  is  left  to  the 
conscience  of  the  probate  judge  under  well-settled  limitations  upon  the 
exercise  of  such  discretion. 

[12]  I  do  not  presume  ever  to  set  up  my  opinion  against  well-found- 
ed authority.  But  I  will  not  shelter  myself  in  any  cause  from  re- 
sponsibility by  an  ill-founded  assumption  of  the  verity  of  cases  which 
are  not  authority.  On  this  matter  I  shall  follow  the  judgment  of  that 
distinguished  surrogate,  Mr.  Rollins,  rendered  since  Delaneld  v.  Parish, 
and  hold  that,  when  an  issue  of  insanity  is  interposed  in  a  probate 
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proceeding,  the  burden  of  establishing  the  testamentary  capacity  of  a 
testator  by  a  preponderating  weight  of  evidence  is  ultimately  cast 
on  the  proponent  of  a  will,  as  it  was  by  the  common  law.  I  will  not 
adjudicate  cases  on  an  empty  formula,  which  is  not  consistent  with 
conrnnon  law,  until  I  am  advised  by  superior  authority  that  I  must  do 
so.  In  that  event  the  responsibility  will  not  be  mine.  In  this  case  I 
will  follow  what  I  conceive  Mr.  Surrogate  Rollins  laid  down  as  the. 
rule  in  probate  causes,  and  will  hold  that,  when  a  plea  of  insanity  is 
interposed  to  a  petition  for  probate,  the  ultimate  burden  of  the  whole 
case  rests  on  the  proponent  of  a  will  to  establish  by  a  preponderating 
weight  of  proof  the  capacity  of  the  testator  to  the  satisfaction  of  the 
surrogate,  and  consequently  that,  where  the  proofs  are  in  equilibrium, 
the  proponent  has  failed  to  establish  the  will.  Section  2622,  C.  C.  P. ; 
Rollins,  S.,  in  Cooper  v.  Benedict,  3  Dem.  Sur.  136.  The  same  con- 
clusion was  applied  in  the  Supreme  Court  and  this  court  by  my  im- 
mediate predecessor.  Matter  of  Flansburgh,  82  Hun,  49,  39  N.  Y. 
Supp.  177;  Matter  of  Widmayer,  34  Misc.  Rep.  439,  440,  69  N.  Y. 
Supp.  1014. 

[13]  That  proponent  has  fully  sustained  the  burden  resting  on  him 
of  making  out  in  this  cause  the  capacity  of  testatrix  the  surrogate  can- 
not doubt.  If  it  happen  that  the  rule  as  to  burden  of  proof  is  the 
other  way,  the  respondent  cannot  complain  of  my  ruling  in  this  cause, 
for  it  is  in  his  favor.  It  appears  from  the  evidence  that  the  testatrix 
was  an  elderly  widow  of  no  great  estate,  living  alone  in  a  secluded 
rural  town  in  New  Jersey.  She  had  no  children  living  when  she  made 
her  will.  The  contestant  alleges  that  he  is  a  grandson  of  testatrix. 
Certainly  testatrix  seldom  or  rarely  saw  him,  or  in  any  event  their 
intercourse  was  most  distant  and  slight.  The  case  was  not  so  fully 
presented  for  proponent  as  I  could  have  wished;  but  I  gather  from 
the  evidence,  such  as  it  is,  that  there  was  an  estrangement  between 
contestant  and  testatrix,  even  if  the  contestant's  relationship  was  con- 
ceded by  testatrix.  The  evidence  tending  to  prove  dementia  of  tes- 
tatrix, or  her  want  of  testamentary  capacity,  was,  in  the  main,  most 
trifling  and  insignificant.  Had  it  not  been  for  the  testimony  of  the 
medical  attendant  of  testatrix,  the  case  made  on  the  part  of  contestant 
would  be  entitled  to  no  attention  whatever  from  the  surrogate. 

[14]  The  trifling  character  of  the  lay  evidence  adduced  by  the  con- 
testant was  made  most  apparent  in  the  course  of  the  examination  of 
the  first  witness  called  by  contestant.  She  was  the  wife  of  a  former 
tenant  farmer  of  the  husband  of  testatrix.  This  witness  testified  to 
very  remote  and  most  inconsequential  and  trifling  facts  which  she  did 
not  hesitate,  under  the  peculiar  rule  of  evidence  in  force  in  this  state, 
to  characterize  as  irrational  in  her  opinion.  Formerly  a  lay  witness 
could  have  testified  in  this  court  directly  that  testatrix  was,  in  the 
opinion  of  witness,  mad  or  crazy  (the  old  probate  books  are  full  of 
such  instances),  leaving  the  facts  to  be  brought  out  on  cross-examina- 
tion. Lay  witnesses  never  appreciate  the  force  of  the  modern  rule. 
By  either  rule  of  evidence  the  testimony  of  lay  witnesses  was  and  is 
not  of  great  value,  unless  the  witness  is  intelligent  and  has  a  very 
correct  conceptioQ  of  mental  disorders,  or  the  act  or  conduct  testified 
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to  is  irrational  per  se.    Evans  v.  Knight,  1  Addams,  229,  2  Ecc.  Rep., 
229;  In  re  Campbell's  Will  (Sur.)  136  N.  Y,  Supp.  1086,  1098. 

It  is  evident  to  the  surrogate  that  the  first  lay  witness,  the  farmer's 
wife,  called  by  contestant,  did  not  approve  of  the  manners  of  testa- 
trix, or  of  her  way  of  hanging  her  pictures,  which  this  witness  states 
was  crooked  br  on  a  slant.  But  her  conclusion  that  such  conduct  or 
acts  were  irrational  is  of  small  value  as  evidence.  Several  other 
country  neighbors  of  testatrix  testified  to  other  remote  and  equally 
inconsequential  acts  or  conduct  of  testatrix,  which,  in  due  accord  with 
the  existing  rule  of  evidence,  they  also  proceeded  to  characterize  as 
irrational  on  the  invitation  of  counsel.  But  their  opinions  on  this 
point  cannot,  from  the  character  of  their  other  evidence,  be  entitled 
to  much  weight  in  this  court  on  so  grave  an  issue  as  legal  capacity  to- 
make  a  will.  Were  it  not  for  the  testimony  of  the  attending  physi- 
cian, called  by  contestant,  I  should  not  have  given  long  consideration 
■to  the  contestant's  evidence.  This  medical  practitioner  was  permitted 
to  testify  almost  without  objection.  But  for  this  the  surrogate  is  not 
responsible. 

[15]  On  the  question  of  factum  of  will  and  compliance  with  the 
statute  of  wills,  I  take  it  that  even  in  a  contested  probate  proceeding- 
the  surrogate  himself  is  bound  by  law  to  see  to  it,  in  the  first  in- 
stance, that  the  rules  of  evidence  are  strictly  applied  and  that  the 
will  is  duly  proved.  In  this  particular  the  duties  of  the  surrogate 
are  peculiar.  But  after  the  prima  facie  proof  of  the  will,  and  in  the 
subsequent  course  of  the  trial  of  the  issues  of  fact  in  a  contested 
probate  proceeding,  the  evidence,  as  in  other  civil  causes,  is  taken  by 
and  at  the  risk  of  the  parties,  and  objections  to  it  may  be  waived  by- 
them  unless  duly  taken. 

[18]  On  the  trial  of  issues,  other  than  the  factum  of  will  in  the 
first  instance,  the  surrogate  sits  judicially,  and  his  functions,  powers, 
and  duties  are  much  those  of  other  trial  judges.  Matter  of  Meyer^ 
72  Misc.  Rep.  566,  569,  131  N.  Y.  Supp.  27.  The  surrogate  ought 
not,  in  my  judgment,  to  interfere  too  much  with  the  conduct  of  the 
trial  of  a  contested  probate,  first  by  assisting  or  restraining  CHie  side, 
and  then  the  other.  The  surrogate's  duties,  after  factum  of  will  once- 
established,  pursuant  to  the  statute  of  wills,  become  passive  rather 
than  active.  His  judicial  conduct  ought  then  to  conform  to  the  rules 
of  orderly  judicial  procedure  in  other  tribunals  of  the  state. 

[17]  In  the  course  of  contestant's  proofs,  the  medical  practitioner 
in  the  rural  community  in  which  testatrix  lived  was  permitted  to  give- 
some  sweeping  legal  conclusions,  without  any  objection  taken  by  pro- 
ponent's counsel,  who,  however,  admitted  that  he  was  slightly  deaf. 
The  physician  was  allowed  to  testify  to  testatrix's  competency  to  do- 
particular  acts  without  objection,  contrary  to  the  rule  of  law  (In  re 
Schmidt's  Will  [Sur.]  139  N.  Y.  Supp.  473),  and  finally  that  testatrix 
at  the  time  of  making  her  will  was  afflicted  with  progressive  senile 
dementia  with  paranoiac  tendency.  But  it  appeared  that  from  1898 
down  to  her  death  the  doctor  treated  her  first  for  pneumonia  only, 
and  on  a  subsequent  occasicm  for  cancer,  of  which  dire  disease  she 
died,  some  seven  years  after  her  will  was  executed.    There  was  no 
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evidence  that  this  doctor  or  any  other  ever  treated  the  testatrix  for 
a  mental  disorder.  This  witness  began  to  practice  only  in  1898,  so 
that  testatrix  must  have  been  among  his  earliest  patients.  There 
was  not  much  cross-examination  of  this  witness,  and  no  other  expert 
was  called  oii  behalf  of  proponent,  or  assisted  in  the  taking  of  the 
medical  evidence  given  in  on  the  part  of  contestant. 

[18]  The  surrogate  must  take  judicial  notice  that  the  technical 
phrase  of  this  physician,  "senile  dementia  with  paranoiac  tendency," 
means  nothing  more  than  mens  insana  with  a  tendency  to  mens  in- 
sana,  or,  in  other  words,  unexplained  it  means  old-age  insanity  with 
a  tendency  to  insanity.  Medicine  has  been  said  by  the  Court  of  Ap- 
peals to  be  not  an  exact  science.  Griswold  v.  N.  Y.  C.  &  H.  R.  R.  R., 
115  N.  Y.  64,  21  N.  E.  726,  12  Am.  St.  Rep.  775. 

[18]  But  however  this  may  be,  as  I  have  stated  before  in  my  judg- 
ments in  this  court,  diagnoses  and  opinions  of  experts  are  in  any  event 
always  controlled  by  facts.  Opinions  never  control  or  outweigh  con- 
tradictory facts  estabUshed  by  direct  evidence  in  the  cause.  Seaman's 
Friend  Soc'y  v.  Hopper,  33  N.  Y.  at  page  641 ;  In  re  Schmidt's  Will 
(Sur.)  139  N.  Y.  Supp.  474;  Miller  v.  MiUer,  150App.Div.611, 135 
N.  Y.  Supp.  773. 

It  is  not  because  this  physician  practiced  his  profession  in  the  coun- 
try that  his  evidence  is  of  small  value.  The  surrogate  entertains  a 
profound  respect  for  many  professional  men  whose  sphere  of  activi- 
ties lies  in  the  serener  and  often  profounder  and  more  wholesome 
life  of  the  country.  Such  a  life  lends  itself  more  readily  to  study  and 
scientific  research  of  ^an  inductive  character,  and  some  of  our  ablest 
lawyers  and  physicians  live  remote  from  great  towns.  But  in  this 
instance  the  evidence  in  the  cause  does  not  tally  with  the  rural  doc- 
tor's conclusions.  In  fact,  it  contradicts  them.  This  testatrix  was 
proven  to  have  managed  her  own  affairs  shrewdly,  and  her  people  of 
business  (many  of  them  wholly  disinterested)  testified  to  her  accounta- 
bility and  raticwial  conduct  throughout  her  long  Ufe  and  down  to  the 
moment  of  her  death.  The  partictdar  testimony  on  this  point,  given 
in  by  one  young  woman,  who  took  the  daily  orders  of  testatrix  for 
groceries,  and  who  stood,  also,  on  a  footing  of  intimate  friendship 
with  testatrix  in  their  village  life,  impressed  me  greatly  by  its  su- 
perior intelligence  and  candor.  So  the  testimony  of  the  sick  nurse  of 
testatrix,  who  was  with  testatrix  for  several  years  and  a  friend,  was 
much  in  favor  of  the  mental  capacity  of  testatrix.  It  is  true  that  this 
friendly  nurse  was  not  a  scientific  or  trained  nurse ;  but  she  had  ex- 
perience with  the  common  facts  of  life,  and  obviously  she  had  failed 
to  detect  any  evidence  of  "senile  dementia  with  paranoiac  tendencies." 

[28]  The  best  proof  of  insanity,  to  my  mind,  is  a  demonstrated 
failure  of  the  person  whose  capacity  is  at  issue  to  react  to  the  com- 
mon facts  and  events  of  life.  When  it  is  established  that  a  person 
reacts  to  the  common  facts  and  intercourse  of  life;  when  it  is  estab- 
lished that  he  has  gone  through  life  in  sole  control  of  his  own  affairs 
respectably,  orderly,  and  decently  in  fact;  when  he  is  conceded  to 
have  been  sui  juris  throughout  a  long  life,  visiting  and  receiving  his 
friends,  and  pursuing  his  daily  vocations  and  avocations  unquestioned 
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by  his  family  or  the  county  authorities — to  my  mind  this'  court  of 
probate  should  long  hesitate  after  his  death  to  affix  the  stigma  of  in- 
sanity or  testamentary  incapacity  on  such  a  life.  Such  persons,  hav- 
ing been  proven  to  react  to  the  common  facts  and  experiences  of  life, 
are  in  law  entitled  to  be  presumed  sane  in  a  court  of  probate. 

The  proof  in  respect  to  this  testatrix  responded  to  my  definition  of 
sanity.  In  view  of  that  evidence,  should  this  testatrix  be  adjudged 
incompetent  to  make  a  final  disposition  of  her  estate?  I  think  not. 
The  surrogate  should  never  be  astute  to  find  evidence  of  insanity  or 
testamentary  incapacity,  although  where  the  proofs  are  obviously  in 
equilibrium  he  may  doubtless  refuse  probate  in  a  proper  case,  when 
the  question  of  sanity  is  left  in  doubt. 

[21]  But  one  other  question  remains  to  consider:  The  will  was 
attested  by  two  respectable  and  disinterested  witnesses,  who  gave  their 
testimony  in  this  proceeding.  The  testimony  of  these  witnesses  stands 
unimpeached,  and  it  proves  the  execution  of  the  will  fully  and  suffi- 
ciently. But  it  appears  that  one  of  the  beneficiaries  may  have  super- 
intended the  execution  of  the  will  and  that  he  took  a  benefit  under  the 
will,  and  it  is  consequently  asserted  that  the  burden  of  proof  is  there- 
fore on  the  proponent  to  establish  the  testamentary  act  with  greater 
piarticularity  than  would  be  required  in  a  case  where  the  will  is  exe- 
cuted under  wholly  disinterested  circumstances.  No  doubt  this  is  gen- 
erally true  as  a  proposition  of  law.  I  have  often  had  occasion  so 
to  hold  in  this  court.  In  re  Falabella's  Will  (Sur.)  139  N.  Y.  Supp. 
page  1011;  In  re  Benjamin's  Will  (Sur.)  136  N.  Y.  Supp.  page  1085; 
In  re  Campbell's  Will  (Sur.)  136  N.  Y.  Supp.' page  1102.  And  see 
Anson  on  Contracts  (Ed.  of  1895)  page  222;  Matter  of  Mondorf,  'llO 
N.  Y.  456,  18  N.  E.  256;  Coffin  v.  Coffin,  23  N.  Y.  9,  80  Am.  Dec. 
235 ;  Post  V.  Mason,  91  N.  Y.  539,  545,  43  Am.  Rep.  689. 

It  happens  in  this  case  that  the  beneficiary  in  whose  office  the  will 
was  executed  had  long  been  the  friend  and  man  of  business  of  testa- 
trix, managing  her  estate  and  paying  over  her  income  to  her  on  her 
own  receipt.  She  naturally  turned  to  him  when  she  made  her  will. 
The  legacy  to  him  was  not  large,  under  the  circumsttoces  disclosed 
in  the  case.  In  any  event,  the  additional  burden  cast  on  proponent 
by  reason  thereof  has  been  sufficiently  discharged  in  the  cause,  and  E 
have  no  hesitation  in  pronouncing  for  the  will. 

The  probate  sought  must  be  granted.    Settle  decree  accordingly. 
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(81  Mhc.  Rep.  127.) 

SPINAPONT  V.  H.  a.  VOGEL  CO. 

(Snpreine  Court,  Appellate  Term,  First  Department    Jane  17,  1913.) 

"■JUL  (f  329») — General  Vebdict — Confoemity  to  Issue. 

Where,  If  plaintiff's  evidence  was  true,  the  verdict  should  have  been 
In  Ms  favor  for  at  least  $350,  and,  If  defendant's  evidence  was  true,  tbe 
verdict  should  have  been  in  his  favor,  a  verdict  for  |125  is  not  sustained 
by  the  evidence.  > 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  S§  774-776,  782;  Dec. 
Dig.  I  32».*J 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Louis  V.  Spinapont  against  the  H.  G.  Vogel  Company. 

■From  a  judgment  in  his  favor  for  $125  upon  the  verdict  of  the  jury, 

and  also  from  an  order  denying  his  motion  to  set  the  verdict  aside  on 

the  ground  of  inadequacy,  plaintiff  appeals.    Reversed,  and  new  trial 

ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Abraham  S.  Weltfiisch,  of  New  York  City,  for  appellant 
David  Bernstein,  of  New  York  City,  for  respondent. 

WHITAKER,  J.  Plaintiff,  a  contractor,  entered  into  an  agreement 
in  May,  1912,  to  erect  a  pent  house  upon  certain  preinises  in  Long 
Island  City.  The  defendant  was  the  principal  contractor.  The  agreed 
price  for  the  completion  of  the  pent  house  by  plaintiff  was  $550.  The 
plaintiflf  completed  the  work  in  accordance  with  the  plans  and  specifica- 
tions and  to  the  satisfaction  of  defendant.  Plaintiff  was  paid  $200 
on  account.    These  facts  are  conceded. 

The  defendant  sets  up  a  defense  and  counterclaim  which  its  evi- 
dence tends  to  prove,  viz.,  that  the  plaintiff  agreed  to  push  the  work, 
completing  it  within  ten  days  from  the  time  the  pressure  tanks  were 
set,  and  that  time  was  the  essence  of  the  contract,  inasmuch  as  defend- 
ant Was  under  contract  to  finish  the  entire  work  for  the  owner  within 
a  fixed  period,  and  was  liable  to  the  owner  for  $50  a  day  for  every 
day  that  the  work  was  unfinished  from  that  time,  that  the"  plaintiff 
failed  to  finish  the  work  on  time,  and  that  by  reason  of  his  delay  de- 
^^^pt  was  liable  to  the  owner  for  $50  a  day  for  ten  days. 

^his  defense  is  testified  to  by  defendant's  witnesses;  and  defend- 
h"**  ^tness  also  testifies  that  uie  plaintiff  was  informed  that,  unless 
he  finished  the  work  within  his  ten-day  limit,  he  would  be  held  liable 
^  P*y  the  penalty  that  the  defendant  was  required  to  pay  to  the  owner. 
.  *  delay  of  plaintiff  was  testified  to  by  defendant's  witnesses  as  be- 
•"?  10  days,  and  amounting  to  $500,  The  plaintiff  also  claimed  $75 
tor  extra  work.  Plaintiff's  claim  and  evidence  is  that  he  was  delayed 
m  Uie  ^ork  by  defendant 
^"c  judge  diarged  the  jury  in  part  as  follows : 

^OQ  have  listened  very  patiently  to  this  case,  and  It  will  not  be  neces- 
■"*  tor  me  to  say  but  a  very  few  words  to  yon.    The  contract  in  this  case 
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calls  for  the  payment  of  |550  by  the  defendant  to  the  plaintiff  upon  the  com- 
pletion of  the  work  that  you  heard  testified  to  here.  The  plaintiff  testified 
that  he  knew  nothing  at  all  about  the  time  agreement  between  the  defend- 
ant and  any  other  concern,  and  that  on  several  occasions,  at  least  three 
occasions,  he  went  with  his  five  men  over  to  where  this  work  was  to  be 
done,  and  he  was  compelled  to  pay  those  five  men  the  wages  which  they 
claimed  for  losing  half  a  day  each  time,  amounting  to  $35.63.  The  plain- 
tiff testified  that  the  time  consumed  by  him  in  going  to  the  building  depart- 
ment and  for  preparing  the  plan  which  you  see  here  in  evidence  was  of  a 
reasonable  value  of  $40.  That  would  make  $75.63,  outside  of  the  contract, 
on  which  he  received  $200.  That  would  leave  due  him  on  the  contract,  if 
there  were  no  dispute,  $350;  and  if  he  would  be  entitled  to  the  additional 
sum  of  $75.63,  that,  of  course,  would  be  added  to  the  $350. 

"The  defendant  claims  that,  by  reason  of  the  time  limit  in  wliich  it  was 
to  perform  the  contract,  it  was  subject  to  a  penalty  of  $50  a  day,  and  that 
the  counterclaim  is  for  $500,  10  days  at  $60  a  day.  This  is  a  question  of 
fact  for  you  to  determine. 

"You  heard  the  plaintiff  testify  about  calling  over  to  the  place  where  the 
work  was  going  on,  on  different  dates,  and  that  he  knew  nothing  at  all  about 
this  time  limit  until  afterwards ;  while  the  testimony  of  the  defendant's  wit- 
nesses is  to  the  effect  that  he  knew  all  about  it,  that  they  went  over  the 
contract  between  themselves  and  the  American  Drug  Syndicate,  and  that 
the  plaintiff  was  aware  of  the  time  limit,  and  that  he  himself  caused  the 
delay  which  necessitated  the  American  Drug  Syndicate  Instituting  a  claim 
against  the  defendant  of  $400.  If  you  believe  from  the  testimony  in  the  case 
that  the  plaintiff  did  know  of  this  time  limit,  and  he  was  the  person  who 
caused  this  delay  which  compelled  the  defendant  to  pay  this  other  company 
$400  by  reason  of  this  time  limit,  then,  of  course,  the  claim  of  $400  should 
be  allowed. 

"Now,  as  to  the  plaintiff's  claim  of  $3S0,  as  I  understand  from  defendant's 
attorney,  that  is  not  disputed.  They  say  that  the  work  was  completed  and 
he  was  entitled  to  the  $350,  so  that,  if  you  allow  them  the  $400  on  their 
counterclaim,  then  that  would  be  a  judgment  in  favor  of  the  defendant  for 
$50.  Tou  will  also  consider  plaintiff's  testimony  as  to  the  $35.63,  which  he 
testified  he  expended,  and  the  $40,  which  he  claims  is  the  reasonable  value 
for  his  services  in  drawing  and  filing  plan;  the  total  of  said  two  items  be- 
ing $75.63.  Xou  are  not  to  be  governed  just  by  the  exact  figures  in  this 
case.  You  can  find  $40,  or  less,  so  far  as  the  latter  item  is  concerned;  and 
if  you  find  that  his  claim  is  true,  and  uncontradicted  by  the  defendant,  that 
he  did  take  his  men  over  there  on  three  different  occasions,  losing  half  a 
day  each  time,  then  you  may,  or  may  not,  allow  him  that  item  $35.63;  that 
is,  according  to  which  side  of  the  testimony  you  give  credence  to.  It  is  for 
you  to  pass  upon  which  side  is  entitled  to  your  verdict." 

Under  the  facts  disclosed  by  the  pleaditigs  and.  record  of  this  case, 
it  is  impossible  to  reconcile  the  verdict  with  the  claim  of  either  the 
plaintiff  or  defendant.  Finding  a  verdict  for  the  plaintiff  necessarily 
establishfes  that  the  facts  testified  to  by  him,  at  least  in  reference  to  the 
contract  price  for  the  work  he  agreed  to  do  for  defendant,  are  true; 
and,  if  so,  the  verdict  should  have  been  at  least  $350.  If  the  facts 
alleged  in  the  answer,  and  testified  to  by  defendant's  witnesses,  were 
true,  the  verdict  should  have  been  for  defendant. 

The  judgment  and  order  should  be  reversed,  and  a  new  triil  ordered, 
with  costs  to  appellant  to  abide  the  event. 

LEHMAN,  J.,  concurs.    BIJUR,  ]l,  concurs  in  result 
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(157  App.  DlT.  340.)  ^,^„^,         „^»™. 

O'DEIili  T.  BONTA. 

(Supreme  Cioart,  Appellate  Dtvlsion,  First  Department    Time  6,  1913.) 

1.  AasAnLT  AND  Battebt  (i  27*) — CUtu.  Liabiutt — ^Admxbsibujtt  or  Eri- 

DEIfCC. 

In  an  action  to  recover  damages  for  an  assault  alleged  to  hare  been 
committed  by  defendant  on  plalntlfF  at  defendant's  hotel,  where  plain- 
tiff was  employed  as  a  telephone  operator,  the  admission  of  evidence  that 
defendant  had  asked  plaintiff  to  meet  him  earlier  in  the  day,  and  that 
when  she  met  Iiim  pursuant  to  the  appointment  he  endeavored  to  have 
her  enter  a  bonse  with  him  for  improper  purposes,  was  error,  since  it 
was^not  relevant  to  any  of  the  issues  in  the  case. 

[Bd.   Note.— For  other   cases,  see   Assault  and   Battery,   Cent   Die. 
H  37-88;  Dec.  Dig.  |  27.*] 
SL  TaiAi,  (I  206*)— Instructions— LiKrriNa  Emor  or  Btidkhox. 

In  an  action  to  recover  damages  for  an  assault  where  the  court  im- 
properly received  evidence  as  to  the  conduct  of  defendant  toward  plain- 
tlfl  earlier  in  the  same  day,  his  refusal  to  charge  that  the  jury  could 
in  no  event  award  plaintiff  damages,  punitive  or  otherwise,  for  the  ear- 
lier occurrence,  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {  604;  De&  Dig.  I 
208.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Ethel  O'Dell,  an  infant,  by  Mamie  CVDell,  her  guardian 
ad  litem,  against  Arthur  K.  Bonta.  From  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff  in  the  sum  of  $1,000,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Louis  Lowenstein,  of  New  York  City,  for  appellant. 

Charles  Goldzier,  of  New  York  City,  for  respondent 

DOWLING,  J.  The  action  is  brought  to  recover  for  an  assault 
allied  to  have  been  committed  by  defendant  on  plaintiff  on  or  about 
July  14,  1911,  at  a  certain  hotel  in  the  city  of  New  York.  Up- 
on the  trial  it  appeared  that  plaintiff  had  been  employed  by  defendant 
at  the  hotel  in  question  as  a  telephone  operator. 

[1]  Before  testif)ring  to  the  facts  of  the  alleged  assault,  plaintiff 
was  permitted,  over  the  objection  and  exception  of  the  defendant's 
counsel,  to  testify  to  certain  happenings  between  the  plaintiff  and  de- 
fendant on  the  day  preceding  the  alleged  assault,  namely,  July  13th, 
as  well  as  on  the  morning  of  July  14th.  The  purpose  of  this  proof 
was  to  show  that  the  defendant  had  asked  the  plaintiff  to  meet  him  on 
the  morning  of  July  14th,  at  which  time,  when  she  met  him  pur- 
suant to  the  appointment  he  endeavored  to  have  her  enter  a  house 
with  him  for  improper  purposes.  The  assault  is  claimed  to  have  tak- 
en place  at  the  defendant's  hotel  at  2  o'clock  on  the  afternoon  of  the 
day  in  question,  and  the  episodes  referred  to  had  no  connection  what- 
ever with  the  assault,  were  not  relevant  to  any  of  the  issues  in  the 
case,  and  the  plaintid  should  not  have  been  allowed  to  testify  thereto 
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upon  her  direct  examination.  The  sole  effect  of  this  testimony  was 
to  inflame  the  jury  against  the  defendant,  and  to  cause  them  to  view 
with  suspicion  the  defense  which  he  sought  to  establish  of  a  discharge 
of  the  plaintiff  for  cause,  unaccompanied  by  any  assault  whatever  by 
him  upon  her,  in  which  he  was  corroborated  by  the  testimony  of  his 
wife  that  she  had  been  the  one  who  had  pushed  plaintiff  out  of  the 
hotel  office  when  she  made  a  scene  after  her  discharge,  and  that  the 
defendant  had  no  part  whatever  therein. 

[2]  The  learned  court  refused  to  charge  that  the  jury  could,  in  no 
event,  award  plaintiff  damages,  punitive  or  otherwise,  for  the  alleged 
occurrences  on  the  morning  of  July  14th,  and  his  refusal  so  to  charge 
in  the  face  of  the  acceptance  of  the  testimony  constituted  reversible 
error,  entitling  the  defendant  to  a  new  trial. 

For  that  reason,  as  well  as  for  the  receipt  of  the  improper  evidence 
referred  to,  the  judgment  and  order  appealed  from  will  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 
All  concur. 


(157  App.  Dlr,  166.) 

PEOPLE  ex  rel.  QUEENS  COUNTY  WATER  CO.  v.  STATE  BOARD  OF 
TAX  COM'RS  (CITY  OF  NEW  YORK,  Interrener). 

(Snpreme  Court,  Appellate  DlTlsion,  Third  Department .  May  22,  1913.) 

•1.  Taxation  (§  376*) — AssERs^rEJJT  of  Special  Fbanchise — Methods. 

In  the  assessment  of  a  special  franchise  there  Is  no  hard  and  fast  mie 
by  which  assessors  are  bound  in  fixing  the  value,  and,  while  in  some  cases 
the  net-earnings  rule  is  a  convenient  and  fair  way  of  determining  value^ 
in  other  cases  it  would  not  be. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §§  625,  629-631; 
Dec.  Dig.  §  376.*] 

2.  Taxation  (J  493*) — Review  or  Assessments— Pbesxtmption  and  Bubdkn  of 

Peoof. 

In  reviewing  the  action  of  the  tax  board  In  making  an  assessment,  the 
presumption  Is  that  in  some  way  the  board  has  arrived  at  a  fair  result 
and  the  burden  is  on  the  party  claiming  to  be  aggrieved  to  satisfy  the 
court  that  the  assessment  is  unjust;  and  whether  the  board  acted  upon 
sufficient  data  or  not  Is  immaterial  if  the  result  Is  Just. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  |§  876-883 ;  Dec. 
Dig.  §  493.»J 

3.  Taxation  (|  376')— Assessment— Net-Eabnings  Rule— Faib  Retubn  on 

Value. 

In  valuing  the  property  of  a  water  company  by  the  net-earnings  mle, 
the  physical  property  both  In  and  out  of  the  street,  including  pumps,  en- 
gines, and  pipes  employed  in  performing  a  contract  with  the  city,  is  to 
be  accorded  a  fair  return  upon  its  value  before  any  value  is  attributed 
to  the  intangible  part  of  the  special  franchise. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  |g  625,  629-631; 
Dec.  Dig.  i  376.*] 

4.  Taxation  (|  376*) — Assessment  of  Franchise— Eabningb  Afteb  Asbkss- 

MSNT. 

In  fixing  the  value  of  the  franchise  of  a  water  company,  the  Board  of 
Tax  Commissioners  was  not  confined  to  its  earnings  prior  to  the  assess- 
ment bnt  might  consider  Its  receipts  under  a  contract,  by  which,  prior  to 
the  date  of  assessment  the  company  began  to  furnish  water  to  a  city, 
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althongh  compensation  therefor  was  not  then  due,  bnt  was  deceived  dnrln|; 
tbe  year,  and  to  determine  how  much  of  the  amount  received  was  actual 

proflts. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  18  626,  629-6314 
Dec.  Dig.  I  876.*] 

&  Tautioh  d  376*) — BoABD  OF  Tax  Couuissionkbs— Powkb. 

Under  the'  law  creating  the  Board  of  Tax  Commissioners,  the  duty  of 
the  board  as  to  the  business  of  a  water  company  is  solely  to  determine 
the  value  of  its  property  as  a  going  concern. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  §§  625,  629-631; 
Dec.  Dig.  i  S76.«] 

•^  "Saxatioh  (J  376*) — Assessmknt— Vai,tj»  oi  Phtbicai  PBOPiaenr— Land  Ptjb- 
CHASED  BT  Water  Company. 

Lands  purchased  by  a  water  company  from  time  to  time,  aggregating 
435  acres  valued  at  |347,000,  acquired  in  good  faith  under  the  advice  of 
its  engineers  and  to  secure  a  proper  drainage  area  which  would  place 
Its  supply  beyond  liability  of  failure,  prevent  others  from  interfering  with 
It  and  provide  for  the  probable  future  needs  of  the  company,  should  be 
allowed  as  a  part  of  the  value  of  its  physical  property  in  determining 
the  return  to  be  received  therefrom. 

[Ed.  I^ote.— For  other  cases,  see  Taxation,  Cent  Dig.  |i  62S,  629-631; 
Dec.  Dig.  I  876.*] 

7.  TAXAnoiv    (§  376*) — ^Asbbsshbitt— VaIiTTB  of  Phtsioai.  Pbofkbtt— Bxpbnbb 

w  PBOTKonoir. 

Expenses  of  a  water  company  for  the  protection  of  its  water  supply 
And  to  keep  Its  land  from  becoming  unsightly  and  detrimental  to  its  in- 
terest sbould  be  allowed  In  assessment  as  an  expense  of  its  business. 

[Ed.  X^ote. — For  other  cases,  see  Taxation,  Cent  Dig.  8S  625,  629-631; 
"^  I>1«.  t  876.»] 

8.  Taxatioiv   (J  376*) — Dbtbbmination  or  Net  PBOCEBDeH- Unfaid  Taxes. 

In  determining  the  net  proflts  of  a  water  company  for  the  year  1904 
as  a  ba.si8  of  assessment  for  the  succeeding  year,  taxes  levied  for  that 
year  \r^x-e  not  to  be  disallowed  because  not  then  paid. 

[Ed.  l>5ote.— For  other  cases,  see  Taxation,  Cent  Dig.  ||  625,  629-631; 
Dec.  I>J.^  j  376..] 

9.  Taxatioit  d  376*) — ^Assesshknt  of  Watbb  CoupAirr— Bepbodttoiitx  Cobt 

In  determining  the  reproduction  cost  of  laying  the  pipes  of  a  water 
compaxij  In  etreets  paved  after  the  pipes  were  laid,  the  cost  of  relaying 
™*  ^"Vement  was  allowable  as  a  part  of  the  reproduction  value,  the  fact 
ttat  It    cost  the  company  nothing  being  immaterial;    and  the  cost  of  en- 

guieerixig  and  supervision  was  also  an  item  necessary  for  consideration. 
[Ed    :Note. — For  other  cases,  see  Taxation,  Cent  Dig.  SS  625.  629-631: 

I^-  iMg.  I  876.*] 

Appeal  from  Special  Term,  Albany  County. 
Action  by  the  People,  on  the  relation  of  Queens  County  Water  Com- 
pany, against  the  State  Board  of  Tax  Commissioners;   City  of  New 
■York,  intervener.    From  an  order  at  Special  Term  reviewing  the  spe- 

A  p^^chise  tax  assessed  against  the  relator  for  the  year  1905,  relator 
and  City  of  New  York,  intervener,  appeal.  Reversed,  and  the  deter- 
iBJnation  of  Tax  Commissioners  annulled  and  the  matter  remitted  to 
than  for  further  consideration. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
^D^and  WOODWARD,  JJ. 

•"f  Mlwr  easM  na  nuna  topic  A  (  mrMBBB  In  Dec.  A  Am.  Digs.  1907  to  data^  *  KcpT  Indezu 
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Thomas  Carmody,  Atty.  Gen.,  for  appellant  State  Board  of  Tax 
G>m'rs. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  Citjr  (Addison 
B.  Scoville,  of  New  Yoric  City,  of  counsel),  for  appellant  City  of  New 
York. 

Lord,  Day  &  Lord,  of  New  York  City  (Henry  De  Forest  Baldwin, 
of  New  York  City,  of  counsel),  for  respondent.  / 

JOHN  M.  KELLOGG,  J.  The  State  Board  of  Tax  Commissico- 
ers  assessed  the  relator's  special  franchise  at  $190,000.  The  Special 
Term  found  the  tangible  property  in  the  street  was  worth  $129,190.67 
and  that  the  intangible  part  of  the  franchise  was  without  value. 
Equalizing  the  assessment  with  that  of  other  property  in  the  tax  dis- 
trict, which  is  assessed  at  only  about  60  per  cent,  of  its  value,  made 
it  $75,114.90.  The  court  finds  the  reproductive  cost  of  the  tangible 
property  $711,422.75,  and  that  the  actual  net  earnings  of  the  previous 
year  were  $31,732.98,  which  did  not  give  a  fair  return  upon  such 
cost. 

[1]  The  assessment  of  a  special  franchise  is  an  effort  by  fair-minded 
men  to  arrive  at  the  value  of  the  property  so  that  it  may  bear  its  just 
proportion  of  taxation.  There  is  no  hard  and  fast  rule  by  which 
assessors  are  bound  in  fixing  the  value  of  property.  In  many  cases 
the  net-earnings  rule  is  a  convenient  and  fair  way  of  determining 
value ;  in  other  cases  it  would  not  bring  about  a  fair  result.  We  do 
not  know  what  rule  the  board  followed.  It  may  have  considered  vari- 
ous rules  and  methods ;  we  have  only  the  result.  From  the  value  of 
the  tangible  part  of  the  franchise,  as  the  court  finds  it,  we  infer,  as 
the  referee  did,  that  the  board  valued  the  intangible  part  of  such  fran- 
chise at  $64,809.33. 

,It  must  be  conceded  that  for  the  year  1904,  and  prior  years,  the 
business  had  not  been  profitable,  and  had  not  earned  a  fair  return  upon 
the  value  found,  and  any  assessment  against  the  relator  on  account 
of  the  value  of  the  intangibly  part  of  the  special  franchise  would  hav« 
been  unjust.  In  August,  1904,  the  relator  made  a  contract  with  the 
city  of  New  York  by  which  it  was  to  lay  a  new  conduit  to  connect  its 
water  ^stem  with  the  pipes  of  the  city,  and  was  to  furnish  the  city 
3,000,000  gallons  of  water  per  day  at  $30  per  million  gallons,  subject 
to  certain  reductions  and  upon  certain  conditions.  Prior  to  the  second 
Monday  of  January,  1905,  the  relator  began  to  furnish  water  under 
this  contract,  but  no  compensation  had  become  due  thereon;  during 
1905  it  received  under  it  $32,082. 

[2-4J  The  real  contention  in  this  case  is  whether  the  Board  of  Tax 
Ccxnmissioners,  in  fixing  the  value  of  the  franchise,  was  confined  to 
the  earnings  prior  to  the  assessment  or  might  take  into  consideration 
this  contract.  It  is  urged  that  the  contract  was  somewhat  of  an  ex- 
periment, and  it  was  not  known  whether  the  water  would  be  furnished 
for  the  whole  year  or  what  the  result  of  the  venture  would  be.  And 
we  may  assume  that  is  true.  In  reviewing  the  action  of  the  Tax  Board 
in  making  the  assessment,  the  presumption  is  that  in  some  way  the 
board  has  arrived  at  a  fair  result,  and  the  party  claiming  to  be  ag- 
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grieved,  in  order  to  have  relief,  must  satisfy  the  court  that  the  assess- 
ment is  unjust.  As  a  matt^tof  fact,  the  board  committed  no  error  in 
determining  that  the  business  of  the  company  for  1905  was  to  be 
more  profitable  than  it  had  been  theretofore.  Whether  the  board 
acted  upon  sufficient  data  or  not  is  not  material  so  long  as  the  result 
arrived  at  is  just.  It  is  true  that  the  pipes  in  the  street  did  not  con- 
tribute toward  earning  the  money  paid  by  the  city,  and  perhaps  the 
money  would  have  been  earned  if  there  had  been  no  special  franchise. 
But  if  we  are  to  value  the  relator's  property  by  the  net-earnings  rule, 
the  physical  property  both  in  and  out  of  the  street  is  to  be  assessed 
and  accorded  a  fair  return  upon  its  value  before  any  value  is  attrib- 
uted to  the  intangible  part  of  the  special  franchise.  The  pumps,  en- 
gines, and  certain  pipes  were  employed  in  earning  this  money,  and 
therefore  such  money  should  properly  be  considered  in  according  to 
the  physical  property  a  fair  return  on  the  investment.  We  are  not 
at  the  beginning  of  the  year  trying  to  determine  whether  it  would  be 
just  to  allow  this  item  as  a  part  of  the  earnings,  and  fearing  that  the 
action  may  be  wrong  because  the  money  may  not  be  received.  At  the 
time  of  the  hearing  the  money  had  been  received,  and  it  was  clearly 
apparent  that  the  Tax  Commissioners  had  not  misjudged  the  earn- 
ing capacity  of  the  system.  The  receipts  from  this  contract  should 
therefore  be  considered  as  a  part  of  the  earnings  of  the  company.  It 
is  quite  probable  that  the  company  was  put  to  some  additional  ex- 
pense in  supplying  this  water  to  the  city.  The  amount  received  evi- 
dently was  not  all  profits,  and  it  will  be  a  proper  subject  of  inquiry 
how  much  of  it  was  actual  profits. 

These  conclusions  lead  to  a  reversal  or  modification  of  the  order. 
If  in  fairness  to  the  parties  the  order  could  be  modified,  that  would 
be  the  better  way ;  but  its  modification  in  the  respect  indicated  would 
not  do  justice  between  the  parties.  The  referee  made  certain  specific 
findings  of  fact  which  were  approved  by  the  Special  Term ;  the  relator 
has  not  appealed  and,  so  far  as  those  findings  are  erroneous,  a  mod- 
ification of  the  judgment  would  be  an  injustice  to  it. 

[6,  B]  The  relator  purchased  from  time  to  time  435.533  acres  of 
land  of  the  value  of  $347,707,  as  the  referee  properly  finds,  "for  the 
purpose  of  its  water  business  and  the  operations  of  its  franchise,  and 
all  its  land  was  purchased,  and  all  of  its  improvements  were  con- 
structed for  such  purposes,  pursuant  to  the  advice  of  engineers." 
The  referee  felt  constrained  by  a  former  decision,  as  he  understood 
it,  to  disallow  this  jtem  as  a  part  of  the  value  of  the  physical  property. 
The  officers  charged  with  the  management  of  the  company  deemed 
it  necessary  to  make  these  purchases  in  order  to  properly  conduct  its 
business  and  to  protect  its  property.  The  water  distributed  by  the 
company  is  pumped  from  the  earth,  and  it  was  necessary  to  secure  a 
proper  drainage  area  which  would  place  its  supply  beyond  any  lia- 
bility of  failure  or  contamination  and  to  prevent  others  from  inter- 
fering with  it,  and  to  provide  for  the  present  and  probable  future 
needs  of  the  company.  *  Landowners  were  claiming  that  drawing  the 
water  from  the  earth  injured  the  farming  value  of  their  land,  and  suits 
were  pressing  ior  damages  and  injunctions.    The  city  of  New  York 
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was  adopting  plans  which,  if  carried  out,  would  have  encroached  upon 
the  conjpany's  drainage  area,  and,  as  its  engineers  and  officers  felt, 
would  have  been  destructive  to  its  interests.  The  relator  produced 
expert  witnesses  upon  the  trial  who  swore  that  all  this  land  was  nec- 
essary properly  to  protect  the  drainage  area  of  the  company.  The 
referee  found  that  it  was  wise  and  prudent  for  the  relator  to  own 
these  lands.  Its  motive  in  making  the  purchase  is  not  questioned. 
The  facts  which  led  up  to  these  purchases  appear  more  fully  now, 
and  render  the  former  decision  not  controlling  upon  the  present  rec- 
ord. A  water  company  can  only  act  through  its  officers.  Whether 
the  business  is  profitable  or  unprofitable  depends  in  part  upon  the  plant 
and  its  location,  but  to  a  great  extent  upon  the  wisdom  and  business 
capacity  of  the  officers  managing  it.  I  think  it  is  generally  acknowl- 
edged that  the  personal  equation  has  much  to  do  with  the  success  of 
any  business,  and  that  a  mere  plant  alone  will  not  bring  success,  but 
the  requirement  of  success  is  a  proper  plant,  properly  managed. 

The  law  creating  the  Board  of  Tax  Commissioners  does  not  make  it 
the  manager  of  the  relator's  business,  nor  require  that  its  business 
should  be  run  according  to  the  judgment  of  the  board ;  the  manage- 
ment of  the  business  is  left  entirely  with  the  officers  of  the  company. 
The  duty  of  the  board  is  §olely  to  determine  the  value  of  the  property 
as  a  going  concern. 

If,  in  assessing  the  value,  the  net-earnings  rule  is  applied,  the  busi- 
ness of  the  company  as  conducted  must  be  considered,  in  so  far  at 
least  as  it  is  conducted  in  good  faith,  with  fair  intelligence  and  rea- 
sonably within  bounds.  Clearly  the  company  cannot  load  itself  up 
with  useless  property  for  the  purpose  of  avoiding  pa)rment  of  its  just 
taxes.  It  is  also  equally  clear  that  for  the  purpose  of  increasing  the 
tax  the  board  cannot  refuse  to  consider  property  as  a  part  of  the  plant 
which  the  company,  in  its  judgment,  purchased  in  good  faith  for  the 
use  of  and  is  using  in  the  company's  business.  The  managers  of  this 
business  deemed  it  necessary  for  the  business  to  own  this  land ;  there 
is  at  least  a  reasonable  question  if  its  ownership  was  not.  proper  and 
necessary  for  the  company ;  the  finding  is  that  the  business  was  well 
managed..  Perhaps  it  might  have  been  managed  by  some  other  people 
in  a  better  way ;  but  in  determining  whether  the  business  is  or  is  not 
profitable  the  results  flow  from  the  plant  and  the  business  manage- 
ment. I  am  satisfied  that  this  land  having  been  bought  and  used  solely 
for  the  business  of  the  company,  and  without  any  other  purpose,  should 
be  treated  as  a  part  of  the  plant,  and  its  value  considered  in  determin- 
ing the  return  to  be  received  from  the  property. 

This  is  not  a  case  of  abandoned  property,  or  property  which  had 
outlived  its  usefulness  to  the  company.  It  was  bought  because  the 
company  believed  it  necessary  for  its  use,  and  it  was  in  fact  being  used 
for  the  very  purpose  for  which  it  was  bought.  Opinion,  perhaps, 
might  vary  with  reasonable  men  as  to  whether  tlie  company-  did  not 
have  too  large  an  engine  or  too  many  engines;  too  large  a  pump  or 
too  many  pumps ;  too  expensive  an  office  or  too  extensive  a  drainage 
area.  But  all  of  these  matters,  within  reasonable  bounds,  were  for 
the  company  to  decide,  and  have  in  good  faith  been  determined  by  it 


Digitized  by 


Google 


Sup.Ct.)  .m  BE  NEWEIX  IBS 

Its  managers  determined  a  matter  in  which  they  were  vitally  inter- 
ested, and  in  the  direct  line  of  its  business,  and  perhaps  their  judg- 
ment upon  such  a  question  is  better  than  that  of  the  Tax  Gjmmis- 
sioners  or  of  the  court.  They  determined  the  matter  according  to 
their  best  judgment  and  in  the  best  interest  of  the  company,  as  they 
understood  it.  They  paid  the  company's  money  for  the  property  in 
the  belief  that  it  was  a  necessary  part  of  the  plant.  That  judgment, 
so  arrived  at,  should  not  now  be  overruled  upon  technical  grounds 
for  the  sole  purpose  of  enhancing  the  taxation  of  the  company. 

[7]  In  owning  this  land  as  a  part  of  its  watershed  and  for  the  pro- 
tection of  its  water  supply  the  company  could  not  allow  it  to  grow  wild 
and  to  become  unsightly.    To  do  so  would  be  a  poor  advertisement 
for  a  water  company.    It  cannot  be  criticised  for  keeping  its  land  in 
proper  condition  and  properly  mowed.    There  was  no  experimental 
fanning  attempted,  but  the  company  owning  this  land  as  a  part  of  its 
plant  sought  to  keep  it  sightly,  and  it  used  the  hay  growing  upon  it 
for  the  use  of  its  horses.    It  cost  more  each  year  to  do  this  than  the 
^tual  earnings  from  the  land  itself  as  land.    There  is  no  suggestion 
"'at  the  expenses  were  made  for  any  other  purpose  than  for  the  rea- 
s^able  protection  of  the  property  of  the  company  and  to  keep  it  from 
jJ«:oniing  unsightly  and  detrimental  to  the  interests  of  the  company. 
This  expense  should  be  allowed  as  an  expense  of  the  business. 

[']  In  determining  the  net  profits  for  the  year  1904  the  taxes  which 
had  been  levied  for  that  year  were  disallowed  because  not  yet  paid. 
This  was  error. 

[']  "When  the  pipes  were  laid  in  certain  streets  they  were  unpaved, 
and  afterwards  the  city  paved  the  streets.  In  determining  the  repro- 
<hictive  cost  of  laying  the  pipes  in  those  streets  the  cost  of  relaying 
me  pavement  was  not  allowed  as  a  part  of  the  reproductive  value. 
We  think  it  should  have  been.  The  fact  that  the  paving  cost  the  com- 
P*°y  nothing  is  immaterial. 

W'e  are  satisfied  with  the  order  with  reference  to  the  other  matters 
presented  upon  this  appeal.  The  cost  of  engineering  and  of  necessary 
^"P^^ision  are  also  necessary  items  for  consideration. 

J}^  order  appealed  from  is  therefore  reversed,  the  determination  of 
w'^^a.x  Commissioners  aimulled,  and  the  matter  remitted  to  them  for 
fii™^er  consideration,  without  costs.    All  concur. 


In  re  NEWELL. 

(Sopreme  Conrt,  Appellate  Division,  First  Department.    June  6,  1913.) 

Arobnet  aitd  Cliknt  (f  53*) — Disbabmekt. 

Bespondent,  charged  with  having  been  Indicted  by  the  grand  jury  for 
willfully  dissuading  a  subpoenaed  witness  from  attending  before  a  magis- 
trate In  criminal  proceedings,  pleaded  gnllty  to  such  indictment,  as  shown 
by  the  copy  thereof  and  an  extract  from  the  minutes  of  the  Supreme 
Court,  but  in  bis  answer,  though  admitting  the  indictment  and  his  plea 
of  guilty,  denied  that  he  was  guilty  of  ue  crime  charged  against  blm. 
Beld,  that  his  plea  of  guilty  was  conclusive  evidence  of  his  guilt,  and  that 
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no  further  evidence  was  required  to  show  tbat  he  was  not  a  fit  person 
to  remain  a  member  of  the  bar. 

[Ed.  Note. — ^For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  i|  74, 
76;    Dec.  Dig.  I  53.*] 

In  the  matter  of  charges  of  professional  misconduct  by  the  Associa- 
tion of  the  Bar  of  the  City  of  New  York  against  Edward  J.  Newell, 
an  attorney.    Respondent  disbarred. 

Argued  before  INGRAHAM.  P.  T.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  Jj. 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 

Noble,  Estabrook  &  McHarg,  of  New  York  City,  for  respondent. 

INGRAHAM,  P.  J.  The  respondent  is  charged  by  the  Association 
of  the  Bar  of  the  City  of  New  York  with  having  been  indicted  by  the 
grand  jury  of  thfe  county  of  New  York  for  willfully  dissuading  one 
Sipp  from  attending  as  a  witness  before  a  magistrate  in  criminal  pro- 
ceedings, and  that  on  March  27,  1913,  the  respondent  pleaded  guilty 
to  that  indictinent.  Annexed  to  the  petition  is  a  copy  of  the  indict- 
ment and  an  extract  from  the  minutes  of  the  Supreme  Court,  in 
which  it  appears  that  the  respondent  was  arraigned  on  the  indictment 
and  that  he  pleaded  guilty  to  the  charge  of  willfully  dissuading  a  wit- 
ness from  attending  pursuant  to  a  subpoena.  In  his  answer  the  re- 
spondent admits  the  indictment  and  the  plea  of  guilty,  but  denies  that 
he  was  guilty  of  either  of  the  crimes  charged  against  him.  A  plea  of 
guilty  is  conclusive  evidence  of  the  respondent's  guilt,  and,  having 
pleaded  guilty  to  such  a  charge,  no  further  evidence  is  required  to 
show  that  he  is  not  a  fit  person  to  remain  a  member  of  the  profession. 

The  respondent  is  therefore  disbarred.    All  concur. 


In  re  WBAT. 

(Supreme  Court,  Appellate  Division,  First  Department    June  IS,  19180 

Attobnkt  ard  Clisnt  (|  10*) — Aduission  of  Attobnets — Attobitxtb  of 
Otheb  Jubisdictiors — "Memseb  of  Bab." 

Court  of  Appeals  rule  2  provides  that  any  person  admitted,  who  has 
practiced  for  fire  years  as  a  member  of  the  bar  In  another  country  whose 
jurisprudence  Is  based  on  the  principles  of  the  English  common  law,  may 
be  admitted  to  practice  In  New  York  without  examination.  Beld,  that 
membership  in  the  bar  has  a  well-defined  meaning,  not  satisfied  merely  by 
license  to  practice  as  an  attorney  or  solicitor,  so  that  to  entitle  a  person 
to  admission  on  his  being  a  member  of  the  bar  of  England,  Ireland,  and 
Scotland  he  must  have  been  admitted  to  practice  In  the  highest  court  of 
some  part  of  the  kingdom  of  Great  Britain  and  Ireland. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  i  14; 
Dea  Dig.  1 10.*] 

In  the  matter  of  the  application  of  Charles  P.  Wray  to  be  admitted 
to  practice  as  an  attorney  and  counselor  at  law.    Application  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 
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PER  CURIAM.  Rule  2  of  th«  rules  of  the  Court  of  Appeals  for 
the  admission  of  attorneys  and  counselors  at  law  provides  that  any 
person  admitted  to  practice,  who  has  practiced  for  five  years  as  a  mem- 
ber of  the  bar  in  another  country  whose  jurisprudence  is  based  on  the 
principles  of  the  English  common  law,  may  be  admitted  to  practice 
without  examination.  Membership  in  the  bar  has  a  well-defined  mean- 
ing, and  a  person  admitted  merely  to  practice  as  an  attorney  or  solic- 
itor is  not  within  this  definition.  To  entitle  a  person  to  admission  un- 
der this  rule,  based  upon  his  being  a  member  of  the  bar  of  England, 
Ireland,  or  Scotland,  he  must  have  been  Admitted  to  the  bar,  and  as 
such  entitled  to  practice  in  the  highest  court  of  some  part  of  the  king- 
dom of  Great  Britain  and  Ireland. 

The  application  is  therefore  denied. 


(157  App.  Dlv.  446.) 

THEOBALD  T.  UNITED  STATES  EUBBEB  CO.  et  aL 

(Snpreme  Court,  Appellate  Division,  First  Department    June  13,  1918.) 

PucADiNO  (i  367*) — Rbplt — Denials  or  Knowlkdob  os  Infobuation. 

Where,  in  a  stockholder's  action  against  a  director  to  recover  money 
alleged  to  have  been  unlawfully  paid  him  by  the  corporation,  plaintiff 
was  ordered  to  reply  to  the  new  matter  alleged  in  the  answer,  to  the 
effect  that  it  was  paid  pursuant  to  a  duly  authorized  contract  ratified  by 
the  stockholders,  and  setting  up  documents  and  resolutions  forming  part 
of  the  corporate  records,  the  order  proTidlng  that,  for  the  purpose  of  so 
replying,  plaintiff  should  be  permitted  to  examine  the  by-laws,  corporate 
records,  and  the  contracts,  reports,  and  other  writings  alleged  in  the 
answer,  she  would  be  requ^ed  to  make  more  definite  and  certain  her  re- 
ply, denying,  for  lack  of  knowledge  or  Information  sufOcient  to  form  a 
belief,  the  existence  of  such  contracts,  resolutions,  etc.,  since,  baring 
knowledge  or  the  ready  means  of  acquiring  knowledge,  she  could  not 
merely  deny  knowledge  or  information  Bu£Bcient  to  form  a  belief. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  |{  64,  1173-1103 ; 
Dec  Dig.  i  867.*] 

Appeal  from  Special  Term,  New  York  County. 

ActicHi  by  Caroline  De  Wolf  Theobald  against  the  United  States  Rub- 
ber Company  and  others.  From  an  order  denying  a  motion  that  the 
reply  be  made  more  definite  and  certain,  defendants  appeal.  Reversed, 
and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Francis  Lynde  Stetson,  of  New  York  City,  for  appellants. 
J.  E.  Salomon,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  plaintiff,  a  stockholder  of  the  United  States  Rub- 
ber Company,  sues  the  appellant  Samuel  P.  Colt  upon  a  complaint  al- 
leging in  substance  that  he,  being  a  director  of  the  said  United  States 
Rubber  Company,  unlawfully  took  and  retained  a  large  sum  of  money 
the  property  of  the  company,  and  that  other  defendants,  being  also 
directors  of  the  company,  willfully  and  knowingly  permitted  him  to 
do  so. 
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The  appellant,  by  his  answer,  admits  the  receipt  of  the  money,  but 
denies  that  it  was  received  unlawfully,  and  by  way  of  separate  de- 
fenses alleges  that  the  sum  received  by  him  was  paid  pursuant  to  a 
contract  duly  authorized  by  the  directors,  and  further  that  the  said 
contract  was  duly  ratified  by  the  stockholders  of  the  Rubber  Company, 
with  full  knowledge,  at  a  general  meeting.  Incorporated  in  the  an- 
swer, and  appended  thereto,  and  made  part  thereof  by  reference,  are 
copies  of  certain  documents  and  resolutions  forming  part  of  the  rec- 
ords of  the  Rubber  Company,  and  apparently  serving  to  support  the 
allegations  of  the  separate  defenses. 

Upon  appellant's  motion,  and  upon  the  consent  of  plaintiff,  an  order 
was  heretofore  made  requiring  the  plaintiff  to  reply  to  the  new  mat- 
ter incorporated  into  defendant's  answer,  and  consisting  of  separate 
defenses  alleged  therein.  Into  this  order  was  inserted  a  provision 
that,  for  the  purpose  of  enabling  the  plaintiff  to  make  definite  and 
certain  her  reply  to  said  new  matter,  she  should  have  an  examination 
of  the  by-laws  of  the  Rubber  Company,  the  records  of  the  corporate 
proceedings,  and  of  the  contracts,  reports,  and  other  writings  referred 
to  in  said  separate  defenses. 

It  is  not  diarged  that  any  obstacle  has  been  interposed  to  such  ex- 
amination by  plaintiff,  and  yet  she  has  seen  fit  to  reply  by  denying,  for 
lack  of  knowledge  or  information  sufficient  to  form  a  belief,  the  ex- 
istence of  the  contracts,  resolutions,  and  the  like  set  up  by  appellant 
in  his  separate  defenses,  and  forming  a  part  of  the  records  of  the 
Rubber  Company,  of  which  she  was  accorded  the  right  of  examina- 
tion for  the  very  purpose  of  avoiding  an  indefinite  and  uncertain  reply. 

This  manner  of  pleading  has  frequently  been  condemned.  Stein- 
way  v.  Steinway,  74  Hun,  423,  26  N.  Y.  Supp.  657;  Dahlstrom  v. 
Gemunder.  198  N.  Y.  449,  92  N.  E.  106,  19  Ann.  Cas.  771 ;  Kirsch- 
baum  V.  Eschmann,  205  N.  Y.  127,  98  N.  E.  328.  The  plaintiff  has 
knowledge,  or  the  ready  means  of  ascertaining,  whether  or  not  the 
contracts  and  resolutions  pleaded  by  appellant  were  actually  executed 
and  adopted,  and  may  not  put  their  existence  in  issue  by  a  denial  of 
knowledge  or  information  sufficient  to  form  a  belief.  Of  course,  if 
she  cannot  deny  their  execution  and  existence,  she  is  still  at  liberty 
to  attack  their  validity  or  force  in  any  way  she  sees  fit. 

The  order  appealed  from  must  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  granted  to  the  extent  indicated, 
with  $10  costs.    Settle  order  on  notice.    All  concur. 


GOLDWASSEK  v.  JEWISH  PRESS  PUB.  CO. 

(Supreme  Contt,  Appellate  Dlyision,  First  Department    June  13,  1913.) 

Libel  and  Slandkb  (f  6*) — PuBLicitTioNS  Libelous  Pub  Se. 

A  newspaper  article,  stating  that  plaintiff's  wife,  the  mother  of  seven 
children,  committed  suicide  by  Jumping  out  of  a  window,  owing  to  her 
weak  and  nervous  condition,  because  of  taking  care  alone  of  a  house  and 
seT«n  children,  and  that  for  the  past  three  years  she  had  been  weak  and 
nervous,   and  had  constantly  complained  that  she  could  not  alone  dla- 
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charge  her  domestic  duties,  Is  not  libelous  per  se,  In  charging  that  plain- 
tiff mistreated  bis  wife,  or  failed  to  do  bis  duty  as  a  kind  husband  In 
fuT&lsblng  ber  with  necessary  aid,  thus  Indirectly  causing  her  suicide, 
lor  there  la  no  statement  as  to  plaintiff's  means,  or  that  be  failed  in  any 
duty  within  bis  power  to  perform. 
[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §i  3-16; 
«     Dec.  Dig.  I  a*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Max  Goldwasser  against  the  Jewish  Press  Publishing 
Company.  From  an  order  denying  defendant's  motion  for  judgment 
on  the  pleadings,  it  appeals.    Order  reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Charles  Dushkind,  of  New  York  City,  for  appellant. 

Harold  M.  Phillips,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  plaintiff  sues  for  damages  for  libel,  based  upon 
an  article  printed  by  the  defendant  to  the  effect  that  Ester  Goldwasser, 
aged  39  years,  the  mother  of  seven  children,  had  committed  suicide  by 
jumping  out  of  a  window.  The  article  stated  that  the  woman  was 
nervous  and  weak,  because  of  taking  care  alone  of  a  house  and  seven 
children;  that  for  the  past  three  years  she  had  been  weak  and  fear- 
fully nervous ;  and  that  she  had  constantly  complained  that  she  could 
not  take  care  alone  of  the  house  and  her  children  and  an  old  mother 
and  her  husband. 

Plaintiff  was  the  husband  of  the  woman  referred  to,  and  he  claims 
that  the  article  is  libelous  per  se  as  to  him,  inasmuch  as  it  charges  by 
innuendo  that  he  mistreated  his  wife,  that  he  failed  to  furnish  her  with 
aid  in  the  maintenance  of  a  large  family,  that  he  had  failed  to  do  his 
duty  as  a  kind  and  loving  husband,  and  that  he  had  been  indirectly  tlie 
cause  of  the  suicide. 

The  article  is  not,  in  our  opinion,  capable  of  the  meaning  which 
plaintiff  seeks  to  attribute  to  it.  There  is  no  mention  of  or  reference 
to  the  plaintiff  in  the  article.  There  is  no  statement  as  to  his  means, 
or  charge  that  he  failed  in  any  duty  within  his  power  to  perform. 
There  are  probably  hundreds,  and  possibly  thousands,  of  women  in 
every  large  city  who  find  the  unavoidable  burdens  6f  life  almost  more 
than  they  can  bear,  although  their  husbands  do  all  things  possible, 
within  their  means,  to  lighten  these  burdens.  The  publication  com- 
plained of  does  not  charge  plaintiff,  or  any  one,  either  in  direct  terms 
or  by  fair  inference,  with  having  been  guilty  of  any  culpable  neglect, 
or  of  having  driven  the  woman  to  suicide  by  ill  treatment. 

Order  Appealed  from  reversed,  with  $10  costs  and  disbursements, 
and  motion  granted,  with  $10  costs.    All  concur. 
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(167  App.  Div.  412.) 

EICKS  T.  WITTEMANN  CO. 

(Supreme  Conrt,  Appellate  Dlyislon,  IBlrst  Departnwnt    June  18,  1913.) 

1.  COBFORATIONS  (|  308*) — OmOEBB — Saxabhs. 

Where  an  officer  of  a  corporation,  entitled  by  a  resolution  of  tbe  board 
Of  directors  to  a  specified  annual  salary,  payable  monthly,  is  re-elected, 
and  nothing  Is  said  about  salary,  he  is  entitled  to  a  salary  on  the  same 
basis  as  before. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Pig.  §{  1334-1B49; 
Dec.  Dig.  I  308.»] 

2.  COBPORATIONS   (|   308*) — Officebs — Salabiks. 

The  directors  of  a  corporation  fixed  the  salary  of  the  secretary  at  $600 
per  annum,  payable  monthly,  and  $125  semiannually  for  preparing  semi- 
annual statements  of  the  corporation,  and  such  additional  compensatioa, 
not  exceeding  $400,  as  the  president  might  determine.  He  was  re-elected, 
and  a  resolution  provided  that  he  should  receive  the  same  compensa- 
tion and  allowance  for  semiannual  reports  and  the  same  additiooal  com- 
pensation. He  was  again  re-elected,  but  nothing  was  said  about  com- 
pensation. The  secretary,  during  the  years  of  his  employment,  received 
$50  per  month,  and  the  additional  compensation  at  the  end  of  the  year. 
After  serving  a  little  over  three  months  under  his  last  election,  he  was 
lawfully  discharged.  Seld,  that  the  recovery  of  salary  must  be  limited 
to  $50  per  month  to  the  date  of  the  discharge. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  ||  1334-1849; 
Dec,  Dig.  i  308.*J 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Edward  Eicks  against  the  Wittemann  Company.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a,  new  trial,  de-i 
fendant  appeals.    Conditionally  reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McIJVUGHLIN,  LAUGH- 
LIN.  CLARKE,  and  SCOTT,  JJ. 

Charles  B.  Sears,  of  Buffalo  (Ansley  W.  Sawyer,  of  Buffalo,  on  the 
brief),  for  appellant. 
George  B.  Keeler,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  The  plaintiff  alleges  in  three  separate  counts  three 
causes  of  action.  A  verdict  was  directed  in  favor  of  the  defendant  on 
the  first  cause  of  action.  In  the  second  count  the  plaintiff  alleges  that 
the  defendant  employed  him  as  its  secretary  and  treasurer  for  the 
year  1911,  and  agreed  to  pay  for  his  services  the  sum  of  $1,000,  $600 
thereof  in  12  equal  monthly  payments  at  the  end  of  each  month,  and 
$400  thereof  in  two  equal  payments  on  the  30th  of  June  and  the  31st 
of  December,  and  that  he  entered  upon  the  performance  of  iiis  duties, 
and  continued  to  perform  them  until  the  3d  day  of  May,  when  he  was 
>vrongfully  discharged ;  and  he  claims  that  there  was  a  balance  of  $150 
owing  on  the  monthly  installments  at  the  time  he  was  discharged,  and 
that  he  was  damaged  in  the  sum  of  $800.  The  third  count  is  for  sal- 
ary at  the  rate  of  $1,000  per  annum,  for  the  period  from  January  1st 
to  May  3d,  less  $50  paid  to  apply  thereon  for  the  month  of  January, 
leaving  a  balance  of  $291.66. 
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On  the  15th  day  of  January,  1906,  the  plaintiflF  was  elected  secre- 
tary and  treasurer  of  the  defendant,  and  it  was  left  to  the  president  to 
adjust  the  salary  according  to  the  time  required.  In  January,  1907, 
he  was  re-elected,  and  his  salary  was  duly  fixed  by  resolution  of  the 
board  of  directors  at  $600  per  annum,  and  the  additional  sum  of  $125 
semiannually  for  preparing  semiannual  statements  of  the  affairs  of  the 
company.  He  was  re-elected  in  1908,  and  the  salary  and  compensa- 
tion for  the  semiannual  reports  were  fixed  the  same  as  before,  and  the 
resolution  further  provided  that  he  should  receive  "such  additional 
compensation,  not  exceeding  the  sum  of  $400,  as,  in  the  opinion  and 
at  the  discretion  of  the  president,  the  business  may  warrant."  In  1909 
he  was  reelected,  and  the.  resolution  provided  that  he  should  receive 
the  same  c(»npensation  and  allowance  for  semiannual  reports,  "and  the 
same  additional  compensation  at  the  end  of  the  year  as  last  year."  In 
1910  he  was  re-elected,  and  a  resolution  was  adopted  to  the  effect  that 
he  should  draw  the  same  salary  and  receive  the  same  additional  com- 
pensation as  the  year  before.  On  the  17th  of  January,  1911,  all  the 
officers  were  re-elected  by  one  general  resolution  "for  the  ensuing 
year."  No  resolution  was  adopted  at  that  meeting  with  respect  to  the 
plaintiflf's  salary;  and,  if  he  was  not  present  at  the  meeting,  he  was 
infonned  after  it  that  he  had  been  again  elected  secretary  and  treas- 
urer, and  nothing  was  said  about  salary.  The  plaintiff  had  regularly 
received  $50  on  the  last  day  of  each  month,  and  the  additional  com- 
pensation for  the  semiannual  statements  semiannually  at  the  expiration 
of  each  six  months,  and  the  allowance  which  the  president  was  author-  . 
ized  to  make  at  the  end  of  each  year.  At  the  end  of  the  month  of 
January,  1911,  he  received  $50  for  his  salary  for  that  month,  and  there- 
upon and  on  the  1st  or  2d  of  February,  the  offices  of  the  company  were 
moved  from  New  York  to  Buffalo,  and  he  neither  rendered  nor  ten- 
dered any  further  services  for  the  company. 

Prior  to  this  time  the  plaintiff  had  been  in  the  employ  of  Witte- 
niann  Bros.,  another  corporation,  which  apparently  was  intimately 
connected  with  the  defendant,  and  with  its  consent  accepted  this  posi- 
tion of  secretary  and  treasurer  of  the  defendant,  and  performed  serv- 
ices for  both  corporations  during  the  same  period.  After  the  defend- 
ant removed  to  Buffalo,  the  plaintiff  devoted  all  of  his  time  to  the  busi- 
ness of  Wittemann  Bros.,  but  received  no  increased  compensation 
therefor.  He  made  no  further  demand  on  the  defendant  for  salary 
unfil  the  29th  of  April.  On  May  3d  thereafter  the  board  of  directors 
of  defendant  adopted  a  resolution  removing  him  from  the  offices  of 
secretary  and  treasurer  and  declaring  the  offices  vacant.  Evidence 
^s  adduced  in  behalf  of  the  defendant  tending  to  show  that  the  plain- 
tiff was  advised  in  advance  of  the  meeting  of  the  board  of  directors 
"1  January,  1911,  and  at  that  meeting,  of  the  intended  removal  of  the 
company's  offices  to  Buffalo,  and  that  his  services  would  only  be  re- 
quired until  that  time,  and  that  he  acquiesced  therein ;  but  fliat  evi- 
dence was  controverted.  We  are  of  opinion  that  the  verdict  of  the 
jury  thereon  in  favor  of  the  plaintiff  is  against  the  weight  of  the  evi- 
dence. It  is  quite  probable  that  there  was  an  understanding  between 
the  parties  to  the  effect  claimed  by  the  defendant,  and  that  such  was 
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the  fact  is  indicated  by  the  plaintiff's  remaining  in  New  York,  with- 
out oflfering  to  accompany  the  defendant  to  Buffalo. 

[1]  By  the  resolution,  however,  re-electing  the  officers,  the  plain- 
tiff was  re-elected  secretary  and  treasurer  for  the  year  1911,  and  he 
was  not  formally  removed  and  the  offices  were  not  declared  vacant  un- 
til May  3d.  There  is,  therefore,  some  basis  for  his  claim  for  services 
for  the  months  of  February,  March,  and  April.  The  learned  counsel 
for  the  appellant  contends  that,  since  no  salary  was  fixed  by  the  last 
resolution,  the  plaintiff  was  only  entitled  to  recover  for  the  value  of 
the  services  rendered,  and  that  inasmuch  as  he  was  paid  for  the  month 
of  January,  and  rendered  no  services  thereafter,  he  was  not  entitled 
to  recover  an)rthing.  We  are  of  opinion,  in  the  circumstances,  that 
on  his  re-election  he  became  entitled  to  a  salary  on  the  same  basis  as 
before.  See  Adams  v.  Fitzpatrick  et  al.,  125  N.  Y.  124,  26  N.  E.  143 ; 
Mendelson  v.  Bronner,  124  App.  Div.  396,  108  N.  Y.  Supp.  807.  That 
is  the  rule- as  declared  by  the  authorities  cited  with  respect  to  the  sal- 
ary of  an  employe  who  continues  in  the  employ  in  the  same  capacity 
after  the  expiration  of  his  term  of  service,  and  although  the  Court  of 
Appeals  in  Gaul  v.  Kiel  &  Arthe  Co.,  199  N.  Y.  472-477,  92  N.  E. 
1069,  declined  to  express  an  opinion  on  the  point,  we  think  it  should 
apply  to  an  officer  of  a  business  corporation. 

The  plaintiff  recovered  a  verdict  of  $366.67,  which  shows  that  the 
verdict  was  rendered  upon  the  theory  that  the  plaintiff  was  entitled  to 
recover  salary  for  five  months  at  the  rate  of  $1,000  per  annum,  less 
the  $50  paid  for  the  month  of  January,  and  that  no  damages  were  al- 
lowed for  his  discharge. 

[2]  We  are  of  opinion  that  plaintiff  was  not  entitled  to  recover  any 
part  of  the  $400  additional  compensation,  which  originated  in  the  res- 
olution by  which  payment  thereof  was  left  to  the  discretion  of  the  pres- 
ident, depending  on  the  business  of  the  company.  It  was  not  intended 
by  the  subsequent  resolution  to  eliminate  such  discretion  with  respect 
to  the  additional  compensation,  and  to  make  it  part  of  the  fixed  annual 
salary.  The  resolutions,  standing  alone,  might  give  rise  to  doubt  on 
this  subject;  but  all  doubt  is  removed  by  the  course  of  business  be- 
tween the  parties  under  which  the  plaintiff,  instead  of  receiving  one- 
twelfth  of  $1,000  monthly,  received,  as  before,  $50  per  month,  and 
the  additional  compensation  at  the  end  of  the  year.  We  think  that 
the  recovery  of  salary  as  such  should  have  been  limited  to  $50  per 
month  for  the  months  of  February,  March,  and  April,  and  one-tenth 
of  that  for  June. 

The  judgment  and  order  should  therefore  be  reversed,  with  costs 
to  appellant  to  abide  the  event,  and  a  new  trial  granted,  unless  the 
plaintiff  stipulates  to  reduce  the  recovery  to  $150  and  interest  thereon 
from  the  time  of  his  discharge,  and  if  he  shall  so  stipulate  the  judg- 
ment is  modified  accordingly,  and  affirmed,  without  costs.    All  concur. 


Digitized  by 


Google 


S«p.  Ct)  BBNTZ  y.  OBOTONA  PABK  BBALTT  CO.  198 

BENTZ  V.  CROTONA  PARK  RBALTT  CO.  et  aL 
(Supreme  Conrt,  Special  Term,  New  York  County.    June,  1918.) 

1.  PBOCESS    (§   e&*)^SEBVICB    OF    FBOCESS SUBSTITCTBD    SEBVICX. 

A  substituted  service  of  summons  in  the  manner  prescribed  by  Code 
Giy.  Proa  §{  435-437,  providing  substitutes  for  personal  service,  is  equiva- 
lent to  service  by  publication. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent  Dig.  {  83;  Dea  Dig. 
je9.*] 

2.  CoBPORATioNB  (S  507*) — Sebticx  or  Fbocxss — SuBsxTrtmcD  Sebvice. 

Where  a  domestic  corporation  has  no  office  address  other  than  the 
residence  of  its  president  In  the  city  of  New  York,  and  the  president 
avoids  service  of  process,  and  no  other  officer  can  be  found  in  the  state, 
an  order  for  substituted  service  in  the  manner  prescribed  by  Code  Civ. 
Proc.  {§  435-437,  is  authorized. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  U  1971-1974, 
1976-2000;    Dec.  Dig.  {  607.»] 

Action  by  John  J.  Bentz  against  the  Crotona  Park  Realty  Company 
and  another.    Motion  to  vacate  a  lien  denied. 

John  B.  Coppola,  of  New  York  City,  for  the  motion, 
N.  J.  O'Connell,  of  New  York  City,  opposed. 

GIEGERICH,  J.  [1]  The  claimant  obtained  an  order  for  substi- 
tuted service  against  the  alleged  owner,  the  Crotona  Park  Realty 
Company,  by  virtue  of  which  it  was  served  with  a  copy  of  the  sum- 
mons. It  is  urged  by  the  latter  that,  upder  sections  435  to  437  of  the 
Code  of  Civil  Procedure,  service  of  the  summons  can  be  made  only 
personally  or  by  publication.  It  was  held,  however,  in  Clare  v.  Lock- 
ard,  122  N.  Y.  263,  25  N.  E.  391,  9  L.  R.  A.  547,  that  substituted 
service  in  the  manner  prescribed  by  those  sections  was  equivalent  to  a 
service  by  publication. 

[2]  The  alleged  owner  also  contends  that  substituted  service  will 
not  avail  the  claimant,  because  substituted  service  cannot  be  had 
against  a  corporation;  the  alleged  owner  being  a  domestic  corpora- 
tion. The  case  of  Hahn  v.  Anchor  Steamship  Co.,  2  City  Ct.  R.  25, 
is  cited  in  support  of  the  contention.  In  that  case,  Mr.  Justice  Mc- 
Adam  refused  to  grant  an  order  for  substituted  service.  No  facts 
are  stated,  except  such  as  may  be  inferred  from  the  following  brief 
statement : 

"That  a  con>orate  body  can  conceal  itself  with  intent  to  avoid  the  service 
of  process  not  only  Imports  marvelous  ingenuity  to  the  officers  of  the  steam- 
ship company,  but  somewhat  exaggerated,  perhaps,  their  hiding  and  obscur- 
ing capacity.  The  application  for  a  substituted  service  of  the  summons  Is 
declined,  on  the  ground  that  legislative  sense  of  civil  remedies  is  not  yet  lib- 
eral enough  to  extend  the  process  to  the  case  presented." 

It  will  be  seen  from  the  foregoing  extract  that  the  justice  did  not 
lay  down  a  rule  of  the  sweeping  character  claimed  by  the  owner,  but 
confined  the  grounds  of  the  denial  to  the  case  in  hand  as  presented. 
Neither  did  it  appear  in  that  case,  as  was  shown  in  subsequent  cases, 
that  a  single  individual  owned  the  bulk  of  the  stock  of  the  corporation 
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and  that  he  in  reality  was  the  corporation  itself.  Matter  of  Rieger, 
Kapner  &  Altmark  (D.  C.)  157  Fed.  609;  Cawthra  v.  Stewart,  59 
Misc.  Rep.  38,  109  N.  Y.  Supp.  770.  That  the  alleged  owner  is  a  cor- 
poration of  tile  latter  description  may  be  fairly  inferred  from  the 
following  uncontradicted  allegations  of  the  opposing  affidavit,  viz: 

"That  the  aboTe-named  defendant,  Crotona  Park  Realty  Company,  has  no 
office  address  In  the  city  of  New  Yoii:,  other  than  at  the  residence  of  Caesare 
Pianisanl,  its  president,  No.  2144  Belmont  avenue,  Bronx  borotigh,  New  York 
City.  That  as  many  as  20  efforts,  at  least,  were  made  to  serve  the  said 
Pianisanl  with  summons  and  complaint  herein,  but  that  he  has  denied  him- 
self to  the  process  servers  and  has  avoided  service.  No  other  office  of  the 
said  corporation  defendant,  Crotona  Park  Realty  Company,  can  be  fonnd 
within  this  state." 

The  foregoing  facts,  in  my  opinion,  amply  warranted  the  granting 
of  the  order  for  substituted  service.  It  is  now  in  full  force,  and  due 
effect  must  be  given  to  it  until  it  is  set  aside.  In  this  view,  service 
of  the  summons  under  the  order  in  question  was  sufficient. 

The  motion  to  vacate  the  lien  herein  is  therefore  denied,  with  $10 
costs. 


(81  Misc.  Rep.  343.) 

SELIN6ER  V.  C.  C,  Inc.,  et  al. 

(Supreme  Court,  Special  Term,  Kings  County.    Jane  4,  1913.. 

JuDOMENT  (I  119*) — Default  JuDoitENT — Notice. 

The  nsnal  practice  is  to  Incorporate  In  the  notice  of  trial  a  statement 
of  the  time  and  place  of  application  for  judgment  against  those  defend- 
ants who  appear  and  demand  service  of  papers,  but  who  do  not  answer, 
and  who,  under  Code  Civ.  Proc.  !  1219,  subd.  1,  are  entitled  to  eight  days' 
notice  of  the  application ;  and  where  that  is  not  done,  and  notice  of  trial 
is  not  served  on  such  defendants,  plaintiff  is  not  entitled  to  Judgment, 
unless  he  can  procure  a  waiver  of  notice. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  K  208,  209,  211- 
220 ;  Dec.  Dig.  {  119.*] 

Action  for  the  foreclosure  of  a  mortgage  by  Arthur  H.  Selinger 
against  the  C.  C,  Incorporated,  and  others.  Application  for  judg- 
ment conditionally  denied. 

Samuel  A.  Telsey,  of  Brooklyn,  for  plaintiff. 

Matthew  M.  Ward,  for  defendant  R.  J.  McLoughlin  Co. 

Doherty  &  Coady,  of  Brooklyn,  for  defendant  Cervadoro. 

BENEDICT,  J.  The  papers  submitted  in  this  matter  are  defective. 
In  the  first  place,  no  notice  of  application  for  judgment  has  been  given, 
so  far  as  appears,  to  those  defendants  who  appeared  and  demanded 
service  of  all  papers,  but  who  did  not  answer.  These  defendants  were 
entitled  to  eight  days'  notice  of  such  application.  Code  Civ.  Proc  § 
1219,  subd.  1 ;  1  Wiltsie  on  Mortgage  Foreclosure,  p.  559.  The  usual 
practice,  as  I  understand  it,  is  to  incorporate  in  the  notice  of  trial  a 
stMement  to  the  effect  that  at  the  same  time  and  place  an  application 
will  be  made  for  judgment  against  those  defendants  who  have  not  an- 
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swered.  This  was  not  done  in  the  case  before  me,  nor  was  any  notice 
of  trial  served  on  those  whcSppeared  but  did  not  answer. 

If  the  plaintiff  can  procure  a  waiver  of  such  notice  from  these 
defendants,  I  will  sign  the  judgment  Otherwise,  I  will  merely  sign 
the  decision,  determining  that  plaintiff  is  entitled  to  judgment  against 
those  defendants  who  answered,  and  leaving  him  to  make  application 
at  the  Special  Term  for  Motions  for  judgment  against  the  other  de- 
fendants. If  waivers  can  be  procured,  they  may  be  submitted  to  me, 
together  with  a  further  affidavit,  supplementing  the  affidavit  of  regu- 
larity, showing  whether  or  not  any  defendant  not  mentioned  in  the 
affidavit  of  regularity  as  having  appeared  in  the  action  has  done  so. 
The  affidavit  submitted  alleges  that  certain  defendants  have  appeared, 
but  does  not  show  that  no  other  defendant  has  appeared. 

The  answer  of  the  defendant  R.  J.  McLoughlin  Company  should  be 
submitted. 


(157  Al>p.  DiT.  284.) 

O'ROURKB  V.  PATTBBSON  et  aL 

(Snpreme  Coart,  Appellate  Division,  Second  Department    May  23, 1918.) 

1.  PuukDiito  (§  343*) — Motions  roB  Judohent. 

A  motion,  under  Code  Civ.  Proc.  ^  547,  for  Judgment  on  tbe  pleadings 
after  issue  joined,  will  be  treated  ordinarily  as  tbough  made  at  the  open- 
ing of  the  trial,  and  the  Buffldency  of  the  complaint  may  be  tested ;  but 
it  is  only  when  either  party  is  entitled  to  Judgment  that  the  court  may 
award  it 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  1048-1051 ;  Dec. 
Dig.  {  343.»] 

2.  Intkbplpadeb  ({  37*) — ^Natdbe  of  Rbmkdt — Statutobt  Pbovibions. 

Interpleader,  under  Code  Civ.  Proc.  i  820,  Is  a  substitute  for  the  old 
action  of  interpleader;  and  the  fund  in  controversy  becomes  the  subject 
of  the  action,  and  the  question  to  be  determined  is  to  whom  it  belongs. 

[Ed.  Note. — For  other  cases,  see  Interpleader,  Cent  Dig.  {§  77,  80 ;  Dec 
Dig.  S  37.*] 
8.  PixAoiNO  (f  360*) — ^Motion  fob  Judoicent — Complaint. 

The  court  on  motion,  under  Code  Civ.  Proc.  {  647,  for  Judgment  on 
the  pleadings,  will  consider  the  complaint  only. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ||  1053,  1051, 
1070-1077;  Dec  Dig.  §  350.*] 

4.  INSUBANCE  ({  629*) — Life  Insubance — Actions — Cohplaint — Sttffioibnot. 

A  complaint  in  an  action  on  life  policies,  alleging  the  incorporation  of 
the  insurance  company  and  the  appointment  and  qualification  of  plaintiff 
as  administrator  of  insured,  and  averring  that  plalntltCs  Intestate  took 
out  policies  on  his  life,  naming  his  parents  as  beneficiaries,  and  paid  the 
preminms  until  his  death,  that  the  beneficiaries  predeceased  insured, 
and  that  notice  and  proof  of  insured's  death  were  duly  served,  states  a 
cause  of  action,  under  the  rule  that  where  a  person  procures  insurance 
on  his  life  for  the  benefit  of  one  who  sustains  a  domestic  relationship 
other  than  that  of  wife  or  child,  and  pays  the  premiums,  his  lepresenta- 
tive  Is  entitled  to  tbe  proceeds  In  case  Insured  survives  the  beneficiary 
and  does  not  assign  the  policy  after  tbe  beneficiary's  death. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  tl  1676-1680, 
1684-1586,  1592,  1508;    Dec.  Dig.  §  629.*] 
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Appeal  from  Special  Term,  Westchester  County. 

Action  by  Michael  O'Rourke,  as  administrator  of  Thomas  O'Rourke, 
deceased,  against  Annie  Patterson,  substituted  in  place  of  the  original 
defendant.  From  an  order  denying  an  application  for  judgment  on 
the  pleadings,  said  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  T.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

Jerome  C.  Jackson,  of  New  York  City  (John  H.  Coyne,  of  Yonkers, 
on  the  brief),  for  appellant. 

Edward  G.  McAnaney,  of  Yonkers,  for  respondent. 

STAPLETON,  J.  The  appeal  is  from  an  order  denying  the  motion 
of  the  defendant  Patterson  for  judgment  on  the  pleadings  after  the 
joinder  of  issue.  The  action  is  brought  to  recover  the  amount  of  two 
insurance  policies.  It  was  originally  instituted  against  a  life  insurance 
company.  The  defendant  Patterson  appears  to  have  been  substituted 
in  the  place  of  the  original  defendant.  The  pleadings  upon  which  the 
present  motion  is  made  are  a  complaint,  an  answer,  and  a  reply. 

The  complaint  is  lean ;  it  does  not  set  out  the  contract,  and  simply 
alleges  the  incorporation  of  the  original  defendant  and  the  appointment 
and  qualification  of  the  plaintiff  as  the  administrator  of  the  goods, 
chattels,  and  credits  of  Thomas  O'Rourke,  deceased.  It  further  al- 
leges that  plaintiff's  intestate  "took  out"  two  policies  of  insurance 
on  his  life,  naming  his  mother  as  the  beneficiary  in  one  and  his  father 
as  the  beneficiary  in  the  other,  and  paid  the  weekly  premiums  until  his 
death ;  that  the  beneficiaries  died  before  the  insured ;  that  the  insured 
died  on  the  10th  day  of  December,  1910;  and  that  notice  and  proof 
were  duly  served. 

The  answer  of  the  defendant  Patterson  denies  none  of  the  essen- 
tial facts,  except  that  the  intestate  paid  the  premiums,  and  expressly 
admits  many  of  them.  She  alleges  a  counterclaim  that  on  the  15th  day 
of  April,  1907,  the  plaintiff's  intestate  assigned  and  delivered  to  her 
the  premium  books  and  the  policies  referred  to  in  the  complaint,  that 
he  was  at  the  time  indebted  to  her  in  divers  sums  of  money,  that  the 
assignment  was  made  in  extingfuishment  of  the  indebtedness,  and  that 
thereafter  and  until  the  death  of  the  insured  she  paid  the  premiums 
due  upon  the  policies.  The  reply  denies  all  the  material  allegations  of 
the  counterclaim. 

[1]  The  motion  under  section  547  of  the  Code  of  Civil  Procedure, 
where  an  answer  has  been  interposed,  is  to  be  treated  ordinarily  as 
though  made  at  the  opening  of  the  trial.  Olsen  v.  Singer  Mfg.  Co.,  143 
App.  Div.  142,  144,  127  N.  Y.  Supp.  697;  Clark  v.  Levy,  130  App. 
Div.  389,  114  N.  Y.  Supp.  890.  The  sufficiency  of  the  complaint  may 
be  tested.  Ship  v.  Fridenberg,  132  App.  Div.  782,  784,  117  N.  Y. 
Supp.  599.  In  Schleissner  v.  Goldsticker,  135  App.  Div.  435,  436,  120 
N.  Y.  Supp.  333,  335,  speaking  of  the  section,  the  court  said : 

"The  section  permits  a  party  to  a  litigation,  after  issue  bas  been  joined 
and  each  has  alleged  by  way  of  complaint  or  defense  what  he  deems  advisa- 
ble, to  test  the  right  of  either  to  judgment  on  the  pleadings  by  motion,  with- 
out waiting  for  the  cause  to  be  reached  upon  the  trial  calendar,  and  we  have 
beld  that  such  procedure  is  analogous  to  a  motion  at  the  opening  of  the  triaL 
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Clark  ▼.  Levy,  130  App.  THv.  389  [114  N.  T.  Supp.  890].  The  tourt  has  es- 
tablished a  practice  on  such  motion  analogous  to  that  upon  demurrer,  and 
In  a  proper  case  has  held  that  a  party  whose  pleading  has  been  found  In- 
sufficient should  he  permitted  upon  proper  terms  to  amend." 

[2]  By  the  express  terms  of  the  statute,  it  is  only  when  either  party 
is  entitled  to  judgment  that  the  court  may  upon  motion  award  it. 
The  moving  defendant  has  been  interpleaded  under  section  820  of  the 
Code  of  Civil  Procedure,  which  is  a  substitute  for  the  old  action  of 
interpleader.  Burritt  v.  Press  Publishing  Co.,  19  App.  Div.  609,  610, 
46  N.  Y.  Supp.  295.  The  fund  became  the  subject  of  the  action.  The 
contest  relates  to  it.  The  question  to  be  determined  is:  To  whom 
does  it  belong?    Crane  v.  McDonald,  118  N.  Y.  648,  23  N.  E.  991. 

[3]  For  the  purposes  of  this  motion,  we  consider  the  complaint 
only.  The  insured  contracted  in  his  own  name  for  the  ultimate  benefit 
of  a  designated  beneficiary,  and  paid  the  premiums  from  the  issuance 
to  the  maturity  of  the  policy.  The  insured  survived  the  beneficiaiy. 
The  insured  did  not  have  the  designation  changed.  What  is  the  rule 
of  law,  applicable  to  that  state  of  facts,  by  which  the  person  to  whom 
the  insurer  must  make  payment  may  be  indicated?  No  certain  guid- 
ance will  be  gathered  from  the  cases  where  the  relation  of  wife,  child, 
assignee,  or  creditor  was  a  determining  factor,  or  where  a  statutory 
provision  was  a  controlling  circumstance,  or  where  a  phrase  in  the 
contract  itself,  extending  its  beneficial  provisions  to  other  persons, 
classes,  or  representatives,  was  a  conclusive  feature.  The  learned  trial 
justice  was  of  the  opinion  that  Bickerton  v.  Jacques,  28  Hun,  119,  was 
an  authority  for  holding  that  the  case  at  bar  stated  a  good  cause  of 
action.  The  syllabus  faithfully  and  concisely  states  the  facts  and  the 
determination  of  the  case  as  follows : 

"Henry  R.  Jacques  procured  a  policy  of  Insurance  upon  his  life  for  $2,000, 
payable  upon  his  death  to  his  sister  Elizabeth.  She  died  during  his  life- 
time. Thereafter  he  surrendered  the  policy  and  took  out  another  one  for 
the  same  amount,  payable  upon  his  death  to.  his  nephew  David.  He  always 
retained  the  policies  in  his  own  possession,  paid  the  premiums  falling  due 
upon  the  first  one,  and  allowed  the  dividends  declared  upon  the  second  to 
be  applied  to  the  payment  of  the  premiums  accruing  upon  It  His  sister 
bad  lived  with  him,  taking  care  of  his  household  and  family  for  many  years 
prior  to  her  death,  and  was  entirely  dependent  upon  him  for  her  support  and 
maintenance.  Held,  that  the  rights  of  the  insured  over  the  policy  depended 
upon  what  his  Intentions  were  when  he  obtained  the  Insurance,  as  such  in- 
tentions could  be  gathered  from  the  attending  circumstances;  that  in  this 
case  he  had  power  to  surrender  the  policy  upon  the  death  of  Us  sister  with- 
out the  consent  of  her  representatives;  and  that  the  nephew  and  not  the 
representatives  of  the  sister  was  ottitled  to  receive  the  {imount  payable  un- 
der the  second  policy." 

[4]  The  facts  conceded  in  that  case,  and  not  alleged  in  the  com- 
plaint under  examination,  are  that  the  original  policy  was  surrendered 
and  another  issued,  payable  to  another  beneficiary.  We  are  inclined 
to  think,  however,  that  these  facts  are  not  controlling  in  distinguish- 
ing that  case  from  the  one  at  bar,  because,  if  the  policy  vested  in  the 
representatives  of  the  first  beneficiary,  the  acts  of  the  insured  would 
be  inefficient  to  wrest  from  her  representatives  their  rights.  Gamer 
▼.  Germania  Life  Ins.  Co.,  110  N.  Y.  266,  272,  18  N.  E.  130,  1  I^  R. 
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A.  256.    In  Washington  Central  Bank  v.  Hume,  128  U.  S.  195,  205, 

9  Sup.  Ct.  41,  44  (32  L.  Ed.  370),  the  court  said: 

"The  wife  and  children  haye  an  Insurable  Interest  In  the  life  of  the  bos- 
band  and  father,  and  If  Insurance  thereon  be  taken  out  by  him,  and  be  pays 
the  premiums  and  surTivea  them,  It  might  be  reasonably  claimed,  in  the 
absence  of  a  statutory  provision  to  the  contrary,  that  the  policy  would  Innre 
to  bis  estate." 

On- the  motion  for  a  reargument  in  Eadie  v.  Slimmon,  26  N.  Y.  9, 
17, 82  Am.  Dec.  395,  the  court,  by  Denio,  C.  J.,  said: 

"By  the  general  rules  of  law  a  policy  on  the  life  of  one  sustaining  only  a 
domestic  relationship  to  the  insured  would  become  inoperative  by  the  death 
of  such  insured  in  the  lifetime  of  cestui  que  vie,  or,  if  it  could  be  considered 
as  existing  for  any  purpose  after  that  event.  It  would  be  for  the  benefit  of 
the  personal  representatives  of  the  insured." 

See,  also,  Barry  v.  Equitable  Life  Assurance  Society,  59  N.  Y.  587, 
593;  Gamer  v.  Germania  Life  Ins.  Co.,  supra;  Matter  of  Wells,  113 
N.  Y.  396,  21  N.  E.  137,  10  Am.  St.  Rep.  457;  Dunn  v.  New  Am- 
sterdam Casualty  Co.,  141  App.  Div.  478,  479,  126  N.  Y.  Supp.  229. 

In  Barry  v.  Equitable  Life  Assurance  Society,  supra,  the  court 
passed  uptfn  a  policy  procured  by  a  husband,  insuring  his  life  for  his 
wife's  benefit,  the  husband  paying  the  premiums,  and  considered  it  in 
contemplation  of  the  act  of  the  Legislature  of  the  state  of  New  York 
entitled  "An  act  in  respect  to  insurances  for  lives,  for  the  benefit  of 
married  women,"  passed  April  6,  1840,  and  the  subsequent  acts  amend- 
atory thereof.    The  court  said : 

"Without  that  act,  when  this  policy  was  issued,  the  insurance  money,  be- 
ing for  premiums  paid  out  of  the  funds  or  property  of  the  husband,  could 
not  have  been  retained  from  the  personal  representatives  or  creditors." 

In  Bradshaw  v.  Mutual  Life  Ins.  Co.,  187  N.  Y.  347,  80  N.  E.  203, 

10  Ann.  Cas.  266,  it  was  held,  as  correctly  stated  in  the  syllabus,  that: 

"A  wife  has  a  contingent,  not  an  absolute,  interest  in  a  policy  of  life  in- 
surance issued  upon  the  application  of  her  husband,  who  paid  the  premiums 
and  made  It  payable  to  her  'for  her  sole  use,  if  living,  in  conformity  with 
the  statute,  and  if  not  living  to  their  children  or  their  guardian  for  tbeir 
use.'  Her  interest  is  solely  dependent  upon  her  surviving  her  husband,  and 
in  that  event  only  is  she  entitled  to  dispose  of  the  policy  by  will.  In  case 
of  her  death  without  issue  before  her  husband,  the  proceeds  upon  his  death 
pass,  not  to  her,  but  to  her  husband's  executors." 

We  think  the  rule  is  that  where  a  person  procures  insurance  on  his 
own  life  for  the  benefit  of  a  person  who  sustains  to  him  a  domestic 
relationship  other  than  that  of  wife  or  child,  and  pays  the  premiums 
thereon,  his  representative  is  entitled  to  the  proceeds  of  the  policy  in 
case  he  survives  his  beneficiary  and  does  not  assign  the  policy  after 
the  beneficiary's  death.  The  complaint  states  a  cause  of  action  within 
this  rule. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 
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a5T  App.  Wv.  284.) 

OBIFriTH  v.  AMERICAN  BRIDGE  00.  OF  NEW  YORK. 

(Supreme  Court,  Appellate  DiTislon,  Second  Department    May  23,  1913.) 

1.  Reueask  (i  55*) — BuBDEN  or  Proof. 

An  employer,  relying  on  a  release  or  settlement  of  a  claim  of  an  em- 
ploy6  for  personal  Injuries,  has  the  burden  of  preying  the  release  or  set- 
tlement; but  where  he  shows  an  agreement,  whose  execution  is  not  de- 
nied, the  presumption  is  that  It  is  valid,  and  the  employe  has  the  bur- 
den of  proTing  facts  invalidating  it 

[Ed.  Note.— For  other  cases,  see  Release,  Cent  Dig.  H  94-100;  Dec. 
Dig.  {  66.»] 

2.  Relkabb  (I  67*) — Fbauo — Evidence. 

Evidence  held  not  to  support  a  finding  that  a  settlement  of  a  claim  for 
];>ersonal  injuries  was  procured  by  fraud. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent  Dig.  g|  106-108;  Dec. 
Dig.  i  67.*] 

3.  REI.EASE  (§  20*) — Vauditt — Injubt  to  Sebvant. 

An  agreement  between  an  employer  and  an  employ^  sustaining  a  per- 
sonal injury,  which  provides  for  the  payment  to  the  employe  of  a  specified 
sum  per  working  day  for  such  time  as  a  surgeon  or  trained  nurse,  se- 
lected by  the  employer,  certifies  that  the  employe  is  unable  to  follow 
his  usual  or  any  other  occupation,  but  not  to  exceed  52  weeks,  and  which 
declares  that  should  permanent  injury  result  from  the  accident  addi- 
tional r^ef  will  be  paid  in  accordance  with  the  voluntary  accident  re- 
lief plan  of  the  employer,  which  provides  for  payments  by  the  employer 
to  injured  employes,  depending  on  the  extent  to  which  the  disability  ren- 
ders it  difficult  for  injured  employes  to  obtain  employment  fixed  in  tiie 
discretion  of  the  manager,  is  not  invalid  as  contrary  to  public  policy,  and 
the  employe  does  not  thereby  waive  his  right  to  compensation  for  per- 
manent Injuries,  but  merely  agrees,  as  to  the  method  of  determination 
thereof. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent  Dig.  {{  34-36;  Dec.  Dig. 
S  20.»] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Perry  W.  Griffith  against  the  American  Bridge  Company 
of  New  York.  From  a  judgment  for  plaintiff,  and  from  an  order  de- 
nying a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
STAPIvETON,  JJ. 

Martin  T.  Manton,  of  Brooklyn,  for  appellant. 

Sydney  A.  Syme,  of  Mt.  Vernon,  for  respondent. 

JENKS,  P.  J.  The  action  is  by  servant  against  master  for  negli- 
gence. The  latter  appeals  from  a  judgment  against  it,  entered  upon 
a  verdict  at  Trial  Term,  and  the  order  denying  a  new  trial.  I  shall 
not  discuss  the  questions  of  negligence  and  contributory  negligence, 
because  I  think  that,  irrespective  of  them,  the  judgment  and  order 
must  be  reversed  and  a  new  trial  must  be  granted. 

The  plaintiff  is  25  years  old.  He  was  an  engineer,  who  worked  a 
hoisting  engine.  He  had  been  in  such  service  with  the  defendant  for 
9  years,  and  had  received  $5  a  day.  The  defendant  appears  to  be  a 
subsidiary  corporation  of  the  United  States  Steel  Corporation.  On 
March  9,  1912,  the  plaintiff,  in  seeking  to  escape  from  what  he  con- 

•For  othar  oaaM  see  uaat  topic  ft  I  mnusB  In  Dec.  A  Am.  Digs.  1007  to  date,  4b  Rep'r  Indexes 
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tends  appeared  to  be  danger  of  a  collision  between  some  cars  which 
had  escaped  control  and  his  derrick  car,  jumped  from  his  car,  and  in 
his  flight  to  safety  attempted  to  cross  another  track,  where  he  was 
struck  by  a  car  which  came  down  upon  him  from  the  impact  of  the 
cars  which  had  escaped  control.  The  defendant  denied  its  negligence, 
and,  as  one  of  its  separate  and  distinct  defenses,  pleaded  that  prior  to 
the  commencement  of  the  action,  and  on  March  26th,  the  parties  en- 
tered into  an  agreement  by  which  plaintiff  for  a  valuable  consideration 
released  the  defendant.  The  plaintiff  did  not  dispute  the  execution 
under  seal  of  an  agreement  on  that  day.  The  agreement  provides  for 
the  payment  to  the  plaintiff  of  $2.50  per  working  day,  beginning  March 
11,  1912,  and  continuing  during  such  time  as  a  surgeon  or  trained  nurse 
selected  by  the  defendant  certifies  that  the  plaintiff  is  unable  to  follow 
his  usual  or  any  other  occupation,  but  in  no  event  beyond  52  weeks, 
and  that  such  payments  are  on  account  of  the  injuries  received  by  the 
plaintiff.    The  agreement  further  provides: 

"Should  permanent  Injury  result  from  accident  above  mentioned,  addi- 
tional relief  will  be  paid  for  such  permanent  disablement,  in  accordance  with 
the  prorlsions  of  the  Voluntary  Accident  Relief  Plan  of  the  American  Bridge 
Company  of  New  York,  covering  permanent  disabilities,  and  subject  to  the 
conditions  and  limitations  of  such  plan.  Perry  Griffith  agrees  to  obey  all 
orders  of  the  company's  surgeon.  Payments  will  be  made  every  two  weeks, 
on  or  about  the  1st  and  15th  days  of  each  month.  This  settlement  con- 
tains the  whole  agreement  between  Perry  Griffith  and  the  American  Bridge 
Company  of  New  York." 

The  dispute  between  the  parties  was  upon  the  question  of  compen- 
sation for  any  permanent  injuries.  The  defendant  contends  that  the 
parties  agreed  that  the  compensation  therefor  should  be  determined 
with  the  said  provisions  of  the  Voluntary  Relief  Plan.  The  plaintiff 
insists  that  he  was  hoodwinked  and  deceived  into  the  incorporation  of 
such  provision  in  the  agreement,  and  the  verdict  of  the  jury  indicates 
that  he  succeeded  in  impeachment  of  the  agreement,  which  he  formally 
repudiated  for  fraud  before  he  began  this  action.  The  said  Voluntary 
Accident  Relief  Plan  was  read  in  evidence.  It  appears  therefrom 
that  it  was  a  voluntary  provision,  made  wholly  at  the  expense  of  the 
defendant.  It  provides,  inter  alia,  that  the  defendant  will  furnish  treat- 
ment by  surgeons  and  hospitals,  and  that  no  relief  will  be  paid  if  suit 
be  brought,  and  that  all  employes  who  accept  and  receive  any  relief 
will  be  required  to  sign  a  release.  Under  the  head  of  "Temporary 
Disablement"  it  provides  that  married  men  shall  receive  50  per  cent, 
of  the  daily  wages  for  a  term  not  to  exceed  52  weeks.  Under  the  head 
of  "Permanent  Disablement"  it  provides  as  follows: 

"19.  The  amount  of  relief  which  will  be  paid  to  employes  who  have  sus- 
tained some  permanent  disablement,  such  as  the  loss  of  an  arm  or  leg,  will 
depend  upon  the  extent  to  which  such  disablement  renders  it  difficult  for 
them  to  obtain  employment  The  kinds  of  disablement  that  may  occur  and 
the  extent  to  which  each  interferes  with  employment  differ  so  greatly  that 
it  is  impossible  to  provide  any  adequate  schedule  of  relief  which  will  be 
paid  in  all  cases  of  permanent  dlsabrement  The  amounts  which  will  be 
paid  in  cases  not  specifically  mentioned  here  must  of  necessity  be  left  to 
the  discretion  of  the  manager;  but  it  Is  the  intention  of  the  company  that 
this  discretion  shall  be  so  exercised  In  all  cases  as  to  afTord  substantial  re- 
lief corresponding  as  far  as  possible  with  the  amounts  stated  below,  couald- 
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erlng  the  special  drcumatances  of  eacb  case  and  the  character  and  extent 
of  the  Injury :  (a)  For  the  loss  of  a  band,  12  months'  wages,  (b)  For  the  loss 
of  an  arm,  18  months'  wageb.  (c)  For  the  loss  of  a  foot,  9  mouths'  wages. 
<d)  For  the  loss  of  a  leg,  12  months*  wages,  (e)  For  the  loss  of  one  eye,  6 
months'  wages,  (f)  For  permanent  total  disablement,  such  amount  as  shall 
be  required  in  the  Judgment  of  the  manager  to  make  suitable  provision  for 
the  Injured  man,  but  in  no  case  less  than  the  death  relief  for  such  a  man. 
X«ss  of  both  hands,  feet,  or  eyes,  or  of  any  two  of  these  members,  shall  be 
classed  as  permanent  total  disablement." 

The  alleged  injuries  of  the  plaintiff  are  described  by  him  as  follows : 

"That  as  a  result  of  being  struck  by  said  car,  plaintiff  was  seriously 
wounded,  bruised,  and  injured,  and  caused  to  suffer  severe  wounds  and  cuts 
in  his  head  and  face,  resulting  In  his  having  severe  scars  thereon,  and  per- 
manently dlsBguring  his  face  and  head.  He  was  caused  to  suffer  from  a 
fracture  of  the  skull,  and  to  have  his  left  ear  torn  from  bis  head,  and  In- 
jored  as  to  his  head,  and  has  been  permanently  injured  as  to  his  ear,  and 
his  sense  of  bearing  has  been  destroyed.  He  was  caused  to  suffer  from  a 
fracture  of  his  collar  bone,  breast  bone,  and  ribs,  resulting  In  said  fractured 
bones  puncturing  his  lung,  and  as  claimant  is  advised  and  verily  believes 
has  been  permanently  injured  Internally  as  to  his  lungs.  He  was  caused  to 
suffer  from  a  fracture  of  his  arm,  and  has  been  permanently  injured  aa  to 
the  use  of  his  legs,  resulting  in  a  permanent  Injury  to  one  of  his  feet  and 
ankle,  and  was  severely  wounded,  bruised,  and  injured  In  and  about  his  body, 
with  the  result  that  he  has  ever  since  been  Incapacitated,  and  caused  to 
suffer  great  pain  of  body  and  mind." 

[1]  The  court  charged  properly  that  upon  the  question  of  this  re- 
lease or  settlement  the  burden  of  proof  rests  upon  the  defendant.  But 
when  the  defendant  read  in  evidence  the  agreement,  whose  execution 
was  not  denied,  the  presumption  arose  that  it  was  valid.  Blair  v.  Utica 
&  Mohawk  Valley  R.  R.  Co.,  112  App.  Div.  609-^12,  98  N.  Y.  Supp. 
614;  Perry  v.  O'Neil  &  Co.,  78  Ohio  St.  200,  85  N.  E.  41.  The  prin- 
ciple is  well  stated  in  the  latter  decision  as  follows : 

"The  release  as  a  defense  does  not  negative  the  plaintiff's  cause  of  ac- 
tion, but  is  a  bar  to  a  judgment  upon  it,  and  the  burden  of  proof  to  es- 
tablish It  is  upon  the  defendant;  but  there  is  a  distinction  between  the  bur- 
den of  proof  and  the  burden  of  evidence,  or  the  burden  to  go  forward  with 
the  evidence.  When  the  defendant  proved,  or  the  plaintiff  admitted,  the  re- 
ceipt of  the  $15,  her  signature  to  the  release,  and  its  delivery  to  the  defend- 
ant, the  defendant  had  prima  fade  established  this  defense,  and  the  burden 
was  upon  the  plaintiff,  by  the  weight  of  the  evidence,  to  prove  fraud  In  the 
execution  of  the  release." 

In  Kirchner  v.  N.  H.  S.  M.  Co.,  135  N.  Y.  182,  31  N.  E.  1104,  the 
court  say: 

"Generally  speaking,  whatever  proofs  would  be  regarded  as  sufficient  to 
enable  the  plaintiff  to  maintain  an  action  for  the  reformation  of  the  re- 
lease, so  as  to  except  from  its  provisions  the  demand  In  suit,  would  be  avail- 
able to  him  In  this  action  by  way  of  avoidance  of  Its  terms.  There  are 
numerous  cases  In  this  court  determining  when  such  an  action  will  lie  and 
what  evidence  is  required  to  support  It.  Bryce  v.  liOrlllard  Ins.  Co.,  65  N. 
Y.  240  [14  Am.  Kep.  249];  Maher  v.  Hibernla  Ins.  Co.,  67  N.  X.  283;  Paine 
v.  Jones,  75  N.  Y.  593 ;  Kilmer  v.  Smith.  77  N.  Y.  226  [33  Am.  Rep.  613] : 
Rmlth  V.  Truslow,  84  N.  Y.  661 ;  Albany  City  Sav.  Bk.  v.  Burdlck,  87  N.  Y.  40." 

[2]  It  appears  that  on  the  day  of  the  execution  of  this  agreement 
the  plaintiff  received  $45,  for  which  he  wrote  a  receipt  at  the  foot  of 
the  agreement  as  "the  amoimt  due  me  to  April  1,  1912,  under  agree- 
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ment  for  settlement  of  injuries";  that  subsequently  the  plaintiff  re- 
ceived and  receipted  for  $26  "house  rent" ;  ■  that  on  April  12th  he  re- 
ceipted for  $32.50  as  "the  amount  due  to  me  for  13  days,  from  April 
1,  1912,  to  April  15,  1912,  inclusive,  under  agreement  for  settlement  on 
account  of  injuries."  It  also  appears  that  the  defendant  paid  plain- 
tiff's hospital  bill  and  his  physician's  fee,  at  least  in  part.  For  aught 
that  appears,  it  did  not  neglect  or  omit  to  afford  temporary  relief  until 
after  the  plaintiff  had  repudiated  formally  the  agreement;  and  it  did 
not  contend  that  it  ever  had  made  any  compensation  for  permanent 
injuries,  or  that  it  was  not  bound  under  its  agreement  to  make  com- 
pensation therefor  in  the  manner  prescribed  therein.  Indeed,  so  far 
as  its  attitude  was  disclosed  at  trial,  it  stood  ready  to  perform  the  ob- 
ligations of  this  agreement. 

Upon  cross-examination  the  plaintiff  testified  that  Merrill,  an  em- 
ploye of  the  defendant's  claim  department,  at  a  visit  prior  to  the  day 
when  the  agreement  was  executed,  told  him  that  they  (i.  e.,  the  defend- 
ant) would  take  care  of  him,  and  that  there  was  a  relief  plan  which 
the  company  had,  that  Merrill  explained  the  terms  of  the  relief  plan, 
and  said  that  they  would  pay  half  wages  as  long  as  the  plaintiff  was 
laid  up — not  to  exceed  52  weeks. 

"Q.  Did  he  tell  you  In  the  relief  plan  there  were  amounts  fixed  for  per- 
manent injuries?  A.  He  said  they  had  no  amount  fixed  for  my  injuries. 
He  told  me  there  was  an  amount  fixed  for  a  limb,  or  eye  out,  or  loss  of 
an  arm.  Q.  Then  the  amount  was  fixed  after  the  permanent  injury  was 
ascertained?  A.  He  told '  me,  If  he  could  ascertain  my  permanent  injiurles ; 
he  did  not  tell  me  what  was  paid  in  the  case  of  deafness,  whether  that 
amount  was  fixed  or  not  Q.  Tou  understood  there  was  a  volimtary  relief 
plan  under  which  payment  wonld  be  made  for  immediate  relief,  and  then 
payment  made  for  permanent  injury?  A.  He  told  me  they  would  pay  me 
for  my  permanent  injuries.  I  understood,  when  I  signed  this  paper  on 
March  25,  1912,  that  I  was  to  be  paid  for  my  permanent  injuries.  Q.  Did 
you  understand  on  that  day  that  there  was  that  plan  of  the  American  Bridge 
Company,  and  that  had  been  discussed  with  you?  A.  It  had;  yes,  sir.  Q. 
It  was  after  you  understood  that,  that  this  paper  was  presented  to  you? 
A.  Tes,  sir;  I  was  told,  when  this  paper  was  presented  to  me,  that  I  was 
going  to  get  $2.50  per  day  for  the  time  I  was  laid  up,  not  exceeding  52 
weeks,  and  that  after  that  time  I  was  to  be  paid  for  permanent  injuries. 
I  understood  that,  and  with  that  understanding,  and  knowing  that,  I  signed 
this  paper.  Q.  You  understood  at  tliat  time  that  If  you  accepted  this  vol- 
untary relief,  or  If  you  were  paid  for  your  injury,  you  would  not  make  any 
further  claim?  A.  No,  sir.  Q.  Did  you  understand  you  were  going  to  ac- 
cept payment  for  your  voluntary  relief,  and  then  be  paid  for  your  permanent 
Injury,  and  that  after  that  you  could  claim  some  more?  A.  No,  sir;  I  didn't 
understand  that  *  *  *  Q.  What  did  you  understand  when  you  signed 
this  paper?  A.  I  understood  they  were  to  help  me  until  I  was  able  to  get 
up,  and  then  the  settlement  for  peritaanent  injuries  was  to  be  decided  after, 
and  that  paper  in  no  way  interfered  with  the  settlement  for  permanent  In- 
juries. Q.  Yon  understood  that  the  settlement  for  permanent  Injuries  was 
to  be  according  to  the  voluntary  relief  plan  of  the  company?  A.  No.  Q. 
What,  then?  A.  We  were  to  determine  that  Q.  Wasn't  there  some  talk 
that  the  permanent  injuries  couldn't  be  determined?  A.  That  was  the  rea- 
son they  didn't  want  to  settle  them.  Q.  As  a  matter  of  fact,  you  didn't  know 
your  permanent  injuries?  A.  No.  My  arm  had  not  repaired;  my  hearing 
had  not  repaired;  I  knew  that  at  that  time.  The  question  of  how  much 
1  was  to  be  paid  for  permanent  injuries  hadn't  been  decided.  •  •  •  Thia 
paper,  Exhibit  1,  was  signed  in  my  bedroom;  there  was  plenty  of  light  there; 
I  think  I  was  in  the  chair,  rocking  chair,  when  I  signed  It;  It  was  read  to 
me  before  I  signed  it    I  understood  what  was  In  it" 
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The  learned  counsel  for  the  plaintiff  calls  to  otir  attention  the-  testi- 
mony as  to  the  conduct  and  speech  of  Merrill,  an  employe  of  the  de- 
fendant's claim  department,  who  conducted  the  negotiations,  at  a  visit 
made  upon  the  plaintiff  a  few  days  prior  to  the  day  of  the  execution 
■of  the  agreement,  as  indicative  of  the  purpose  and  the  tactics  of  the 
defendant.  The  plaintiff  testifies  that  on  that  occasion  Merrill  laid 
a  paper  before  him,  which  the  plaintiff  knew  was  a  general  release, 
because  he  "had  seen  them  several  times  at  their  office  in  the  files." 
He  testifies  that  he  told  Merrill  that  he  did  not  wish  to  sign  the  paper, 
that  Merrill  replied  that  he  did  not  blame  him,  "but  that  contains  an 
application  for  voluntary  relief,"  and  he  would  "go  back  to  the  office, 
and  make  up  just  the  application,  and  come  back  with  it."  Merrill 
denies  that  he  ever  offered  the  plaintiff  any  paper  which  the  plaintiff 
refused  to  sign.  He  asserts  that  the  paper  described  by  the  plaintiff 
-as  a  general  release  was  the  printed  Voluntary  Relief  Plan,  of  which 
a  copy  was  read  in  evidence.  The  plaintiff's  wife  testifies  that  Mer- 
rill produced  a  paper,  which  he  handed  to  her,  and  asked  her  her  opin- 
ion of  it ;  that  after  she  read  it  over  she  answered  that  it  did  not  read 
right ;  that  the  plaintiff  said  he  would  not  sign,  and  thereupon  Mer- 
rill said  that  he  did  not  blame  him,  etc.  If  Merrill  had  explained  the 
plan,  it  was  entirely  consistent  with  his  course  that  he  would  have  left 
the  printed  copy  thereof.  And  the  plaintiff  testifies  that,  when  Mer- 
rill asked  him  to  sign  the  "general  release,"  "he  did  not  offer  me  any  or 
give  me  any  money."    But  the  wife  testifies : 

"No ;  he  [Merrill]  didn't  ask  htm  to  sign  it ;  he  just  handed  it  to  him.  He 
■did  not  offer  him  any  m6ney;  nothlDg  was  said  about  signing  the  pai)er  or 
paying  any  money.  He  said  they  had  a  voluntary  relief  plan,  and  handed 
Mr.  Griffith  the  paper ;  then  Perry  [the  plaintiff]  refused  to  sign  it." 

To  my  mind,  the  testimony  is  much  stronger  to  the  effect  that  the 
paper  was  the  voluntary  relief  plan  than  a  release  which,  according  to 
the  plaintiff,  was  sought  as  a  gratuity;  and  the  plaintiff,  moreover, 
admits  that  he  was  told  such  plan,  and  an  outline  thereof  was  made 
known  to  him  by  Merrill,  on  the  first  interview.  Our  attention  is 
called  earnestly  to  the  fact  that  on  the  day  of  the  execution  of  the 
agreement  Dr.  Gould,  the  defendant's  physician,  gave  a  hypodermic 
injection  to  the  plaintiff,  and  the  inference  is  suggested  that  the  plain- 
tiff was  thus  drugged  as  an  easier  subject  for  imposition.  But  it  ap- 
pears that  Dr.  Gould  was  the  attendant  physician  of  the  plaintiff; 
that  on  that  occasion  he  dressed  an  abscess  in  the  plaintiff's  ear ;  that 
the  plaintiff  suffered  such  severe  pain  that  Dr.  Gould  had  administered 
on  three  different  occasions  a  hypodermic  of  a  quarter  of  a  grain  of 
morphine  to  abate  severe  pain ;  that  the  effect  of  such  quantity  of  the 
drug  was  to  quiet  the  patient ;  and  that  incidentally  it  had  the  further 
effect  to  brighten  the  mind,  and  make  the  sufferer  more  capable  to 
transact  business,  and  that  the  call  of  Merrill  was  made  three  or  four 
hours  thereafter.  Stress  is  laid  upon  the  testimony  of  the  plaintiff 
that  he  did  not  read  the  agreement  because  his  eyes  were  not  in  .condi- 
tion for  use;  that  his  right  eye  had  been  bad  for  years,  and  his  left 
<ye  was  hurt  at  the  time  of  the  accident — it  was  all  bloodshot  and  the 
plaintiff  could  not  see  at  the  time.    But  the  plaintiff  testifies  Merrill 
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"read  it  over  to  me,"  and  that  he  (the  plaintiff)  looked  at  it  and  passed 
it  to  his  wife.  And  although  he  testifies  that  he  could  not  say  that 
she  read  it,  yet  he  immediately  adds : 

"She  said  she  didn't  Just  exactly  like  the  way  it  read.  He  asked  ber 
in  what  way,  and  she  said  that  it  didn't  say  anything  about  the  settlement, 
what  they  was  to  settle;  and  I  said,  'Didn't  it  say  it  interferes  in  no  way 
with  permanent  settlement  for  permanent  injuries?'  She  said  it  did,  and  I 
said,  'I  guess  it  is  aU  right' " 

Here  is  strong  indication  that  plaintiff's  wife  did  read  it  or  under- 
stand it,  and  that  the  plaintiff  did  understand  it  as  it  was  read  to  him. 
We  cannot  forget  that  the  plaintiff  testifies  that  several  days  before 
he  had  been  able  to  identify  Another  paper  as  a  release.  In  any  event, 
Merrill  was  not  bound  to  insist  that  the  plaintiff  read  the  agreement. 
Merrill  had  read  it  aloud  and  handed  it  to  the  plaintiff;  and  the 
plaintiff  in  turn  handed  it  to  his  wife,  who,  as  I  have  pointed  out, 
must  have  understood  it.  We  are  pointed  to  the  testimony  of  the 
plaintiff  that  Merrill  said  that  the  paper  was  simply  the  application 
for  the  voluntary  relief,  and  interfered  in  no  way  with  the  settlement 
for  permanent  injuries.  But  the  plaintiff  testifies  that  there  was 
nothing  said  on  this  day,  the  26th  of  March,  about  its  being  a  release. 
By  the  Court : 

"Q.  Or  in  full  settlement  of  all  your  claims  against  the  company?  A.  I 
don't  think  there  was.    If  there  was  I  didn't  hear  it" 

PlaintiflE  continues  (to  counsel) : 

"When  I  spoke  about  that  to  Merrill,  during  that  day  when  I  spoke  to 
him  about  signing  it,  he  said  that  paper  Interfered  in  no  way  with  my  re- 
ceiving damages  for  my  permanent  injuries." 

That  statement  was  true,  for  it  interfered  only  in  the  sense  that 
it  provided  for  a  future  adjustment  therafor  in  accordance  with  the 
scheme  of  the  defendant,  and  did  not  leave  the  plaintiff  free  to  receive 
compensation  for  his  temporary  injuries  under  the  agreement,  and 
yet  to  sue  for  compensation  for  permanent  injuries  as  if  no  agree- 
ment for  the  method  of  adjustment  had  been  made.  Indeed,  the  lan- 
guage of  the  plaintiff's  wife  is: 

"Mr.  Merrill  told  us  repeatedly  it  interfered  uAth  our  final  settlement  in 
no  way." 

If  Merrill,  as  testified  to  by  the  plaintiff's  wife,  said  to  the  plain- 
tiff's mother  that  it  was  not  a  release,  he  spoke  the  truth  so  far  as 
the  formal  character  of  the  agreement  is  concerned.     Counsel  lays 
1 1  stress  upon  the  testimony  of  the  wife,  as  to  the  statement  in  the  agree- 

j  ment,  "The  above  settlement  was  read  to  Perry  Griffith  in  our  pres- 

1 1  ence,"  etc.,  that  it  was  not  read  to  the  plaintiff.    The  wife  testifies : 

I  "I  said  to  Mr.  Merrill :  'This  says  it  was  read  In  our  presence;'    He  said : 

:  i  'That  is  simply  a  form ;  Just  a  form.'    I  signed  my  name  then." 


But.  the  plaintiff  testifies  that  Merrill  had  read  the  paper  to  him. 
The  evidence,  as  I  have  shown,  indicates  that  the  wife  had  been  shown 
the  agreement  and  had  read  it,  or  at  least  understood  it.  It  is  true 
that  Sie  mother  of  the  plaintiff,  a  witness  to  the  agreement,  testifies 
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that  she  said,  "This  hasn't  been  read  in  my  presence ;  I  can't  read  it 
because  I  haven't  got  my  glasses ;"  and  that  Merrill  said  that  he  was 
in  a  hurry  to  catch  a  train,  "I  haven't  got  time  to  read  it  to  you 
again."  But,  even  so,  this  does  not  affect  the  facts  that  show  the  com- 
prehension of  the  plaintiff  of  the  provisions  thereof. 

Some  time  thereafter  Merrill  offered  the  plaintiff  $200,  and  we  are 
asked  to  infer  that  this  was  by  way  of  settlement.  But  the  plaintiff's 
testimony  is  that  he  desired  money  to  go  away  to  the  mountains,  that 
Merrill  then  said  that  he  (the  plaintiff)  was  in  no  condition  to  make  a 
settlement,  "all  that  they  could  determine  at  that  time  was  my  arm," 
and  that  "they  would  pay  me  $200  at  that  time."  And  the  wife  tes- 
tifies, referring  to  the  interview : 

"He  [Bfr.  Merrill]  said  tbey  could  not  determine  his  itermanent  injuries 
tben.  He  said  he  would  give  us  $200  that  day.  I  guess  that  was  so  we 
could  go  away  up  to  the  country."  . 

It  may  be  true  that,  when  the  plaintiff  or  his  wife  said  that  they 
would  sue  if  the  defendant  did  not  settle,  Merrill  said  they  could  not. 
The  wife  says  that  Merrill  said  they  had  "signed  a  release";  "that 
was  the  first  time  he  ever  claimed  that  paper  was  a  release."  Whether 
Merrill  used  these  words  or  not,  it  was  entirely  consistent  that  he 
should  assert  that  the  agreement  provided  that  compensation  for  per- 
manent injuries  should  be  made  in  accordance  with  the  plan,  and 
therefore  plaintiff  could  not  sue  therefor. 

Merrill's  testimony  is  that  he  went  first  to  see  the  plaintiff  on  March 
12th,  and  told  him  that  the  defendant  had  a  relief  plan,  and  would 
care  for  him  accordingly ;  that  on  March  26th  he  presented  the  agree- 
ment, that  the  plaintiff  read  it,  and,  when  asked  if  he  understood  it, 
he  read  it  again,  said  he  understood  it,  and  passed  it  to  his  wife,  who 
read  it.  The  two  consulted,  and  then  he  asked  the  plaintiff  if  he  un- 
derstood it,  and  he  said  he  did,  and  then  the  plaintiff  signed  it  Mer- 
rill then  said: 

'"At  the  present  time  we  don't  know  exactly  what  your  permanent  in- 
juries are,  but  for  every  working  day  for  the  period  of  62  weeks  you  will 
receive  $2.50  a  day,  and  at  any  time  we  can  determine  what  the  permanent 
injuries  are.'  I  said:  'That  is  the  one  point  you  will  have  to  leave  to  us, 
the  payment  for  the  permanent  Injuries.'  That  Is  in  addition  to  the  relief. 
In  addition  to  the  $2.50  per  day.  •  •  •  I  told  him  that  payment  would 
be  made  for  any  permanent  Injuries  he  might  have  sustained.  I  told  him 
that  he  would  be  paid  in  accordance  with  the  relief  plan." 

He  testifies  that  on  March  19th  he  went  to  the  home  of  the  plain- 
tiff, informed  him  about  the  relief  plan,  and  showed  him  the  regu- 
lar form,  and  told  him  all  about  it,  but  did  not  ask  him  to  sign.  He 
denies  that  he  ever  advised  the  plaintiff  against  signing  any  paper 
because  it  was  a  general  release.  He  said  that  he  read  the  agreement 
of  settlement  on  March  19th,  and  the  plaintiff  said  it  was  "all  right," 
but  the  wife  raised  an  objection.  He  returned  on  the  26th  with  the 
requirements  changed  to  meet  the  views  of  the  wife,  although  it  was 
practically  the  same.  He  testifies  that,  when  the  plaintiff  came  to  see 
him  later,  pressing  for  a  settlement,  he  said : 

"Perry,  I  think  you  are  very  foolish  to  ask  for  a  payment  until  the  doctor 
can  determine  wliat  your  permanent  injuries  are;   you  are  not  doing  your- 
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self  Justice.  I  told  him  we  were  willing  and  ready  to  pay  him  for  the  per- 
manent injuries  when  they  were  determined.  I  told  him  we  couldn't  tell 
what  the  permanent  injuries  were,  and  the  best  thing  he  could  do  would  be 
to  let  the  matter  go  Just  as  it  was,  receiving  the  daily  relief  of  $2.50,  and 
Just  at  the  moment  we  could  determine  what  the  i>ermanent  Injuries  were 
the  payment  would  be  made  to  him.  That  is  all  I  said  to  him.  That  is 
practically  the  entire  substance.  I  did  not  tell  him  in  that  conversation  that 
I  had  procured  a  paper  from  him  which  was  a  release  against  the  company,, 
and  that  I  wouldn't  pay  him  anything.  I  did  not  tell  him  anything  that 
sounded  in  substance  like  that.  I  did  not  say  to  him  at  that  time  that  I 
would  pay  him  $200  for  permanent  injuries,  and  if  he  didn't  take  that  he 
wouldn't  get  anything." 

I  think  that  the  testimony  adduced  by  the  plaintiff  did  not  justify 
a  finding  that  the  agreement  was  impeached.  The  parties  made  it  and 
performed  it  until  such  time  as  iht  plaintiff  formally  repudiated  it 
for  fraud.  I  find  no  indication  of  bad  faith  on  the  part  of  the  de- 
fendant. The  alleged  permanent  injuries  were  not  patent,  were  not 
capable  of  definite  ascertainment,  as  if  the  plaintiff  had  lost  a  1^  or 
an  arm  or  an  eye,  and  the  conduct  of  the  defendant  does  not  strike 
me  as  designed  to  delay  and  to  tire  out  the  plaintiff,  but  rather  to 
postpone  a  settlement  until  the  permanent  disability  could  be  ascer- 
tained definitely. 

[3]  I  think  that  the  contract  is  not  objectionable  in  the  eye  of  the 
law.  See  Petty  v.  Brunswick  &  Western  Ry.  Co.,  109  Ga.  666,  35  S. 
E.  82;  Railway  Co.  v.  Cox,  55  Ohio  St.  512,  45  N.  E.  641,  35  L.  R. 
A.  507;  Hamilton  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  (C.  C.)  118  Fed. 
92.  See,  too,  Bailey  on  Personal  Injuries  (2d  Ed.)  vol.  1,  §  59,  citing 
many  authorities.  The  plaintiff  did  not  waive  his  right  to  damages  or 
to  compensation  for  his  permanent  injuries;  he  but  agreed  as  to  the 
method  of  the  determination  thereof.  An  agreement  by  way  of  com- 
promise is  not  frowned  upon,  but  rather  encouraged  by  law.  Railway 
Co.  V.  Cox,  supra.  I  am  dissatisfied  with  the  verdict  upon  the  issue 
discussed,  because  I  think  it  is  "against  the  weight  or  preponderance 
of  evidence" ;  and  therefore  I  advise  a  reversal  of  the  judgment,  and 
the  order  and  the  granting  of  a  new  trial;  costs  to  abide  the  event. 
All  concur. 


(80  Misc.  Rep.  335.) 

THOMER  V.  BADER  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    April,  1913.) 

1.  Fkaudulent  Conveyances  ({  276*) — TBANsraa  of  Stock  of  Merchandise 

— Presumption  . 

Where  a  stock  of  merchandise  was  transferred  in  payment  of  a  pre- 
existing debt,  without  notice  of  the  contemplat-sd  transfer  having  been 
given  as  required  by  Personal  Property  Law  (Consol.  Laws  1909,  c.  41) 
i  44,  the  presumption  was  that  the  grantor  intended  thereby  to  defraud 
a  creditor  who  had  an  action  pending  against  her. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  ( 
808;    Dec.  Dig.  |  276.*] 

2.  Fratidclent  Conveyances  (§  301*) — Transfer  of  Stock  of  Merchandise 

— Sufficiency  of  Evidence. 

Evidence  In  an  action  to  have  a  bill  of  sale  to  a  stock  of  merchandise 
declared  fraudulent  held  to  show  that  the  purchaser  was  not  a  bona 

•For  oUier  cum  see  —m»  topic  A  {  mumbbb  in  Deo.  ft  Am.  Digs.  1N7  to  date,  A  Rep'r  Indexes 
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flde  purchaser  for  value,  and  tbat  the  real  purpose  of  the  transaction  was 
to  binder  plaintiff  In  the  collection  of  his  claim. 

[Ed.  Note. — ^For  other  cases,  see  Fraudulent  Ck>nve7ances,  Cent  Dig.  || 
604-907;  Dec.  Dig.  {  801.*] 

3.  Fbaudulent  Convbtances  (|  282*) — Tbansfbb  or  Stock  or  Mebohandise 
— BuBOSN  OF  Proof — -Defenses. 

Where  the  owner  of  a  stock  of  goods  transferred  the  same  in  payment 
of  a  debt  with  intent  to  defraud  her  other  creditors,  the  burden  was 
on  the  grantee,  in  an  action  to  have  the  transfer  declared  fraudulent, 
to  prove,  not  only  that  he  was  a  purchaser  for  value  In  good  faith,  but 
that  he  had  no  notice  or  knowledge  of  facts  which  put  him  on  inquiry  as 
to  grantor's  intent. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyancee,  Cent  Dig.  H 
817,  818;   Dec.  Dig.  i  282.  •] 

Action  by  Max  Tromer  against  Clara  Bader  and  another  to  have 
bill  of  sale  declared  fraudulent.    Judgment  for  plaintiff. 

Samuel  S.  Marcus,  of  New  York  City,  for  plaintiff. 
Aaron  Honig,  of  New  York  City,  for  defendants. 

COHALAN,  J.  [1]  Plaintiff  brings  this  action  to  stamp  as  fraud- 
ulent a  bill  of  sale  executed  by  the  defendant  Bader  to  her  son-in-law, 
the  defendant  Wittner.  The  facts  show  that  the  plaintiff  sued  the  de- 
fendant Bader  on  the  16th  day  of  November,  1911,  that  the  bill  of 
sale  was  made  and  delivered  on  the  23d  day  of  November,  1911,  and 
that  the  plaintiff  secured  a  judgment  against  the  defendant  Bader  on 
the  7th  day  of  December,  1911.  It  is  conceded  that  the  transfer  was 
made  during  the  pendency  of  the  action,  that  the  execution  was  re- 
turned unsatisfied,  and  that  no  notice  of  the  contemplated  transfer,  as 
required  by  section  44  of  the  Personal  Property  Law  of  the  Consol- 
idated Laws  of  1909,  was  given  by  either  of  the  defendants  to  the 
plaintiff.  The  bill  of  sale,  therefore,  is  presumed  to  be  fraudulent 
and  void  as  against  the  plaintiff,  who  was  a  creditor  at  the  time  of  the 
transaction. 

[2]  The  vendee  testified  that  he  parted  with  nothing  at  the  time  of 
the  execution  of  the  bill  of  sale,  but  that  he  received  it  in  payment  of 
a  pre-existing  debt  of  about  $2,000.  He  asserts  that  he  did  not  know 
that  the  plaintiff  was  suing  his  mother-in-law  at  the  time,  yet  her  at- 
torney in  that  action  was  the  attorney  who  drew  the  bill  of  sale,  and 
is  the  attorney  for  both  of  the  defendants  in  the  present  action.  The 
many  material  differences  between  the  testimony  of  this  witness  in 
supplementary  proceedings  and  in  his  examination  before  trial,  and 
his  testimony  at  the  trial  of  this  action,  stamp  his  story  as  being  un- 
true and  unworthy  of  belief.  Moreover,  the  day  after  he  received  the 
bill  of  sale  he  took  possession  of  the  stock,  put  it  on  a  truck,  and  de- 
livered it  to  the  firm  of  Laski  &  Levy,  to  whom  it  was  sold  for  about 
$1,450.  This  action  on  the  part  of  the  defendant  Wittner  bears  every 
mark  of  fraud.  Furthermore,  the  defendant  Wittner  asserts  that  his 
mother-in-law  owed  him  about  $2,000,  yet  the  consideration  expressed 
in  the  bill  of  sale  was  $1,000.  When  pressed  for  an  explanation  of 
this  discrepancy,  none  was  forthcoming.    The  defendant  Wittner  has 
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not  sustained  the  burden  of  proving  that  he  was  a  bona  fide  purchaser 
for  value,  and  I  am  of  opinion  that  the  real  purpose  of  this  transfer 
was  to  hinder  the  plaintiff  in  the  collection  of  his  claim. 

[3]  The  intent  on  the  part  of  the  grantor  being  to  defraud  her  cred- 
itors, the  presumption  is  that  such  also  was  the  intent  of  the  grantee, 
and  upon  him  devolved  the  burden  of  showing,  not  only  that  he  was 
a  purchaser  for  value  in  good  faith,  but  that  he  had  no  notice  or  knowl- 
edge of  facts  which  put  him  on  inquiry  as  to  the  intent  of  the  grantor. 
Gilmour  v.  Colcord,  96  App.  Div.  358,  89  N.  Y.  Supp.  689. 

Judgment  for  plaintiff. 


(156  App.  Div.  874.) 

POTTEE  v.  PICTORIAL  REVIEW  CO. 

(Supreme  Court,  Appellate  Dlylslon,  First  Department.    May  29,  1013.) 

lilBKL  AND  SLANDKB  ({  89») — ACTION — PB0FE88I0NAI.  CAPACIIT. 

Plaintiff,  an  engineer,  was  employed  by  the  city  of  New  Tork  to  pre- 
pare plans  for  a  public  improyeuient,  after  plans  which  included  a  filtra- 
tion plant  had  been  rejected  because  of  the  expense  of  execution.  The 
filtration  plant  was  omitted  at  the  Instance  and  to  suit  the  purpose  of 
the  dty.  Defendant  printed  an  article  concerning  plalnttfTs  alleged 
preparation  of  the  new  plans,  which  were  charged  to  be  defective  because 
of  the  omitted  filtration  plant  The  article,  however,  contained  no  as- 
persions on  plaintiff's  professional  capacity  or  discretion,  and  was  not 
libelous  per  se.  Held,  that  a  complaint  for  libel,  based  on  the  article, 
which  did  not  allege  that  plaintiff  was  ever  an  officer  of  the  city,  or  that 
he  was  generally  referred  to  or  known  as  such,  and  which  did  not  charge 
special  dainage,  was  demurrable. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  H  213, 
214;    Dec.  Dig.  i  89.«J 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alexander  Potter  against  the  Pictorial  Review  Company. 
From  an  order  overruling  defendant's  demurrer  to  the  complaint  for 
want  of  facts,  defendant  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Hugo  H.  Ritterbusch,  of  New  York  City,  for  appellant 
J.  Aspinwall  Hodge,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  If  by  any  reasonable  construction  of  the  article 
it  could  be  said  that  plaintiff  was  charged,'  in  his  professional  capacity, 
with  an  act  involving  such  a  degree  of  moral  turpitude  as  would  tend 
to  bring  him  into  disrepute  with  honorable  men,  I  should  be  willing  to 
admit,  although  but  a  single  isolated  act  of  such  character  was  charged, 
that  it  would  be  libelous  (Church  v.  Tribune  Ass'n,  135  App.  Div. 
30,  32,  119  N.  Y.  Supp.  885),  and  that  the  fact  that  no  general  pro- 
fessional incapacity  was  imputed  would  be  of  no  significance. 

But  it  appears  here  that  plaintiff  was  employed  by  and  prepared 
the  alleged  defective  plans  under  direction  of  his  employer,  the  city, 
after  plans  which  included  a  filtration  plant  had  been  rejected  because 
of  their  expense,  and  that  such  defective  plans  omitted  the  filtration 
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plant  at  the  instance  and  to  suit  the  purposes  of  the  city.  Under 
these  circumstances,  it  cannot  be  said  that  plaintiff  exercised  any 
professional  discretion  in  preparing  the  plans  alleged  to  have  been 
defective,  or  that  he  did  an)rthing  more  than  comply  with  the  express 
directions  given  to  him  by  those  whom  he  served,  assuming  no  pro- 
fessional responsibility  for  the  alleged  hygienic  deficiency  of  the  plans 
because  of  the  absence  of  the  filtration  plant. 

It  is  nowhere  alleged  that  plaintiff  was  ever  an  official  of  the  city 
or  even  that  he  was  generally  referred  to  or  known  as  such.  Plaintiff 
therefore,  can  have  no  benefit  from  the  innuendoes  which  attempt  to 
enlarge  the  plain  meaning  of  the  words  of  the  article.  For  the  same 
reason,  that  portion  of  the  article  referring  to  the  alleged  insult  to 
"Kate"  cannot  be  taken  as  in  any  way  referring  to  plaintiff.  "The  ar- 
ticle, thus  interpreted,  contains  nothing  libelous  per  se,  and,  as  there  is 
no  special  damage  alleged,  the  demurrer  was  good. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs.    All  concur. 


(80  Misc.  Bep.  840.) 

HAOKETT  V.  WALTER  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1913.) 

1.  LrrsKABT  Pbopebtt  (S  9*)— Tbansfeb — Fbaud— Sdfficienct  of  Evidence. 

Evidence  In  a  playwright's  action  to  enjoin  the  production  of  a  play, 
which  was  the  Joint  work  of  defendant  and  himself,  held  Insufficient  to 
sustain  his  contention  that  he  had  been  Induced  by  fraud  to  part  with 
bis  Interest  in  the  play. 

[Ed.  Note. — For  other  cases,  see  Literary  Property,  Cent.  Dig.  {  8 ;  Dec. 
Dig.  S  9.*] 

2.  IHJCNCTION  (I  108*) — Gbounds — Conditions  Pbecedent — SAtsa. 

Where  a  playwright  sold  his  rights  to  a  play,  which  was  the  joint 
work  of  the  buyer  and  himself,  and  received  the  purchase  money,  he 
could  not  thereafter  enjoin  the  buyer  from  producing  the  play,  on  the 
ground  that  he  had  been  fraudulently  deprived  of  his  rights  growing 
out  of  the  joint  authorship,  without  having  first  notified  the  defendant 
that  he  elected  to  disafBrm  the  contract  and  having  tendered  back  the 
purchase  money. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  H  184-186 ;  Dea 
Dig.  S  108.*] 

3.  liiTEBABT  Pbopebtt  (|  6*) — Tbansfeb — Kemedt  of  Selleb. 

That  a  playwright  may  have  used  poor  judgment  in  selling  his  inter- 
est In  a  play,  which  subsequently  proved  very  profitable  to  the  buyer, 
entitles  him  to  no  relief  from  the  courts. 

[Ed.  Note. — For  other  cases,  see  Literary  Property,  Cent  Dig.  {  6; 
Dec.  Dig.  I  6.*] 

Action  by  Walter  Hackett  against  Eugene  Walter  and  another  for 
an  injunction.    Judgment  for  defendants. 
Wise  &  Lichtenstein,  of  New  York  City,  for  plaintiff. 
Nathan  Burkan,  of  New  York  City,  for  defendants. 
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COHALAN,  J.  Plaintiff,  a  playwright,  brings  this  action  to  re- 
strain the  defendants  from  presenting  the  play  entitled  "Fine  Feath- 
ers." He  asserts  that  the  play  is  being  produced  as  the  individual 
work  of  the  defendant  Walter,  but  that  in  fact  it  was  the  joint  work 
of  Walter  and  himself.  In  a  word,  the  plaintiff  claims  that  the  de- 
fendants have  fraudulently  deprived  him  of  his  rights  growing  out  of 
the  joint  authorship  of  the  play. 

[1,  2]  The  evidence  does  not  sustain  this  contention.  It  appears 
that  the  plaintiff  wrote  the  scenario  and  theme  of  the  play  entitled 
"C.  O.  p.,"  and  on  the  17th  day  of  November,  1910,  with  one  Case, 
who  was  his  creditor  in  the  sum  of  $3,000,  he  transferred  it  to  the 
defendant  Walter.  The  latter,  who  is  a  playwright,  agreed  to  develop 
and  adapt  the  play  for  stage  representation,  and  to  pay  to  Case  25  per 
cent,  of  all  the  royalties  received  from  the  venture.  There  was  an 
additional  covenant  in  the  agreement  that  the  name  of  the  plaintiff 
should  be  printed  on  all  advertising  matter  as  the  co-author  of  the 
play.  This  agreement  conveyed  in  specific  terms  the  entire  title  in  the 
play  to  the  defendant  Walter.  As  the  owner  thereof  he  was  free  to 
change,  recast,  and  modify  to  any  extent  its  contents.  He  had  a  right 
to  contract  for  the  production  of  the  play  in  any  form  he  desired. 
After  the  agreement  was  made,  Walter  elaborated  the  dialogue,  made 
various  changes  in  the  work,  and  introduced  two  new  acts.  This  play 
was  produced  by  Charles  Dillingham,  and  after  three  weeks  of  per- 
formances it  was  abandoned  as  a  failure.  The  Shuberts  thereafter 
produced  the  play  under  the  title  of  "Homeward  Bound"  with  a  com- 
petent cast.  The  piece  played  to  a  losing  business,  and  further  per- 
formances were  suspended.  Another  attempt  was  made  to  produce  it 
by  Margaret  Illington,  but  after  three  performances  the  play  was  con- 
sidered impossible.  During  this  time  it  was  billed"  as  "a  play  by  Eu- 
gene Walter,  founded  on  a  theme  by  Walter  Hackett."  The  play  was 
then  retired  for  over  a  year  and  a  half.  In  the  meantime  the  defend- 
ant Walter  turned  the  play  from  a  comedy  into  a  tragedy,  and  nego- 
tiated with  the  defendant  Frazee  for  its  production.  The  defendant 
Walter  maintains  that  at  this  stage  he  would  do  no  further,  work  on 
the  play  unless  he  secured  a  bill  of  sale  of  it  from  the  plaintiff  and 
Case.  On  the  4th  day  of  June,  1912,  the  plaintiff  executed  a  further 
agreement  by  the  terms  of  which  he  sold  all  his  rights  in  the  play  to 
the  defendant  Walter.    This  agreement,  in  part,  reads  as  follows : 

"Tbe  party  of  the  8^»nd  part  [Walter]  shall  be  released  and  discharged 
from  all  obligations  nnder  the  said  agreement  dated  NoTember  17,  1910,  to 
the  party  of  the  first  part  [Hackett],  and  the  scenario  and  play  and  tbe 
stage  versions  and  several  titles  thereof,  and  all  the  rights  therein  for  all 
eountrles,  including  the  publishing  rights,  the  dramatic  rights,  the  right  to 
use  the  same  for  mechanltial  reproduction,  and  the  right  to  secure  copyrights 
and  extensions  and  renewals  of  copyrights  therein,  and  in  every  part  thereof, 
shall  belong  to  and  be  the  absolute  property  of  the  party  of  the  second  part, 
free  from  afay  right,  title.  Interest  or  claim  of  the  party  of  the  first  part. 
And  upon  the  payment  to  the  party  of  the  first  part  of  royalties  aggregat- 
ing the  sum  of  three  thousand  dollars  ($3,000.00),  the  party  of  the  first  part 
agrees  and  consents  that  the  said  Frank  M.  Case,  Jr.,  assigns,  transfers,  and 
sets  over  unto  the  party  of  the  second  part  all  contracts,  accounts,  and  de- 
mands heretofore  assigned  by  said  party  of  the  first  to  said  Frank  M.  Case^ 
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Jr.,  to  Becnre  the  payment  of  the  snin  of  three  thousand  dollars  ($3,000.00) 
owing  by  said  party  of  the  first  part  to  the  said  Frank  M.  Case,  Jr.,  and 
the  party  of  the  first  part  agrees  to  assign,  transfer,  and  set  over  to  the 
party  of  the  second  part  all  his  right,  title,  and  interest  In  the  above-men- 
tioned contracts,  accounts,  and  demands." 

The  plaintiff  states  that  he  read  over  this  agreement,  and  that  he 
wrote  out  in  his  own  handwriting  a  receipt  for  $200  in  full  payment 
and  in  release  of  all  claims  which  he  may  have  had  in  the  play  en- 
titled "Homeward  Bound.''  The  testimony  shows  that  no  fraudulent 
inducements  were  employed  in  the  execution  of  this  agreement.  At 
least  three  failures  were  charged  up  against  the  playi  It  was  entirely 
speculative  whether  the  play,  as  changed  and  rewritten  by  Walter, 
would  achieve  the  success  that  it  afterward  attained.  The  agreement 
was  signed  on  June  4,  1912,  and  the  play  was  not  produced  in  Chicago 
until  August  12,  1912,  when  in  fact  it  did  become  popular.  That  it 
became  a  success  was  undoubtedly  due  to  the  ability  and  enterprise  of 
the  deifendants.  There  is  no  dispute  of  the  fact  that  the  plaintiff 
directly  and  indirectly  received  for  the  play  $3,200,  and  after  the 
numerous  failures  of  the  play  under  different  titles  the  plaintiff  felt 
that  he  should  dispose  of  it. 

[3]  It  is  not  the  province  of  this  court  to  make  a  new  contract  for 
the  plaintiff,  nor  to  relieve  him  from  the  terms  of  a  contract  in  the 
execution  of  which  he  admits  that  he  used  poor  judgment.  Moreover, 
where  a  party  claims  that  he  has  been  induced  to  execute  a  contract 
by  the  fraud  of  the  other  party,  he  cannot  accept  the  benefits  of  the 
contract  ^nd  then  refuse  to  perform  it  on  his  part.  It  was  incumbent 
upon  the  plaintiff,  on  the  discovery  of  the  alleged  fraud,  to  return  the 
benefits  that  he  secured  under  the  contract,  and  to  give  notice  to  the 
defendants  that  he  elected  to  disaffirm  the  contract.  Outcault  v.  Bon- 
heur,  120  App.  Div.  171,  104  N.  Y.  Supp.  1099;  Hallahan  v.  Webber. 
7  App.  Div.  122,  40  N.  Y.  Supp.  103 ;  Gould  v.  Cayuga  County  Nat. 
Bank,  86  N.  Y.  75.  There  is  no  evidence  in  the  case  that  the  plaintiff 
at  any  time  notified  the  defendant  Walter  that  he  elected  to  disaffirm 
the  contracts,  nor  is  there  any  evidence  that  he  ever  tendered  back 
the  $3,200  received.    Judgment  for  the  defendants. 

Judgment  for  defendants. 


(80  Hisa  Bep.  290.) 

HERTZBERG  t.  ELVID6B. 

(Supreme  Court,  Special  Term,  Monroe  Cionnty.    April,  1813.) 

1.  Costs  (|  191*) — Items  Taxable — Fees  or  Reixbeb. 

TTnder  Code  CIt.  Proc.  i  1019,  depriving  a  referee  of  any  right  to  the 
fees  provided  for  by  Code  Civ.  Proc.  !  S236,  and  section  3261,  subd.  8, 
where  the  reference  is  terminated  in  a  certain  manner,  a  party  who 
paid  the  fees  of  a  referee  after  he  had  forfeited  his  right  thereto  by 
withholding  bis  report,  was  not  entitled  to  have  such  fees  taxed  aa 
costs  against  his  adversary. 

[Ed.  Mote. — ^For  other  cases,  see  Costs,  Cent  Dig.  |  697;  Dec.  Dig.  { 
191.*] 
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2.  CJosTs  (8  189*) — ^Items  Taxable — Stewogbaphkb's  Fees. 

The  fees  of  the  stenographer  taking  testimony  before  a  referee  can-  be 
taxed  as  costs  only  by  consent,  since  there  Is  no  statute  authorizing  such 
taxation. 

[Ed.  Note. — ^For  other  cases,  see  Costs,  Cent  Dig.  gS  744-749 ;  Dec.  Dig. 
.    8  189.*] 

3.  Costs  (§  10*) — Items  Taxable  by  Aqbeeuent — Stenoobapheb's  Fees. 

An  agreement  between  the  parties  that  the  fees  of  a  stenographer  tak- 
ing testimony  before  a  referee  shall  be  taxed  as  costs  is  binding. 

[Ed.  Note. — ^For  other  cases,  see  Costs,  Cent  Dig.  {|  17-19;  Dea  Dig. 
I  10.*] 

4.  Costs  (I  10*) — ^Aobbeioirt  as  to  Itkhs  Taxable — Cokstbxjction  aud  Ew- 

ITECT. 

Under  an  agreement  "that  the  stenographer's  fees  should  be  constituted 
a  cost  and  disbursement  of  the  action,  and  taxed  as  such,  with  the  ref- 
eree's fee,"  the  stenographer's  fees  were  taxable  as  costs,  though  the 
referee  forfeited  his  right  to  his  fees,  especially  where  the  agreement 
was  subsequently  ratified  by  the  parties  by  stipulating  to  use  the  stenog- 
rapher's transcript  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  §{  17-19 ;  Dec.  Dig. 
«  10.*] 

Action  by  Charles  R.  Hertzberg  against  Frank  E.  Elvidge.    On 
motion  to  set  aside  judgment.    Ordered  according  to  opinion. 
See,  also,  79  Misc.  Rep.  109,  140  N.  Y.  Supp.  670. 

Charles  H.  Rowe,  of  Rochester,  for  plaintiff. 
Mclnerney  &  Bechtold,  of  Rochester,  for  defendant 

SAWYER,  J.  The  motion  to  set  aside  the  judgment  herein  was 
sent  to  a  referee  for  determination  and  report  upon  the  facts,  under 
the  provisions  of  section  1015  of  the  Code  of  Civil  Procedure.  A 
number  of  hearings  were  had  before  him,  during  which  a  large  amount 
of  evidence  was  taken.  His  report,  however,  not  having  been  filed 
with  the  clerk,  or  delivered  to  the  attorney  for  one  of  the  parties, 
within  60  days  from  the  time  when  the  matter  was  finally  submitted, 
plaintiff's  attorney  elected  to  end  the  reference  and  served  the  notice 
provided  for  in  section  1019  of  the  Code.  Subsequently  the  whole 
matter  again  came  before  the  court,  and  upon  its  determination  de- 
fendant entered  an  order  vacating  the  judgment,  with  $10  costs,  and 
$166  disbursements  of  the  motion.    140  N.  Y.  Supp.  670. 

Plaintiff  now  moves  to  resettle  and  correct  such  order,  by  elim- 
inating therefrom  the  allowance  of  said  sum  for  disbursements.  It 
appears  by  defendant's  affidavit  that  these  disbursements  are  made  up 
of  two  items,  one  for  $100  fees  of  the  referee,  and  one  of  $66  fees 
of  the  stenographer  who  took  the  minutes  of  the  hearing.  No  ques- 
tion is  made  but  that  these  sums  were  actually  paid  by  defendant; 
plaintiff's  contention  being  only  that  no  authority  for  their  recovery 
exists.  If  this  be  true,  the  motion  must  prevail ;  for  it  is  well  settled 
that  costs  are  the  creature  of  statute,  and  in  the  absence  of  such  sanc- 
tion cannot  be  imposed,  except  by  consent.  Cassidy  v.  McFarland, 
139  N.  Y.  201.  34  N.  E.  893;  Seasongood  v.  Elevated  R.  R.  Co.,  18 
N.  Y.  Supp.  775. 
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[1]  First.  Section  3236  and  subdivision  3  of  section  3251  of  the 
Code  provide  that  upon  such  a  motion,  where  a  reference  has  been 
had,  costs  may  be  avtrarded  in  "a  sum  fixed  by  the  court  or  judge  not 
exceeding  ten  dollars  beside  necessary  disbursements  for  printing  and 
referee's  fees,"  and  but  for  the  termination  of  the  reference  the  item 
for  $100  referee's  fees  could  have  been  properly  awarded.  Section 
1019,  however,  distinctly  and  specifically  provides  that,  where  a  refer- 
ence is  terminated  in  the  manner  therein  pointed  out,  "the  referee  i^ 
not  entitled  to  any  fees." 

By  his  failure  to  either  file  or  deliver  his  report  this  referee  brought 
himself  squarely  within  that  limitation,  and  the  payment  of  his  fees 
by  defendant  was  therefore  purely  voluntary.  These  sections,  con- 
strued together,  contemplate  that  fees,  to  which  a  referee  is  lawfully 
entitled,  may  be  paid  and  recovered  as  a  taxable  disbursement,  but 
that  where  the  referee  has,  by  withholding  his  report,  forfeited  his 
right  thereto,  their  payment  does  not  entitle  a  party  to  charge  the 
amount  against  his  adversary  as  a  disbursement. 

[2]  Second.  No  statutory  warrant  for  taxation  of  stenographer's 
fees  as  a  disbursement  exists,  and  it  has  been  held  many  times  that 
because  of  such  absence  of  authority  moneys  paid  therefor  cannot  be 
taxed,  except  by  consent.  Pfaudler  Barm  E.  B.  A.  Co.  v.  Sargent,  43 
Hun,  154;  Hudson  v.  Erie  R.  Co.,  57  App.  Div.  98,  68  N.  Y.  Supp. 
28;  Seasongood  v.  Elevated  R.  R.  Co.,  supra. 

I  am  not  unmindful  that  this  rule  has  been  relaxed,  so  as  to  permit 
the  cost  of  stenographer's  minutes  procured  for  the  preparation  of  a 
case  on  appeal,  or  amendments  thereto,  to  be  so  taxed.  Pratt  v.  Clark, 
124  App.  Div.  248,  108  N.  Y.  Supp.  734;  Gallagher  v.  Baird,  60  App. 
Div.  29,  69  N.  Y.  Supp.  676.  But  this  change  in  practice  seems  to 
extend  no  further  than  this,  and,  indeed,  it  could  not  well  be  extended, 
for  the  reason  that  it  is  based  solely  upon  the  implied  authority  found 
in  rule  32  of  the  General  Rules  of  Practice,  which,  of  course,  has  the 
eflfect  of  legislative  enactment.  Prindle  v.  Dean  (Sup.)  128  N.  Y. 
Supp.  1051. 

[i]  In  modern  practice,  courts,  referees,  and  the  profession  gen- 
erally, have  come  to  rely  almost  entirely  upon  stenographers,  official 
or  otherwise,  for  the  taking  and  transcribing  of  the  minutes  of  a  trial. 
In  the  absence  of  other  provision  for  the  payment  for  transcribed 
minutes,  and  for  those  of  unofficial  stenographers,  it  is  usual  for  the 
parties  to  stipulate  that  they  shall  become  a  taxable  disbursement. 
Such  agreements  are  binding  upon  their  makers,  and  the  practice  has 
the  approval  of  the  courts.    Seasongood  v.  Elevated  R.  R.  Co.,  supra. 

[4]  In  this  case  a  stenographer  was  employed,  and  preliminary  to 
the  taking  of  the  evidence,  and  in  conformity  with  the  common  method 
of  procedure,  a  stipulation  was  entered  into  between  the  parties : 

"That  the  stenographer's  fees  should  be  constituted  a  cost  and  disburse- 
ment of  the  action,  and  taxed  as  such,  with  the  referee's  fees." 

It  will  be  observed  that  this  stipulation  is  not,  as  is  sometimes  the 
case,  that  the  stenographer's  fees  shall  be  included  with  and  constitute 
a  part  of  the  referee's  fees,  and  taxed  therewith  accordingly,  but  that 
they  shall  constitute  a  disbursement  in  the  action,  to  be  taxed  at  the 
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same  time  as  those  of  the  referee,  which,  it  was  then  expected,  would 
ultimately  be  included  in  the  disbursements  of  the  motion.  That  the 
parties  did  not  consider  these  fees  a  part  of  the  referee's  fees  is  em- 
phasized by  the  fact  that  after  the  reference  was  terminated,  and  the 
matter  was  again  presented  to  the  court,  they  assumed  control  of  the 
stenographer's  record,  and  by  written  stipulation,  among  other  things, 
provided : 

"That  the  evidence  heretofore  taken  herein  by  the  referee  may  be  sub- 
mitted to  Hon.  .Samuel  Nelson  Sawyer,  the  justice  before  whom  the  matter 
Is  returnable  at  Lyons,  and  the  original  question  at  issue  as  to  whether  or 
not  the  service  was  made  upon  said  defendant,  as  alleged  In  the  afiBdavlt  of 
service  attached  to  said  Judgment  roll,  may  be  decided  by  him,  the  same  as 
if  no  reference  had  been  ordered  herein." 

By  this  stipulation  the  parties  adopted  and  ratified  that  originally 
made,  so  far  as  it  relates  to  the  stenographer's  fees,  and  availed  them- 
selves of  the  evidence  taken  by  him  by  submitting  it  to  .the  court  as  the 
basis  for  its  disposition  of  the  case.  Both  by  its  phraseology  and  by 
the  acts  of  the  parties  in  relation  to  the  stenographer,  it  is  evident 
that  their  agreement  intended  his  fees  should  be  taxed  as  a  disburse- 
ment entirely  independent  of  those  of  the  referee,  and  it  follows  that 
recovery  of  the  cost  thereof  is  not  defeated  by  the  provisions  of  sec- 
tion 1019,  which  deprives  the  referee  of  his  fees. 

In  accordance  with  the  foregoing,  this  order  should  be.  resettled,  so 
as  to  eliminate  the  referee's  fees  of  $100,  and  provide  thafc  it  be 
granted,  with  $10  costs,  and  the  amount  disljursed  for  stenograpHer's 
fees  to  be  taxed.    Order  may  be  entered  accordingly,  without  costs. 

Ordered  accordingly. 


(80  Misc.  Bep.  295.) 

PABKER  T.  OSWEGO  CONST.  CO. 

(Supreme  Court,  Special  T«:m,  Onondaga  County.    April,  1913.) 

1.  NXOUOBNOE   ({    2*) — ^AcnONABUB    NeGUOINCE — ESSENTIALS. 

There  can  be  no  actionable  negligence,  unless  It  is  occasioned  by  a  vio- 
lation of  Some  duty  owing  to  the  injured  person. 

[Ed.  Note.-^For  other  cases,  see  Negligence,  Cent  Dig.  §§3,  4;  Dec. 
Dig.  i  2.»] 

2.  Neolioence  (I  1*) — "Affibmative  Neglioencb." 

The  definition  of  the  phrase  "afllrmatlTe  negligence,"  as  used  in  the 
rule  that  every  one  must  refrain  from  affirmative  negligence  in  the  man- 
agement of  his  property  or  business,  where  such  negligence  is  likely  to 
subject  others  to  dangers,  varies  with  the  relation  of  the  parties  and  the 
duty  one  owes  to  another ;  and  where  one  is  the  owner  of  the  property, 
and  the  other  a  licensee  or  trespasser,  the  meaning  is  restricted. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  {  1 ;  Dec.  Dig. 
II.*] 
8.  Bbidqes    (S  35*) — ^^Pebsonai.    IirjtTBna — ^Atfibuative    Neouokrok — ^Lia- 

BILITT    01*  CONTBACTOB. 

Where  a  contractor,  in  making  excavations,  cut  ott  the  end  of  a  state 
bridge  without  the  owner's  consent  or  approval,  and  arranged  supports 
for  the  remainder  in  a  negligent  manner,  as  the  result  of  which  it  fell, 
and  injured  plaintiff,  who  was  stauOiug  on  the  bridge,  where  he  had  a 

*For  otb«r  casw  M*  Muna  topic  A  I  mukbbb  in  Dec.  t  Am.  Digs.  1907  to  data,  ft  Rap'r  IsdaxM 
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right  to  be,   watching  the  contractor's  operations,   the  contractor  waa 
guilty  of  afflrmatlTe  negligence,  and  was  liable. 

lEd.  Note.— For  otber  cases,  see  Bridges,  Cent.  Dig.  {{  80,  96.  98,  109; 
Dec.  Dig.  i  85.*] 

Action  by  Linus  J.  Parker  against  the  Oswego  Construction  Com- 
pany.   Demurrer  to  complaint  overruled. 

Olmsted,  Van  Bergen  &  Searl,  of  Syracuse,  for  plaintiff. 
Bond  &  Schoeneck,  of  Syracuse,  for  defendant. 

ANDREWS,  J.  The  complaint  shows  that  there  existed  a  bridge 
extending  westerly  from  a  public  highway  in  the  city  of  Fulton  across 
the  Oswego  Canal  and  then  across  an  arm  of  the  Oswego  river  to  an 
island  in  the  said  river.  This  island  was  occupied  by  the  Fulton  Light, 
Heat  &  Power  Company.  The  bridge  in  question  was  the  property 
of  the  state  of  New  York,  and  had  been  for  over  30  years  used  by  the 
public. 

The  defendant  was  engaged  in  making  excavations  for  the  Barge 
Canal  between  "the  bed  of  the  Oswego  river  and  the  Oswego  Canal  at 
Fulton.  In  the  performance  of  this  work  it,  without  the  right  so  to  do, 
cut  off  the  westerly  end  of  the  bridge,  and  attempted  to  support  the 
remainder  by  certain  trusses,  but  did  it  in  so  negligent  and  improper 
a  manner  that  what  remained  of  the  bridge  was  dangerous  and  un- 
safe, and  liable  to  fall  of  its  own  weight  at  any  time.  Thereafter  it 
permitted  and  allowed  a  large  number  of  persons,  including  the  plain- 
tiff, to  use  the  said  bridge  daily  as  a  point  of  observation,  and  many 
persons  congregated  upon  it  each  day  for  the  purpose  of  observing  its 
operations. 

While  the  plaintiff  was  on  the  bridge  for  this  purpose  on. August 
8,  1912,  and  himself  in  the  exercise  of  due  care,  the  bridge  fell,  and 
he  was  injured.  It  is  claimed  that  the  facts  stated  fail  to  show  the 
existence  of  a  cause  of  action  in  favor  of  the  plaintiff. 

[1]  There  is  no  injury,  in  the  legal  sense,  which  can  give  a  right 
of  action,  unless  it  is  occasioned  by  a  violation  of  some  duty  owing  to 
the  injured.  But  it  may  be  stated  as  a  general  rule  that  every  one 
must  refrain  from  affirmative  negligence  in  the  management  of  his 
property  or  business,  where  such  negligence  is  likely  to  subject  others 
to  danger. 

[I]  The  definition  to  be  given  to  the  phrase  "affirmative  negli- 
gence" varies,  however,  with  the  relation  of  the  parties  and  the  duty 
one  owes  to  the  other.  Where  the  one,  for  instance,  is  the  owner  of 
property,  and  the  other  a  trespasser  or  a  licensee,  the  meaning  is  re- 
stricted. In  Nicholson  v.  Erie  R.  Co.,  41  N.  Y.  525-538,  Judge  Eari 
cites  with  approval  a  Massachusetts  case  where  the  plaintiff,  a  licensee, 
was  injured  while  passing  over  the  defendant's  property  by  a. keg 
thrown  out  of  the  window  by  one  of  the  defendant's  servants,  and  a 
recovery  was  had.  But,  he  says,  that  no  recovery  would  have  been 
possible^  had  the  keg  been  carelessly  placed  on  the  roof  and  then 
blown  down  upon  the  plaintiff.  In  Fox  v.  Wam'et-Quinlan  Asphalt 
Co.,  204  N.  Y.  240,  97  N.^E.  497,  38  L.  R.  A.  (N.  S.)  395,  the  plain- 
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tiff  fell  into  an  excavation  which  had  been  continued  by  the  defendant 
on  its  own  land  across  a  pathway  continuously  used  by  licensees,  and 
it  was  held  that  there  could  be  no  recovery. 

There  can  be  no  doubt,  however,  that  if  a  keg  negligently  placed 
upon  a  roof  falls  and  injures  a  person  passing  in  a  public  highway, 
or  if  the  excavation,  in  the  Fox  Case,  had  been  continued  across  such 
a  highway,  the  person  responsible  for  such  an  act  would  have  been 
held  guilty  of  affirmative  negligence.  It  is  equally  clear  that  in  either 
case,  had  the  person  injured  been  the  owner  of  a  right  of  way  over  the 
defendant's  property,  and  had  he  been  injured  while  lawfully  passing 
over  the  same,  a  recovery  would  have  been  permitted. 

The  rule  with  regard  to  the  owners  of  property  and  trespassers  and 
licensees  is  based  upon  the  theory  that  owners  should  have  reasonable 
freedom  of  the  use  of  their  own  land  in  their  own  way,  and  that  in 
making  such  use  of  it  they  should  not  be  embarrassed  by  others  hav- 
ing no  claim  or  title  thereto.  It  is  therefore  at  least  doubtful  whether, 
had  the  bridge  in  question  been  interfered  with  by  the  state,  it  being 
the  state's  property,  and  the  plaintiff  being  a  licensee,  there  could  be 
any  recovery ;  and  the  various  cases  cited  by  the  defendant  in  support 
of  its  demurrer  all  bear  upon  this  question. 

[3]  The  defendant  in  this  case,  however,  does  not  stand  in  that  rela- 
tion to  the  plaintiff  or  to  the  property  where  the  injury  is  alleged  to 
have  occurred.    So  far  as  it  is  concerned  the  plaintiff  had  a  right  to 
'    be  upon  the  bridge  in  question.    As  to  it  he  was  neither  a  trespasser 
nor  a  licensee.    He  was  there  with  the  consent  and  approval  of  the 
f     owner  of  the  property.    The  defendant  knew  that  he  was  likely  to  be 
-y,^  upon  the  bridge,  and  that  weakening  it  was  likely  to  cause  him  injury. 
^•■"     The  defendant  was  not  acting  for  Uie  owner,  or  with  its  consent  and 
^^N  '  approval.     It  cannot  claim,  flierefore,  that  it  comes  within  the  rule 

Ct'     ^,        .  defining  acts  of  affirmative  negligence  as  between  the  owner  and  the 
,..^  Micensee  or  trespasser^    It  is  in  the  position  of  one  who  negligently 

J      \     performs  an  actjikely,  in  the  ordinary  course  of  events,  to  injure  an- 
^     ■"•"   ,,'^'"      other;  that  other  being  where,  so  far  as  the  defendant  is  concerned, 
..  ■*    ,      he  had  a  perfect  right  to  be.    Such  an  act,  under  such  circumstances, 
\  *  is  affirmative  negligence.    Commonwealth  Co.  v.  Melville,  210  111.  70, 

70  N.  E.  1052. 
\  ,j        I  have  found  no  case  in  point  on  this  subject,  but  Murphy  v.  City 
,w  of  Brooklyn,  118  N.  Y.  575,  23  N.  E.  887,  was  an  action  brought  to 

,x  ■'^    .  recover  damages  for  injury  received  by  a  licensee  through  falling  into 
>r_^  ''^    s"^^  ^a  hole  near  the  pathway  which  he  was  following  over  another's  land. 
."^  v^  ""This  hole  was  constructed  by  a  third  party.    Judge  Parker,  in  his  state- 
",  \,    «**^       ment  of  facts,  says  that  it  does  not  appear  that  it  was  not  constructed 
.  ■       ^c      with  the  consent  of  the  owner,  and  further  on  argues  that  the  owner 
-''.-  himself  would  not  have  been  liable  under  the  circumstances,  stad  that 

"  "  he  could  permit  another  to  do  what  he  might  do  himself;   assuming, 

apparently,  that  if  the  owner  had  not  consented  there  might  have  been 
liability. 

The  demurrer  herein  is  overruled  upon  the  usual  terms. 
Demurrer  overruled. 


Digitized  by 


Google 


Sup.  Ct)  mOKBSOLL  V.  INGEBSOU.  217 

W  IOk.  Rep.  299.) 

INGERSOlJi  T.  INOERSOLL  et  aL 
(Supreme  CJourt,  Special  Term,  Greene  County.    April,  1918.) 

1  Wnxa  (J  822*) — CoNSTBUCTioN — Rebiduaby  Clause. 

Wbere  the  residuary  clause  of  a  will  provided  that  the  remainder  of 
testatrix's  property  should  be  divided  Into  three  parts  for  certain  dev- 
isees, and  where  upon  her  death  It  developed  that  her  personal  estate 
was  Insufficient  to  satisfy  the  general  legacies,  lands  constituting  part 
of  the  residuary  estate  were  not  chargeable  with  the  payment  of  gen- 
eral legacies,  In  the  absence  of  anything  In  the  will  or  circumstances 
snrronndlng  testatrix  at  the  time  of  Its  execution  indicating  a  clear  in- 
tention to  charge  such  legacies  upon  the  land. 

[Ed.  Mote.— For  other  cases,  see  Wills,  Cent  Dig.  |  2120;   Dec.  Dig. 
f  S22.»] 

a  Wll-I-S  ({    e34»)— CONSTBUCTION GlIT. 

Xbe  rule  that  where  there  Is  no  direct  gift  by  will,  except  that  con- 
tained in  a  direction  to  pay  or  divide  In  the  future,  the  gift  is  future, 
and  not  immediate,  is  not  an  absolute  rule,  but  must  always  yield  to  the 
testator's  intention  as  found  in  the  entire  will  and  surrounding  circum- 
stances. 

CE:d.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f§  1488-1510;  Dec. 
Dig.  S  634.*] 

Action  by  George  Pratt  Ingersoll,  as  executor,  etc.,  against  Theresa 
Van  Den  H.  Ingersoll  and  others,  to  construe  a  will.  Findings  and 
judgment  ordered. 

Theodore  F.  Humphrey,  of  New  York  City,  for  plaintiff. 

Thotmas  Hun,  of  Albany,  guardian  ad  litem,  for  infant  defendants. 

CHE;sTER,  J.  Under  the  will  of  Mary  E.  Ingersoll,  the  construc- 
tiOTV  oi  which  is  sought  in  this  action,  the  testatrix  gave  to  18  legatees 
get\eral  legacies  aggregating  $22,550.  Two  of  these  legatees,  having 
\egacies  amounting  to  $300,  died  before  the  testatrix,  so  that  their 
legacies  lapsed,  which  left  $22,250  of  unlapsed  money  legacies  given 
by  the  will.  In  her  will  the  testatrix  devised  a  house  and  lot  in  New 
Haven  to  her  brother,  who  is  the  plaintiff,  for  life,  with  remainder  to 
a  nephew  and  two  nieces.  She  also  gave  numerous  specific  bequests 
of  jewelry,  silverware,  china,  and  other  personal  effects.  The  will 
then  contained  the  following  residuary  clause: 

"Thirty-eighth.  All  the  rest,  residue  and  remainder  of  my  property  of  ev- 
ery nature  and  description  and  wheresoever  located,  I  direct  my  executor  to 
divide  Into  three  parts.  I  give,  devise  and  bequeath  one  of  said  parts  to 
the  children  of  my  brother  C.  Macrae  Ingersoll,  the  second  of  said  parts  to 
the  children  of  my  brother  George  Pratt  Ingersoll  and  the  third  of  said  parts 
to  the  children  of  my  sister  Maud  M.  Angell,  now  deceased,  and  their  heirs 
forever  per  stirpes,  and  In  case  of  the  death  of  any  of  said  children  before 
my  death,  leaving  Issue,  I  direct  that  such  issue  shall  take  the  share  of  his 
or  her  deceased  parent  per  stirpes." 

All  the  devisees  named  in  this  clause  are  living  and  have  been  made 
parties  to  this  action.  The  will  bears  date  April  11,  1906.  The  tes- 
tatrix died  February  23,  1911.  The  proof  shows  that  at  the  time  of 
her  death  she  was  possessed  of  personal  property  of  the  value  of  about 

'For  oUmt  eaaw  see  Mine  tople  A  {  ndiibu  In  Dec.  tt  Am.  Dig*.  OVl  to  <Uto,  ft  R«p'r  Indexes 


Digitized  by 


Google 


218  142  KBW  ZOBK  SUPPLEMENT  (Sup.  Ct. 

$16,000,  and  that  her  debts,  the  expenses  of  administration,  and  other 
miscellaneous  expenses  amounted  to  $7,049.20.  There  was,, therefore, 
cash  available  to  pay  only  about  40  per  cent,  of  these  unlapsed  general 
legacies.  In  addition  to  the  New  Haven  house,  which  the  testatrix  de- 
vised, as  above  mentioned,  she  had  no  real  estate  at  the  time  of  her 
death,  except  an  undivided  one-third  interest  in  what  was  known  as 
the  old  Pratt  homestead,  at  Prattsville,  Greene  county,  which  interest 
was  worth  about  the  sum  of  $1,000. 

[1]  The  plaintiff  insists  that  under  the  thirty-eighth  or  residuary 
-clause  of  the  will  the  interest  of  the  testatrix  in  the  Prattsville  prop- 
erty, which  constituted  a  part  of  her  residuary  estate,  is  chargeable 
■with  the  payment  of  general  l^acies,  because  of  the  insufficiency  of 
her  personal  estate  to  satisfy  the  same,  and  that  the  thirty-eighth 
clause  of  the  will  by  implication  at  least  clothed  the  executor  with  a 
power  of  sale  of  such  real  estate  for  the  purpose  of  paying  legacies. 
This  position  is  controverted  by  the  devisees  mentioned  in  the  thirty- 
eighth  clause. 

The  contention  of  the  plaintiff  cannot  be  maintained,  unless  from 
the  will  and  the  surrounding  circumstances  relating  to  the  estate  of 
the  testatrix  at  the  time  the  will  was  made  there  can  be  found  a  clear 
and  manifest  intention  pn  her  part  to  charge  her  legacies  upon  the 
lands.-  Morris  v.  Sickly,  133  N.  Y.  456,  31  N.  E.  332;  McGoldrick 
V.  Bodkin,  140  App.  Div.  196,  125  N.  Y.  Supp.  101.  The  will  was 
made  nearly- five  years  prior  to  the  death  of  the  testatrix  and  there 
is  nothing  in- the  proof ,  except  the  merest  inference,  that  the  condition 
and  amount  of  the  estate  was  the  same  at  the  time  of  the  making  of 
the  will  as  at  the  time  of  her  death.  The  evidence  is  insufficient,  in 
my  opinion,  to  show  that  the  testatrix  intended  to  charge  her  real  es- 
tate with  the  payment  of  these  general  legacies.  It  gives  no  light 
upon  the  question  whether  or  not  she  suffered  losses  during  the  long 
period  intervening  between  the  making  of  the  will  and  the  date  of  her 
death.  The  residuary  clause  in  question,  on  the  other  hand,  furnishes 
in  itself  quite  convincing  evidence  that  she  at  least  supposed  when  she 
madb  her  will  that  she  would  have  a  residue  of  personal  property  to 
be  disposed  of'  after  the  payment  of  her  general  legacies,  for  that 
clause  is  comprehensive  enough  to  cover  persortal  as  well  as  real 
property  and  that  ^obably  explains  her  direction  to  divide  the  same 
into  three  parts.  The  aid  of  the  executor  in  dividing  any  personal 
property,  undisposed  of  by  the  will,  among  her  three  classes  of  neph- 
■ews  and.  nieces — ^the  children  of  her  two  brothers  and  her  sister — 
would  have  been  quite  essential;  but  such  aid  would  not  be  needed 
with  respect  to  her  real  estate,  for  she  had  but  two  pieces  of  realty, 
one  of  which  she  effectually  devised  by  her  will,  leaving  a  single  piece, 
a  country  homestead,  which  the  proof  shows  could  not  be  well  divided, 
to  fall  into  the  residue,  and  her  interest  in  which  she  devised  to  these 
three  classes  in  equal  parts. 

I  do  not  think  that  the  direction  to  divide  in  this  residuary  clause 
can  be  fairly  construed,  under  the  circumstances  of  this  case,  as  a 
power  of  sale  in  the  executor  to  divide  the  residue  into  three  parts ; 
but  this  direction  is  followed  by  a  devise  and  bequest  of  one  of  said 
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parts  to  the  children  of  each  of  her  two  brothers  and  of  her  deceased 
sister. , 

[I]  Therefore  the  rule  that  where  there  is  no  direct  gift,  except 
that  contained  in  a  direction  to  pay  or  divide  in  the  future,  the  gift 
is  future  and  not  immediate,  has  no  application  here;  and  even  that 
rule  is  not  absolute,  but  must  always  yield  to  the  intention  of  the 
testator,  as  found  in  the  entire  will  and  the  surrounding  circumstances. 
Roosa  V.  Harrington,  171  N.  Y.  341,  349  et  seq.,  64  N.  E.  1 ;  Goebel 
V.  Wolf,  113  N.  Y.  412,  21  N.  E.  388,  10  Am.  St.  Rep.  464.  I  think, 
therefore,  there  has  been  a  vesting  in  these  three  classes  of  nephews 
and  nieces  of  the  interest  of  the  testatrix  in  the  Prattsville  property, 
that  the  will  gives  no  power  of  sale  thereof  to  the  executor,  and  that 
the  undivided  interest  of  the  devisees  in  such  property  is  fixed  by  the 
will  and  by  the  law,  without  any  aid,  or  need  of  aid,  on  the  part  of  the 
executor  in  making  a  division. 

Findings  and  judgment  in  harmony  with  this  opinion,  with  one  bill 
of  costs  to  the  plaintiff  and  one  bill  of  costs  to  the  infant  defend- 
ants appearing  by  guardian  ad  litem,  payable  out  of  the  fund,  may  be 
presented  for  signature. 

Ordered  accordingly. 


(167  App.  Dlv.  332.) 

BULLOCK  T.  NEW  TOBK  CENT.  &  H.  H.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  6,  1913.) 

1.  HAU.BOADS  (8   274*) — INJTJBIE8  TO   LICENSEE — PeBSONS  ABOUT  STATION. 

Plaintiff,  a  boy  of  12  years,  who  was.  sent  to  defendant's  station  to 
meet  a  person,  who  was  to  arrive  on  a  train,  and  to  receive  certain 
tickets  from  him,  while  riding  tils  bicycle  along  the  concrete  platform  a 
few  feet  froiu  the  track,  struck  a  stone  used  to  chock  the  wheels  of  a 
baggage  truck  and  left  on.  the  platform,  and  was  thrown  under  the  train 
and  injured,  being  there  in  bis  own  interest  find  for  bis  own  purpose, 
was  a  mere  licensee;'  Who  took'  th^  risk  pf  an  accident  in  using  the  prem- 
ises In  the  condition  in  which  they  wbre.' 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  {§  868-872 ;  Dec. 
Dig.  I  274.»] 

2.  Bailboads  ({  274*) — Injxjbiis  to  Licensee — Decbee  of  Coubt. 

As  to  a  mere  Ucensee  about  its  station  the  obligation  of  the  railroad, 
not  chargeable  with  affirmative  negligence,  is  to  refrain  from  inflicting 
intentional  or  wanton  injury,  and  from  setting  dangerous  devices  thereon 
for  the  purpose  of  harming  trespassers,  unless  a  greater  duty  grows  out 
of  a  contractual  relationship  with  others  having  business  with  it  or 
arises  from  an  implied  invitation  to  use  Its  property. 

[Ed.  Note. — For  other  cases,  see  Bailroad^,  Cent  Dig.  8i  868-872;  Dec. 
Dig.  {  274.»] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  William  W.  Bullock,  Jr.,  an  infant,  by  William  W.  Bul- 
lock, his  guardian  ad  litem,  against  the  New  York  Central  &  Hudson 
River  Railroad  (Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
STAPLETON,  JJ. 
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John  F.  Brennan,  of  Yonkers,  for  appellant. 

Thomas  J.  O'Neill,  of  New  York  City,  for  respondent 

STAPLETON,  J.  [1]  On  the  27th  day  of  September,  1910,  at 
6 :30  p.  m.,  at  Chappaqua,  in  this  state,  the  plaintiff,  a  lad  12  years  of 
age,  was  riding  his  bicycle  along  the  concrete  platform  of  defendant's 
station,  a.  few  feet  from  a  track  upon  which  a  train  was  approaching. 
The  bicycle  came  in  contact  with  a  stone  of  irregular  shape,  about  six 
inches  long,  three  inches  wide,  and  three  inches  thick,  which  had  been 
used  by  a  servant  of  defendant  to  chock  the  wheels  of  a  baggage  truck, 
and  by  defendant's  servant  permitted  to  remain  on  the  platform  after 
use.  The  plaintiff  lost  his  equilibrium  and  fell  from  the  platform  to 
the  track  and  in  front  of  the  train,  and  received  serious  injury  from 
contact  with  the  locomotive.  The  plaintiff  did  not  say  why  he  was 
there.    He  simply  said : 

"I  heard  Mr.  Carr  say  tbat  he  gave  me  a  nickel  and  told  me  to  get  tickets." 

Mr.  Carr  testified: 

"I  am  the  man  who  gave  the  boy  a  nickel  to  go  down  this  night  I  told 
him  to  meet  William  Hooley  and  get  a  couple  of  theater  tickets.  He  was 
coming  up  on  the  half-past  6  train,  and  he  went  away  on  his  bicycle,  as  far 
as  I  know.  That  is  the  last  I  heard  of  It,  until  after  I  heard  that  he  was 
hurt.  I  had  arranged  with  William  Hooley  to  bring  the  tickets  up  on  that 
train,  and  I  sent  this  boy  BuUo(^  Icnowing  he  was  acquainted  with  Mr. 
Hooley,  and  that  Mr.  Hooley  would  give  the  tickets  to  him." 

This  was  the  only  evidence  relative  to  this  branch  of  the  case.  If 
we  assume  it  to  be  sufficient  to  establish  the  plaintiff's  motive  in  being 
at  the  place  of  injury,  it  is  insufficient  to  establish  that  he  was  there  on 
any  business  of  the  defendant,  or  at  the  invitation  of  the  defendant. 
He  was  there  in  his  own  interest  and  for  his  own  purpose.  He  can 
therefore  be  regarded  in  no  relationship  to  the  defendant,  except  that 
of  a  mere  licensee,  who  took  the  risk  of  an  accident  in  using  the  prem- 
ises in  the  condition  in  which  they  were. 

[2]  In  Fox  v.  Wamer-Quinlan  Asphalt  Co.,  204  N.  Y.  240,  245,  97 
N.  E.  498  (38  L.  R.  A.  [N.  S.]  395),  the  court  said: 

"It  thus  appears  that  as  to  mere  licensees  the  extent  of  the  obligation  of 
the  owners  or  occupiers  of  land  not  chargeable  with  affirmative  negligence 
Is  to  refrain  from  intlicting  upon  such  licensees  intentional  or  wanton  in- 
jury, and  from  setting  dangerous  devices  thereon,  such  as  spring  guns  or  like 
agencies,  for  the  purpose  of  harming  trespassers." 

We  do  not  understand  that  any  greater  measure  of  duty  is  imposed 
upon  a  railroad  company  than  upon  any  other  owner  of  lands,  imless 
the  duty  grows  out  of  a  contractual  relationship  with  others  engaged 
in  business  dealings  with  it,  or  arises  from  peculiar  circumstances  in 
the  conduct  of  and  in  connection  with  its  business,  from  which  an 
implied  invitation  to  use  its  lands  can  be  established.  Sutton  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  66  N.  Y.  243,  247 ;  Larmore  v.  Crown  Point 
Iron  Co.,  101  N.  Y.  391,  395,  4  N.  E.  752,  54  Am.  Rep.  718;  Splittorf 
V.  State  of  New  York,  108  N.  Y.  205,  214,  15  N.  E.  322;  Morris  v. 
Brown,  111  N.  Y.  318,  326,  18  N.  E.  722,  7  Am.  St.  Rep.  751 ;  Ayres 
V.  Delaware,  U  &  W.  R.  R.  Co.,  158  N.  Y.  254,  259,  53  N.  E.  22; 
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Duhme  v.  Hamburg-American  Packet  Co.,  184  N.  Y.  404,  407,  17  N. 
E.  386,  112  Am.  St.  Rep.  615;  Pitkin  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  94 
App.  Div.  31,  33,  87  N.  Y.  Supp.  906. 

It  was  said  by  Judge  Andrews  in  Larmore  v.  Crown  Point  Iron  Co., 
supra : 

"Tliere  Is  no  negligence  in  a  legal  sense,  wblcli  can  give  a  right  of  action, 
unless  there  is  a  violation  of  a  legal  duty  to  exercise  care.  The  duty  may 
exist  as  to  some  persons,  and  not  as  to  others,  -depending  upon  peculiar  rela- 
tions and  circumstances." 

The  plaintiff  failed  to  establish  the  negligence  of  the  defendant,  and 
it  was  error  to  deny  defendant's  motion  to  dismiss  plaintiff's  complaint. 

The  judgment  entered  upon  the  verdict,  and  order  denying  motion 
for  a  new  trial,  must  therefore  be  reversed,  and  judgment  directed  dis- 
missing plaintiff's  complaint,  with  costs. 

JENKS,  P.  J.,  and  RICH,  J.,  concur.  THOMAS  and  CARR,  JJ., 
concur  in  result. 


BECKER,  Sheriff,  v.  COUNTY  OF  ONEIDA. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    June  11,  1913.) 

1-  CouNTiBs  (S  206*) — Claius — Disallowance — Effect. 

Laws  1909,  c.  16,  as  amended  by  chapter  466,  provides  that  the  board 
of  supervisors  shall  not  audit  any  account  or  claim  which  the  county 
comptroller  advises  should  be  rejected  or  modified,  unless  two-thirds  of 
all  the  members  shall  vote  m  favor  of  the  payment  of  such  claim.  The 
county  comptroller  rejected  plaintiff's  claims,  and  at  a  hearing  of  the 
board  of  supervisors  Insufficient  votes  were  cast  to  overcome  the  objec- 
tions of  the  comptroller,  whereupon  the  chairman  of  the  board  was  au- 
thorized and  directed  to  enter  into  a  submission  of  the  controversy.  Held,, 
that  the  action  of  the  board  of  supervisors  is  a  bar  to  the  maliiteuance 
of  an  action  on  the  submitted  controversy ;  the  board's  determination  be- 
ing final,  until  reversed  or  set  aside,  and  not  subject  to  collateral  attack 
in  a  submission  of  controversy. 

[Kd.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  §§  322,  323,  325- 
330 ;   Dec.  Dig.  §  206.»] 

2.  Submission  of  Contbovebsy  (5  3') — Natobe  of  Contbovebsies  That  can 
BE  Submitted. 

Only  such  controversies  may  be  submitted  as  can  be  followed  by  an 
effective  Judgment  upon  the  submission. 

[Ed.  Note. — For  other  cases,  see  Submission  of  Controversy,  Cent  Dig. 
H  4,  6;  Dec.  Dig.  S  3.*] 

Submission  of  controversies  under  Code  Civ.  Proc.  §  1279,  by  Dan- 
iel P.  Becker,  as  Sheriff  of  Oneida  County,  by  Charles  Mitchell,  by 
Thomas  F.  Nugent,  and  by  John  W.  McClelland  against  the  County 
of  Oneida.    Actions  upon  the  submitted  controversies  dismissed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRILL,  JJ. 

F.  B.  Adams,  of  Utica,  for  plaintiffs. 

H.  J.  Cookinham,  Jr.,  of  Utica,  for  defendant. 
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KRUSE,  p.  J.  The  question  which  we  are  asked  to  answer  by  the 
submission  in  these  cases  is  whether  the  several  claims  therein  men- 
tioned are  legal  claims  against  the  defendant,  the  county  of  Oneida. 
If  the  claims  are  found  to  be  legal  charges  against  the  county,  then  it 
is  provided  by  the  submission  that  judgment  shall  be  rendered  against 
the  defendant  for  the  amount  of  the  claims,  or  such  part  thereof  as 
shall  be  found  to  be  a  legal  charge  against  the  county,  together  with 
such  interest  and  such  costs  as  are  ecjuitable.  If  not  a  legal  charge, 
then  judgment  shall  be  rendered  dismissing  the  plaintiffs'  complaints, 
with  such  costs  as  may  be  equitable. 

[  1  ]  The  several  claims  were  presented  to  the  county  comptroller  for 
his  examination  and  report.  He  finally  approved  one  of  the  claims 
included  in  the  sheriff's  submission,  and  advised  its  allowance  by  the 
board  of  supervisors,  with  the  exception  of  one  item.  The  board  of 
supervisors  audited  the  same  in  accordance  with  the  recommendations 
of  ftie  county  comptroller.  The  other  claims  were  either  entirely 
disapproved,  or  reduced  by  thfi  comptroller,  and  he  made  his  report 
accordingly  to  the  board  of  supervisors. 

The  statute  relating  to  the  county  comptroller  and  defining  his  du- 
ties and  those  of  the  board  of  supervisors  respecting  the  auditing  of 
claims  (chapter  16  of  the  Laws  of  1909,  as  amended  by  chapter  466 
of  the  Laws  of  1909)  provides  that  the  board  of  supervisors  shall  not 
audit  any  account  or  claim  which  the  county  comptroller  advises 
should  be  rejected  or  modified,  except  where  such  account  or  claim 
is  modified  in  accordance  with  his  recommendations,  unless  two-thirds 
of  all  the  members  elected  to  the  board  shall  vote  in  favor  of  the  pay- 
ment of  said  account  or  claim,  notwithstanding  the  recommendations 
of  the  county  comptroller. 

The  claims  were  considered  by  the  board  of  supervisors.  Various 
motions  were  made  to  allow  the  several  claims,  and  also  to  disallow 
the  same,  but  not  sufficient  votes  were  cast  to  overcome  the  objections 
of  the  comptroller.  Thereupon  the  chairman  of  the  board  of  super- 
visors was  authorized  and  directed  by  the  board  to  enter  into  a  state- 
ment in  writing  with  the  several  claimants,  submitting  the  matters  in 
controversy  to  this  court. 

I  think  the  action  of  the  board  of  supervisors  stands  as  an  effectual 
bar  to  these  proceedings.  Their  determination  is  final  and  conclusive, 
until  reversed  or  set  aside,  and  is  not  subject  to  collateral  attack. 
Bank  of  Staten  Island  v.  City  of  New  York,  68  App,  Div.  231,  74 
N.  Y,  Supp.  284,  affirmed  174  N.  Y.  519,  66  N.  E.  1104;  Foy  v. 
County  of  Westchester,  168  N.  Y.  180,  61  N.  ^.  172.  The  usual 
method  of  reviewing  the  action  of  boards  of  audit  having  judicial 
or  quasi  judicial  powers  respecting  the  audit  of  claims  is  by  certiorari 
or  mandamus,  whichever  may  be  prbper  according  to  the  circumstances 
of  the  particular  case,  and  not  by  action.  Albrecht  v.  County  of 
Queens,  84  Hun,  399,  32  N.  Y.  Supp.  473;  People  ex  rel.  McCabe  v. 
Matthies,  179  N.  Y.  242,  72  N,  E.  103.  These  proceedings  are  in  the 
nature  of  an  action  to  recover  a  money  judgment  against  the  county, 
not  certiorari  to  review  the  action  of  the  board  of  supervisors,  nor  a 
mandamus  to  compel  the  audit  of  the  claims. 
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[2]  The  real  purpose  of  these  submissions  seems  tp  be  to  review 
the  action  of  the  bojrd  of  supervisors,  and  advise  that  body  respecting 
the  legality  of  these  claims;  but  abstract  questions  may  not  be  pre- 
sented. Only  such  controversies  may  be  submitted  as  can  be  followed 
by  an  effective  judgment  upon  the  submission.  I  think  the  disposition 
of  these  cases  is  controlled  by  the  decision  in  Hanrahan  v.  Terminal 
Station  Commission,  206  N.  Y.  494,  100  N.  E.  414,  recently  decided 
in  the  Court  of  Appeals,  where  the  action  upon  the  submission  was 
dismissed,  upon  the  ground  that  the  case  did  not  present  a  question 
in  difference  which  might  be  the  subject  of  an  action. 

For  the  reasons  stated,  I  think  the  actions  upon  the  submitted  con- 
troversies should  be  dismissed,  but  without  costs  Co  either  party.  All 
concur. 


(157  App.  Dlv.  323.) 

BTJTUER  T.  HENRY  STEERS,  Inc. 

(Supreme  Court,  Appellate  Division,  Second  Department    Srme  6,  1913.) 

BIasteb  and  SsBVAirr  (|  286*) — Actions  foe  Injubies — Questions  foe  Jubt, 
Where  the  evidence  showed  that  a  fireman  was  given  a  glass  water 
gauge  by  the  engineer  and  foreman  from  whom  he  took  his  orders,  al- 
though the  engineer's  attention  was  called  to  Its  dirty  and  stained  con- 
dition, that  it  exploded  immediately  after  being  placed  on  a  boiler,  plec^ 
of  glass  therefrom  being  blown  into  his  eyes,  and  that  a  gauge  which 
bad  been  previously  used  so  as  to  become  stained  and  discolored  was 
thereby  weakened  and  likely  to  break,  especially  where  removed  and 
laid  aside  for  awhile,  the  court  erred  in  dismissing  the  complaint,  as  the 
Jury  might  have  found  that  the  accident  was  due  to  the  employer's 
failure  to  provide  proper  and  safe  water  gauges,  and  to  the  furnishing 
of  .an  Improper  gauge,  which  was  likely  to  explode  when  used  upon  a 
bigh-pressure  steam  boiler. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §} 
1001,  1006,  1008,  1010-1015,  1017-1033,  103e-1042,  1044»  1046-1050;  Dec. 
Dig.  S  286.*] 

Burr  and  Stapleton,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Bert  Butler  against  Henry  Steers,  Incorporated.  From  a 
judgment  dismissing  the  complaint,  and  an  order  denying  a  new  trial, 
plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR.  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

Theodore  H.  Lord,  of  New  York  City,  for  appellant. 
E.  Clyde  Sherwood,  of  New  York  City,  for  respondent. 

RICH,  J.  This  action  was  brought  to  recover  for  personal  injuries. 
When  the  plaintiff  rested  his  case,  the  learned  trial  court  dismissed  the 
complaint;  and  this  appeal  is  from  the  judgment  accordingly  entered, 
and  also  from  an  order  denying  his  motion  for  a  new  trial. 

I  think  the  exceptions  to  the  refusal  to  permit  the  plaintiff  to  go  to 
the  jury  presents  reversible  error.  The  action  was  based  upon  the 
common-law  liability  of  the  master.    Plaintiff  was  a  fireman  in  de- 

•For  oUier  cue*  see  lame  topic  ft  {  nvubbb  In  Dee.  A  Am.  Dls*.  1M7  to  date,  ft  Rep'r  Indezei 
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fendant's  employ,  having  charge  of  four  boilers,  and  had  been  in  this 
position  eight  or  nine  months  before  his  injury.  He  took  his  orders 
from  one  Patwell,  an  engineer  and  defendant's  foreman  in  the  power 
house  where  plaintiff  was  employed.  Each  of  the  boilers  was  provided 
with  a  glass  water  gauge,  and  it  was  not  uncommon  for  the  tubes  to 
break,  and  when  such  accidents  happened  it  was  the  appellant's  duty 
to  replace  the  broken  gauge  with  a  new  one  which  would  be  given  to 
him  by  the  engineer  and  foreman,  Patwell.  On  the  morning  of  the 
accident,  two  of  the  boilers,  Nos.  3  and  4,  were  in  use.  The  gauge 
on  boiler  No.  4  became  broken,  and  the  plaintiff  went  to  Patwell  for  a 
gauge  with  which  to  replace  the  broken  one.  He  was  given  one  that 
had  been  used  before.  It  was  rusty  and  discolored  from  such  use- 
Patwell  said  to  clean  it  and  put  it  back ;  "it  would  do  until  we  got  the 
new  ones."  He  says  he  called  Patwell's  attention  to  its  dirty  and 
stained  condition,  and  was  told  that  it  was  the  only  gauge  he  had  in 
stock,  and  to  clean  it  up  and  put  it  on  the  boiler.  Plaintiff  did  as 
directed,  and  before  he  reached  the  bottom  of  the  ladder,  which  he 
used  in  installing  the  gauge,  it  exploded,  and  pieces  of  glass  were 
blown  into  his  eyes,  causing  the  injury  for  which  he  seeks  to  recover. 

It  was  established  by  uncontradicted  expert  evidence  that  it  is  dan- 
gerous and  unsafe  to  use  a  gauge  which  has  been  previously  used  to 
the  extent  of  staining  and  discoloring  it  with  sediment  deposited  on  its 
sides,  one  of  the  results  of  which  is  to  cause  checks  in  the  annealing 
of  the  glass,  which  weakens  and  to  some  extent  destroys  its  resisting 
strength,  which  checks  are  intensified  and  extended  by  removing  the 
gauge  and  laying  it  aside  for  awhile;  that  when  put  in  use  a  second 
time,  and  subject  to  a  high  steam  pressure,  as  the  result  of  its  uneven 
heating,  due  to  the  adhesive  sediment  on  the  inner  portion  of  the  tube, 
preventing  the  heat  from  reaching  the  glass  uniformly  and  causing 
an  unequal  expansion,  the  effect  upon  it  is  to  make  it  still  weaker  and 
make  it  break.  From  this  evidence  the  jury  might  have  found  that 
the  accident  was  in  consequence  of  the  failure  to  provide  proper  and 
safe  water  gauges,  and  in  furnishing  plaintiff  with  an  improper  gauge, 
which  was  likely  to  explode  when  used  upon  a  high-pressure  steam 
boiler.  A  question  of  fact  was  thus  presented,  which  should  have 
been  submitted  to  the  jury. 

In  view  of  the  fact  that  there  must  be  a  retrial,  it  might  be  wise 
to  call  attention  to  the  fact  that  we  are  unable  to  find  any  evidence 
upon  which  the  hypothetical  question  to  Mr.  Southard  was  based, 
to  wit,  that  the  tube  had  "been  used  for  a  period  of  at  least  two 
weeks." 

Judgment  and  order  reversed,  and  a  new  trial  granted;  costs  to 
abide  the  event. 

TENKS,  P.  J.,  and  THOMAS,  J.,  concur.  BURR  and  STAPLE- 
TON,  JJ.,  dissent. 
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WILLIAMS  V.  SNOWMAN  et  aL 
(Supreme  CJonrt,  Special  Term,  Qneens  County.    May  2,  1918.) 

1.  Discovert  (S  38*) — Examination  or  Pabtiks  Bbfobc  Tbial. 

In  an  action  to  set  aside  a  deed,  executed  as  additional  security  for 
a  loan  by  defendants,  plaintiff  claimed  that  the  loan  bad  been  paid  from 
the  proceeds  of  a  sale  by  one  of  the  defendants  of  other  property,  and 
applied  for  an  order  for  their  examination  before  trial  as  to  whether  or 
not  the  loan  had  been  so  paid.  Held  that,  since  proof  of  such  fact  was 
material  to  the  granting  of  plaintiff's  relief,  plaintiff  was  entitled  to 
examine  them  as  prayed. 

[Ed.  Note. — ^For  other  cases,  see  Discovery,  Cent.  Dig.  |  51 ;  Dec.  Dig. 
I38.*] 

2.  DiscoTEBT  ({  40*) — Exavikatior  Befobk  Tbial — ^LniiTATiON. 

In  an  action  to  set  aside  a  deed  given  as  a  mortgage,  in  which  plain- 
tiff alleged  that  the  debt  had  been  paid,  plaintiff's  right  to  examine  de- 
ffendants  before  trial  should  be  limited  to  the  matters  which  plaintiff 
would  be  obliged  to  prove  in  support  of  her  cause  of  action  alleged  in 
the  complaint,  and  could  not  be  extended  to  evidence  in  support  of  de- 
fendants' affirmative  defenses. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  {{  62,  63;  Dec. 
Dig.  I  40.*] 

3.  DiscovEBY  (S  74*) — BooBB  AND  Pai>i:bs — Befbeshino  recollection. 

On  an  examination  of  defendants  before  trial,  plaintiff  was  only  en- 
titled to  have  defendants'  books  and  papers,  that  they  might  be  used  to 
refresh  the  recollection  of  the  witnesses,  and  was  not  entitled  to  an  in- 
spection thereof  in  that  proceeding. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  {  89 ;  Dec.  Dig. 
J  T4.*] 

Action  by  Augusta  Williams  against  Lydia  Snowman  and  others. 
On  motion  to  vacate  an  order  for  examination  of  certain  defendants 
before  trial  of  an  action  to  set  aside  a  deed.    Denied. 

Gross  &  Surpless,  of  Brooklyn,  for  the  motion. 
Rasquin  &  Rasquin,  of  New  York  City,  opposed. 

BENEDICT,  J,  [  1  ]  The  main  point  as  to  which  it  is  sought  to  ob- 
tain the  testimony  of  the  defendants  by  an  examination  before  trial 
is  whether  or  not  the  loan  made  by  the  defendant  Snowman  to  the 
defendant  Rath  has  been  paid.  Plaintiff  alleges  in  the  fifth  paragraph 
of  her  complaint  that  it  has  been  paid,  and  this  is  denied  by  the  an- 
swer. The  plaintiff's  contention  is,  as  I  understand  it,  that  this  loan 
was  paid  by  the  proceeds  received  from  the  sale  by  defendant  Snow- 
■nan  of  other  properties  given  by  the  defendant  Rath,  along  with  the 
plaintiff's  property,  to  secure  repayment  of  said  loan.  To  succeed, 
the  plaintiff  must  prove  the  satisfaction  of  this  debt.  Hence  it  is  ma- 
terial and  necessary  for  her  to  show  as  part  of  her  case  in  chief  the 
consideration  for  the  sale  by  defendant  of  such  other  properties.  The 
defendants  Snowman  and  Navinor  have  this  evidence,  and  under  the 
rules  laid  down  in  the  more  recent  authorities  (Goldmark  v.  U.  S. 
Electro^ialvanizing  Co.,  Ill  App.  Div.  526,  97  N.  Y.  Supp.  1078; 
Shonts  V.  Thomas,  116  App.  Div.  854,  102  N.  Y.  Supp.  324;  Koplin 
;^^,  123  App.  Div.  827,  108  N.  Y.  Supp.  602)  the  plaintiff  is  en- 

"^  other  CUM  see  nme  toplo  *  i  ttmam*  tn  Dae.  A  Am.  Digs.  UOT  to  date,  ft  Rep'r  IndazM 
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titled  to  examine  them  before  trial  in  order  to  obtain  this  evidence. 
The  case  of  Del  Genovese  v.  Del  Genovese,  149  App.  Div.  266,  133 
N.  Y.  Supp.  765,  relied  on  by  the  defendants,  was  an  equitable  action 
for  an  accounting,  and  it  was  properly  held  that,  until  plaintiff  had  es- 
tablished her  right  to  an  accounting,  an  examination  of  defendant  be- 
fore trial  as  to  matters  pertaining  to  the  accounting  was  not  proper. 
But  the  case  at  bar  is  a  very  different  case.  It  is  an  action  to  set 
aside  a  deed  given  as  a  mortgage,  and  to  obtain  the  relief  sought  plain- 
tiff must  prove  in  the  first  instance  that  the  debt  has  been  discharged. 

[2]  I  think  the  examination  should  be  limited  to  the  matters  which 
plaintiff  will  be  obliged  to  prove  in  support  of  the  cause  of  action 
alleged  in  tfie  complaint.  While  the  court  has  power  to  order  an 
examination  of  a  defendant  at  the  instance  of  the  plaintiff  to  enable 
the  latter  to  avoid  an  affirmative  defense  (Schweinberg  v.  Altman,  131 
App.  Div.  795,  116  N.  Y.  Supp.  318;  People  v.  Natural  Carbonic  Gas 
Co.,  140  App.  Div.  802,  125  N.  Y.  Supp.  610;  19  Bench  and  Bar, 
20;  25  Bench  and  Bar,  64),  there  are  no  facts  alleged  here  which 
bring  this  case  within  the  doctrine  of  these  authorities.  Plaintiff  is 
not  entitled  to  examine  the  defendants  to  find  out  what  evidence  they 
have  in  support  of  their  affirmative  defenses. 

[3]  So  far  as  the  subpoena  is  concerned,  it  is  proper  to  require  the 
production  in  this  manner  of  such  books  and  papers  as  may  be  nec- 
essary to  refresh  the  recollection  of  the  witness.  Thompson  v.  Alden, 
135  App.  Div.  57,  59,  60,  119  N.  Y.  Supp.  742;  Searle  v.  Halstead  & 
Co.,  139  App.  Div.  134,  123  N.  Y.  Supp.  984.  The  court,  upon  the 
examination,  can  prevent  any  improper  use  of  them.  They  should 
be  used  only  to  refresh  the  recollection  of  the  witnesses,  and  the 
plaintiff  is  not  entitled  to  have  an  inspection  of  them  or  its  equivalent 
in  this  form  of  proceeding.  Shogry  v.  Naser,  80  Misc.  Rep.  145,  140 
N.  Y.  Supp,  1014. 

Motion  to  vacate  order  for  examination  of  defendants,  and  to  va- 
cate subpoena,  denied.  The  order  will,  however,  be  modified,  so  as  to 
limit  the  examination  to  matters  which  plaintiff  will  be  required  to 
prove  to  sustain  her  cause  of  action.     Settle  order  on  notice. 


NBW  YORK  CITT  CAR  ADVERTISING  CO.  t.  GREENBBROER. 

(Supreme  Court,  Appellate  Term,  First  Department    June  17,  1913.) 

Pbikcifal  and  Agent  (|  116*) — Atithobitt  ov  Aqbht— Appabbnt  Atithositt. 
Where  the  owner  of  a  Btore  permitted  her  aon,  subject  to  her  direc- 
tions and  consultations  with  her,  to  take  charge  of  the  store,  boy  goods 
when  needed,  open  the  mall,  and  answer  all  letters,  signing  her  name, 
he  had  a  general  authority,  authorizing  him  to  execute  a  written  con- 
tract in  her  name,  since  third  persons  were  not  bound  by  private  direc- 
tions or  consultations  between  her  and  the  son. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  H 
377,  377% ;  Dec.  Dig.  |  116.»] 

Bijnr,  J.,  dissenting. 
•For  otbsr  caaw  Me  ume  topic  A  i  xuubmr  la  Dae.  ft  Am.  Digs.  1907  to  date,  ft  Rap'r  Indexw 
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Appeal  frcMn  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  the  New  York  City  Car  Advertising  Company  against 
Kosa  Greenberger.  From  a  judgment  dismissing  the  complaint  at 
the  close  of  plaintiff's  case,  plaintiff  appeals.  Reversed  and  new  trial 
ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHITA- 
KER,  JJ. 

Einstein,  Townsend  &  Guiterinan,  of  New  York  City  (S.  G.  Nissen- 
son,  of  New  Yoric  City,  of  counsel),  for  appellant 
Philip  I.  Schick,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  sued  upon  a  written  contract  signed: 
"R.  Greenberger,  by  Benjamin  Greenberger."  At  the  trial  the  con- 
tract was  excluded,  and  the  complaint  dismissed,  apparently  on  the 
ground  that  the  plaintiff  had  failed  to  prpve  that  Benjamin  Green- 
berger had  authority  to  bind  the  defendant.  The  plaintiff,  in  order 
to  show  the  authority  of  the  agent,  was  obliged  to  produce  the  agent 
as  its  own  witness.  It  elicited  from  him  that  the  defendant  has  two 
stores,  one  in  Grand  street  and  one  in  Hudson  street  ^When  the  de- 
fendant is  absent  from  either  store,  her  son,  Benjamin  Greenberger, 
is  in  charge  of  that  store;  at  those  times  he  had  charge  of  the  em- 
ployes, consulted  with  the  salesmen  who  came  to  sell  goods,  and  pur- 
chased goods  when  needed;  he  had  signed  a  statement  for  Brad- 
street's  of  his  mother's  iinancial  condition ;  he  opened  mail  addressed 
to  the  defendant,  and  replied  to  all  letters.  At  the  same  time,  how- 
ever, the  witness  testified  that  he  did  none  of  those  acts  without  con- 
sulting at  all  times  with  his  mother,  and  that  he  acted  under  her  di- 
rection. He  also  says  that,  the  day  after  the  contract  was  signed  by 
him,  he  called  his  mother's  attention  to  it,  and  she  refused  to  sanction 
it,  and  ordered  him  to  write  to  plaintiff  canceling  the  contract.  It  is 
to  be  noted,  however,  that  this  letter  requests  a  cancellation  as  a  fa- 
vor, and  does  not  make  any  claim  that  the  son  had  no  authority  to 
make  the  contract.  It  is  a  significant  fact  that  this  letter,  written 
at  the  direction  of  the  defendant,  is  written  on  defendant's  letter 
head,  and  signed  "R.  Greenberger,"  without  anything  to  show  that  it 
is  written  by  her  agent.  It  is  also  not  disputed  that  the  son  signed  all 
letters  "R.  Greenberger."  There  are  a  number  of  other  letters  in  evi- 
dence, written  in  the  same  way  by  the  son,  requesting  the  cancellation 
as  a  favor;  but  the  defendant  denies  any  knowledge  of  the  letters. 
Finally,  the  defendant,  after  a  bill  was  sent  by  the  plaintiff,  did  direct 
that  a  letter  be  sent  denying  the  Uability  on  any  contract  not  signed 
by  herself  personally. 

Conceding  the  truth  of  the  testimony  that  the  defendant's  son  did 
nothing  without  consulting  her,  the  evidence  still  shows  that,  subject 
to  these  consultations,  he  had  authority  to  take  charge  of  the  store, 
to  buy  goods  when  needed,  to  open  the  mail,  and  to  answer  all  letters, 
signing  the  defendant's  name.  The  son  himself  testified  that  he  con- 
sulted the  defendant  about  important  letters  only,  and  answered  the 
others  without  consultation.     It  seems  to  me  that  this  evidence  is 
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sufficient  to  establish  a  general  authority  in  the  son.  Persons  dealing 
with  the  defendant  are  not  in  a  position  to  find  out  what  orders  the 
defendant  may  privately  give  to  her  son,  nor  are  they  concerned  with 
private  directions  or  consultations.  If  the  defendant  has  given  her  son 
authority  to  represent  her  in  the  conduct  of  her  business,  she  is  liable 
for  his  contracts,  even  though  she  may  have  told  her  son  not  to  exer- 
cise this  power,  except  by  her  specific  direction. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event. 

WHITAKER,  J.,  concurs.    BIJUR",  J.,  dissents. 


SOLBBRG  V.  FT.  ORANGE  CONST.  CO. 
(Supreme  Conrt,  Special  Term,  Kings  Coonty.    April  28,  191S.) 

1.  Vbnve  (8  52*) — Chanoe — Convenience  of  Witnesses. 

Under  Code  Civ.  Proc.  §  984,  proTldlng  that  actions  shall  be  tried  In 
the  county  in  which  one  of  the  parties  resides,  a  personal  injury  action 
was  properly  begun  in  the  county  of  plaintiff's  residence ;  but  under  sec- 
tion 987,  authorizing  the  court  to  grant  a  change  of  venue  for  the  con- 
venience of  the  witnesses,  the  place  of  trial  may  properly  be  changed  to 
the  county  where  the  action  arose. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent  Dig.  i§  76,  77 ;  Dec.  Dig. 
i  52.*] 

2.  Venue  (g  62*) — Change — Convenience  o¥  Witnesbes. 

In  determining  the  question  of  change  of  venue  for  the  convenience 
of  witnesses,  the  convenience  of  expert  witnesses  will  not  be  considered. 

[Ed.  Note. — ^For  other  cases,  see  Venue,  Cent.  Dig.  g§  76,  77;  Dea  Dig. 
t  52.*] 

3.  Venue  (5  62*) — Change — Convenience  of  Witnesses. 

In  a  personal  Injury  action,  begun  in  the  county  of  plalnttfTs  residence, 
the  defendant  will  be  granted  a  change  of  venue  to  the  county  wherein 
the  action  arose,  where  seven  witnesses  for  the  defendant  resided  In  that 
locality,  and  only  a  few  medical  witnesses  and  an  electrical  expert,  who 
were  to  testify  for  plaintiff,  lived  In  the  county  of  his  residence,  on  condi- 
tion that  plaintiff  may  take  the  evidence  of  his  witnesses  before  a  ref- 
eree and  Introduce  it  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent  Dig.  S§  76,  77 ;  Dec.  Dig. 
i  52.*] 

Action  by  Victor  Solberg  against  the  Ft.  Orange  Construction  Com- 
pany.   On  motion  for  change  of  venue.    Motion  granted. 

Neile  F.  Towner,  of  Albany,  for  the  motion, 
William  V,  Burke,  of  Brooklyn,  opposed. 

BENEDICT,  J.  The  defendant  moves  to  change  the  place  of  trial 
from  Kings  to  Saratoga  county,  on  the  ground  that  the  convenience 
of  witnesses  and  the  ends  of  justice  will  be  promoted  by  the  change. 
The  action  is  brought  to  recover  damages  for  personal  injuries  which 
the  plaintiff  claims  he  sustained  on  August  15,  1912,  while  in  the  em- 

•For  other  cue*  tea  game  topic  Jk  i  mumbsb  in  Dec.  Ik  Am.  Dlx*.  18V7  to  date,  *  Rep'r  Indexea 
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ploy  of  the  defendant  and  engaged  as  a  carpenter's  helper  upon  certain 
construction  work  upon  the  canal  near  the  town  of  Waterford  in  the 
county  of  Saratoga,  and  in  the  course  of  which  employment  he  was 
compelled  to  work  near  an  uninsulated  electric  cable  and  sustained  per- 
sonal injuries  from  the  unprotected  electric  current,  which  he  claims 
will  be  permanent  and  which  necessitated  his  treatment  in  a  hospital 
in  Brooklyn  and  subsequent  treatment  by  two  physicians  in  Brooklyn. 

[1]  The  plaintiif  resides  in  Brooklyn.  The  defendant  is  a  domestic 
corporation,  but  where  its  principal  place  of  business  is  situated  is  not 
disclosed  by  the  papers  presented.  Under  section  984  of  the  Code  of 
Civil  Procedure  the  county  of  Kings  was  therefore  properly  selected 
by  the  plaintiff  as  the  place  of  trial ;  but  this  fact  does  not  prevent  tlie 
court  from  changing  the  place  of  trial  so  selected  to  another  county, 
if  by  such  change  the  convenience  of  witnesses  will  be  promoted.  It 
was  held  by  the  General  Term  of  the  First  Department  in  Gorman  v. 
South  Boston  Iron  Company,  32  Hun,  71,  that  tiie  directions  contained 
in  sections  982  and  983  should  be  read  in  connection  with  section  987, 
and  that  the  latter  section  qualifies  and  controls  the  peremptory  lan- 
guage of  the  preceding  sections.  That  action,  like  this,  was  for  per- 
sonal injuries  sustained  by  the  plaintiff  while  in  the  employ  of  the  de- 
fendant in  a  county  other  than  that  of  his  residence  and  of  the  venue, 
and  the  court  remarked  that  it  seemed  obvious,  from  the  nature  of  the 
action,  that  it  ought  to  be  tried  in  the  county  where  the  cause  of  action 
arose.  It  was  said  by  Mr.  Justice  Burr  in  Van  Alstine  v.  Burt,  151 
App.  Div.  81,  135  N.  Y.  Supp.  779,  that,  other  things  being  equal,  a 
transitory  action  will  be  tried  in  the  county  where  the  cause  of  action 
arose. 

[2,  3]  I  think  that,  upon  the  record  before  me  in  the  present  case, 
the  defendant  has  made  a  satisfactory  case  for  changing  the  place  of 
trial  to  Saratoga  county,  where  the  cause  of  action  arose.  It  appears 
that  seven  witnesses  for  the  defendant  reside  either  in  Waterford,  in 
Saratoga  coiuity,  or  in  Troy,  in  R^isselaer,  an  adjoining  county,  and 
it  is  shown  that  these  witnesses  are  material  and  necessary  for  the  de- 
fense of  this  action.  On  the  other  hand,  the  plaintiif  shows  that  there 
are  two  physicians,  whose  names  are  mentioned,  who  reside  in  Brook- 
l)m  and  whose  testimony  he  desires ;  also  an  unnamed  medical  witness 
connected  with  the  hospital  in  which  plaintiff  received  treatment,  and 
one  witness  who  is  an  electrical  expert.  As  to  the  last-mentioned  wit- 
ness it  is  the  rule  that  the  convenience  of  expert  witnesses  will  not  be 
consulted  (see  Quinn  v.  B.  H.  R.  R.  Co.,  88  App.  Div.  57,  and  cases 
cited  at  page  59,  84  N.  Y.  Supp.  738),  and  even  with  that  witness  the 
balance  is  largely  in  favor  of  the  convenience  of  the  defendant's  wit- 
nesses, who  do  not  appear  to  be  now  in  its  employ. 

The  defendant  offers  to  go  to  trial  upon  short  notice  at  the  next 
term  in  Saratoga  county,  which  begins  on  May  5,  1913,  and  it  is  prob- 
able that  the  trial  can  be  had  in  that  county  even  earlier  than  it  could 
be  in  the  county  of  Kings. 

[4]  In  Smith  v.  Servis,  2  N.  Y.  Supp.  865,»  the  General  Term  of 

I  Reported  in  fall  In  the  New  York  Supplement;  reported  as  a  memoran- 
dnm  decision  without  opinion  in  50  Hon,  OM. 
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this  court  in  the  First  Department,  in  order  to  promote  the  plaintiff's 
convenience  in  that  case,  imposed  the  condition  upon  the  defendant 
that  he  should  stipulate  that  the  plaintiff  might  take  the  evidence  of 
any  of  his  witnesses,  before  a  referee  in  the  county  where  the  venue 
was  originally  laid,  to  be  read  on  the  trial,  with  the  same  effect  as 
though  the  witnesses  were  personally  present.  If  the  plaintiff  desires 
that  the  same  course  be  followed  in  this  case,  so  as  to  avoid  the  ex- 
pense and  inconvenience  of  taking  his  witnesses  to  Saratoga  county, 
a  provision  may  be  incorporated  in  the  order  to  that  effect. 

Motion  granted,  upon  the  conditions  herein  specified.     No  costs. 
Settle  order  on  notice. 


(81  Misc.  Bep.  279.) 

PEOPLE  ex  rel.  WOODS  t.  FLTNN. 

(Snpreme  Court,  Trial  Term,  Cayuga  County.     June  14,  1913.) 

1.  COUNTIXS  d   49*) — BOABD  OF  SUFEBVISOBS — APPOINTUENT  BY   BOABD— YA- 

LIDITT. 

One  who  recelveB  only  a  plurality  of  the  votes  cast  by  a  board  of 
BuperTlsors  is  not  elected  a  commissioner  of  elections;  a  majority  vote 
being  required  by  County  Law  (Consol.  Laws  1909,. c.  11)  {  17. 

[Ed.  Mote. — For  other  cases,  see  Counties,  Cent.  Dig.  if  5&-60;  Dec. 
Dig.  {  49.*] 

2.  Exactions  (§  61*) — CoionssioNKB  of  Elbotiohs — Appointment. 

Under  Election  Law  (Consol.  Laws  1909,  c.  17)  |  194,  providing  for 
the  recommendation  of  persons  by  the  chairmen  of  the  two  principal 
political  parties  for  appointment  ^s  commissioners  of  election,  the  board 
of  supervisors  does  not  act  merely  in  a  ministerial  capacity,  but  has  a 
right  to  approve  or  reject  the  person  designated. 

[Ed.  Note.— For  other  cases,  see  Elections,  Cent.  Dig.  H  44,  45;  Dec. 
Dig.  S  51.*] 

8.  Elections  (S  51*) — ComnssioNiss  of  Elsotion — Appointmxnt — Recoh- 

XENDATION    OF    PaBXT    CHAIBMAN. 

After  the  supervisors  reject  the'  name  presented  by  the  chairman  of 
one  party,  they  have  no  right  to  appoint  some  other  member  of  the  same 
party  as  a  commlssimier  of  election,  even  though  tUe  chairman  persists 
in  his  recommendation. 

[Ed.  Note. — For  other  cases,  see  Elections,  Cent  Dig.  S§  44,  45;  Dec. 
Dig.  S  51.*] 

4.  Elections  (|  51*) — Election  (Jokmissioneb — Right  of  Pabtt  to  Nom- 

inate— ^Waives. 

The  action  of  the  party  chairman  in  resubmitting  to  the  board  of 
supervisors  the  name  of  the  same  candidate  after  he  had  been  rejected 
several  times  by  the  board  did  not  amount  to  a  waiver  of  the  right  to 
nominate  an  election  commissioner. 

[Ed.  Note.-r-For  other  cases,  see  Elections,  Cent  Dig.  §§  44,  45;  Dec. 
Dig.  S  51.*] 

5.  Elections  (|  51*) — ^Tebm— Holding  Ovbb. 

One  who  has  been  a  duly  qualified  election  commissioner,  and  ia  recom- 
mended by  the  chairman  of  his  party  for  reappointment,  but  whose  ap- 
pointment is  refused  by  the  board  of  supervisors,  holds  over  until  his 
successor  is  duly  elected  and  qualified,  and  in  the  meantime  is  entitled 
to  discharge  the  duties  and  receive  the  emoluments  of  the  oflSce. 

[Kd.  Note. — For  other  cases,  see  Elections,  Cent  Dig.  {{  44,  45;  Dec. 
Dig.  i  51.*] 

*tOt  otlwr  cues  see  same  topic  A  i  kdmbbb  In  Deo.  A  Am.  Dtgi.  1907  to  dato,  tt  R«p*r  Iatf«KM 
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Action  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Thomas  F.  Woods,  against  Patrick  H.  Flynn,  to  oust  defendant 
from  the  office  of  Commissioner  of  Elections  of  Cayiiga  County. 
Judgment  for  plaintiff. 

Richard  C.  S.  Drummond,  of  Auburn,  for  plaintiff. 
E.  C.  Aiken,  of  Auburn,  for  defendant. 

CLARK,  J.  On  the  27th  day  of  July,  1911,  by  a  resolution  duly 
adopted  by  the  board  of  supervisors  of  Cayuga  county,  the  relator, 
Thomas  F.  Woods,  was  duly  appointed  a  commissioner  of  elections 
for  Cayuga  county  for  the  term  expiring  on  the  1st  day  of  January, 
1913.  Said  appointment  was  made  after  the  board  of  supervisors  had 
received  a  certificate,  duly  executed  by  the  chairman  of  the  Demo- 
cratic conunittee  of  said  county,  certifying  that  said  Thomas  F.  Woods 
was  a  resident  and  qualified  elector  of  Cayuga  county,  and  a  fit  and 
proper  person  to  be  appointed  as  a  commissioner  of  elections.  After 
said  appointment,  said  Thomas  F.  Woods  duly  qualified  as  such  com- 
missioner of  elections,  and  entered  upon  the  discharge  of  his  duties, 
and  continued  to  act  as  such  commissioner  up  to  and  including  the  1st 
day  of  January,  1913. 

In  December,  191^,  and  within  .the  time  required  by  section  194 
of  the  Election  Law  (Consol.  Laws  1909,  c.  17),  one  James  P.  Doyle, 
who  was  chairman  of  the  Democratic  committee  in  and  for  Cayuga 
county,  made,  executed,  and  caused  to  be  filed  with  the  board  of  su- 
pervisors of  said  county  a  certificate  substantially  complying  with  the 
terms  of  said  section  194  of  the  Election  Law,  certifying  the  name 
of  the  relator,  Thomas  F.  Woods,  as  a  fit  and  proper  person  to  be 
appointed  a  commissioner  of  elections  of  said  county,  representing 
the  Democratic  party,  for  the  term  beginning  on  the  1st  day  of  Janu- 
ary, 1913,  and  recommending  that  he  be  appointed. 

[1]  There  is  no  question  as  to  the  fact  that  relator  was  a  fit  and 
proper  person  to  be  appointed  to  said  office.  On  the  Sth  day  of  De- 
cember, 1912,  at  a  meeting  of  the  board  of  supervisors,  action  was 
taken  on  the  matter,  and  the  relator's  name  was  rejected.  It  is  his 
contention  here  that  he  was  duly  appointed;  he  having  received  a 
plurality  of  the  votes  cast.  I  cannot  agree  with  that  contention ;  for 
he  did  not  receive  the  votes  of  a  majority  of  the  supervisors  elected, 
and  that  was  necessary  to  make  his  appointment  effectual.  County 
Law  (Consol.  Laws  1909,  c.  11)  §  17. 

The  chairman  of  the  Democratic  county  committee  was  notified 
of  the  action  of  the  board  of  supervisors,  and  was  requested  to  recom- 
mend another  name  for  appointment  as  election  commissioner  for 
Cayuga  county,  and  in  compliance  with  that  request  the  chairman  of 
said  county  committee  resubmitted  the  name  of  relator,  and  it  was 
again  rejected  by  the  board  of  supervisors.  The  chairman  of  said 
county  committee  was  again  notified  of  the  action  of  the  board  of 
supervisors,  and  was  requested  to  submit  another  name.  In  pursu- 
ance of  that  request  he  resubmitted  the  name  of  relator,  which  was 
again  rejected  by  the  board  of  supevrisors,  and  that  body  thereupon 
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proceeded  to  appoint  this  defendant  as  a  conunissicoier  of  elections 
for  Cayuga  county  for  the  Democratic  party. 

Defendant  was  a  member  of  the  board  of  supervisors  at  the  time 
of  his  appointment,  has  always  been  afHliated  with  the  Democratic 
party,  and  is  a  fit  and  proper  person  to  be  appointed  a  commissioner 
of  elections;  but  relator  urges  that  defendant's  appointment  was  il- 
legal, because  his  name  had  not  been  submitted  or  recommended  for 
appointment  by  the  Democratic  county  committee,  acting  through  its 
chairman,  and  the  question  is  presented  whether  or  not,  in  view  of 
that  fact,  the  board  of  supervisors  had  the  power  to  take  the  matter 
in  its  own  hands  and  appoint  a  commissioner  of  elections  representing 
the  Democratic  party  who  had  never  been  recommended  for  such 
appointment  by  the  chairman  of  the  county  committee. 

I  think  it  must  be  held  that  the  action  of  the  chairman  of  the  county 
committee  in  submitting  and  recommending  the  name  of  relator  for 
appointment  as  a  commissioner  of  elections  was  in  substantial  com- 
pliance with  the  terms  of  section  194  of  the  Election  Law,  and  that 
in  whatever  he  did  in  that  regard  he  represented  the  committee,  as 
well  as  a  majority  of  its  meml^rs.  He  was  its  official  head,  and  pre- 
sumably correctly  represented  the  committee.  If  he  did  not,  he  could 
be  disciplined  by  the  members  of  the  body  who  had  elected  him. 

Section  190  of  the  Election  La>v  (Laws  1912,  q,  406)  provides: 

"  •  •  •  There  shall  be  a  board  ot  elections  In  each  of  the  other  coun- 
ties of  the  state,  but  in  counties  haring  a  poiralation  of  less  than  one  hun- 
dred thousand  inhabitants  such  boards  shall  consist  of  two  persons.  *  *  * 
Not  more  than  two  of  such  commissioners,  if  the  board  of  elections  shall 
consist  of  four  members,  and  not  more  than  one  of  such  commissioners  if 
said  board  shall  consist  of  two  members,  shall  belong  to  the  same  political 
party  or  be  of  the  same  political  opinion  on  state  or  national  poll- 
tics.    •    •    •" 

It  will  thus  be  seen  that  the  paramount  idea  of  the  Legislature  by 
the  passage  of  this  law  was  that  these  boards  of  election  commis- 
sioners should  be  bipartisan  in  their  character,  to  the  end  that  the 
dominant  parties  in  this  state  should  have  equal  representation  on  such 
boards,  and  that  result  would  be  achieved  in  this  case,  whichever  of 
the  contestants  should  receive  this  appointment ;  for  there  is  no  ques- 
tion but  that  defendant  and  relator  are  each  affiliated  with  the  Demo- 
cratic party,  and  have  been  for  many  years,  and  that  each  is  a  fit  and 
proper  person  for  the  position. 

[2]  In  disposing  of  this  matter,  of  course,  the  factional  disturbances 
of  the  Democratic  party  in  Cayuga  county  cannot  be  considered ;  the 
principal  question  here  being  whether  or  not  defendant  was  legally 
appointed.  The  board  of  supervisors  had  a  perfect  right  to  reject  the 
name  of  relator.  That  body  was  not  a  mere  dummy,  whose  sole  duty 
in  regard  to  the  appointment  of  the  commissioners  of  election  was  to 
register  the  will  of  the  chairman  of  a  political  county  committee. 
While  it  may  be  said  that  the  board  had  no  right  to  capriciously  re- 
ject the  name  of  a  person  recommended  by  the  county  committee,  I 
do  not  think  it  acted  in  a  ministerial  capacity  in  passing  upon  the 
name  recommended  by  the  chairman  of  the  coun^  committee.     It 
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acted  in  a  judicial  capacity,  and  had  a  right  to  approve  or  reject  the 
name  as  it  was  advised. 

[3]  But,  while  all  this  is  so,  it  does  not  follow  that  when  the  su- 
pervisors rejected  the  nante  recommended  by  the  chairman,  and  the' 
same  name  had  been  resubmitted  and  again  rejected,  that  gave  them 
the  right  to  go  on  and  appoint  another  person,  who  had  never  been 
recommended  by  the  head  of  the  organization  representing  the  politi- 
cal party  with  which  he  was  affiliated.  The  whole  plan  of  selecting 
these  commissioners  of  election  is  so  simple  that,  if  all  parties  acted 
in  entire  good  faith,  there  would  be  no  difficulty  in  having  the  para- 
mount legislative  idea  of  a  bipartisan  board  carried  out.  The  idea 
was  that  in  counties  like  Cayuga,  where  they  have  two  commissioners 
of  election,  one  should  be  selected  from  each  of  the  two  dominant 
parties,  and  the  chairmen  of  the  county  committees  of  these  part 
ties  should  recommend  the  names,  and  how  could  the  choice  of  such 
political  parties  for  representation  on  such  board  be  so  well  ascertained 
as  in  the  manner  prescribed  by  the  Election  Law  itself?  Election 
Law,  §  194, 

•[4]  The  time  has  not  yet  come  when  political  organizations  are  to  be 
entirely  ignored.  In  Cayuga  county  the  political  organization  of  one  of 
the  dominant  parties,  acting  within  the  provisions  of  the  Election 
Law,  recommended  the  relator  for  the  appointment  as  its  representa- 
tive on  the  board  of  election  commissioners.  The  supervisors  rejected 
the  name,  as  they  had  a  right  to  do ;  and  if  that  political  organization 
chose  to  resubmit  the  same  name,  I  do  not  think  it  could  thereby  be 
deemed  to  have  waived  its  right  to  submit  any  name  at  all.  It  was  not 
necessary  for  relator  to  prove  why  the  chairman  of  the  Democratic 
cotmty  committee  submitted  his  name  a  second  and  third  time,  for  it 
must  be  assumed  that  the  chairman  properly  represented  his  organiza- 
tion, and  the  situation  established  by  the  evidence  here  would  hardly 
justify  the  inference  that  the  Democratic  organization,  acting  through 
its  chairman,  either  waived,  or  intended  to  waive,  its  statutory  right  to 
recommend  a  fit  and  proper  person  to  be  its  representative  on  the 
board  of  election  commissioners  of  Cayuga  county. 

If  is,  of  course,  unfortunate  that  the  chairman  of  the  county  com- 
mittee did  not  see  fit  to  submit  another  name  after  the  board  of  su- 
pervisors had  refused  to  appoint  the  relator ;  but  he  was  clearly  within 
his  rights  in  resubmitting  relator's  name,  and  the  board  of  supervisors 
was  equally  within  its  rights  in  rejecting  it.  But  beyond  that  I  think 
it  had  no  right  to  go,  for  I  think  its  power  of  appointment  was  lim- 
ited to  names  submitted  by  the  chairmen  of  the  committees  of  the 
dominant  parties  of  Cayuga  county,  and,  defendant's  name  never 
having  been  submitted  or  recommended  by  the  chairman  of  the  county 
committee  of  the  party  with  which  he  was  affiliated,  his  appointment 
was  unauthorized  and  is  illegal.  Matter  of  Kane  v.  Gaynor,  144  App. 
Div.  206,  129  N.  Y.  Supp.  280,  affirmed  202  N.  Y.  615,  96  N.  E.  M17. 

[6]  It  having  been  held  that  relator  was  illegally  appointed,  he  hav- 
ing failed  to  receive  the  votes  of  a  majority  of  the  supervisors  elected, 
and  that  defendant  was  not  legally  appointed,  because  his  name  had 
never  been  recommended  by  the  chairman  of  the  Democratic  county 
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committee,  the  interesting  question  arises  whether  that  party  has  at 
the  present  time  any  representation  on  the  board. 

There  is  no  question  but  that  relator  was  properly  appointed  for 
'  the  term  ending  January  1,  1913,  that  he  duly  qualified  and  entered 
upon  the  discharge  of  his  duties,  and  did  disdiarge  them  up  to  that 
time.  For  the  purpose  of  appointing  his  successor,  his  office  would 
be  deemed  vacant  after  the  expiration  of  his  term;  but,  until  his 
successor  was  appointed  and  had  qualified,  relator  would  undoubtedly 
hold  over  and  be  entitled  to  discharge  the  duties  of  his  office  as  such 
election  commissioner  and  receive  the  emoluments  thereof.  29  Cyc. 
1399;  Kane  v.  Gaynor,  supra;  Public  Officers  Law,  §  5;  People  ex 
rel.  Lovett  v.  Randall,  151  N.  Y.  497,  45  N.  E.  841. 

Judgment  is  therefore  directed  in  favor  of  plaintiff,  adjudging  that 
•the  action  of  the  board  of  supervisors  of  Cayuga  county  in  the  ap- 
pointment of  the  defendant  as  such  commissioner  of  elections,  was 
without  authority  of  law,  and  that  the  relator,  Thomas  F.  Woods,  is 
entitled  to  hold  over  in  said  office,  and  to  continue  to  discharge  the 
duties  thereof,  and  to  receive  all  the  benefits  and  emoluments  pertain- 
ing thereto,  until  his  successor  shall  be  legally  appointed.  Costs  are 
allowed  to  plaintiffs.  Findings  may  be  submitted,  and  judgment  en- 
tered accordingly. 


(81  Misc.  Rep.  310.) 

WILLIAMS  V.  NEW  YORK  TELEPHONE  CO. 

(Supreme  Court,  Trial  Term,  Westchester  County.    June  4,  1913.) 

Mastbk  and  Sebvant  (§  193*) — ^Teusorafhs  and  Tilbphonks  (§  15*)— Iw- 
JUBIE8  TO  Third  Pebsonb— Liability — Emebqency  Employ* — Fellow 
Sebtantb. 

Plalntlfl  was  aa  employ^  of  the  "emergency  crew"  of  an  electric  rail- 
road comi)any,  and  was  called  out  by  his  employer  to  clear  away  a  tele- 
phone pole  belonging  to  defendant  telephone  company,  which  had  fallen 
across  the  railroad  company's  trolley  wire;  and  when  plaintiff  reached 
the  place  defendant's  employes  were  already  cutting  the  wires  from  the 
telephone  pole,  and  plalntlfl  and  a  fellow  employe  placed  their  shoulders 
under  the  pole  to  release  Its  weight  from  the  trolley  wire,  so  as  to  pre- 
vent It  from  breaking,  and  while  In  that  position  the  telephone  company 
employes  began  to  saw  through  the  pole,  and  it  broke  off,  and  a  part 
thereof  fell  upon  plaintiff's  foot  and  Injured  hlnL  Beld,  that  plaintiff 
was  not  a  fellow  servant  of  defendant's  employes,  and  was  working  at 
his  own  employer's  business  when  injured,  and  defendant  was  bound  to 
exercise  due  care  with  respect  to  him,  and  was  liable  tor  any  negli- 
gence of  its  employes  in  cutting  off  the  telephone  pole. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  480- 
485 ;  Dec.  Dig.  {  193  ;•  Telegraphs  and  Telephones,  Cent  Dig.  |  9 ;  Dec. 
Dig.  I  15.»] 

Action  by  Levi  Williams  against  the  New  York  Telephone  Com- 
paify.    From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Sidney  A.  Syme,  of  Mt.  Vernon,  for  plaintiff. 
Charles  T.  Russell,  of  New  York  City,  for  defendant. 

•For  oUiw  CUM  Me  Mine  topic  A  ( inniBBB  in  Dm.  ft  Am.  Diga.  Vm  to  dAto,.  <c  Bap'r  lodszM 
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MORSCHAUSER,  J.  On  May  25,  1911,  the  plaintiff  was  in  the 
raiploy  of  the  Westchester  Electric  Railroad  Company,  Mt.  Vernon, 
N.  Y.,  being  a  member  of  what  is  known  as  the  "emergency  crew," 
wbich,  in  brief,  was  the  crew  attached  to  the  wagon  maintained  by 
such  railroad  to  answer  alarms  and  make  temporary  repairs,  where 
the  wires  of  the  railroad  company  fall  in  the  streets,  or  where  similar 
accidents  occur.  On  the  day  of  the  accident,  between  5  and  6  p.  m., 
»tt  alarm  was  sent  in  calling  the  emergency  crew  to  East  Third  street 
and  Fulton  avenue,  where  it  was  found  that  one  of  the  telephone 
poles  maintained  by  the  defendant  company  had  fallen  across  the 
overhead  trolley  wire  of  the  railroad  company,  sagging  it  down,  and 
had  torn  down  two  or  three  wires  or  sections  at  that  time.  The  tele- 
phone pole  was  located  in  the  sidewalk,  just  inside  of  the  curb,  and 
had  broken  off  just  where  it  comes  out  of  the  ground,  and  had  fallen 
out  into  the  street,,  across  the  overhead  trolley  wire. 

At  the  time  the  crew,  of  which  plaintiff  was  a  member,  arrived,  the 
defendant's  employes,  in  charge  of  defendant's  foreman,  were  already 
on  the  scene  cutting  the  wires  from  the  telephone  pole.  Upon  ol>- 
serving  the  situation,  plaintiff  and  another  member  of  the  emergency 
crew  inunediately  went  to  the  fallen  telephone  pole,  and  placed  their 
shoulders  under  the  pole  to  hold  it  up,  and  to  release  its  weight  from 
the  overhead  trolley  wire,  so  as  to  prevent  the  wire  from  breaking  and 
dropping  in  tiie  street.  The  overhead  wire  at  the  time  was  charged 
with  a  high  voltage  of  electricity.  While  the  plaintiff  and  his  coserv- 
ant  were  holding  up  the  telephone  pole,  employes  of  the  telephone 
company  started  to  saw  the  pole  near  the  crossarm  end,  and  near  the 
overhead  trolley  wire.  Before  the  telephone  pole  was  sawed  through, 
it  snapped  in  two,  and  tiie  upper  section  fell,  striking  the  plaintiff  on 
the  foot,  inflicting  severe  and  permanent  injuries.  It  had  no  other 
support,  except  from  plaintiff  and  a  fellow  servant  Plaintiff  seeks 
to.  recover  damages  for  the  injury  sustained. 

_  On  disputed  proof,  the  jury  found  a  verdict  of  $3,000  for  the  plain- 
tiff- On  the  rendering  of  the  verdict,  a  motion  was  made  to  set  it 
*side,  and  the  decision  was  reserved  by  consent  of  respective  counsel, 
?ud  they  have  waited  some  time  before  submitting  to  me  their  briefs. 
1  believe  that  the  verdict  should  not  be  disturbed.  The  plaintiff  was 
™>t  a  fellow  servant  of  the  defendant's  employes,  nor  was  he  an  emer- 
gency servant.  He  was  carrying  on  his  master's  business  for  the 
protection  of  his  master's  property  and  the  safety  of  the  public,  and 
when  he  placed  himself  in  the  position  of  holding  up  the  pole  to  re- 
lieve the  strain  on  the  overhead  trolley  wire,  which  strain  increased  by 
tlie  action  of  the  defendant's  employes  in  cutting  the  telephone  wires, 
be  was  carrying  on  his  master's  business.  At  that  time  there  was  an 
obligation  upon  the  defendant  to  exercise  due  care  while  doing  the 
work, 

I  believe  this  case  comes  within  the  cases  like  Bill  v.  N.  Y.  Ex- 
panded Metal  Co.,  60  App.  Div.  470,  471,  69  N.  Y.  Supp.  990,  where 
it  is  tersely  stated  by  Mr.  Justice  Jenks : 

"The  fact  that  there  was  no  coatract  relation  between  plaintiff  and  defend- 
ant did  not  deprive  the  former  of  a  cause  of  action;  for  there  was  an  ob- 
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Ugatton  upon  the  defendant  to  exercise  due  care  while  doing  Its  work,  U  It 
might  otherwise  be  a  source  of  danger  to  the  plaintiff,  while  lawfully  en- 
gaged In  his  own  work  upon  the  building" — dtlng  Wittenberg  v.  Seltz,  8  App. 
Dlv.  439,  40  N.  Y.  Supp.  899 ;  RelUy  v.  Atlas  Iron  Construction  Co.,  83  Hun, 
196,  31  N.  Y.  Supp.  618 ;   8.  c,  3  App.  Dlv.  363,  38  N.  Y.  Supp.  485. 

As  was  said  by  Mr.  Justice  Carr  fn  Cannon  v.  Fargo,  138  App.  Div. 
20-24,  122  N,  Y,  Supp.  580: 

"The  fact  that  the  servants  of  both  companies  were  engaged  in  working 
for  a  common  end  does  not  make  them  necessarily  fellow  servants;  for  each 
set  of  servants  were  carrying  out,  respectively,  the  shares  of  their  separate 
masters  for  the  common  end" — citing  Murray  v.  Dwight,  161  N.  Y.  301,  55 
N.  E.  901,  48  I*  R.  A.  673;  Henry  v.  Stanley  Hod  Elevator  Co.,  129  App. 
Div.  613,  114  N.  Y.  Supp.  38;  Sanford  v.  Standard  OU  Co.,  118  N.  Y.  571, 
24  N.  E.  313,  16  Am.  St.  Rep.  787 ;  Johnson  v.  Netherlands  Amer.  Steam  Nav. 
Co.,  132  N.  Y.  576,  30  N.  B.  605. 

To  which  I  may  add  the  following  cases:'  Moran  v.  Carlson,  95 
App.  Div.  116,  88  N.  Y.  Supp.  520;  McDonough  v.  Pelham  Hod  Ele- 
vating Co.,  Ill  App.  Div.  585,  98  N.  Y.  Supp.  90;  Sullivan  v.  Tioga 
Railroad  Co.,  44  Hun,  304,  affirmed  112  N.  Y.  643,  20  N.  E.  569,  8 
Am.  St.  Rep.  793;  Fiesel  v.  N.  Y.  Edison  Co.,  123  App.  Div.  676,  108 
N.  Y.  Supp.  130 

Following  is  a  line  of  cases  where  the  fellow  servant  rule  was  not 
applied : 

In  Murray  v.  Dwight,  15  App.  Div.  241,  44  N.  Y.  Supp.  234,  the 
plaintiff  was  injured  by  the  falling  of  a  pulley  block  while  he  was 
entering  a  storehouse.  He  was  there  for  the  purpose  of  assisting  in 
the  work.  He  had  not  begun.  The  court  says,  on  page  243  of  15  App. 
Div.,  page  235  of  44  N.  Y.  Supp. : 

"The  question  is  whether  the  defendant  is  entitled  to  the  benefit  of  the 
rule  that  a  master  is  not  liable  to  an  employ£  for  an  injury  resulting  from 
the  negligence  of  a  coemployC.  'In  order  to  establish  the  liability  of  one 
person  for  an  injury  caused  by  the  negligence  of  another,  it  is  not  enough 
to  show  that  the  latter  was  at  the  time  acting  under  an  employment  by  the 
former;  it  must  be  shown  in  addition  that  the  employment  created  the  re- 
lation of  master  and  servant'  Hexamer  v.  Webb,  101  N.  Y.  377  [4  N.  E. 
755,  54  Am.  Rep.  703] ;  King  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  66  N.  Y.  184 
[27  Am.  R^.  37];  Butler  v.  Townsend,  126  N.  Y.  105  [on  page  108,  26  N. 
E.  1017].  In  the  latter  case,  the  question  Involved  being  similar  to  the  one 
in  the  present  case,  it  is  said  by  Judge  Finch  that  the  relation  exists  when 
the  employer  selects  the  workman,  may  remove  or  discharge  him  for  mis- 
conduct, and  may  order  not  only  what  work  shall  be  done  but  the  mode  and 
manner  of  performance.  In  Michael  v.  Stanton,  3  Hun,  462,  where  a  mas- 
ter sent  his  servant  with  a  team  to  work  for  defendant,  and  while  doing  such 
work  the  servant  through  his  negligence  drove  the  wagon  against  the  plain- 
tiff's wagon,  it  was  held  that  no  cause  of  action  existed  against  defendant, 
since  he  did  not  employ  the  servant  and  had  no  power  to  discharge  him  from 
service,  and  it  was  said  that  this  was  the  only  test  by  which  to  determine 
which  is  the  master  and  as  such  liable  to  the  person  injured.  The  same 
view  was  taken  In  Gerlach  v.  Edelmeyer,  47  N.  Y.  Super.  Ct  295,  afBrmed 
88  N.  Y.  645.  The  general  rule  is  that  the  immediate  employer  of  the  agent 
or  servant  through  whose  negligence  an  injury  occurs  is  the  person  responsi- 
ble for  the  negligence  of  such  agent  or  servant  Blake  v,  Ferris,  6  N.  Y.  48 
(55  Am.  Dec.  304).  See,  also.  Story  on  Agency,  §g  453,  456.  The  defendant 
did  not  hire  or  pay  the  plaintiff.  He  had  no  voice  in  his  selection,  which  is 
an  important  element  in  the  matter.  The  horse  belonged  to  McManus,  and 
the  plaintiff's  only  duty  was  to  drive  it    The  fact  that  the  plaiutlfl  received 
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from  the  defendant's  foreman  orders  when  to  go  forward,  or  stop,  or  back  up, 
did  not  make  plalntlfl  the  servant  of  defendant.  Johnson  t.  N.  A.  S.  N.  Co., 
132  N.  T.  676  [30  N.  E.  505].  The  cases  on  this  subject  in  different  juris- 
dictions are  not  entirely  harmonious.  See  Bailey  on  Master's  Liability  for 
Injuries  to  Servant,  226.  In  Hasty  v.  Sears,  167  Mass.  123  [31  N.  E.  759, 
34  Am.  St.  B^.  267],  it  was  held  that,  when  one  person  lends  his  servant 
alone  to  another  for  a  particular  employment,  the  servant  for  anything  done 
in  that  particular  employment  must  be  dealt  with  as  a  servant  of  the  man 
to  whom  he  is  lent,  although  he  remains  the  general  servant  of  the  person 
who  lent  blm,  and  If  the  servant  receives  injuries  In  such  employment  from 
the  negligence  of  a  servant  of  the  person  to  whom  he  is  lent  he  cannot  re- 
cover therefor.  Stress  was  laid  on  the  fact  that  the  danger  was  so  obvious 
that  the  plaintiff  took  the  risk.  That  case  followed  the  case  of  Rourke  v. 
White  Moss  ColUery  Co.,  2  C.  P.  Div.  205.  This  is  distinguished  in  the  later 
case  of  Jones  v.  Corporation  of  Liverpool,  14  Q.  B.  Div.  880.  In  that  case 
D.  contracted  with  defendants  to  supply  by  the  day  a  driver  and  horse  to 
drive  and  draw  a  watering  cart  belonging  to  defendants,  who  directed  what 
streets  to  water.  It  was  held  that  the  defendants  were  not  liable  for  the 
negligence  of  the  driver  while  In  charge  of  the  cart,  following  Quarman  v. 
Burnett,  6  M.  &  W.  469,  where  It  was  held  that  the  ownw  of  a  carriage, 
who  for  its  use  hired  horses  and  a  coachman  from  another,  was  not  liable  for 
the  negligence  of  the  coachman.  So  that  apparently  the  hiring  of  a  horse 
and  driver  for  a  i>artlcular  service  is  on  a  different  basis  from  the  lend- 
ing or  hiring  of  one's  servant  alone.  The  principle  of  the  rule  under  dis- 
cussion is  that  the  law  Implies,  as  part  of  the  contract  of  service,  that  the 
servant  agrees  to  and  does  assume  the  risk  of  injury  from  the  negligence  of 
other  servants  in  the  same  business.  He  is  presumed  to  have  contracted  with 
reference  to  such  risks.  Sherman  v.  Rochester  &  Syr.  R.  R.  Co.,  17  N.  X. 
156;  Wood's  Railway  Law,  {  388.  In  Smith  v.  N.  T.  &  H.  R.  R.  Co.,  19 
N.  T.  127,  132  [75  Am.  Dec.  806],  Judge  Selden  says :  ."The  rule  applies  only 
where  the  action  is  brought  for  an  injury  to  a  servant  or  agent  against  the 
principal  by  whom  such  servant  was  himself  employed.'  There  was  no  con- 
tract here  between  the  plaintiff  and  the  defendant,  and  therefore  it  would 
seem  that  there  was  no  basis  for  applying  the  principle  invoked  by  the  de- 
fendant The  plaintiff  and  the  horse  were  sent  at  the  request  of  Reed  & 
Co.,  to  enable  the  latter  to  perform  an  independent  contract  they  had  with 
the  defendant  Assuming  that  the  plaintiff,  while  in  actual  performance  of 
the  work  which  he  was  sent  to  do,  was,  for  some  purposes,  the  servant  of 
defendant  (Mclnerney  v.  D.  &  H.  C.  Co.,  151  N.  T.  411  [45  N.  E.  848]),  It 
does  not  follow  that  the  defendant  is  entitled  to  the  benefit  of  the  rule  he 
invokes." 

This  case  was  affinned  in  the  Court  of  Appeals.  161  N.  Y.  301, 
304,  55  N.  E.  901  (48  U  R.  A.  673).  Mr.  Justice  O'Brien,  writing 
for  the  court,  says : 

"The  question  when  and  under  what  circumstances  the  servant  of  a  gen- 
eral master  becomes  the  servant  of  another  is  often  dlfBcnlt  of  solution. 
There  is  some  apparent  conflict  in  the  authorities,  due  more  to  the  difficulty 
of  applying  the  legal  principle  to  ever-varying  facts  than  to  any  discord  with 
re8i>ect  to  the  principle  itself.  Moreover,  the  rule  is  subject  to  some  dis- 
tinctions that  are  not  always  easy  to  state  in  such  a  way  as  to  render  the 
result  in  every  case  so  plain  as  to  command  acquiescence,  or  to  give  to  the 
decision  the  character  of  a  conclusive  authority.  Counsel  upon  both  sides 
have,  in  the  argument  of  this  case  before  us,  subjected  the  leading  authori- 
ties to  a  very  careful  and  able  examination,  that  has  thrown  so  much  light 
upon  the  question  that  we  have  been  greatly  aided  in  arriving  at  what  ap- 
pears to  US  to  be  the  proper  conclusion.  We  think  the  Judgment  of  reversal 
in  the  court  below  is  correct  The  opinion  of  Judge  Merwln  contains  such  a 
clear  statement  of  the  law  as  deduced  from  the  numerous  cases,  and  such  a 
judicious  application  of  It  to  the  facts,  that  we  would  not  attempt  to  add 
anything  to  his  reasoning,  but  for  the  fact  that  the  learned  counsel  for  the 
defendant  has  attempted  to  prove  by  an  argument,  which  bears  all  the  marks 
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of  Industry  and  discrimination,  tbat  it  is  In  conflict  with  two  or  three  recent 
cases  In  this  court  Before  referring  to  these  cases,  it  may  not  be  amiss  to 
point  out  a  feature  of  the  controversy  peculiar  to  this -case,  and  which  dis- 
tinguishes it  from  many,  If  not  all,  of  those  dted.  The  relation  of  master 
and  servant  Is  often  confused  with  some  other  relation.  The  mere  fact  that 
one  person  renders  some  service  to  another  for  compensation,  expressed  or 
Implied,  does  not  necessarily  create  the  legal  relation  of  master  and  serv- 
ant. There  are  many  kinds  of  employment  which  are  peculiar  and  special, 
where  one  person  may  render  s^vice  to  another  without  becoming  his  serv- 
ant  in  the  legal  sense.  A  servant  Is  one  who  Is  employed  to  render  pw- 
sonal  services  to  his  employer  otherwise  than  in  the  pursuit  of  an  Independ- 
ent  calling.  The  truckman  who  transports  the  traveler's  baggage  or  the  mer- 
chant's goods  to  the  railroad  station,  though  hired  and  paid  for  the  service 
by  the  owner  of  the  baggage  or  the  goods,  is  not  the  servant  of  the  per- 
soh  who  thus  employs  him.  He  is  exerdsing  an  independent  iand  quasi  pub- 
lic employment  in  the  nature  of  a  common  carrier,  and  his  customers,  whether 
few  or  many,  are  not  general^r  responsible  for  his  negligent  or  wrongful 
acts,  as  tbey  may  be  for  those  of  other  persons  in  their  regular  employment 
as  servants.  A  contract,  whether  express  or  implied,  under  whldi  such  spe- 
cial Jobs  are  done  or  such  special  services  rendered,  is  not  that  of  master 
and  servant  within  the  law  of  negligence"— citing  Jackson  A.  Iron  Works  v. 
Hurlbut,  158  N.  T.  84,  62  N.  B.  665,  70  Am.  St.  Bep.  432;  1  Parsons  on  Con- 
tracts, 101-109. 

The  Sullivan-Tioga  Railroad  Co.  Case,  112  N.  Y.  643,  on  page 
647,  20  N.  E.  569,  on  page  570  (8  Am.  St.  Rep.  793),  was  a  case  in 
which  a  servant  of  a  railroad  was  in  an  ash  pit,  and  an  engineer  of 
the  defendant  road,  with  permission  to  enter  the  yard  and  use  the 
turntable  and  ash  pit,  entered  the  yard,  and  the  deceased,  being  in  the 
pit,  was  killed.    The  court  states : 

"Nor  were  the  persons  in  charge  of  defendant's  engine,  the  engineer  and 
fireman,  in  any  sense  his  coemploy6s.  The  evidence  fails  to  show  that  at 
the  time  of  the  accident  he  was  in  a  common  sendee  or  engaged  in  a  com- 
mon employment  with  them.  He  was  in  the  service  of  the  New  York,  Lake 
Erie  &  Western  Railroad  Company;  they  were  in  the  service  of  the  Tioga 
Railroad  Company.  Their  negligence  was  not  one  of  the  risks  which,  by 
virtue  of  his  contract  of  service,  he  bad  taken  upon  himself.  He  was  at  n» 
time  under  the  authority  of  the  defendant,  nor  in  any  respect  its  servant. 
He  neither  owed  service  to  It,  nor  did  he  render  it  On  the  otiier  hand,  nei- 
ther the  engineer  nor  fireman  owed  any  duty  to  the  New  York,  Lake  Erie  te 
Western  Railway.  It  is  true  that  company  owned  the  track,  and  the  de- 
fendant used  It  upon  necessary  occasions.  But  the  defendant,  and  so  the- 
defendant's  servants  in  charge  of  its  engine,  used  it  as  licensees,  under  such 
regulations  as  were  Imposed  as  conditions  of  use,  not  of  service.  The  intes- 
tate was,  In  respect  to  his  employment,  a  stranger  to  the  defendant  He  waa 
merely  at  work  in  a  yard  to  which,  by  ijermlssion  of  his  employer,  the  de- 
fendant by  Its  servants  had  access.  He  was  removing  ashes  from  the  pit, 
they  running  an  engine  over  a  part  of  it  to  reach  the  turntable;  and  the- 
duties  of  each  were  so  limited.  Neither  was  responsible  to  the  master  of 
the  other  for  the  manner  of  performance.  There  was  no  common  master, 
and,  although,  having  regard  to  the  place  of  service,  they  were  neighbors, 
they  were  hot  coservants.  Each,  therefore,  Is  entitled  to  protection  against 
the  negligence  of  the  other" — citing  Smith  v.  N.  Y.  &  Harlem  R.  R.  Co.,  18- 
N.  Y.  127,  75  Am.  Dec.  306 ;   Svenson  v.  A.  M.  Steamship  Co.,  57  N.  Y.  lOa 

This  case  was  cited  with  approval  in  Sanford  v.  Standard  Oil  Co.^ 
118  N.  Y.  571,  24  N.  E.  313,  16  Am.  St.  Rep.  787. 

In  Mills  V.  Thomas  Elevator  Co.,  54  App.  Div.  124,  66  N.  Y.  Supp. 
398,  the  elevator  company  entered  into  a  contract  with  a  corporation 
engaged  in  laying  the  concrete  in  the  building  to  install  a  hod  elevator^ 
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and  furnished  a  man  to  operate  it  It  was  held  that  the  man  so  fur- 
nished was  not  a  fellow  servant  of  the  employe  of  the  concrete  com- 
pany, and  where  such  employe,  sent  by  his  foreman  to  remove  a  con- 
struction in  the  elevator  or  shaft,  sustained  injuries  while  so  engaged 
in  consequence  of  the  negligence  of  the  man  furnished  by  the  elevator 
company  to  operate  the  elevator,  the  latter  company  was  held  liable. 
Affimied  in  172  N.  Y.  660,  65  N.  E.  1119.  Mr.  Justice  Woodward, 
writing  for  the  court,  cited  the  Murray  and  Sanford  Cases. 

Fiesel  v.  New  York  Edison  Co.,  123  App.  Div.  676,  108  N.  Y. 
Supp.  130,  was  a  case  where  the  defendant's  servant,  in  repairing  an 
electric  motor,  transposed  the  wires,  so  that  the  motor  revolved  in  a 
reverse  direction.  It  was  the  servant's  duty  to  test  the  machinery 
after  repairs,  but  instead  of  so  doing  he  called  to  the  plaintiff's  intes- 
tate, who  was  employed  by  the  owner  of  the  elevator,  and  who  some- 
times operated  the  car.  On  moving  the  starting  rope  the  car  went 
upwards,  instead  of  downwards,  and  at  the  top  of  the  shaft  tore  away 
the  hoisting  ropes  and  fell  to  the  bottom  of  the  shaft.  It  was  held 
that  plaintiff's  intestate,  though  called  upon  by  the  defendant's  servant, 
did  not  for  the  time  become  a  fellow  servant,  so  as  to  bar  a  recovery. 

The  following  is  a  line  of  cases  where  the  fellow  servant  nile  was 
applied: 

Butler  v.  Townsend,  126  N.  Y.  105,  26  N.  E.  1017,  was  a  case  where 
the  plaintiff  was  engaged  in  the  work  of  repairing  the  exterior  hull  of 
a  vessel,  which  work  required  two  classes  of  workmen,  known  as 
"lumpers"  and  "caulkers."  It  was  the  duty  of  the  former  to  erect  the 
staging  around  the  vessel  upon  which  they  and  the  caulkers  worked. 
Defendants  furnish  a  sufficient  supply  of  sound  and  suitable  materials. 
One  plank  had  been  examined  and  condemned,  and  marked  "unsafe." 
The  "lumpers,"  in  erecting  the  staging,  negligently  used  this  plank, 
which  broke  wdile  plaintiff  was  standing  upon  it,  causing  his  death. 
It  was  held  that  the  "lumpers"  were  not  defendant's  servants,  and 
that  the  negligence  was  that  of  fellow  servants  of  plaintiff. 

Higgins  v.  Western  Union  Telegraph  Co.,  156  N.  Y.  75,  50  N.  E. 
500,  66  Am.  St.  Rep.  537,  was  a  case  where  the  contract  of  repairs 
included  the  furnishing  of  elevators,  and  having  so  placed  them  called 
upon  a  general  servant  of  the  owner  of  building,  whose  duty  it  was 
to  conduct  the  same  for  passengers,  to  operate  the  elevator,  so  that  a 
mason  in  the  employ  of  the  contractor  could  use  it  as  a  movable  plat- 
form in  plastering  the  shaft.  While  so  operating  the  mason  was  in- 
jured through  the  conductor's  negligence.  It  was  held  that  the  con- 
ductor whotse  negligence  caused  the  injury  was  not  at  the  time  en- 
Pged  in  the  defendant's  work,  but  in  the  woric  of  the  contractor  under 
the  direction  of  the  plaintiff. 

Hasty  V.  Sears,  157  Mass.  123,  31  N.  E.  759,  34  Am.  St.  Rep.  267, 
was  a  case  where  the  plaintiff  was  a  carpenter  working  at  the  frame- 
work of  an  elevator,  and  in  doing  the  work  he  stood  on  a  ladder  in  the 
elevator  well.  The  superintendent,  in  the  presence  of  the  plaintiff, 
pve  orders  to  the  boy  not  to  run  the  car  below  the  second  story  un- 
til he  was  notified  that  the  plaintiff  had  finished  his  work.  The  plain- 
tiff began  his  work  of  repairs,  and  while  so  employed  the.  boy  ran  the 
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car  down  below  the  second  story  and  injured  the  plaintiflF.  It  was 
held  that  the  plaintiff  and  elevator  boy  were  both  servants  of  the  de- 
fendant at  the  time  of  plaintiff's  injury,  for  which  the  defendant  is 
not  answerable. 

Breslin  v.  Sparks,  97  App.  Div.  69,  89  N.  Y.  Supp.  627,  was  a  case. 
where  the  plaintiff,  a  longshoreman,  employed  by  Emery  &  Price,  en- 
gaged in  transferring  reels  of  barbed  wire  from  a  lighter  to  a  bark, 
and  the  hoisting  apparatus  consisted  of  a  block  and  tackle,  to  which 
the  motor  power  was  supplied  by  a  horse.  The  horse  and  the  driver 
had  been  supplied  by  the  defendants,  pursuant  to  an  agreement  with 
Emery  &  Price.  Emery  &  Price's  foreman  stood  upon  the  deck,  and, 
when  plaintiff  notified  him  that  the  load  was  ready,  blew  a  whistle  for 
the  man  in  charge  of  the  horse  to  drive  away,  thus  raising  the  load. 
While  being  hoisted  the  plaintiff  discovered  that  one  of  his  fingers  had 
been  caught  in  the  hooks,  part  of  the  hoisting  apparatus.  He  called 
to  the  foreman,  and  the  latter  signaled  the  driver  of  horse  to  stop,  but 
for  some  reason  he  did. not,  and  the  plaintiff  was  injured.  It  was 
held  that  the  defendants  were  not  liable,  as  the  driver,  while  in  the 
general  employ  of  the  defendants,  was  not  their  servant  at  the  time  of 
the  accident,  but  was  a  fellow  servant  of  the  plaintiff. 

Cunningham  v.  Syracuse  Improvement  Co.,  20  App.  Div.  171,  46 
N.  Y.  Supp.  954,  was  a  case  where  a  teamster  in  the  general  employ- 
ment of  A.  was  directed  by-A.  to  perform  such  work  as  might  be  re- 
quired of  him  by  B.,  by  whose  foreman  he  was  specific^^lly  instructed 
as  to  the  manner  in  which  he  was  to  load  stone  upon  his  wagon  from 
a  boat.  While  so  employed  he  was  struck  by  a  stone  and  injured 
through  the  negligence  of  a  servant  of  B.  engaged  in  the  work  of 
loading  the  stone  upon  the  wagon.  It  was  held  that  B.  was  the  master 
of  the  teamster,  and  also  of  the  servant  through  whose  negligence  he 
was  injured,  they  being  coservants  in  the  common  emplojrment,  and 
therefore  the  action  could  not  be  maintained. 

Plaintiff  was  not  an  emergency  employe.    To  be  such — 

"he  must  be  so  called  on  as  of  necessity  in  order  to  make  bim  an  employ^, 
for  a  servant  has  no  authority  to  call  on  another  to  help  him  in  his  mas- 
ter's business  as  of  necessity  unless  the  necessity  exists.  If  he  can  do  the 
work  himself,  there  is  no  occasion  or  necessity  to  imply  power  in  him  to  em- 
ploy assistance" — citing  Marks  v.  Rochester  R.  Co..  146  N.  T.  181,  40  N.  E3. 
782;  Marks  v.  Rochester  R.  Co.,  41  App.  Div.  66,  58  N.  Y.  Supp.  210;  Wis- 
cham  V.  Richards,  136  Pa.  109,  20  Atl.  532,  10  L.  R.  A.  97,  20  Am.  St.  R^>. 
900;  Olive  Whitney  Marble  Co.,  103  N.  Y.  292,  8  N.  B.  552;  Fiesel  v.  N. 
Y.  Edison  Co.,  123  App.  Div.  676-679,  108  N.  Y.  Supp.  130. 

Defendant's  foreman  was  in  charge  of  the  work,  and  was  bound 
to  exercise  reasonable  care  toward  plaintiff,  who  was  where  he  had 
a  right  to  be. 

"That  for  the  acts  of  the  servant,  within  the  general  scope  of  his  em- 
ployment, while  engaged  in  his  master's  business,  and  done  with  a  view  to 
the  furtherance  of  that  business  and  the  master's  interest,  the  master  will 
be  responsible,  whether  the  act  be  done  negligently,  wantonly,  or  even  will- 
fully. In  general  terms,  if  the  servant  misconducts  himself  in  the  course 
of  his  employment,  his  acts  are  the  acts  of  the  master,  who  must  answer  for 
them."    Mott  T.  Consumers'  Ice  Co.,  78  M.  Y.  643,  647. 
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In  Dohn  v.  Dawson,  90  Hun,  271,  273,  35  N.  Y.  Supp.  984,  986,  the 
court  said : 

"U  1b  further  urged  that  the  plaintiff  took  the  risk  of  the  situation  at  the 
ttoe.  We  are  not  aware  that,  being  upon  the  sidewalk,  he  took  the  risk  of 
ui;  falling  brickbats  that  might  be  carelessly  dropped  down  upon  his  head 
1*7  the  employes  of  the  defendants.  He  had  the  right  to  be  upon  the  slde- 
v&lk.  He  was  there  attending  to  his  work,  and  he  had  no  reason  to  antici- 
pate such  carelessness  upon  the  part  of  defendants'  employSs  It  is  urged 
^t  the  plaintiff  had  not  shown  absence  of  contributory  negligence,  and  that 
It  cannot  be  inferred  from  the  proof  of  the  accident  and  of  negligence  on 
tte  part  of  the  defendants.  This  is  undoubtedly  true;  but  the  facts  werie 
shown,  and  the  plaintiff  has  proved  that  be  was  where  he  had  a  right  to  be. 
Be  had  no  reason  to  expect,  as  already  suggested,  that  brickbats  would  be 
showered  down  upon 'his  head." 

The  question  of  contributory  negligence  was,  under  all  the  circum- 
stances, one  of  fact  for  the  jury.  Sullivan  v.  Tioga  R.  R.  Co.,  supra; 
Feeney  v.  L.  I.  R.  R.  Co.,  116  N.  Y.  375-379,  22  N.  E.  402,  5  L.  R. 
A.  544;  Krulder,  Adm'x,  v.  Woolverton,  11  Misc.  Rep.  537,  32  N.  Y. 
Supp.  742;  Lee  v.  Troy  Citizens'  Gaslight  Co.,  98  N.  Y.  116;  Chis- 
bolm  V.  State,  141  N.  Y.  246,  36  N.  E.  184. 

li  there  was  a  question  of  fact  as  to  whether  the  plaintiff  was  or 
vas  not  guilty  of  contributory  negligence,  then  it  would  have  been 
improper  to  take  that  from  the  jury.  Geibel  v.  Elwell,  19  App.  Div. 
285-289,  46  N.  Y.  Supp.  76, 

Failure  to  take  unusual  care,  no  defense.  Ernst  v.  Hudson  R.  R.  R. 
Co.,  35  N.  Y.  9,  90  Am.  Dec.  761. 

The  verdict  was  not  excessive.  Germann  v.  Suburban  Rapid-Trans- 
it Co.  (Com.  PI.)  13  N.  Y.  Supp.  897. 

I  think,  upon  all  the  evidence,  there  was  a  question  for  the  jury  of 
the  negligence  of  defendant  and  plaintiff's  freedom  from  contributory 
negligence,  and  upon  disputed  proof,  the  jury  having  found  in  his 
favor,  the  motion  to  set  aside  verdict  and  for  a  new  trial  is  denied. 


&57  App.  jxt.  302.) 

PATNB  v.  NEW  YORK,  S.  &  W.  K.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    May  29,  1913.) 

1  CotTBTS  (J  37*) — JUBISDICTION — ^WaIVEB  OT  OBJECTIONS. 

Code  Civ.  Proc.  i  1780,  providing  that  actions  against  a  foreign  cor- 
poration may  be  maintained  by  a  nonresident  only  in  certain  specified 
cases,  deprives  the  courts  of  Jurisdiction  over  the  subject-matter  of  the 
action,  and  does  not  merely  deprive  the  plaintiff  of  the  legal  capacity  to 
sne ;  and  hence  an  objection  to  the  court's  jurisdiction  was  not  waived  by 
the  failure  to  raise  the  question  by  answer,  under  Code  Civ.  Proc.  §§  498, 
490,  authorizing  the  taking  by  answer  of  any  ground  of  demurrer  not 
apparent  on  the  face  of  the  complaint,  and  providing  that  such  objec- 
tions are  waived,  unless  taken  by  demurrer  or  answer,  except  objec- 
ttons  to  the  court's  Jurisdiction  and  to  the  sufficiency  of  the  complaint 
to  state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  g|  147-149,  151,  156 ; 
Dec.  Dig.  §  87.*] 

for  other  cases  see  same  topic  ft  {  MViiBni  In  Dae.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
142N.T.S.— 16 
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2.  COTTSIS  (I  S2*) — JtTBISDICTIOIf — Statotobt  Pbovisions. 

Code  Civ.  Proc.  i  1780,  providing  that  actlona  may  be  maintained  by 
nonresidents  against  foreign  corporations  only  in  certain  specified  cases, 
Is  not  invalid,  as  taking  from  the  Supreme  Court  a  part  of  the  general 
Jurisdiction  conferred  upon  it  by  the.  Constitution. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  184-192;  Dec. 
Dig.  i  52.*] 

Appeal  from  Trial  Term,  Orange  County. 

Action  by  Emma  A.  Payne,  as  administratrix  of  James  W.  Pasme, 
deceased,  against  the  New  York,  Susquehanna  &  Western  Railroad 
Company.  From  a  judgment  and  order  setting  aside  a  verdict  for 
plaintiff  and  dismissing  the  complaint,  plaintiff  appeals.    Affirmed. 

See,  also,  142  App.  Div.  942,  127  N.  Y.  Supp.  1135. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM.  JJ. 

Abram  F.  Servin,  of  Middletown  (Rosslyn  M.  Cox,  of  Middletown, 
on  the  brief),  for  appellant. 
John  Bright,  of  Middletown,  for  respondent. 

CARR,  J.  This  is  an  appeal  from  an  order,  made  at  Trial  Term 
in  Orange  county,  setting  aside  a  verdict  rendered  in  favor  of  the 
plaintiff,  and  a  judgment  dismissing  the  complaint  on  the  ground  that 
the  court  was  without  jurisdiction  to  entertain  the  action.  The  action 
was  brought  to  recover  damages  for  a  personal  injury.  The  com- 
plaint set  forth  a  caiuse  of  action  arising  within  the  state  of  New 
Jersey  and  under  a  statute  thereof  which  was  pleaded,  and  alleged 
also  that  the  defendant  was  a  corporation  organized  and  existing  un- 
der the  laws  of  the  state  of  New  York.  There  was  no  allegation  in 
the  complaint  as  to  the  residence  of  the  plaintiff.  The  answer  denied 
the  allegation  that  the  defendant  was  a  domestic  corporation,  and 
pleaded  expressly  that  it  was  a  corporation  organized  and  existing  un- 
der the  laws  of  the  state  of  New  Jersey. 

The  cause  of  action  set  forth  in  the  complaint  was  alleged  to  have 
arisen  from'  one  or  both  of  two  causes;  i.  e.,  defective  appliances 
on  a  railroad  train  on  which  the  plaintiff  was  a  brakeman,  and  the 
negligence  of  the  engineer  in  charge  of  the  train  in  its  management 
When  the  action  came  to  trial,  it  appeared  that  the  defendant  was  a 
foreign  corporation,  and  that  the  plaintiff,  at  the  time  when  the  action 
was  brought  and  tried,  was  a  resident  of.  the  state  of  New  Jersey. 
The  trial  court  eliminated  from  the  case,  under  the  proofs  therein,  as 
a  ground  of  liability,  the  question  of  the  defective  appliances,  and 
properly  so,  and  sent  the  case  to  the  jury  solely  on  the  question  of 
the  alleged  negligence  of  the  engineer.  At  the  close  of  all  the  testi- 
mony the  defendant  moved  to  dismiss  the  complaint,  on  the  ground 
that  the  court  had  no  jurisdiction  of  the  cause  of  action  under  the 
provisions  of  section  1780  of  the  Code  of  Civil  Procedure.  Decision 
was  reserved  on  this  motion,  and  the  defendant  excepted.  After  the 
coming  in  of  the  verdict,  a  motion  was  made  under  section  999  of  the 
Code  for  a  new  trial,  and  the  court  thereupon,  after  consideration, 

*ror  other  casee  see  same  topic  ft  {  numbbb  In  Deo.  A  Am.  Digs.  1S07  to  date,  ft  Rep'r  Indexes 
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granted  the  motion,  which  had  been  made  by  the  defendant  at  the  close 
of  the  whole  case,  to  dismiss  on  the  ground,  of  want  of  jurisdiction. 

[1]  It  is  urged  by  the  plaintiff  appellant  that,  as  this  action  was 
brought  in  the  Supreme  Court,  which  has  a  general  jurisdiction  in  law 
and  equity,  if  section  1780  of  the  Code  be  interpreted  as  depriving  the 
court  of  jurisdiction  over  the  subject-matter  of  the  action,  then  such 
section  must  be  held  to  be  unconstitutional.  It  is  urged,  however,  that 
the  section  in  question  should  be  so  construed  as  simply  to  deprive  the 
plaintiff  of  the  legal  capacity  to  sue,  in  which  event,  the  defendant 
having  failed  to  raise  by  answer  that  question,  such  objection  must  be 
deemed  to  have  been  waived.  Code  of  Civil  Procedure,  §§  498,  499. 
Section  1780  of  Ae  Code  of  Civil  Procedure  has  been  the  subject  of 
considerable  interpretation,  and  in  every  case  in  which  it  has  come  up 
for  consideration  it  has  been  treated  as  relating  to  the  jurisdiction  of 
the  subject-matter  of  the  action.  This  is  the  first  time,  so  far  as  I 
have  been  able  to  ascertain,  that  any  claim  has  been  made  that  it  re^ 
lated  only  to  a  lack  of  legal  capacity  on  the  part  of  a  nonresident 
plaintiff.  On  the  general  question,  among  the  most  recent  decisions 
is  that  of  Jones  v.  Burr  Bros.,  Incorporated,  142  App.  Div.  640,  127 
N.  Y.  Supp.  478,  in  which  a  number  of  the  preceding  cases  on  the 
question  are  collated. 

So  far  as  the  cause  of  action  set  forth  in  the  complaint  was  based 
on  the  New  Jersey  statute,  the  Supreme  Court  of  this  state  had  no 
obligation  to  assume  jurisdiction  thereof,  unless  the  party  plaintiff 
was  a  resident  of  the  state,  and  in  which  event  it  should  assume  ju- 
risdiction under  proper  conditions  for  the  protection  of  its  own  citi- 
zens and  residents.  Zeikus  v.  Florida  East  Coast  Railway  Co.,  153 
App.  Div.  345,  138  N.  Y.  Supp.  478.  In  McCormick  v.  Pennsylvania 
Central  R.  R.  Co.,  49  N.  Y.  303,  it  was  held  that  a  nonresident  plain- 
tiff might  maintain  a  cause  of  action  in  this  state  against  a  foreign 
corporation  for  a  cause  of  action  arising  in  another  .state,  where  the 
court  had  acquired  jurisdiction  of  the  person  of  the  defendant.  This 
holding  was  on  the  theory  that  the  Supreme  Court,  being  a  court  of 
general  jurisdiction,  had  jurisdiction  of  the  subject-matter  of  that  ac- 
tion. In  that  case,  however,  the  action  was  for  a  conversion,  and  as 
the  action  was  at  common  law,  and  transitory,  the  Supreme  Court 
then  had  jurisdiction  of  the  subject-matter,  and  might  very  well  en- 
tertain such  action  where  it  acquired  jurisdiction  of  the  defendant, 
regardless  of  the  place  of  residence  of  the  plaintiff.  It  was  said  in 
Robinson  v.  Oceanic  Steam  Nav.  Co.,  112  N.  Y.  315,  19  N.  E.  625, 
2  L.  R.  A.  636,  that  section  1780  of  the  Code  was  enacted  in  its  pres- 
ent form  for  the  purpose  of  changing  the  rule  in  the  McCormick 
Case. 

It  seems  clear  that  the  purpose  of  section  1780,  as  aforesaid,  was 
not  in  relation  to  the  legal  capacity  of  a  nonresident  to  sue  a  foreign 
corporation  in  the  courts  of  this  state,  but  rather  was  directed  to- 
wards the  subject-matter  of  the  action  which  he  might  maintain  in  this 
state.  The  plaintiff  was  under  no  personal  legal  disability,  such  as 
infancy,  insanity,  or  like  causes.  Whatever  cause  of  action  he  had 
was  vested  in  him  personally.    A  want  of  legal  capacity^  to  sue  is  dis- 
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connected  from  the  nature  of  the  alleged  cause  of  action.  As  was 
said  by  Vann,  J.,  in  Ward  v.  Petrie*  157  N.  Y.  301,  311,  51  N.  E. 
1002,  1005  (68  Am.  St.  Rep.  790): 

"There  Is  a  difference  between  capacity  to  sue,  which  la  the  ri^t  to  come 
Into  court,  and  a  cause  of  action,  which  Is  the  right  to  relief  in  court  In- 
capacity to  sue  exists  when  there  is  some  legal  disability,  such  as  infancy  or 
lunacy,  or  a  want  of  title  in  the  plaintifC  to  the  diaracter  in  which  be  sues." 

Now,  if  the  plaintiff  may  not  sue  in  this  state  on  his  cause  of  ac- 
tion, it  is  because  of  the  nature  of  the  subject-matter  of  that  action; 
that  is,  a  cause  of  action  not  arising  within  this  state,  based  upon  a 
foreign  statute  and  not  relating  to  property  within  this  state,  and  in 
which  the  defendant  is  a  foreign  corporation  and  the  plaintiff  a  non- 
resident. The  prohibition  against  the  maintenance  of  such  an  action 
rests  exclusively  on  the  nature  of  its  subject-matter.  Where  the  lack 
of  jurisdiction  arises  from  the  subject-matter  of  the  action,  then  the 
objection  may  be  raised  at  any  stage  thereof,  according  to  well-settled 
law. 

[2]  Nor  do  we  think  that  section  1780,  as  aforesaid,  so  far  as  it 
regulates  the  exercise  of  the  general  jurisdiction  of  the  Supreme 
Court,  may  be  challenged  properly  as  an  attempt  to  deprive  said  court 
of  some  part  of  its  general  jurisdiction^conferred  upon  it  by  the  Con- 
stitution. The  courts  of  this  state  are  not  bound  generally  to  assume 
jurisdiction  of  causes  of  action  arising  outside  the  state,  which  exist 
only  between  parties  not  residents  of  this  state.  Collard  v.  Beach,  81 
App.  Div.  582,  81  N.  Y.  Supp.  619,  and  cases  cited.  The  provisions 
of  section  1780,  as  aforesaid,  declare  the  public  policy  of  this  state  as 
to  actions  by  nonresidents  against  foreign  corporations,  and  in  making 
the  declaration  the  Legislature  did  not  exceed  its  power.  Apart  from 
this  statute,  the  courts  have  frequently  applied  a  rule  of  public  policy 
against  the  maintenance  of  similar  actions;  for,  as  was  said  in  Piet- 
raroia  v.  N.  J.  •&  H.  R.  R.  &  F.  Co.,  197  N.  Y.  434,  439,  91  N.  E. 
120,  122: 

"As  a  question  of  policy,  it  is  Intolerable  that  our  courts  should  be  im- 
peded in  their  administration  of  justice,  and  that  the  people  of  the  state 
should  be  burdened  with  expense,  in  redressing  wrongs  committed  in  another 
state,  for  the  benefit,  solely,  of  its  citizens,  and  where  the  remedy  is  In  the 
enforcement  of  its  statutes." 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs.    All  concur. 


(167  App.  Div.  374.) 

RICHMOND  SALES  CO.  ▼.  MORRIS. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    May  23,  -1913.) 

1.  Justices  of  the  Pkacb  (I  83*) — Acquisition  of  Jubisdiotion — Oompli- 
▲NCB  WITH  Statute. 

The  general  provision  for  disregarding  errors  in  process  prescribed  by 
Code  Civ.  Proc.  f  23,  applies  only  to  courts  of  record,  and  Justices'  courts 
acquire  jurisdiction  only  through  a  strict  compliance  with  the  statute. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  {{  204, 
286;    Dec.  Dig.  |  83.*] 
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2.  JiTsncEs  or  thk  Pzaob  ({  80*) — Sommons — Reqdisitbs. 

Under  Code  Civ.  Proc.  §i  2877,  3135,  providing  that  the  return  of  sum- 
mons shall  not  be  less  than  6  nor  more  than  12  days  after  the  date  of 
Issue,  and  declaring  that  a  mandate  Issued  by  a  justice  of  the  peace 
must  be  entirely  filled  up  when  delivered  to  an  officer  to  be  executed,  a 
summons  Issued  by  a  Justice  of  the  peace  must  be  dated,  and  the  date 
must  be  correctly  stated. 

[Ed.  Note. — For  other  cases,  see  Justices  o(  the  Peaces  Cent  Dig.  K 
251-257;    Dec.  Dig.  |  80.»] 

8.  Justices  of  tee  Peace  (i  82*) — Date  or  Process. 

A  Justice  of  the  peace  may  not  act  on  Ills  own  personal  knowledge  of 
the  delivery  of  a  summons  to  the  person  deputed  to  serve  It  except  on  con- 
sent 

[Ed.  Note. — ^For  other  cases,  see  Justices  of  the  Peace,  Cent  Dig.  f{ 
262,  263;   Dec.  Dig.  {  82.*] 

4.  Justices  of  the  P]EL&ce  ({  83*) — Date  of  Psocesb. 

Where  a  motion  to  dismiss  on  the  ground  that  the  summons  did  not 
comply  with  the  statute  was  made,  the  clerical  error  In  the  summons, 
resulting  from  a  mistake  In  the  date  on  its  issue,  could  not  be  disre- 
garded ;  but  in  the  absence  of  any  amendment  to  correct  the  error,  the 
action  was  properly  dismissed. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peaces  Cent  Dig.  {| 
264,  266;   Dec.  Dig.  {  83.*] 

Appeal  from  Nassau  County  Court 

Action  by  the  Richmond  Sales  Company  against  William  H.  Morris. 
From  a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

See,  also,  140  N.  Y.  Supp.  1142. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Lincoln  B.  Haskin,  of  Hempstead,  for  appellant 
Charles  L  Wood,  of  Mineola,  for  respondent 

PUTNAM,  J.  This  appeal  is  over  a  point  of  practice  in  a  justice's 
court.  The  present  summons  was  signed  and  issued  on  October  2, 
1912,  but  through  an  error  in  the  typewritten  forms,  presented  by 
plaintiff's  attorney,  was  not  so  dated.  Defendant  was  to  appear  on 
October  14th,  and  the  summons  concluded,  "Given  under  my  hand  this 
2d  day  of  Sept.,  1912,"  followed  by  signature  of  the  justice  of  the 
peace. 

Upon  the  return  day,  defendant  moved  to  dismiss,  upon  the  ground 
that  the  summons  did  not  comply  with  section  2877  of  the  (5)de  of 
Civil  Procedure.  After  offers  of  proof,  the  justice  by  consent  made 
an  entry  in  his  minutes  from  his  own  recollection  that  on  October  2d 
he  had  handed  this  summons  and  complaint  to  the  person  deputed  for 
service.  Plaintiff,  however,  did  not  move  to  amend  the  date  in  the 
summons,  suffering  a  dismissal  instead,  since  he  claimed  that  the  jus- 
tice should  disregard  the  date  altogether.  This  dismissal  has  been  af- 
firmed by  the  County  Court. 

[1]  Although  the  consideration  of  this  point  may  seem  minute  and 
overtechnical,  still  justices'  courts,  not  being  courts  of  record,  acquire 
jurisdiction  only  through  strict  compliance  with  the  statutes.     The 
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general  provision  for  disregarding  errors  in  process  (Code  Civ.  Proc. 
I  24)  applies  only  to  courts  of  record,  and  not  to  the  inferior  courts. 
Talcott  V.  Rozenberg,  3  Daly,  203.  By  common  law  15  days  had  to 
run  between  the  teste  and  the  return  in  summons  and  attachments 
(Co.  Lit.  134b),  and  for  the  failure  to  give  this  interval  the  writ^  might 
be  quashed  as  an  error,  and  not  a  mere  irregularity  (6  Comyn's  Dig. 
p.  94,  art.  Process).  The  New  York  Revised  Statutes  required  that 
the  time  to  appear  in  the  justice's  court  summons  should  be  "not  less 
than  six,  nor  more  than  twelve  days,  from  the  date  of  the  same."  2 
Rev.  Stat.  pt.  3,  c.  2,  tit.  4,  p.  228,  §  14.  The  amendment  in  1860,  giv- 
ing added  jurisdiction  to  justices  of  the  peace,  also  provided  that  the 
twelve  days  for  the  long  summons  should  be  computed  from  the  date 
of  the  summons.    Laws  1860,  c  131,  §  4. 

[2]  The  present  Code  provision  is  that  the  return  shall  be  not  less 
than  six  nor  more  than  twelve  days  after  the  day  when  it  was  issued. 
Code  of  Civil  Procedure,  §  2877.  The  date,  however,  seems  essential, 
as  any  mandate  issued  from  a  justice  of  the  peace  must  be  completed 
when  delivered  for  execution.  It  is  not,  then,  to  have  any  blank  left 
to  be  filled  in,  "either  in  the  date  thereof  or  otherwise."  Code  Civ. 
Proc.  §  3135.  It  is  a  general  requirement  that  the  date  in  a  writ  shall  ■ 
truly  state  the  day  of  its  issue.  "The  antedating  of  a  writ  may  work 
great  damage,  as  in  the  case  of  an  attempt  to  avoid  the  statute  of  lim- 
itations." Mitchell  V.  Morris  Canal  &  Banking  Co..  31  N.  J.  Law, 
99.  102. 

In  the  absence  of  evidence,  the  date  in  the  writ  is  the  beginning  of 
the  action,  so  as  to  save  the  statute  of  limitations,  and  the  date  in  the 
teste  of  the  writ  is  prima  facie  evidence  that  it  issued  at  that  date. 
Chapman  v.  Goodrich,  55  Vt.  354.  The  older  law  as  to  the  dates  of 
writs  appears  in  Johnson  v.  Smith,  2  Burr.  950,  966,  where  Lord 
Mansfield  said: 

"I  allow  the  maxim  laid  down  In  Plowden,  and  many  other  books :  That 
no  man  shall  be  allowed  to  plead  or  prove  that  such  a  writ  was  sued  out  on 
a  different  day  from  that  on  which  It  bears  date.'  Plowden  gives  the  rea- 
son :  'Because  contradicting  the  teste  tends  to  discredit  some  judicial  or  other 
olHcer  of  record.'  But  this  only  goes  to  the  mode  of  redress ;  the  false  date 
does  not  finally  conclude  the  party.  His  redress  Is  In  a  summary  way,  by 
application  to  the  court  out  of  wMch  the  writ  issues.  And  therefore  in  the 
Court  of  Exchequer,  in  the  case  of  King  v.  Mann,  uiH>n  an  extent,  the  court 
inclined  to  disallow  the  plea,  and  set  aside  the  writ  upon  motion,  because  it 
was  antedated." 

[8]  As  it  was  no  part  of  the  official  duty  of  the  justice  to  deliver 
process  for  service,  he  could  not  act  upon  his  own  personal  knowledge 
of  the  delivery  of  the  summons  to  the  person  deputed  to  serve  it,  ex- 
cept upon  consent.  Cornell  v.  Moulton,  3  Denio,  12.  The  effect  of 
his  minute  entered  on  the  return  day,  if  equivalent  to  parol  evidence 
to  show  the  date  (32  Cyc.  439),  still  left  the  summons  with  a  false 
teste,  to  which  formal  objection  was  made  by  motiom 

[4]  It  was  therefore  the  plaintiff's  duty  to  apply  for  an  amendment 
to  correct  the  date  of  the  summons,  which  the  justice  had  power  to 
grant.  Bradbury  v.  Van  Nostrand,  45  Barb.  194.  While,  without 
objection  being  taken,  the  justice  might  disregard  clerical  errors  (Ar- 
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nold  V.  Maltby,  4  Denio,  498),  it  is  not  so  after  a  motion  to  quash, 
unless  the  summons  still  shows  enough  to  indicate  the  proper  date. 
Correct  procedure  requires  that  such  errors  and  defects,  when  season- 
ably objected  to,  shall  be  amended  to  conform  to  the  fact. 

The  verity  of  legal  process  requires  that,  when  the  proof  shows  a 
false  antedating  of  the  summons,  it  should  not  be  left  to  stand  and 
form  what  may  be  a  misleading  record,  but  should  be  amended  so  as 
to  state  the  truth.  As  no  amendment  was  asked  after  the  motion  to 
quash  and  dismiss,  the  justice  rightly  declined  to  proceed  on  the  rec- 
ord as  it  stood. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(157  App.  DlT.  328.) 

In  re  HITCHCOCK. 

(Supreme  Court,  Appdiate  Division,  Second  Department    June  6,  1918.) 

1.  Mandaitds  (I  129*) — Stockholdkbs — ^Inspeotior  of  Books — Enfobcembnt 

or  Right. 

'   The  small  Interest  of  a  stockholder  Is  not  ground  for  refusing  manda- 
mus, on  his  being  denied  an  Inspection  of  the  books  of  the  corporation. 
[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  |  264;    Dea 
Dig.  I  129.»] 

2.  MAitnAiras  ({  129*) — Cospobati  Stockholders — Inbpeotior  or  Books — 

EirroBCEMEirr  of  Right. 

A  stockholder,  whose  demand  for  tnspectloa  of  the  corporation's  boolcs, 
on  the  question  whether,  as  reported  in  financial  journals,  its  bonds 
were  redeemed  at  a  price  above  the  market  value,  is  denied,  is  entitled 
to  mandamus,  to  enable  blm  to  acquire  information  relative  to  requir- 
ing, or  instituting,  suit  against  the  directors. 

[Ed  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  {  264;  Dec. 
Dig.  {  129.*] 

S.  Mandaxus  ({  181*) — Pemuittobt  Writ — Tbial  of  Issues. 

Material  allegations  on  which  mandamus  is  sought  being  denied,  the 
Issue  of  foct  thus  raised  must  be  tried,  and  determined  in  relator's  favor, 
after  Issuance  of  an  alternative  writ  before  a  peremptory  writ  may  issue. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  {{  401-404,  408, 
409,  418;   Dec.  Dig.  {  181.*] 

Appeal  from  Special  Term,  Kings  County. 

Application  by  Francis  R.  Hitchcock  for  mandamus  to  the  officers 
of  the  Union  Ferry  Company  of  New  York  &  Brooklyn.  From  an 
adverse  order,  relator  appeals.  Reversed,  and  alternative  writ  or- 
dered. 

See,  also,  149  App.  Div.  824,  134  N.  Y.  Supp.  174;  151  App.  Div. 
891,  135  N.  Y.  Supp.  1117. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

William  G.  Cooke,  of  New  York  City  (Howard  O.  Wood,  of  New 
York  City,  on  the  brief),  for  appellant. 

(jeorge  P.  Hotaling,  of  New  York  City,  for  respondent  Union  Fer- 
ry  Co. 
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PER  CURIAM.  The  relator  is  the  owner  of  75  of  the  30,000  shares 
of  the  capital  stock  of  a  transportation  corporation.  He  sought  in  this 
proceeding  a  writ  of  mandamus  to  inspect  the  books  of  the  corpora- 
tion. An  order  was  entered  at  Special  Term  denying  the  application 
for  the  writ  as  a  matter  of  law,  and  not  as  a  matter  pf  discretion. 

Another  proceeding  of  the  same  character,  between  the  same  parties, 
was  in  this  court  on  a  former  appeal.  Hitchcock  v.  Union  Ferry  Co., 
149  App.  Div.  824,  134  N.  Y.  Supp.  174.  The  relator  claims  he  has 
overcome  the  objection  which  defeated  him  in  that  application.  The 
court,  in  its  decision  of  that  appeal,  is  simply  committed  to  the  deter- 
mination that  the  petition  there  did  not  disclose  a  proper  demand  for 
the  information  sought.    That  difficulty  has  been  obviated  here. 

The  direct  object  of  the  application  is  to  ascertain  the  facts  in  re- 
lation to  a  transaction  wherel^  it  is  suggested  that  bonds  of  the  par 
value  of  $1,000,000  were,  before  maturity,  redeemed  with  funds  of  the 
treasury  of  the  corporation  at  a  greater  cost  than  the  market  value  of 
the  bonds  at  the  time  of  redemption.  The  relief  specifically  claimed 
is  an  inspection  of  the  corporate  books  for  that  purpose.  There  are 
many  statements  in  the  motion  papers  irrelevant  to  the  purpose  of  the 
proceeding.    It  is  settled  that : 

"A  stodibolder  has  the  right  at  common  law  to  Inspect  the  books  of  his 
corporation  at  a  proper  time  and  place,  and  for  a  proper  purpose;  and  If 
this  right  Is  refused  by  the  officers  In  charge  a  writ  of  mandamus  may  Is- 
sue, in  the  sound  discretion  of  the  court,  with  suitable  safeguards  to  protect 
the  interests  of  all  concerned."  Matter  of  Stelnway,  158  N.  Y.  250,  263,  53 
N.  B.  1103,  1107  (45  L.  R.  A.  461). 

The  Supreme  Court  has  exercised  legal  discretion,  in  disposing  of 
these  applications.  The  rules  of  pleading  and  procedure  applicable 
to  the  proceeding  for  a  writ  of  mandamus  have,  of  course,  been  fol- 
lowed. 

[t]  The  small  interest  of  the  stockholder  has  been  considered  no 
barrier  to  relief.  The  gratification  of  idle  curiosity  and  the  facilita- 
tion of  speculative  schemes  have  been  discouraged,  and  the  manifesta- 
tion of  ulterior  or  sinister  motives  has  been  fatal  to  the  application. 
People  ex  rel.  Clason  v.  Nassau  Ferry  Co.,  86  Hun,  128,  33  N.  Y. 
Supp.  244;  Matter  of  Pierson,  44  App.  Div.  215,  60  N.  Y,  Supp.  671 ; 
People  ex  rel.  McElwee  v.  Produce  Ex.  T.  Co.,  53  App.  Div.  93,  65 
N.  Y.  Supp.  926 ;  Latimer  v.  Herzog  Teleseme  Co.,  75  App.  Div.  522, 
78  N.  Y.  Supp.  314;  Colwell  v.  Colwell  Lead  Co.,  76  App.  Div.  615, 
78  N.  Y.  Supp.  607;  People  ex  rel.  Callanan  v.  K.,  etc.,  R.  R.  Co., 
106  App.  Div.  349,  94  N.  Y.  Supp.  555 ;  Taylor  v.  Citizens'  Nat.  Bank, 
117  App.  Div.  348,  101  N.  Y.  Supp.  1039;  People  ex  rel.  Althause  v. 
Giroux  Consolidated  M.  Co.,  122  App.  Div.  617,  107  N.  Y.  Supp.  188; 
People  ex  rel.  Hunter  v.  National  Park  Bank,  122  App.  Div.  635,  107 
N.  Y.  Supp.  369;  People  ex  rel.  Britton  v.  Am.  Press  Ass'n,  No.  1, 
148  App.  Div.  651,  133  N.  Y.  Supp.  216. 

[2]  It  is  not  denied  that  the  relator  is  a  stockholder  in  the  defend- 
ant corporation,  having  acquired  his  stock  by  inheritance;  that  he 
made  a  demand  for  the  information  desired  prior  to  the  institution  of 
this  proceeding;  that  the  demand  was  refused;  that  $1,000,000  of 
Union  Ferry  bonds,  due  in  1920  and  redeemable  before  that  date  at 
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not  less  than  110,  were  purchased  in  1909  and  1910— $700,000  at  10iy2 
in  1909,  and  $300,000  at  IO214  in  1910.  The  only  fact  remaining  for 
him  to  establish,  prerequisite  to  relief,  is  that  his  purpose  is  proper. 
He  alleges  that: 

"About  three  years  ago  the  bonded  Indebtedness  of  said  corporation  was 
$2,200,000,  and  it  appears  In  the  present  statement  to  have  been  reduced  In 
the  course  of  two  years  by  $1,000,000,  and  your  petitioner  desires  to  know 
what  moneys  of  the  corporation  were  used  for  that  purpose,  whether  the 
fands  were  obtained  from  earnings,  or  from  the  sale  of  real  estate  or  se- 
corities  belonging  to  the  corporation.  Your  i>etitioDer  also  desires  to  know 
the  prices  at  which  such  bonds  were  retired,  as  it  has  been  from  time  to  time 
stated,  in  the  financial  journals  of  the  city,  that  such  bonds  were  redeemed 
at  a  price  above  the  par  ralue  thereof  at  or  about  the  time  when  they  were 
being  sold  in  the  market  at  a  price  considerably  below  par.  And  your  pe- 
titioner shows  that  no  public  notice,  or  notice  to  the  bondholders  generally, 
was  ^ven  of  the  corporation's  intention  to  retire  such  bonds,  or  of  any  resolu- 
tion passed  by  the  board  of  directors  for  that  puriwse,  nor  was  the  retire- 
ment by  lot,  so  as  to  give  all  the  bondholders  an  equal  opportunity  to  se- 
cnre  the  retirement  of  their  bonds,  but  said  bonds  were  retired  by  the  pay- 
ment to  a  certain  few  of  the  bondholders  at  a  price  greatly  in  excess  of  that 
at  which  the  o£9cers  of  the  corporation  as  such  might  have  purchased  the 
bonds  in  the  open  market  *  •  •  And  your  petitioner  shows:  That  the 
E^nandal  and  Commercial  Chronicle  is  a  regular  publication  issued  each  week 
in  the  borough  of  Manhattan,  city  of  New  York,  and  gives  for  the  public 
information  and  as  accurately  as  possible  the  prices  bid  and  asked  for'  stocks 
and  bonds  dealt  in  in  the  market  of  securities  In  Wall  Street,  and  is  the 
generally  recognized  authority  for  the  facts  with  respect  thereto.  That  the 
quotations  for  the  bonds  of  the  Union  Ferry  Company  of  New  York  &  Brook- 
lyn, as  given  in  the  Financial  and  Commercial  Chronicle  for  each  month 
daring  the  years  1909  and  1910  are  as  follows: 

1909.  1910. 

Bid.  Asked.  Bid.  Aaked. 

January 90         95        January 98  101 

February 90         92^     February 95  99 

March 95  102         March 95  99 

April April 97  09 

May 98%     May 94  98 

June 92          96         June 94  98 

July 98  102         July 95  97 

August  95          98         August 93  97 

September 94          98         September 93  06 

October 95          97         October 93  97 

November 95%      97         November 95  99 

December 95          97         December 95  99 

"Making  an  average  bid  price  for  the  year  1909  of  94  and  for  the  year 
1910  of  95,  and  an  average  asking  price  for  the  year  1909  of  97%  and  for 
tbe  year  1910  of  98%." 

The  officers  of  the  defendant,  in  its  answering  affidavits,  deny  the 
material  parts  of  these  allegations,  to  wit,  that  the  bonds  were  pur- 
chased at  more  than  the  market  price  at  the  time  of  the  transaction, 
and  they  allege  that  they  acted  in  good  faith  and  for  the  best  interests 
of  the  defendant. 

As  it  is  clear  that  a  stockholder  is  entitled  to  information  which  may 
be  gathered  from  the  books  of  the  corporation  for  the  purpose  of  re- 
quiring the  corporation  to  move  against  the  directors  for  actionable 
wrongs,  or,  in  the  event  of  its  failing  so  to  move,  of  instituting  a  deriv<- 
ative  action  against  them,  if  the  allegations  of  the  petitioner  that  the 
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bonds  were  redeemed  by  the  company  at  more  than  the  market  value 
at  the  time  of  redemption  are  true,  he  presents  ground  for  judicial  in- 
tervention. 

[3]  The  facts  upon  which  a  relator  relies  must  be  undisputed  before 
a  peremptory  writ  of  mandamus  may  issue.  The  denial  of  material 
allegations  raises  an  issue  of  fact,  which  must  be  determined  upon  a 
trial,  after  the  issuance  of  an  alternative  writ. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted,  with  $10  costs,  and  the  issuance  of  an  al- 
ternative writ  of  mandamus  ordered. 

BURR,  J.,  not  voting. 


0.67  App.  Dlv.  383.) 

WEISS  T.  CITY  or  MT.  VERNON  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    May  29,  1913.) 

L  Dedication  (|  37*) — Acckptance — Usee. 

Where  grantees  of  an  owner  of  land,  who  had  offered  to  dedicate  a 
street  to  the  public,  appropriated  part  of  the  land  intended  for  a  street, 
and  held  It  adversely  for  more  than  the  period  of  limitation,  their  ti- 
tle is  good  as  against  the  municipality,  even  though  it  subsequently  ac- 
cepted the  dedication  by  using  the  unlndosed  portion  of  the  land  in- 
tended for  a  street ;  for,  where  a  municipality  relies  upon  the  acceptance 
of  a  dedication  by  user,  It  must  show  the  use  or  other  acts  indicating  the 
acceptance,  and  the  dimensions  of  the  highway  will  correspond  to  the 
user  or  the  acts. 

[Ed.  Note. — ^For  other  cases,  see  Dedication,  Cent  Dig.  ||  73,  74;  Dec 
Dig.  I   87.»] 
2.  Wills  (§  602*) — Constbuction — Estates  Devised. 

Where  a  recital  in  a  will  of  a  present  gift  of  all  of  testator's  property 
to  his  wife,  with  authority  to  sell,  convey,  and  mortgage,  was  followed 
by  an  express  declaration  that  the  widow  should  have  and  enjoy  the 
proceeds  of  the  property  only  so  long  as  she  remained  a  widow,  and  in 
case  of  remarriage  she  should  only  be  entitled  to  her  statutory  share,  the 
widow  takes  a  fee  determinable. 

[Ed.  Note.— For  oth^  cases,  see  Wills,  Cent  Dig.  |{  1351-1369;  Dea 
Dig.  {  602.»] 

8.  Tbespass  (i  19*) — Title  to  Suppobt. 

One  whose  Interest  is  merely  a  fee  determinable  may  maintain  an  ac- 
tion for  damages  for  the  Invasion  of  her  land,  and  for  an  injunction  to 
prevent  subsequent  Invasions. 

[Ed.  Note. — For  other  cases,  see  Trespass,  Cent  Dig.  ft  1&-31;  Dea 
Dig.  I  19.»] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Caroline  Weiss  against  the  City  of  Mt.  Vernon  and  oth- 
ers.   From  a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Frank  A.  Bennett,  Corp.  Counsel,  of  Mt.  Vernon,  for  appellants. 
Arthur  S.  Barnes,  of  New  York  City  (John  F.  Brennan,  of  Yonkers, 
on  the  brief),  for  respondent 

•For  other  csMs  see  Hune  topic  A I  mman  In  Dm.  *  Am.  Dlgi.  1M7  to  data,  *  Il«p'r  Indwcea 
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THOMAS,  J,  The  question  is  whether  15  feet  of  land,  for  some 
years  inclosed  by  i  fence,  and  the  site  of  a  house,  is  part  of  an  estab- 
lished highway,  to  wit.  West  street,  in  the  city  of  Mt.  Vernon.  If 
not,  the  judgment  for  damages  for  the  removaJ  of  the  house  and  an 
injunction  restraining  further  invasion  by  the  city  and  its  officers 
should  be  affirmed.  The  apparent  street,  35  feet  wide  in  front  of  the 
house,  upon  the  west  line  of  which  the  east  wall  of  the  house  stood, 
has  for  over  20  years  been  used  as  a  public  street,  as  is  found,  and 
the  15,  feet  until  the  recent  events  have  not  been  a  part  of  the  street. 
In  1851  one  Sacchi,  as  the  owner  of  130  acres  of  land,  agreed  with 
two  persons,  who,  as  recited,  intended  to  form  what  should  be  called 
the  Teutonia  Homestead  Association,  to  sell  them,  their  assigns,  and 
associates,  such  land,  which  the  first  party  undertook  "to  be  surveyed 
and  laid  out  into  blocks  of  ground"  of  dimensions  approximately 
stated,  and  there  were  provisions  for  improvement  of  the  land  and 
terms  of  sale. 

The  record  does  not  show  that  the  second  parties  to  the  contract 
made  purchases,  although  it  is  found  that  Sacchi  did  convey  lots  to 
several  members  of  the  association  pursuant  to  the  agreement ;  but  I 
do  not  find  evidence  of  it.  In  any  case,  there  were  sold  by  Sacchi  lots 
183  and  186  on  March  30,  1852,  184  and  185  on  July  31,  and  lot  187 
on  October  21,  1852,  and  defendant's  husband,  Frederick  William 
Weiss,  directly  or  by  mesne  conveyances,  became  the  owner  of  them. 
Each  deed  conveyed  lots  "shown  on  a  certain  map  entitled  'Map  of 
West  Mt.  Vernon,'  lying  in  the  town  of  East  Chester,  and  county  of 
Westchester,  *  *  *  and. filed  in  the  clerk's  office  of  Westchester 
county,  for  the  Teutonia  Homestead  Association,  by  Gustavus  A. 
Sacchi,  March,  1852,"  and  the  lots  are  designated  by  lot  numbers  and 
defined  by  numbers  of  other  lots  and  by  the  Bronx  river  laid  down  on 
the  map.  In  fact,  of  lots  on  West  street  10  of  a  total  of  14  were  sold 
by  deeds  dated  March  30,  1852,  at  which  time  no  map  was  filed.  In- 
deed, no  map  in  terms  "for  the  Teutonia  Homestead  Association"  is 
on  file,  but  on  M^  1,  1852,  a  map  entitled  a  "Map  of  West  Mt.  Ver- 
non" was  filed.  The  map  filed  shows  that  West  street  has  a  width  of 
50  feet,  and  that  the  lots  westerly  of  that  street  face  on  a  street  so 
shown,  with  westerly  termini  at  the  easterly  bank  of  the  Bronx  river. 
If  the  lots  begin  at  the  easterly  line  of  the  river,  they  must  take  15 
feet  of  West  street  to  have  the  length  described  in  the  deed  and  shown 
on  this  map.  If  they  begin  in  the  center  of  the  river,  they  may  have 
approximately  their  given  lengths  without  entering  West  street.  But 
the  map  does  not  show  the  lines  of  the  lots  as  entering  the  Bronx  river 
main  channel. 

[1]  But  the  decision  does  not  turn  necessarily  upon  such  question. 
The  purchasers  of  the  lots  at  the  time  apparently  considered  that  the 
lots  began  on  the  easterly  side  of  the  river,  and  so  took  possession  of 
15  feet  on  the  westerly  side  of  West  street  and  used  it,  and  in  some 
instances  built  upon  it.  Indeed,  the  15  feet  claimed  to  be  a  part  of 
West  street  and  so  shown  on  the  map  fell  sharply  away  from  the  re- 
maining 35  feet,  and  the  houses,  I  infer,  were  built  so  that  the  front- 
age would  be  on,  and  not  under,  the  street.    The  occupation  and  in- 
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closure  were  itntnediate,  and  continued  for  60  years.  What  right  did 
this  give  against  Sacchi  and  persons  claiming  under  him?  It  was 
under  a  claim  of  title  by  deed,  with  every  accompanying  act  required 
to  give  title  by  adverse  possession.  Sacchi  had  made  an  offer  to  dedi- 
cate land  to  which  he  had  title.  The  time  came  when  he  had  not  the 
land  to  dedicate,  for  he  had  lost  title  to  it  by  reason  of  title  gained  by 
adverse  possession  by  Weiss.  A  person  cannot  be  regarded  as  con- 
tinuing an  offer  of  dedication  of  land  that  he  has  ceased  to  own. 

But  the  city  did  not  accept  the  dedication  while  he  did  own  it,  or 
.before  he  lost  title.  Not  a  single  act  can  be  mentioned  indicating 
acceptance  through  the  60  years  of  orderly  and  usual  occupation  for 
a  dwelling  with  the  ordinary  front  fence.  How,  then,  was  there  ac- 
ceptance? It  is  answered  that  it  was  accepted  by  the  public  use  of 
the  35  feet  and  some  working  of  West  street  to  that  width,  and  from 
that  it  is  argued  that  there  was  a  constructive  acceptance  of  the  road 
for  50  feet  in  width.  The  appellant's  theory  is  that  West  street  for 
50  feet  became  a  highway,  and  that  the  plaintiff's  and  earlier  occupa- 
tion could  not  affect  the  title.  It  may  for  present  purposes  be  admit- 
ted that,  if  the  city  ever  accepted  the  whole  SO  feet,  its  right  could  not 
be  diminished.  But  it  never  did  accept  a  street  more  than  35  feet  in 
width. 

Passing  the  question  whether  Sacchi's  tender  of  dedication  of  the 
whole  50  feet  was  effectual  against  his  grant,  yet  the  vendee  took 
possession,  and  thereby  declared  to  the  grantor,  and  to  the  city,  that 
the  land  was  his,  and  he  barred  use  of  it  by  the  city  and  the  public. 
The  public  made  no  sign  of  dissent.  The  public  traveled  the  35  feet, 
and  whatever  implication  of  acceptance  arises  relates  to  that ;  for  the 
acts  from  which  implied  acceptance  arises  have  to  do  with  that  and 
nothing  else.  What  its  acts  involved,  it  impliedly  accepted.  If  a 
municipality  would  show  acceptance  of  dedication  by  user,  it  must 
show  the  use,  or  other  acts  incUcating  acceptance,  and  the  dimensions 
of  the  highway  will  correspond  to  the  use  or  the  acts.  It  placed  a 
sewer  within  the  35  feet;  but  that  does  not  show  that  it  thereby 
accepted  a  dedication  of  land  behind  a  fence,  or  under  a  house,  and 
where  such  private  residence  had  been  for  many  years,  and  when  the 
city  worked  the  35  feet  it  could  not  be  that  there  was  an  intention  to 
work  the  inclosed  premises.  The  fact  is  that  the  plaintiff,  upon  taking 
possession,  barred  all  the  world  from  the  premises,  and  the  munici- 
pality must  be  content  to  keep  what  its  acts  show  it  took,  and  all  that 
it  could  take. 

[2,  3]  The  widow  took  the  fee.  There  is  a  present  gift  of  all  the 
testator's  property.  Then  follows  "authority  to  sell,  convey,  and  mort- 
gage," which  might  be  deemed  unnecessary  if  the  gift  were  absolute. 
It  is  added: 

"She  shall  have  and  enjoy  the  same  and  the  proceeds  and  profits  thereof 
as  long  as  she  shall  remain  my  widow.  But  In  case  she  should  marry  again, 
then  she  shall  only  haye  and  be  entitled  to  such  a  share  as  is  now  provided 
by  the  statute." 

And  there  is  upon  the  same  contingency  a  gift  over  of  the  residue. 
I  think  that  the  intention  was  that,  if  she  remarried,  she  should  be 


Digitized  by 


Google 


Sup.Ct.)  SIEBEST  y.  DUNK  253 

entitled  to  her  statutory  interest ;  if  not,  she  should  be  entitled  to  the 
whole.    Hence,  she  has  a  fee  determinable  upon  her  marriage,  and 
may  maintain  the  action  and  recover  the  damages  stipulated. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(157  App.  Div.  387.) 

SIEBERT  V.  DUNN. 

(Snpreme  Court,  Appellate  Division,  Second  Department    June  6,  1913.) 

1.  Set-Off    and    Countebclaxh    (i  50*) — Assigned    Contbact — Sepabable 

Payments. 

A  corporation  contracted  to  sell  defendant  whatever  vitrlfled  brick  he 
sbould  require  for  the  construction  of  a  sewer  for  the  city  of  New  Yorli, 
payments  to  be  made  on  the  15th  day  of  the  month  succeeding  the  engi- 
neer's certificate  for  work  done.  It  was  expected  that  the  performance 
of  the  work  would  take  some  years.  The  brick  were  delivered  in  lots 
as  needed  as  the  work  progressed,  until  the  corporation,  by  reason  of  in- 
solvency and  defendant's  alleged  failure  to  pay  for  brick  delivered,  re- 
fused to  deliver  more,  but  prior  to  such  refusal  assigned  a  claim  for 
brick  delivered  and  unpaid  for  to  plaintiff's  assignor.  Held,  that  the 
contract  was  not  entire,  but  a  severable  one,  and  as  such  assignable  so 
far  as  the  brick  delivered  were  concerned;  and  hence,  in  an  action  by 
the  assignee  to  recover  payment  for  lots  so  delivered,  defendant  was  not 
entitled  to  connterclalm  for  damages  by  reason  of  the  corporation's  re- 
fusal to  complete  the  contract  under  Code  Civ.  Proc.  §  502,  providing 
that,  if  an  action  is  founded  on  contract  which  has  been  assigned,  a 
demand  arising  after  the  assignment  cannot  be  made  the  subject  of  a 
counterclaim. 

[Ed.  Note. — For  other  cases,  see  Set-Off  and  Counterclaim,  Cent  Dig.  ji 
76;   Dec.  Dig.  g  60.*] 

2.  COBPOBATIONS    (|   657*)— FOBEIQN    COBPOBATIOH— DOIWO   BXTSimSS   WiTHIN 

State — ^License  Tax — Assessment. 

Where  a  foreign  corporation  was  authorized  to  do  business  in  the  state 
of  New  York  In  March,  1900,  and  began  business  within  two  months 
thereafter,  the  fact  that  it  failed  to  pay  the  license  fee  required  by  Laws 
1901,  c.  558,  S  181,  which  took  effect  April  2{i,  1901,  was  no  objection  to 
the  validity  of  a  contract  made  by  it  In  1900,  in  the  absence  of  evidence 
that  the  tax  had  been  assessed. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  K  2536-2541, 
2550,  2552-2554;   Dec.  Dig.  §  657.*] 

3.  Intekest  (S  39*) — Account. 

Where  a  corporation  contracted  to  sell  defendant  all  the  vitrlfled  brick 
required  for  the  construction  of  a  sewer,  which  was  expteted  to  require 
considerable  time,  and  the  contract  specified  that  payments  were  to  be 
made  about  the  15th  of  each  month  after  the  issuance  of  certificates  by 
the  supervising  engineer,  the  amount  due  at  the  time  of  each  certifica- 
tion drew  interest  from  that  date. . 

[Ed.  Note.— For  other  cases,  see  Interest  Cent  Dig.  {§  83-89;  Dec.  Dig, 
«3».»] 

Appeal  from  Trial  Term,  Kings  Gjunty. 

Action  by  John  S.  Siebert  against  Bart  Dunn.  From  a  judgment 
for  plaintiff,  and  from  an  order  resettling  an  order  denying  defendant's 
motion  for  a  new  trial,  he  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

*FDr  otlier  cases  see  same  topic  &  9  inmBaB  in  Deo.  A  Am.  Digs.  1907  to  date,  ft  RepT  Indexes 
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Frederick  Hulse,  of  New  York  City  (Martin  A.  Schenck,  of  New 
York  City,  on  the  brief),  for  appellant. 

George  W.  Field,  of  New  York  City  (Frank  H.  Piatt  and  Paul 
Moore,  both  of  New  York  City,  on  the  brief),  for  respondent. 

THOMAS,  J.  [1]  The  jury  has  found  that  the  Eastern  Paving 
Brick  Company,  the  original  assignor,  broke  its  contract  to  sell  the 
defendant  whatever  vitrified  brick  he  should  require  for  building  a 
sewer  for  the  city  of  New  York,  and  the  court  dismissed  the  counter- 
claim and  directed  a  verdict  for  plaintiff  for  the  balance  due  on  bricks 
delivered  to  defendant  under  the  contract.  The  question  is  whether, 
in  this  action  by  the  assignee  of  the  amount  unpaid,  the  defendant  can 
interpose  the  defense  that  the  assignor  broke  the  contract,  and  coun- 
terclaim for  damages  for  such  breach. 

It  is  necessary  to  notice  the  dates  severally  of  the  first  assignment, 
the  breach,  and  when  the  debt  fell  due.  In  July  and  November,  1900, 
the  company  delivered  brick,  the  price  whereof,  after  allowance  for 
defective  brick,  was  $7,171.50,  or,  less  10  per  cent,  reserved  payment, 
$6,454.35,  whereon  the  defendant  paid,  including  freight  bills,  $3,724.- 
20,  leaving  a  balance  of  $2,730.15.  But  such  amount  was  not  payable 
until  the  15th  day  of  the  month  succeeding  the  engineer's  certificate 
of  the  bricks  laid,  which  was  August  15,  1902,  and  interest  to  the 
amount  of  $1,365.08  has  been  allowed  from  August  15,  1902,  the  due 
date,  to  December  16,  1910,  the  time  of  the  verdict.  The  company 
assigned  the  claim  to  its  president  on  June  20,  1901,  and  the  latter  as- 
signed to  plaintiff.  A  receiver  of  the  company  was  appointed  in  May, 
1902.  As  early  as  March,  1902,  the  company  asserted  a  balance  due 
of  $761.90,  and  in  May  the  manager  under  the  receiver  indicated  his 
opinion  that  the  company  would  not  resume  work.  On  July  7,  1902, 
the  defendant  by  letter  asked  when  further  shipment  could  be  made. 
The  manager  in  reply  referred  to  his  letter  of  March  24th  and  in  effect 
declined  to  make  shipments  until  "you  have  paid  in  full  for  what  you 
should  pay  under  the  contract."  Thereupon  the  defendant  visited  the 
plaintiff's  plant  and  found  that  it  was  not  manned  or  operated,  and 
again  the  manager  asserted  that  the  defendant  was  indebted. 

The  breach  of  the  contract  by  plaintiff,  if  any  there  was,  relates  to 
the  month  of  May  or  July.  But  the  jury  has  found  a  breach  which 
could  not  be  earlier  than  May  nor  later  than  July.  It  is  quite  certain 
that  the  company  and  receiver  were  mistaken  in  the  amount  demanded 
in  March;  but  plaintiff  asserts  that  $375.22  was  due  May  ISth  and 
$1,333.37  on  June  15th,  while  defendant  considers  that  against  a  bal- 
ance on  July  7,  1902  (when  plaintiff's  letter  was  dated),  of  $102.57 
should  be  debited  $375  for  defective  brick.  This  is  only  of  present 
importance  as  it  shows  the  date  of  the  breach.  All  the  bricks  were 
delivered  in  1900,  and  defendant  owed  a  sum  for  them;  but  it  was 
payable  to  the  extent  of  90  per  cent,  on  the  15th  day  of  the  month  after 
the  engineer  had  certified  to  the  amount. 

The  defendant  urges  that  there  was  no  debt  assigned  until  the  cer- 
tificate of  measurement,  and  that  the  breach  then  existed.  There  was 
a  debt,  but  the  amount  was  ascertained  through  the  certificate,  and  the 
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date  of  payment  was  fixed  thereby  on  the  15th  day  of  the  month  fol- 
lowing the  certificate.  As  a  claim  was  assigned  unpaid  at  a  time  when- 
it  was  subject  to  no  defense  or  counterclaim,  the  usual  rule  is  that  the 
assignee  continued  to  hold  it  immune  from  such  defense  or  counter- 
claim. Code  of  Civil  Procedure,  §  502.  A  similar  policy  is  enforced 
by  section  41  of  the  Personal  Property  Law  (Consol.  Laws  1909,  c.  41), 
formerly  section  1909  of  the  Code  of  Civil  Procedure,  under  which, 
in  Michigan  Savings  Bank  v.  Millar,  110  App.  Div.  670,  96  N.  Y.  Supp. 
568,  it  was  decided  that  against  an  assigned  account  the  defendant 
could  not  counterclaim  a  note  made  by  the  assignor,  not  due  at  the 
time  of  the  assignment,  and  that  even  a  claim  acquired  before  notice 
of  the  assignment,  but  not  then  due,  could  not  be  offset,  for  which  au- 
thority was  found  in  Fera  v.  Wickham,  135  N.  Y.  223,  31  N.  E.  1028, 
17  L.  R.  A.  456. 

But  the  appellant  denies  the  application  of  this  well-known  rule. 
His  contention  is  that  the  brick  company  undertaking  was  entire,  in 
the  sense  that  it  agreed  to  furnish  and  ^e  defendant  agreed  to  buy 
"all  the  vitrified  brick  which  the  party  of  the  first  part  [Dunn]  may 
require  in  the  performance  of  the  work  under  his  contract,"  for  which 
the  defendant  agreed  "to  pay  in  cash  about  the  15th  of  each  month 
90  per  cent.  *  *  *  of  the  monthly  estimate  or  certificate  showing 
the  quantity  of  brick  laid  during  the  preceding  month  given  by  the 
city  authorities  or  engineer."  Hence  it  is  urged  that  the  company 
broke  its  contract  in  1902,  and  that  it  cannot  recover  for  the  brick  de- 
livered in  1900,  for  which  payment  was  due  in  1902.  In  other  words, 
as  the  action  was  brought  by  the  plaintiff  after  breach  of  the  contract 
by  the  company,  such  failure  to  perform  is  a  defense,  and  the  damages 
flowing  therefrom  a  counterclaim.  The  bricks  were  deliverable  in  lots 
in  the  course  of  a  work  that  required  a  number  of  years  for  comple- 
tion, and  for  deliveries  payment  was  due  upon  a  date  following  cer- 
tification. If  the  defendant  did  not  pay  accordingly,  the  company  had 
a  cause  of  action ;  and  it  would  not  be  necessary  for  the  company  to 
plead  or  to  prove  performance  on  its  part  of  the  entire  contract,  but 
rather  to  show  such  part  performance  as  entitled  it  to  the  money 
claimed.  The  company  performed  by  delivering  the  brick,  but  the 
payment  awaited  certificate  of  quantities  used.  But  as  to  the  brick 
delivered  in  1900  there  was  complete  performance,  save  as  to  imperfect 
brick,  and  the  claim  therefor  was  assignable,  and  the  assignee  took 
free  from  any  defense  that  might  arise  by  reason  of  some  subsequent 
happening.  If  the  company  had  retained  the  claim,  the  defendant  could 
have  interposed  a  counterclaim  for  its  breach,  for  the  reason  that  it 
had  such  a  claim  before  the  action  was  begun.  But  the  claim  was  sev- 
erable, and  as  such  assignable ;  so  the  assignee  took  with  the  protec- 
tion that  comes  from  the  assignment  of  an  independent  cause  of  action. 
Assume  that  payment  for  the  brick  were  due  upon  delivery.  There- 
upon a  debt  arose.  If  at  that  time  there  had  been  no  default,  the  ob- 
ligation to  pay  was  perfect,  and  it  would  not  become  imperfect  by  some 
future  default  on  the  part  of  the  company,  arising  before  suit  was 
brought,  although  a  counterclaim  therefor  could  be  interposed  by  the 
defendant.    Nor  would  it  be  different  if  the  payment  for  the  brick  de- 
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Hvered  were  not  due  until  certification.  As  to  such  brick,  the  com- 
pany would  have  performed,  and  when  it  sued  it  would  not  be  bound 
to  plead  and  prove  that  there  had  been  no  default  prior  to  the  action 
brought.  So  when  the  company  assigned  the  account,  the  assignee  took 
a  title  that  did  not  become  infirm  by  any  subsequent  default,  and  by 
the  law  relating  to  assignments  the  counterclaim  that  would  have  been 
available  against  the  first  assignor  was  not  so  against  the  assignee. 
In  other  words,  the  promise  to  pay  for  the  brick  delivered  in  1900  was 
not  conditional  upon  entire  performance  by  the  vendor.  Clark  v. 
West,  137  App.  Div.  23,  122  N.  Y.  Supp.  380. 

[2]  It  is  objected  that  the  company  had  not  paid  the  license  tax  pro- 
vided by  chapter  558,  §  181,  Laws  of  1901,  going  into  effect  April  26, 
1901.  The  defendant,  a  foreign  corporation,  was  authorized  to  do 
business  here  in  March,  1900,  and  began  such  business  within  two 
months  thereafter.  There  is  evidence  that  the  license  fee  had  not  been 
paid ;  but  there  is  no  evidence  that  the  tax  had  been  assessed,  and  so 
the  objection  fails.  Halsey  v.  Henry  Jewett  Dramatic  Co.,  190  N.  Y. 
231,  83  N.  E.  25,  123  Am.  St.  Rep.  546. 

[3]  The  account  drew  interest.  The  number  of  brick  was  certified 
each  month,  and  the  price  was  fixed.  Computation  alone  was  neces- 
sary. Sweeny  v.  City  of  New  York,  173  N.  Y.  414,  66  N.  E.  101; 
Cutter  v.  Gudebrod  Brothers  Co.,  190  N.  Y.  252,  83  N.  E.  16. 

The  judgment  and  order  should  be  affirmed,  with  costs*    All  concur. 


(157  App.  Div.  341.) 

PEOPLE  v.  BRETTON. 

(Supreme  Conrt,  Appellate  Division,  Second  Department    May  29,  1013.) 

False  Pbbtenses  (J  7*) — "IiAbcent" — ^What  Constitutes. 

Accused,  wlio  by  falsely  representing  that  his  sister  lived  in  Florida, 
that  he  was  empowered  to  procure  for  her  a  governess,  and  would  hire 
the  applicant,  obtained  money  from  the  applicant  for  the  purpose  of  pay- 
ing her  way  to  the  sister's  residence,  is  guilty  of  "larceny,"  under  Penal 
Law  (Consol.  Laws  1909,  c.  40)  i  1290,  declaring  that  a  person  is  guilty 
of  larceny  who,  with  intent  to  deprive  the  true  owner  of  his  property, 
obtains  possession  by  false  representations  or  pretenses;  for,  even  if 
accused's  promises  as  to  employment  were  not  within  the  purview  of  the 
statute,  his  representations  as  to  his  sister's  residence  were  material, 
and  fall  within  the  purview  of  the  statute. 

[Ed.  Note. — ^For  other  cases,  see  False  Pretenses,  Cent  Dig.  {J  5-12, 
25;   Dec  Dig.  {  7.» 

For  other  definitions,  see  Words  and  Phrases,  vol.  5,  pp.  S991-4003.] 

Harry  S.  Bretton  pleaded  guilty  to  an  indictment  for  grand  larceny, 
and  now  moves  in  arrest  of  judgment.    Motion  denied. 

See,  also,  141  N.  Y.  Supp.  4. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Eugene  N.  L.  Young,  of  Long  Island  City,  for  the  motion. 

John  Hetherington,  Asst.  Dist.  Atty.,  of  Long  Island  City,  opposed. 

•For  other  cases  see  same  topic  A  9  inniBaB  in  Dao.  ft  Am.  Digs.  VXft  to  data,  4b  R^p'r  Ind«ca« 
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JENKS,  P.  J.  The  defendant  pleaded  guilty  to  an  indictment  for 
grand  larceny  in  the  second  degree,  and  now  moves  for  arrest  of  judg- 
ment. The  ground  of  the  motion  is  that  the  facts  charged  do  not  con- 
stitute a  crime.  The  unusual  procedure  of  making  the  motion  in  this 
court  is  explained  by  reference  to  People  v.  Bretton,  144  App.  Div. 
282,  129  N.  Y.  Supp.  247,  and  People  v.  Bretton,  141  N.  Y.  Supp.  4 
(decided  April  11,  1913). 

The  defendant  by  his  plea  of  guilty  admitted  that,  with  intent  to 
deprive  and  defraud  Matilda  Raoux  of  her  property,  and  to  appropriate 
the  same  to  his  use  or  that  of  some  other  unknown,  he  did  feloniously, 
fraudulently,  and  falsely  represent  and  state  to  said  Raoux,  in  answer 
to  an  advertisement  requesting  the  services  of  a  governess,  that  he  was 
authorized  by  his  sister,  represented  to  be  a  resident  of  Florida  and  in 
need  of  the  services  of  a  governess,  that  he  would  engage  the  said 
Raoux  as  such  governess  at  $50  per  month  on  condition  that  Raoux 
would  advance  $50  to  him  to  pay  for  her  ticket  to  the  place  of  the 
residence  of  his  alleged  sister  in  the  said  state  of  Florida ;  that  all  of 
these  representations  and  statements  were  false  and  untrue,  and  so 
known  by  defendant  at  the  time  of  their  making,  and  "by  color  and 
aid"  of  these  false  and  fraudulent  statements,  advertisement,  and  rep- 
resentations, which  the  said  Raoux  believed,  and  upon  which  she  then 
and  there  reljed,  the  defendant  obtained,  feloniously  and  fraudulently, 
the  said  $50  from  Raoux. 

The  point  made  by  the  defendant  is  that  the  statements  were  prom- 
issory in  their  nature,  and  hence  no  indictment  would  lie,  under  the 
familiar  rule.  See  People  v.  Miller,  169  N.  Y.  at  page  351,  62  N.  E. 
418,  88  Am.  St.  Rep.  546.  But  the  promissory  representation  that  the 
defendant  would  engage  Raoux  as  a  governess  for  his  sister  was  ac- 
companied by  a  statement  of  existing  facts,  namely,  that  defendant's 
sister  then  resided  in  Florida  and  then  needed  the  services  of  a  gov- 
erness. This  case,  then,  is  within  the  principles  of  Thomas  v.  People, 
34  N.  Y.  351,  recognized  and  approved  in  People  v.  Rothstein,  180 
N.  Y.  at  page  151,  72  N.  E.  999,  1  Ann.  Cas.  978,  of  Watson  v.  People 
of  the  State  of  New  York,  87  N.  Y.  at  page  567,  41  Am.  Rep.  397,  and 
of  People  v.  Jeffery,  82  Hun,  409,  31  N.  Y.  Supp.  267.  See,  too.  Bishop 
on  New  Criminal  Law,  vol.  2,  §§  419-427,  inclusive. 

We  are  cited,  however,  to  Ranney  v.  People,  22  N.  Y.  413.  The 
facts  in  that  case  are  similar  somewhat  to  those  in  the  case  at  bar. 
Ranney  promised  Hock  employment  if  Hock  would  deposit  $100  a? 
security,  and  there  was  a  statement  that  the  defendant  had  employ- 
ment which  he  could  give  to  Hock;  but  the  court,  per  Comstock,  J., 
commented  that  "this  was  obviously  of  no  importance  without  the 
contract  which  was  made."  The  doctrine  of  Ranney's  Case  has  not 
escaped  criticism.  See  People  v.  Winslow,  39  Mich.  505,  per  Cooley, 
J.;  Bishop's  New  Criminal  Law,  vol.  2,  §  427;  Clark  and  Marshall, 
Law  of  Crimes  (2d  Ed.)  p.  532,  notes ;  Notes  of  Commissioners  David 
Dudley  Field,  William  Curtis  Noyes,  and  Alexander  W.  Bradford,  in 
the  Penal  Code  of  the  State  of  New  York,  reported  complete  by  the 
Commissioners  of  the  Code,  1865,  page  223;  Bishop's  New  Criminal 
Law,  supra.  But  Ranney's  Case  is  not  an  authority  in  the  case  at 
142N.T.8.— 17 
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bar.  The  words  of  the  statute  in  Ranney's  time  described  the  act  as 
perpetrated  "by  color  of  any  false  token  or  writing,  or  by  any  other 
false  pretense."    The  present  statute  reads: 

"A  person  who,  with  the  intent  to  deprive  or  defraud  the  true  owner  of 
his  property,  or  of  the  use  and  benefit  thereof,  or  to  appropriate  the  same 
to  the  use  of  tiie  taker,  or  of  any  other  person :  U  Takes  from  the  possession 
of  the  true  owner,  or  of  any  other  person;  or  obtains  from  such  possession 
by  color  or  aid  of  fraudulent  or  false  representation  or  pretense,  or  of  any 
false  token  or  writing." 

See  section  1290,  Penal  Law  (Consol.  Laws  1909,  c.  40). 

I  think  that  the  representation  of  the  existing  facts  in  this  case  was 
at  least  within  the  words  "or  aid."  Aside  from  the  admission  arising 
from  the  plea  of  guilt  (see  Thomas  v.  People,  34  N.  Y.  351),  it  seems 
clear  that  the  inducement  for  Raoux  to  part  with  the  $50  was  not  alone 
in  the  promise  to  secure  employment  as  a  governess  with  his  sister,  but 
also  in  the  representation  that  the  defendant's  sister  lived  in  Florida 
and  needed  a  governess  there,  for  the  $50  was  paid  for  a  ticket  of  pas- 
sage to  that  place.  Without  the  representation  of  these  existing  facts, 
the  $50  surely  would  not  have  been  paid  to  the  defendant  for  the  pur- 
pose described.  It  was  the  pretense  and  the  promise  that  moved 
Raoux  to  part  with  this  money.  Consultation  of  the  Notes  of  the 
Commissioners,  supra,  shows  that  the  proposed  statute  (section  623 
of  the  Report,  supra)  read  "by  color  or  aid  of  any  false  token  or  writ- 
ing, or  other  false  pretense,"  in  order  to  meet  the  judgment  in  Ranney 
v.  People,  supra.  After  expressing  the  doubt  as  to  the  soundness  of 
that  decision,  the  Commissioners  say : 

"But,  conceding  the  decision  in  Ranney  t.  People  to  be  a  correct  exposi- 
tion of  the  Revised  Statutes,  it  calls  for  a  modification  of  the  law.  Under  the 
language  employed  in  the  text,  it  will  be  sufficient  that  the  false  assertion 
co-operated  with  other  infiuences  to  Induce  the  prosecutor  to  act;  that  it 
aided  the  prisoner  to  perpetrate  the  fraud." 

The  suggestion,  if  not  the  source  of  the  present  statute,  is  embodied 
in  it. 
The  motion  is  denied. 


(167  App.  Div.  837.) 

CliANOT  v.  NEW  YORK,  N.  H.  ft  H.  B.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    May  29,  1913.) 

1.  Mastkb  and  Sebvant  (I  228*) — Injurdm  to  Skbvant — Pboof  of  Contbibu- 

lOBT    NEOLIOENCE STATUTE. 

Labor  Law  (Consol.  Laws  1909,  c.  81)  i  202a,  added  by  Laws  1910,  c 
862,  providing  that  on  the  trial  of  any  action  brought  by  an  employ^,  or 
his  personal  representative,  to  recover  damages  for  negligence,  contribu- 
tory negligence  of  the  injured  employe  shall  be  a  defense,  to  be  pleaded 
and  proved  by  the  master,  is  not  retroactive. 

[Ed.  Notfe— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  f§  670, 
671;   Dec.  Dig.  f  228.»] 

2.  Masteb  and  Sebvant  (|  228*) — Injubibs  to  Sebvant — ^Actions — Contrib- 

BTOBT  Negligence. 

The  necessity  for  the  plalntifl,  in  an  action  for  the  wrongful  death  of 
a  servant  to  allege  and  prove  the  servant's  freedom  from  contributory 

*For  other  cww  (M-Mme  topic  A  !  huubbb  la  Dee.  A  Am.  Digs.  UOT  to  date,  *  Rep'r  Indezet 
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negligence,  la  not  changed  by  Code  Cly.  Proc.  {  841b,  which  makes  It  the 
policy  of  the  law  to  place  the  burden  of  proving  contributory  negligence 
In  actions  for  death  upon  the  defendant ;  that  section  not  hating  gone 
into  effect  at  the  time  of  the  disposition  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §i  670, 
671;   Dec.  Dig.  §  228.*] 
3.  Masteb  and  Sebvant  (|  281*) — Injtjbiks — Actions  roB — Instjiticiency. 

In  an  action  for  the  wrongful  death  of  a  servant,  evidence  held  not 
mtUclent  to  show  the  servant's  freedom  from  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  M  987- 
998;   Dec.  Dig.  {  281.»] 

Appeal  from  Trial  Term,  Westchester  County. 
Action  by  Elizabeth  Clancy,  as  administratrix  of  the  estate  of  Pat- 
rick Clancy,  deceased,  against  the  New  York,  New  Haven  &  Hartford 
^'Iroad  Company.     From  a  judgment  for  plaintiff,  and  an  order 
denying  its  motion  for  new  trial,  defendant  appeals.    Reversed  and 
'■einanded. 

See,  also,  134  App.  Div.  922,  118  N.  Y.  Supp.  1099;  201  N.  Y. 
235,  94  N.  E.  867. 

^  Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

I.   R,  Oeland,  of  Brooklyn,  for  appellant 

Michael  J.  Tiemey,  of  New  Rochelle,  for  respondent. 

JENKS,  P.  J.  This  action  is  by  the  administrator  of  a  servant 
'fi^'nst  a  master  for  negligence.  The  learned  court  charged  the  jury 
^  follows: 

"I  a.tx)  going  to  say  to  you  In  this  case  that  under  the  law  as  It  stands 
now,  me  duty  la  upon  the  defendant  to  prove  that  the  man  did  not  use  due 
^r®.  Uiat  he  was  guilty  of  contributory  negligence,  that  his  own  carelessness 
nelpe<i  to  bring  about  the  Injury  which  resulted  In  his  death,  and  It  Is  not 
lor  tbe  plaintiff  to  show  that  he  was  free  from  carelessness.  The  burden  Is 
M  ***^  ^^  defendant  to  show  that  the  man  acted  carelessly,  and  If  he  did 
act  cax-eiessly  his  widow  cannot  recover,  even  though  the  defendant  was  also 
wreless." 

^^ception  was  taken  by  the  defendant.  The  instruction  was  not 
'**5"^cted,  and  there  is  no  other  instruction  upon  this  subject. 

L  •  ]  This  action  was  begun  in  1906.  Assuming  that  the  intestate 
^^  atout  the  work  of  his  master  at  the  time  of  the  casualty,  section 
^^9.  of  chapter  352  of  the  Laws  of  1910  (Labor  Law)  could  not  ap- 
PJJ1»  because  it  is  not  retroactive.  Greif  v.  Buffalo,  L.  &  R.  Ry.  Co., 
f"^.  ^.  Y.  239,  98  N.  E.  462.  The  learned  counsel  for  the  respondent 
™**sts  that  the  expression  indicative  of  such  decision  in  Greif's  Case, 
supra.^  was  "the  individual  opinion  of  the  writer  of  the  opinion,  since 

^'■^-s  not  necessary  to  a  decision  of  the  case,"  and  "in  any  event,  it 
woxii^  seem  that  but  three  of  the  judges  concurred  in  the  opinion 
""***ining  that  statement,  while  all  of  the  judges  concurred  in  the  re- 
^"^al,"  I  cannot  agree.  The  counsel  for  the  appellant  in  Greif's 
^^  argued  that  the  burden  of  proof  as  to  contributory  negligence 
^**  On  the  defendant,  citing,  inter  alia,  chapter  352  of  the  Laws  of 

'  *>t]ier  easM  see  nune  topic  &  i  inniBEB  in  Dec.  ft  Am.  Dice.  1907  to  date,  A  Rep'r  Indezee 
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1910.    The  language  of  the  court  germane  to  this  question  is  as  fol- 
lows: 

"The  conclusion  reached  by  us  la  Independent  of  the  amendment  of  the 
lAbor  Law,  known  as  section  202a,  added  thereto  by  chapter  352  of  the  Laws 
of  1910,  which  relieves  the  plalntUt  from  showing  want  of  contributory  neg- 
ligence in  actions  for  personal  injuries,  and  makes  it  a  defense  to  be  pleaded 
and  proved  by  the  defendant  But  inasmuch  as  the  question  may  be  again 
raised  upon  the  new  trial,  we  have  thought  it  wise  to  state  that  we  do  not 
understand  the  provisions  of  that  act  to  be  retroactive." 

The  writer  of  the  opinion  is  Haight,  J.  The  summary  of  the  vote 
of  the  court  is: 

"Vann  and  Chase,  JX,  concur  with  Haight,  J.  Collin,  J.,  concurs  with 
CuUen,  C.  J.  Wlllard  Bartlett,  J.,  concurs  with  Haight,  J.,  and  Cullen,  O.  J. 
Hiscock,  J.,  not  sitting." 

As  I  read  the  report,  the  expression  cited  is  approved  by  Haight, 
Vann,  Willard  Bartlett,  and  Chase,  J  J.,  four  of  the  six  judges  who 
took  part  in  the  rendition  of  the  judgment.  The  Chief  Judge  in  his 
opinion  does  not  refer  to  the  eflfect  of  the  statute,  and  hence  the  con- 
currence with  him  by  Willard  Bartlett,  J.,  is  in  no  sense  contrary  to 
his  concurrence  with  Haight,  J.  I  think  that  the  error  of  the  court 
is  fatal  to  the  judgment. 

[2]  The  learned  counsel  earnestly  urges  that  in  any  event  it  is  now 
the  policy  of  the  law,  as  evidenced  by  section  841b  of  the  Code  of  Civil 
Procedure,  to  place  the  burden  of  proving  contributory  negligence  in 
actions  for  damages  for  death  upon  the  defendant ;  but  he  admits  that 
said  statute  is  not  operative  until  September  1,  1913.  The  result  is 
that  one  statute  is  not  retroactive,  and  the  other  is  not  in  operation. 

[3]  The  Court  of  Appeals  decided  in  this  case  that  the  plaintiff 
furnished  but  "a  slender  basis  for  speculation"  that  her  intestate  was 
free  from  negligence,  which  was  inadequate  for  the  finding  and  the 
verdict,  and  reversed  the  judgment  and  ordered  a  new  trial.  201  N. 
Y.  235,  240,  94  N.  E.  867.  This  appeal  is  from  a  judgment  entered 
upon  the  verdict  of  the  jury  upon  the  new  trial.  The  appellant  con- 
tends that  this  trial  has  added  nothing  new  to  the  facts.  The  respond- 
ent says: 

"All  the  evidence  before  this  court  upon  the  former  appeals,  as  well  as 
tliat  before  the  Court  of  Appeals  on  the  appeal  to  that  court,  is  now  before 
this  court,  in  this  record,  with  other  evidence." 

The  only  indication  of  new  evidence  gathered  from  the  respondent's 
points  is  as  follows: 

"Moreover,  there  is  in  this  record  evidence  as  to  the  condition  of  the  bodies 
of  the  plaintiff's  intestate  and  his  fellow  workman  killed  with  him,  which 
was  not  in  the  previous  record,  and  which  establishes,  or  at  least  authorized 
the  jury  to  find,  that  the  bodies  of  both  men  were  dragged  along  the  track 
from  the  switch,  where  they  were  required  to  work,  to  the  points  where  the 
bodies  were  found  (folios  389,  416,  417)." 

Reference  to  the  folios  shows  that  the  witness  Ivory  testifies  that  he 
discovered  the  bodies,  which  were  all  cut  up,  and  that  the  clothing 
was  torn  and  ragged  and  soiled,  as  though  it  had  been  dragged  along, 
the  bodies  were  very  much  cut  up,  and  the  witness  had  to  go  along  the 
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track  with  a  lantern  and  find  them  in  pieces,  and  "that  ran  down 
toward  the  switch."    Nolan  testifies  : 

"I  did  see  the  bodies  of  these  men  after  the  accident  after  the  train  went 
by.  Clancey's  body  was  on  the  platform  in  a  little  heap.  They  gathered 
np  his  remains;  I  suppose  they  did;  I  did  not  see  them  picking  him  up. 
The  clothing  looked  to  be  all  torn,  as  though  they  had  been, dragged  along; 
yes.    The  other  body  I  did  not  see." 

And  Ivory  again  testified : 

"Q.  Did  you  go  down  as  far  as  the  swltdi  that  night?  A.  Not  quite  to 
the  switch.  Q.  Did  you  go  down  so  that  yon  could  see  around  the  switch 
at  all?  A.  Ko,  sir;  portions  of  the  body  were  strewn  along  the  track.  Q. 
About  what  distance?    A.  About  80  feet" 

I  fail  to  perceive  how  this  proof  could  overcome  the  defects  pointed 
out  by  the  Court  of  Appeals  in  its  opinion  on  page  239  of  201  N.  Y., 
page  868  of  94  N.  E. 

I  advise  reversal  of  the  judgment  and  order,  and  the  granting  of  a 
new  trial;  costs  to  abide  the  event.    All  concur. 


(157  App.  Div.  364.) 

FOX  V.  HIRSCHFELD. 

(Snpreme  Court,  Appellate  Division,  First  Department     June  13,  1918.) 

1.  Fbaud  (f  29*) — Right  of  Action — Persons  Enthxed  to  Sue. 

Where  plaintiff  was  fraudulently  induced  to  purchase  certain  real 
property,  which  he  immediately  transferred  to  his  wife  as  a  gUt,  with- 
out assigning  his  cause  of  action  for  deceit,  he  was  entitled,  notwith- 
standing the  transfer,  to  maintain  an  action  to  recover  the  difference  be- 
tween the  value  the  property  would  have  had,  had  the  representations 
been  true,  and  its  actual  value. 

[Ed.  Note. — ^For  other  cases,  see  Fraud,  Cent  Dig.  {  25;  Dea  Dig. 
i  29.*] 

2.  Fbatjh  (J  29*) — Right  or  Action — Tbanbfkb — Effect. 

Where  plaintiff,  having  been  fraudulently  induced  to  purchase  certain 
real  property.  In  order  to  give  the  inroperty  to  his  wife,  executed  on  the 
back  of  the  contract  an  assignment  reciting  that  for  value  received  he 
thereby  sold  and  assigned  to  her  all  his  rights  therein,  such  transfer 
did  not  pass  to  the  wife  plaintiff's  right  of  action  for  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  {  25;  Dea  Dig. 
i  29.*] 

McLaughlin  and  Clarke,  33.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Henry  E.  Fox  against  Samuel  Hirschfeld.  From  a  judg- 
ment of  nonsuit,  and  from  an  order  denying  plaintiff's  motion  for  a 
new  trial,  he  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Laurence  A.  Sullivan,  of  New  York  City,  for  appellant. 
David  C.  Myers,  of  New  York  City  Qoseph  H.  Kutner,  of  New  York 
City,  on  the  brief),  for  respondent 

•V»r  other  cases  see  same  topic  ft  i  MViOiBB  in  Dee.  *  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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LAUGHLIN,  J.  This  is  an  action  at  law  to  recover  damages  al- 
leged to  have  been  sustained  by  the  plaintiff  through  false  and  fraud- 
ulent representations  made  by  the  defendant,  with  a  view  to  inducing, 
and  which  did  induce,  the  plaintiff  to  enter  into  and  to  consummate  a 
contract  in  writing  for  the  purchase  of  certain  premises  known  as  No. 
70  East  113th  street,  borough  of  Manhattan,  New  York.  In  behalf  of 
the  plaintiff  evidence  was  given  tending  to  show  that  material  false 
representations  were  knowingly  made  to  him  by  the  defendant  to  in- 
duce him  to  purchase  the  property,  and  that  he  relied  thereon  and  was 
induced  thereby  to  execute  the  contract,  and  that  the  market  value  of 
the  premises  was  in  fact  very  much  less  than  it  would  have  been,  had 
the  representations  been  true. 

[1]  The  sole  point  upon  which  the  complaint  was  dismissed  was  that 
the  plaintiff  assigned  the  contract  to  his  wife,  and  that  the  premises 
were  conveyed  to  her,  and  that,  therefore,  in  the  opinion  of  the  trial 
court,  he  sustained  no  damage,  and  the  cause  of  action,  if  any,  vested 
in  his  wife  under  the  assignment  of  the  contract.  The  contract  was 
executed  under  seal  on  the  24th  day  of  August,  1910.  The  purchase 
price  of  the  premises  was  $25,250.  The  plaintiff,  at  the  time  of  sign- 
ing the  contract,  paid  $500,  to  apply  on  the  purchase  price.  By  the 
terms  of  the  contract  he  became  obligated  to  make  a  further  payment, 
in  cash  or  by  certified  check,  of  $1,750  on  the  delivery  of  the  deed  on 
the  10th  day  of  September  thereafter;  and  he  agreed  to  accept  the 
conveyance  of  the  premises  subject  to  mortgages  for  the  balance  of 
the  consideration.  After  purchasing  the  premises  and  executing  the 
contract,  the  plaintiff,  with  a  view  to  making  a  gift  of  the  premises  to 
his  wife,  indorsed  an  assignment  under  his  hand  and  seal  on  the  con- 
tract, under  date  of  September  7,  1910,  the  body  of  which  is  as  fol- 
lows: 

"For  value  received,  I  hereby  sell,  assign,  transfer,  and  set  over  unto 
Melinea  H.  Fox  all  my  right,  title,  and  interest  In  and  to  the  within  contract" 

Thereafter  the  plaintiff  paid  the  further  cash  payment,  and  the  deed 
was  executed  and  delivered  to  his  wife.  The  evidence  shows  that  he 
thereupon  entered  into  possession  of  the  premises  and  expended  in 
maintaining  them  during  the  first  six  months  upwards  of  $400  in  ex- 
cess of  the  rents  received. 

The  fraud  was  not  discovered  until  after  the  delivery  of  the  deed, 
and  until  after  plaintiff  went  into  possession.  Two  remedies  were  then 
open  to  him :  One  to  rescind  the  contract,  which  would  require  the 
tender  back  of  a  conveyance  of  the  premises ;  and  the  other  to  affirm 
the  contract  and  sue  for  damages  for  the  fraud.  The  fraud  was  per- 
petrated on  the  plaintiff,  and  he  being  the  purchaser,  if  the  premises 
were  worth  less  than  they  would  have  been  if  as  represented,  he  nec- 
essarily sustained  damages ;  and  notwithstanding  the  fact  that  he  had 
assigned  the  contract,  and  that  the  conveyance  had  been  executed  to 
his  wife,  the  right  to  rescind  the  contract,  or  to  bring  an  action  for 
fraud,  remained  in  him,  provided,  of  course,  if  he  elected  to  rescind, 
he  was  able  to  restore  title  to  the  defendant.  Henry  v.  Daley,  17  Hun, 
210;  Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep.  523;  Comstock 
V.  Ames,  3  Keyes,  357,  Id.,  1  Abb.  Dec.  415;  Guilfoyle  v.  Pierce,  125 
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App.  Div.  504,  109  N.  Y.  Supp.  924;  Kelly  v.  Gould;  64  Hun,'  639, 
19  N.  Y.  Supp.  349.  affirmed  141  N.  Y.  596,  36  N.  E.  320;  Lunn  v. 
Shermer,  93  N.  C.  164;  Tyson  v.  Ranney,  89  Wis.  518,  61  N.  W.  563, 
62  N.  W.  931 ;  20  Cyc.  p.  80. 

The  cause  of  action  was  vested  in  the  plaintiff  the  moment  he  ex- 
ecuted the  contract,  and  what  he  did  with  the  contract  or  the  property 
is  wholly  immaterial,  since  he  performed  it  on  his  part,  provided  he 
has  not  assigned  his  cause  of  action.  The  contention  is  broadly  made 
that  since  the  plaintiff,  by  assigning  the  contract,  gave  the  property  to 
his  wife,  he  has  sustained  no  damages.  The  question  as  to  what  con- 
sideration the  plaintiff  received  for  the  property  has  no  bearing  on 
his  right  to  maintain  the  action.  Medbury  v.  Watson,  47  Mass.  (6 
Mete.)  246,  39  Am.  Dec.  726.  He  had  a  right  to  give  the  property  to 
his  wife,  and,  as  against  the  defendant,  he  was  entitled  to  have  the 
property  which  he  gave  her  of  the  value  it  would  have  been  had  the 
representations  been  true.  What  a  vendee  receives  on  a  sale  of  prop- 
erty, if  within  a  reasonable  time  after  its  purchase,  may  be  competent 
evidence  of  its  value  at  the  time  he  purchased  it ;  but  it  has  no  other 
bearing  in  an  action  by  the  vendee  for  fraudulent  representations  in 
inducing  the  purchase  thereof. 

The  Court  of  Appeals  in  Simar  v.  Canaday,  supra,  held  that  a  ven- 
dor of  real  estate,  who  was  induced  to  part  with  his  title  on  false  and 
fraudulent  representations  with  respect  to  three  bonds  and  mortgages, 
which  he  was  induced  to  take  in  part  payment,  and  which,  by  his  direc- 
tion, were  assigned  to  his  wife  as  a  gift,  could,  on  ratifying  the  con- 
tract, maintain  an  action  against  the  vendee  to  recover  the  damages, 
which,  as  I  read  the  facts  of  the  case,  would  be  the  difference  between 
what  the  bonds  and  mortgages  which  he  gave  to  his  wife  would  have 
been  worth,  had  the  representations  been  true,  and  what  they  were 
actually  worth. 

That  case  is  analogous  to  this,  for  in  each  the  consideration  received 
by  the  husband  as  the  result  of  the  contract,  which  he  was  fraudulently 
induced  to  make,  was  given  to  his  wife,  and  the  measure  of  damages 
was  the  difference  between  the  value  the  consideration  would  have  had, 
had  the  representations  been  true,  and  its  actual  value.  If  a  vendor, 
who  has  been  induced  to  part  with  his  real  estate  on  fraudulent  repre- 
sentations with  respect  to  securities  received  in  consideration  therefor, 
and  which  have  been  duty  assigned  to  his  wife,  can  recover  the  dam- 
ages, measured  by  the  difference  between  the  value  the  securities  would 
have  had,  had  the  representations  been  true,  and  their  actual  value,  I 
see  no  reason  why  a  vendee,  who  has  been  induced  to  purchase  real 
estate  and  to  pay  a  specified  consideration  therefor,  on  fraudulent  rep- 
resentations with  respect  to  the  value  thereof,  may  not,  after  directing 
that  the  conveyance  be  executed  to  his  wife,  maintain  an  action  to  recov- 
er the  damages,  measured  by  the  difference  between  the  value  the  prop- 
erty would  have  had,  had  the  representations  been  true,  and  its  actual 
value.  In  the  one  case,  the  vendor,  in  whom  the  cause  of  action  for 
damages  is  vested,  was  induced  to  part  with  land,  and  in  the  other  he 
was  induced  to  part  with  money;  but,  on  principle,  the  cases  are  the 
same.    It  is  perfectly  clear,  I  think,  that  the  original  cause  of  action 
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vested  in  the  plaintiff,  and  not  in  his  wife,  and  was  not  assigned  to 
her.  She  parted  with  no  consideration,  and  she  received  a  conveyance 
of  the  property,  which  is  all  that  the  plaintiff  assigned  to  her,  for  it 
was  all  that  he  was  entitled  to  receive  from  the  defendant  under  and 
by  virtue  of  the  contract. 

[2]  It  is  manifest  that  the  plaintiff  did  not  intend  to  assign  the  cause 
of  action  for  damages  to  his  wife,  because  neither  at  the  time  of  the 
assignment  nor  of  the  execution  of  the  conveyance  had  the  plaintiff 
discovered  the  fraud.  The  cause  of  action  was,  of  course,  assignable 
(section  41,  Personal  Property  haw;  Bennett  v.  Wolf  oik,  80  Hun, 
390,  30  N.  Y.  Supp.  328) ;  but  the  language  employed  in  the  assign- 
ment of  the  contract  was  not  appropriate  to  assign  a  cause  of  action 
arising,  not  under  the  contract,  but  for  the  fraudulent  representations 
of  the  defendant  de  hors  the  contract.  The  plaintiff  assigned  to  his 
wife  the  rights  which  he  had  under  the  contract  to  receive  a  convey- 
ance of  the  premises,  and  that  she  has  received,  upon  his  paying  the 
consideration ;  and  that,  I  think,  was  the  extent  of  the  rights  which 
passed  to  her  under  the  assignment. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

INGRAHAM,  P.  J.,  and  SCOTT,  J.,  concur. 

McLaughlin,  J.  (dissenting).  By  the  terms  of  the  contract  a 
deed  of  conveyance  of  the  premises  referred  to  therein  was  to  be  de- 
livered to  the  plaintiff  on  September  10,  1910.  On  September  7th, 
three  days  prior  thereto,  plaintiff,  for  a  valuable  consideration,  sold, 
assigned,  and  transferred  to  his  wife  all  of  his  ri|^ts  under  the  con- 
tract, and  directed  that  the  deed  be  made  to  her,  and  at  the  time  fixed 
for  the  delivery  of  the  deed  the  same  was  actually  delivered  to  and  ac- 
cepted by  her.  She  immediately  went  into,  and  has  ever  since  re- 
mained in,  possession,  and  is  now  the  owner  of  the  premises  covered 
thereby.  It  is  quite  evident  he  intended  to  assign  and  transfer  to  his 
wife  whatever  rights  he  had  growing  out  of  or  in  any  way  connected 
with  the  making  of  the  contract.  There  is  nothing  to  indicate  that  he 
intended  to  reserve  to  himself  a  cause  of  action  for  fraud.  This  is  ap- 
parent from  the  fact  that  he  did  not  then  know,  nor  did  he  learn  un- 
til after  the  deed  had  been  delivered,  that  there  had  been  any  misrep- 
resentation as  to  the  value  of  the  premises.  He  is  not,  therefore,  as 
it  seems  to  me,  in  a  position  to  maintain  this  action,  since  the  damages 
for  the  fraud,  if  any  there  were,  belonged  to  his  assignee,  and  not  to 
himself.  The  assignment,  in  the  form  in  which  it  was  made,  trans- 
ferred to  her  the  right  to  maintain  such  action.  Bentley  v.  Smith,  1 
Abb.  Dec.  126;  Bennett  v.  Wolfolk,  80  Hun,  390,  30  N.  Y.  Supp.  328; 
section  41,  Personal  Property  Law  (Consol.  Laws  1909,  c.  41). 

Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep.  523,  is  not,  as  I  read 
the  opinion,  in  point.  In  that  case  the  plaintiffs  were  husband  and 
wife,  and  jointly  brought  an  action  to  recover  damages  for  an  alleged 
fraud  of  the  defendant  in  inducing  them  to  convey  certain  real  prop- 
erty, and  to  accept  in  part  payment  certain  bonds  and  mortgages  which 
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it  was  claimed  were  worthless.  The  property  conveyed  was  owned  by 
the  husband.  The  bonds  and  mortgages  were,  by  the  direction  of  the 
husband,  assigned  to  the  wife,  who  joined  with  her  husband  in  the 
deed  of  conveyance.  It  was  held  that  her  inchoate  right  of  dower  in 
the  lands  of  her  husband  was  a  subsisting  and  valuable  interest,  to  pro- 
tect and  preserve  which  she  had  a  right  of  action,  and  for  .that  reason 
she  was  properly  joined  as  plaintiff  with  her  husband. 

For  the  foregoing  reasons,  I  think  the  judgment  and  order  appealed 
from  should  be  affirmed. 

CLARKE,  J.,  concurs. 


(167  App.  DIv.  361.) 

ASTOR  MORTGAGE  C».  T.  TENNET. 

(Sapreme  Court,  Appellate  DiTlslon,  First  Department    June  IS,  1913J 

Plxadino  (I  317*) — Biix  or  PABTiot7i.ABs — ^Mattebs  Included. 

In  an  action  to  recover  a  commission  for  procuring  the  acceptance  of 
a  mortgage  loan,  with  a  count  In  quantum  meruit  for  the  same  services, 
defendant  admitted  that  he  obtained  the  loan,  but  denied  every  other 
material  allegation  of  the  complaint,  and  by  affidavit  showed  that  he 
made  no  contract,  had  no  negotiations  with  the  plaintiir,  either  directly 
or  indirectly,  with  respect  to  the  loan,  that  he  had  been  unable  to  ob- 
tain any  information  from  his  employes,  and  was  wholly  without  infor- 
mation concerning  the  facts  alleged.  Held  that,  on  proper  affidavit  and 
demand,  defendant  was  entitled  to  particulars  stating  whether  or  not 
the  contract  on  which  the  first  cause  of  action  was  based  was  oral  or  in 
writing,  and.  If  in  writing,  to  a  copy  thereof,  and  to  a  statement  by 
whom,  when,  and  where  the  contract,  if  oral,  was  made  in  his  behalf, 
and  whether  the  notice  of  plaintiff's  application  to  the  bank,  and  its  re- 
quest that  defendant  sign  it  and  send  a  check,  were  oral  or  in  writing, 
and,  if  oral,  to  whom,  when,  and  where  given  and  made,  and,  if  in 
writing,  to  a  copy  thereof,  and  as  to  whether  the  request  that  plaintiff 
perform  the  services  was  oral  or  In  writing,  and,  if  oral,  by  whom  and 
when  and  where  made,  and,  if  In  writing,  to  a  copy  thereof. 

[Ed.  Nota— For  other  cases,  see  Pleading,  Cent  Dig.  U  954-862;  Dea 
Dig.  I  317.*1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Astor  Mortgage  Company  against  Henry  Allen  Ten- 
ney.  From  an  order  in  so  far  as  it  denies  in  part  his  motion  for  a 
bill  of  particulars,  defendant  appeals.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Henry  B.  Johnson,  of  New  York  City,  for  appellant. 
Frank  R.  Greene,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  Two  causes  of  action  are  alleged  in  the  complaint 
in  separate  counts.  In  the  first  the  plaintiff  alleges  that  on  or  about 
the  8th  day  of  December,  19n,  it  was  employed  by  defendant  as  a 
broker  to  procure  the  acceptance  of  a  first  mortgage  loan  for  $25,000 
on  premises  and  terms  therein  specified;  that  it  opened  negotiations 
with  the  Sag  Harbor  Savings  Bank,  and  interested  said  bank  therein 
to  the  extent  that  on  or  about  the  14th  day  of  December,  1911,  it  of- 

•For  athn'  cjura  «••  lame  topic  ft  i  mumbbb  Id  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indazw 
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fered  to  consider  making  the  loan,  if  plaintiff  would  transmit  a  formal 
application,  signed  by  its  client,  inclosing  a  check  for  $10  to  cover 
costs  of  appraisal;  that  plaintiff  immediately  duly  notified  defendant 
and  requested  him  to  sign  the  application  and  to  inclose  his  chedc,  to 
^  be  transmitted  to  the  bank  to  cover  the  expenses  of  appraising  the 
property;  that  defendant  wholly  failed  to  comply  with  this  request, 
and  without  the  knowledge  or  consent  of,  and  for  the  purpose  of 
defrauding,  the  plaintiff,  immediately  opened  negotiations  with  the 
bank,  and  obtained  the  loan  upon  the  same  terms  through  such  direct 
negotiations;  that  it  was  agreed  that  plaintiff  should  receive  10  per 
cent,  of  the  amount  of  the  loan  for  its  commissions  and  disbursements ; 
and  that  payment  of  said  amount  has  been  duly  demanded  of  defend- 
ant and  refused.  The  second  count  is  a  quantum  meruit  for  the  same 
services. 

The  defendant  by  his  answer  admits  that  he  obtained  a  loan  from 
the  Sag  Harbor  Savings  Bank  for  the  amount  and  upon  the  terms 
specified  in  the  complaint;  but  every  other  material  allegation  of  the 
complaint  is  denied.  The  affidavit  of  the  defendant,  upon  which  the 
application  for  the  bill  of  particulars  was  made,  shows,  among  other 
things,  that  he  made  no  contract  and  had  no  negotiations  with  the 
plaintiff,  either  directly  or  indirectly,  with  respect  to  procuring  the 
loan,  and  that  he  has  been  unable  to  obtain  any  information  in  the 
premises  from  his  employes,  and,  in  effect,  that  he  is  wholly  without 
information  concerning  the  facts  alleged  in  the  complaint. 

The  application  was  granted  to  the  extent  of  requiring  the  plaintiff 
to  give  a  bill  of  particulars  stating  whether  or  not  the  contract  on 
which  the  first  cause  of  action  is  based  was  oral  or  in  writing,  and, 
if  in  writing,  to  set  forth  a  copy  thereof.  The  defendant's  demand 
for  a  bill  of  particulars  in  all  other  respects  was  denied.  If  the  con- 
tract was  oral,  the  defendant  sought,  among  other  things,  to  ascertain 
further  by  a  bill  of  particulars  by  whom,  when,  and  where  it  was  made 
in  behalf  of  defendant,  and  whether  the  notice  to  the  defendant  of 
plaintiff's  application  to  the  bank,  and  the  action  of  the  bank  thereon, 
and  plaintiff's  request  that  defendant  sign  the  application  and  send 
a  check,  were  oral  or  in  writing,  and,  if  oral,  to  whom  and  when  and 
where  given  and  made,  and,  if  in  writing,  that  a  copy  be  set  forth. 
With  respect  to  the  second  cause  of  action  the  defendant  desired  in- 
formation by  bill  of  particulars,  among  other  things,  as  to  whether 
the  request  that  plaintiff  perform  the  services  was  oral  or  in  writing, 
and,  if  oral,  by  and  to  whom,  and  when  and  where  made,  and,  if  in 
writing,  that  a  copy  be  set  forth. 

We  are  of  opinion  that  the  defendant  was  entitled  to  a  bill  of  par- 
ticulars, in  addition  to  that  granted  by  the  order,  to  the  extent  we 
have  enumerated  his  demand  therefor.  The  rule  is  well  settled  that, 
where  a  party  is  without  information  concerning  a  contract  alleged 
to  have  been  made,  or  other  negotiations  or  proceedings  alleged  to 
have  been  had  or  taken,  by  him  through  an  agent,  he  is  entitled  to  a 
.  bill  of  particulars,  giving  the  name  of  the  agent,  and  specifying  the 
time  and  place,  and  to  a  copy  of  any  contract  or  other  writing.  Rhodes 
V.  Adams,  113  App.  Div.  304,  98  N.  Y.  Supp.  913;  Fischel  v.  Fischel, 
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121  App.  Div.  868,  106  N.  Y.  Supp.  815;  Knickerbocker  Trust  Co.  v. 
Packard,  109  App.  Div.  421,  96  N.  Y.  Supp.  412 ;  Taylor  v.  Security 
Mutual  Life  Ins.  Co.,  73  App.  Div.  319,  76  N.  Y.  Supp.  671 ;  Riker  v. 
Erlanger,  87  App.  Div.  137,  84  N.  Y.  Supp.  69-;  Diets  v.  Leber,  33 
App.  Div.  563,  53  N.  Y.  Supp.  977.  In  all  other  respects  we  are  of 
opinion  that  the  motion  was  properly  denied. 

It  follows  that  the  order  for  the  bill  of  particulars  should  be  modi- 
fied, by  granting  the  motion  therefor  to  the  further  extent  herein 
specified,  and,  as  so  modified,  affirmed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


(157  App.  DlT.  423.) 

SIEGEL  V.  CORVAN  CO. 

(Snpreme  Court,  Appellate  Division,  First  Department.    Jnne  13,  1013.) 

CouBTs  (J  486*) — ^Infebiob  Coubtb — JuBisDicTioN — ^Tbansikb  of  Causes. 

Code  Civ.  Proc.  |  319a,  added  by  Laws  1913,  c.  210,  requiring  the  Su- 
preme Court  to  remove  to  itself  an  action  in  the  City  Court  of  the  City 
of  New  York,  where  the  complaint  demands  judgment  for  money  exceed- 
ing $2,000,  authorizes  the  transfer  to  the  Supreme  Court  of  causes 
pending  in  the  City  Court  untried,  and  perhaps  any  that  may  subse- 
quently be  brought  in  the  City  Court  by  mistake,  where  the  motion  Is 
made  before  trial,  or  which  has  been  tried  in  reliance  on  the  validity  of 
the  unconstitutional  act  enlarging  the  Jurisdiction  of  the  City  Court  to 
$5,000,  where  plaintlfF  prefers  a  new  trial  in  the  Supreme  Court,  rather 
than  a  Judgment  limited  to  $2,000;  &iKL  the  statute,  if  construed  as  au- 
thorizing the  transfer  to  the  Supreme  Court  of  an  action  which  has  been 
tried  in  the  City  Court  for  the  sole  purpose  of  rendering  Judgment  on 
the  verdict  rendered  in  the  City  Court  in  excess  of  $2,000,  Is  unconstitu- 
tional. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  1292-1298 ;  Dec. 
Dig.  {  485.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Eva  Siegel  against  the  Corvan  Company.  From  an  or- 
der transferring  the  cause  from  the  City  Court  of  New  York  to  the 
Supreme  Court,  in  so  far  as  the  order  directs  that  the  case  be  placed 
upon  the  proper  calendar  of  the  Supreme  Court,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Moses  Feltenstein,  of  New  York  City  (Abraham  Rosenstein,  of  New 
York  City,  on  the  brief),  for  appellant. 
Raymond  D.  Fuller,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  This  action  was  commenced  in  the  City  Court  on 
the  27th  day  of  November,  1911,  to  recover  the  sum  of  $5,000  for  per- 
sonal injuries.  It  was  tried  in  tht  City  Court,  and  on  the  30th  of  Jan- 
uary, 1913,  a  verdict  was  rendered  therein  in  favor  of  the  plaintiff  for 
the  sum  of  $5,000.  The  entry  of  judgment  was  deferred,  evidently  on 
account  of  the  decision  in  Lewkowicz  v.  Queen  Aeroplane  Co.,  154 
App.  Div.  142,  138  N.  Y.  Supp.  983,  affirmed  207  N.  Y.  290,  100  N.  E. 

•For  oUiar  cmw  m«  Mtms  topic  A  i  nxntBam  is  Dec.  a  Am.  Digs.  U07  to  dato,  A  Rop'r  lnd«z«* 
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796,  by  which  it  was  held  that  the  City  Court  was  without  jurisdiction 
to  enter  a  judgment  for  more  than  $2,000,  and  that  the  Legislature 
could  not  confer  jurisdiction  upon  it  to  grant  judgment  for  a  greater 
amount,  and  that  chapter  569  of  the  Laws  of  1911,  designed  to  extend 
its  jurisdiction  to  enter  judgment  for  $5,000,  was  unconstitutional. 
The  Legislature  thereupon  enacted  chapter  210  of  the  Laws  of  1913, 
which  took  effect  immediately,  and  added  section  319a  to  the  Code  of 
Civil  Procedure,  as  follows: 

"The  Supreme  Court,  at  a  term  held  i&-  the  First  Judicial  district,  must, 
on  the  motion  of  any  party,  by  an  order  made  at  any  time  before  the  en- 
try of  judgment,  remove  to  Itself  an  action  brought  in  the  City  Court  of  the 
City  of  New  York  in  the  following  cases: 

"1.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  exceeding  two  tboa- 
saud  dollars,  exclusive  of  interest,  upon  one  or  more  cliattels. 

"2.  An  action  wherein  the  complaint  demands  Judgment  for  a  sum  of  money 
only,  exceeding  two  thousand  dollars,  exclusive  of  interest  and  costs  as  taxed, 
except  where  the  action  is  brought  upon  a  bond  or  undertaking  given  in  an 
action  or  special  proceeding  in  the  same  court,  or  before  a  Justice  thereof, 
or  where  it  is  a  marine  cause,  as  that  expression  Is  defined  in  section  three 
hundred  and  seventeen  of  the  Code. 

"3.  An  action  to  recover  upon  one  or  more  chattels  the  aggregate  value  of 
whldi  exceeds  two  thousand  dollars. 

"Upon  the  entry  of  the  order  of  removal  in  the  office  of  the  clerk  of  the 
county  of  New  York,  the  City  Court  shall  proceed  no  further  ther^Ui,  and 
the  clerk  of  the  City  Court  must  forthwith  deliver  to  the  clerk  of  the  county 
of  New  York  all  papers  filed  therein,  and  certified  copies  of  all  minutes  and 
entries  relating  thereto,  which  must  be  filed,  entered  or  recorded,  as  the  case 
requires,  in  the  office  of  the  clerk  of  the  county  of  New  York,  and  there- 
upon the  Supreme  Court  shall  proceed  in  said  action  as  though  said  action 
had  been  commenced  in  said  Supreme  Court,  and  all  proceedings  had  in  the 
City  Court  prior  to  the  entry  of  said  order  shall  be  of  like  force  and. effect 
as  though  had  in  the  Supreme  Court" 

Thereafter,  and  on  the  26th  day  of  April,  1913,  on.  motion  duly  made 
by  the  plaintiff  pursuant  to  this  new  section,  the  action  was  transferred 
to  the  Supreme  Court. 

The  point  presented  by  the  appeal  is  whether  the  plaintiff,  on  having 
the  case  transferred  to  the  Supreme  Court,  is  entitled  to  retain  the  ben- 
efit of  the  trial  in  the  City  Court,  or  whether  the  action  must  be  retried 
de  novo.  Counsel  for  the  plaintiff  relies  upon  the  letter  of  the  statute, 
and  contends  that  it  relates  merely  to  procedure,  and  that,  therefore,  it 
was  competent  for  the  Legislature  to  make  it  retroactive,  and  that  it  is 
only  necessary  for  him  to  make  an  appropriate  motion  for  leave  to 
enter  judgment  on  the  verdict.  It  was  held  in  Lewkowicz  v.  Queen 
Aeroplane  Co.,  supra,  that  the  Legislature,  prior  to  the  adoption  of  the 
Constitution  of  1894,  by  which  it  was  prohibited  from  creating  any 
inferior  court  with  greater  jurisdiction  than  that  conferred  on  County 
Courts  by  the  Constitution,  had,  within  its  constitutional  power,  con- 
ferred jurisdiction  upon  the  City  Court  by  the  subject-matter  of  ac- 
tions, instead  of  limiting  its  jurisdiction  by  the  amount  demanded  in 
the  complaint,  and  had  merely  limited  the  jurisdiction  of  that  court 
with  respect  to  the  amount  for  which  a  judgment  could  be  entered. 
See,  also,  Ralli  v.  Pearsall,  69  App.  Div.  254,  74  N.  Y.  Supp.  620; 
Heffron  v.  Jennings,  66  App.  Div.  443,  73  N.  Y.  Supp.  410;  Roof  v. 
Meyer,  8  Civ.  Proc.  R.  60.    There  is,  therefore,  some  room  for  argu- 
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ment  that  the  City  Court  had  jurisdiction  to  try  the  action  and  to  re- 
ceive a  verdict  for  more  than  $2,000  therein,  and  that  the  only  disability 
is  with  respect  to  the  entry  of  judgment  on  the  verdict;  and  doubt- 
less that  is  the  theory  upon  which  counsel  for  the  appellant  expects 
to  have  judgment  entered  in  the  Supreme  Court  upon  the  verdict  ren- 
dered in  the  City  Court,  but  he  does  not  develop  his  theory  further  than 
by  seating  that  tfie  new  statute  relates  to  procedure  only. 

The  jurisdiction  of  the  County  Court  depended  upon  the  amount 
demanded  in  the  complaint,  and  so,  upon  the  service  of  the  complaint, 
it  can  be  seen  whether  or  not  the  court  had  jurisdiction  (Const,  art.  6, 
§  14 ;  Heffron  v.  Jennings,  supra) ;  but  the  jurisdiction  of  the  City 
Court  was  not  affected  by  the  amount  demanded,  it  could  proceed  with 
the  action  until  it  came  to  enter  judgment,  when  it  was  confined,  prior 
to  the  Constitution  of  1894,  to  entering  a  judgment  for  $2,000.  The 
court  in  Lewkowicz  v.  Queen  Aeroplane  Co.,  supra,  decided  that  the 
jurisdiction  of  the  court  with  respect  to  the  amount  for  which  judg- 
ment may  be  entered  cannot  be  enlarged.  While  it  has  frequently  been 
stated  in  judicial  opinions  that  the  jurisdiction  of  the  City  Court  is 
not  affected  by  the  amount  involved,  its  jurisdiction  to  enter  judgment 
was  always  limited,  so  that  practically  it  was  confined  to  jurisdiction 
of  the  action  to  the  extent  of  the  amount  for  which  it  had  jurisdiction 
to  enter  judgment,  or,  in  other  words,  to  jurisdiction  of  the  action  as 
one  for  that  amount.  It  cannot  be  that  a  defendant  can  be  summoned 
into  a  court  with  jurisdiction  to  enter  a  judgment  for  not  more  than 
$2,000,  and  be  compelled  to  defend  an  action  in  which  a  judgment  is 
demanded  for  perhaps  $1,000,000,  at  the  risk  of  having  a  decision 
made  or  a  verdict  rendered  against  him  for  the  amount  for  which 
judgment  is  demanded,  and  of  having  such  decision  or  verdict  become 
effective  by  legislation  subsequently  enacted  transferring  the  case  to  a 
court  competent  to  enter  a  larger  judgment. 

■  I  am  of  opinion  that  a  defendant  in  an  action  in  the  City  Court  may 
suffer  default  or  proceed  with  the  trial  of  the  case  in  full  reliance,  not 
only  that  no  judgment  can  be  entered  in  that  court  upon  a  decision  or 
verdict  for  a  greater  amount  than  the  jurisdiction  of  the  court,  but  also 
that  no  decision  can  be  made  or  verdict  rendered  upon  which  the  plain- 
tiff may  ever  become  entitled  to  recover  of  the  defendant  in  any  court 
a  judgment  for  a  greater  sum  than  that  for  which  the  court  in  which 
the  trial  is  had  has  jurisdicti'on  to  enter  judgment.  While  the  trial 
and  decision  or  verdict  stand,  the  plaintiff  is  deemed  to  have  waived 
or  relinquished  his  claim  or  cause  of  action  in  so  far  as  the  same  is  in 
excess  of  the  jurisdiction  of  the  court  to  award  him  relief.  Doubtless 
it  was  competent  for  the  Legislature  to  authorize  the  court  to  relieve 
a  party  from  such  waiver  or  relinquishment  and  to  regulate  the  method 
of  accomplishing  that  result ;  and  it  has  attempted  to  do  so  by  author- 
izing the  transfer  of  actions  to  the  Supreme  Court.  If  the  contention 
of  the  appellant  should  prevail,  the  adjudication  with  respect  to  the 
jurisdiction  of  the  City  Court  would  become  abortive,  and  actions 
might  still  be  brought  and  tried  in  that  court,  and  transferred  to  this 
court  after  decision  or  verdict,  for  the  purpose  of  having  judgment 
entered  thereorf;  and  thus  what  the  City  Court  could  not  do,  owing 
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to  the  fact  that  it  is  a  local  court  of  inferior  jurisdiction,  would  be  ac- 
complished as  matter  of  course,  without  the  exercise  of  any  judicial 
discretion,  by  a  mere  formal  application  to  the  Supreme  Court  for  an 
order  which  it  would  be  the  mandatory  duty  of  the  court  to  grant. 

If  the  statute  in  question  requires  that  construction,  it  would,  to 
that  extent  at  least,  be  unconstitutional.  In  order  to  sustain  the  stat- 
ute it  should  be  construed  as  authorizing  only  what  it  was  competent 
for  the  Legislature  to  authorize  in  the  premises.  Therefore  it  should 
be  given  effect  as  authorizing  the  transfer  to  the  Supreme  Court  of 
causes  which  were  pending  in  the  City  Court  untried,  and  perhaps  any 
that  may  hereafter  be  brought  in  that  court  by  mistake,  where  the  mo- 
tion is  made  before  trial,  or  which  had  been  tried  in  reliance  upon  the 
validity  of  the  enactment,  which  has  been  declared  unconstitutional, 
enlarging  the  jurisdiction  of  the  City  Court  so  as  to  authorize  the  en- 
try of  a  judgment  for  $5,000,  where  the  plaintiff  prefers  to  have  a  new 
trial  in  tht  Supreme  Court,  rather  than  to  have  his  judgment  limited 
to  $2,000.  The  learned  court  at  Special  Term  was  therefore  right  in 
directing  that  the  cause  be  placed  upon  the  calendar. 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


POLICASTRO  T.  MILLER. 
(Supreme  Cionrt,  Appellate  Term,  First  Department    Jane  17,  1913.) 

CoNTBACTS  (I  248*) — Modification — Evidence. 

In  an  action  for  work  done  on  a  building  under  a  written  contract  and 
for  alleged  extra  work,  evidence  held  to  make  it  a  Jury  question  whether 
the  original  written  contract  was  altered  before  its  execution,  so  as  to 
exclude  therefrom  the  installment  of  an  iron  soil  pipe. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  i  1140;  Dec. 
Dig.  S  248.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. / 

Action  by  Cleonice  Policastro  against  Hannah  J.  Miller.  From  a 
judgment  for  plaintifT  for  a  less  sum  than  claimed,  he  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHITA- 
KER,  JJ. 

Charles  Eno,  of  New  York  City,  for  appellant. 
O'Gorman,  Battle  &  Marshall,  of  New  York  City  (Harold  A.  Con- 
tent, of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sued  to  recover  for  work"  done  on  defendant's 
building  under  a  written  contract,  and  for  the  value  of  certain  extra 
work.  Defendant  claimed  that  the  so-called  extra  work  was  recited 
in  the  specifications  described  as  "annexed"  to  the  contract,  and  there- 
fore it  was  included  in  the  contract  price.  Plaintiff,  on  the  other 
hand,  testified  that  prior  to  the  signing  of  the  contract  he  went  over 
the  premises  with  the  defendant  to  ascertain  what  work  was  to  be 

•For  oUicr  cases  see  same  topic  ft  {  NUMBBit  In  Dec.  A  Am.  Digs.  1907  to  date,  *  R«p'r  Indezw 
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done,  and  its  nature,  and  that  both  agreed  that  the  particular  work 
in  question,  namely,  the  putting  in  of  an  iron  soil  pipe  (in  place  of  an 
earthen  one)  was  agreed  not  to  be  included  in  the  contract,  and  that 
he  thereupon,  in  the  presence  of  the  defendant,  wrote  words  to  that 
effect  on  his  copy  of  the  specifications,  which  he  introduced  in  evi- 
dence. 

The  question,  therefore,  was  not  one  of  law,  whether  a  written  in- 
strument could  be  varied  by  parol  testimony,  but  only  one  of  fact, 
namely,  whether  the  original  form  of  the  written  instrument  had  been 
altered  prior  to  its  execution,  as  plaintiff  testified,  or  not.  This  was 
manifestly  an  issue  to  be  submitted  to  the  jury. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


WARSHAWSKT  v.  GATES. 
(Supreme  Court,  Appellate  Term,  FlxBt  Department    June  17,  1913.) 

Cabxieiis  (S  94*) — Fbeioht — Actions  fob  Loss — Pboof. 

Plaintiff  cannot  recover  against  an  express  company  for  tbe  nonde- 
livery of  a  package*  without  proving  tbe  loss  of  the  package  and  Its 
value. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  |J  367-396,  456; 
Dec.  Dig.  I  94.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Abraham  Warshawsky  against  Horatio  H.  Gates,  as  Sec- 
retary of  the  Adams  Express  Company.  From  a  judgment  for  plain- 
tiflF,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHITA- 
KER,  JJ. 

Edward  V.  Conwell  and  Robert  E.  Palmer,  both  of  New  York  City, 
for  appellant. 

Abraham  Crosney,  of  New  York  City,  for  respondent 

BIJUR,  J.  Apart  from  other  errors,  there  is  a  complete  absence 
of  competent  evidence  of  the  loss  of  the  package  complained  of,  or 
of  its  value. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


DB  BLASI  V.  TADDONIO  et  aL 

(Snpreme  Court  Appellate  Term,  First  Department     June  17,  1913.) 

IComT  Lkkt  (S  7*) — ^Evidence — Wkiqht  and  SuFncntNOT. 

In  an  action  to  recover  a  loan  of  $100  in  vrbich  defendants  testified 
that  plaintiff  had  for  each  of  three  years  received  $14  interest,  but  In 
which  plaintiff  claimed  to  have  received  only  some  $8  tor  disbursements 
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a  Judgment  for  plaintiff  for  |68  must  be  set  aside,  as  not  sustained  by 
the  evidence. 

[Ed.  Note. — For  otlier  cases,  see  Money  Lent,  Cent.  Dig.  {{  11-13 ;  l>ec 
Dig.  i  7.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Emidio  de  Blasi  J^ainst  Rosina  Taddonio  and  another. 
From  a  judgment  of  the  Municipal  Court  in  favor  of  the  plaintiff 
after  a  trial  before  a  judge  without  a  jury,  defendants  appeal.  Re- 
versed and  new  trial  granted. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHITA- 
KER,  JJ. 

Nicholas  Selvaggi,  of  New  York  City,  for  appellants. 

Albert  H.  Vitale,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sues  to  recover  $100,  loaned  to  defendants. 
The  defense  is  usury. 

Defendants  and  their  father  and  mother  all  testify  that  the  plaintiff 
demanded  and  received  at  the  end  of  each  of  three  years  $14  interest. 
Plaintiff  claims,  as  I  read  the  testimony,  never  to  have  either  asked 
or  received  any  interest,  but  only  some  $8  for  disbursements  which 
he  had  incurred.  The  judgment  was  for  $68.  If  the  learned  trial 
judge  believed  the  plaintiff,  the  judgment  should  have  been  for  $100 
at  least ;  and  if  the  defendants,/  to  the  effect  that  there  had  been 
usury,  then  the  judgment  should  have  been  for  the  defendants. 

Judgment  reversed,  on  the  authority  of  Goldberg  v.  Blaine  (Sup.) 
137  N.  Y.  Supp.  893,  and  a  new  trial  granted,  with  costs  to  appellants 
to  abide  the  event    All  concur. 


RICHARDS  V.  LEVISON. 
(Supreme  Court,  Appellate  Term,  First  Department     June  17,  1913.) 

1.  Bills  and  Notes  (§  489*) — Action  on  Pbouise — Bubdbn  of  Pboof — CoiT- 

8IDERATI0N. 

In  an  action  on  a  nonnegotiable  written  promise  to  pay  money,  the 
consideration  tlierefor  must  be  both  pleaded  and  proven. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {§  1587- 
1642;    Dec.  Dig.  i  489.*] 

2.  Bills  and  Notes  (§  92*) — Consideration — Liability  of  Stockhoi.der. 

A  stockholder  In  a  corporation  is  not  thereby  bound  to  pay  Its  debts, 
and  a  note  given  by  him  therefor  Is  without  consideration. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  K  106- 
173,  iri>-205,  208-212;    Dec.  Dig.  J  92.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Stephen  H.  Richards  against  Lucian  H.  Levison.  From 
a  judgment  of  the  Municipal  Court  of  the  City  of  New  York  in  favor 
of  the  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 
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Argued  May  term,  1913,  before  LEHMAN,  BIJUR.>and  WHITA- 
KER,  JJ. 

Lucian  H.  Levison,  of  New  York  City  (Mayer  B.  Sulzberger,  of 
New  York  City,  of  counsel),  for  appellaqt. 

Albert  Blogg  Unger,  of  New  York  City,  for  respondent 

LEHMAN,  J.  [1]  The  plaintiff  has  brought  suit  upon  a  written 
promise  to  pay  the  sum  of  $50.  The  written  instrument  is  set  forth 
in  the  complaint,  and  is  not  negotiable.  Consideration  for  the  promise 
must  therefore  be  both  pleaded  and  proven. 

[2]  It  was  not  pleaded,  and,  in  my  opinion,  was  not  proven.  It 
appears  that  the  plaintiff's  assignor  was  employed  as  an  actress  by  a 
corporation  of  which  the  defendant  was  a  stockholder  and  manager. 
The  only  proof  presented  by  the  plaintiff  of  consideration  was  that  the 
defendant  admitted  to  plaintiff's  former  attorney  "that  he  had  given 
that  note  for  two  weeks'  services  as  a  vaudeville  performer  in  the 
opera  house  at  Washington,  Del.,  that  he  had  taken  over  a  theatrical 
venture  there,"  and  that  he  would  pay  the  note  if  given  time.  To 
meet  this  testimony,  the  defendant  showed  that  the  corporation  had 
failed  to  pay  the  salary  of  the  plaintiff's  assignor  for  about  three 
weeks,  and  that  he  had  then  personally  given  this  note,  saying: 

"Now,  remember,  there  Is  no  obligation  on  my  part  to  advance  this  money 
to  yon.    I  am  giving  this  to  you  as  a  favor  to  you." 

This  testimony  is  not  contradicted.  He  also  testified  that  he  told 
plaintiff's  attorney  only  that  the  note  was  a  moral  obligation.  Even 
though  the  defendant  was  a  stockholder  in  the  corporation  and  was 
interested  in  its  profits,  he  was  not  bound  to  pay  its  debts.  If  he  did 
promise  to  pay  the  debts,  and  the  promisee  gave  up  no  rights  in  return 
for  that  promise,  the  promise  was  without  consideration.  The  testi- 
mony of  the  plaintiff's  former  attorney  is  not  inconsistent  with  the 
testimony  of  the  defendant,  and  is,  under  the  circumstances,  not  suffi- 
cient to  show  consideration. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


(157  App.  Div.  310.) 

In  re  LONG  ISLAND  LOAN  ft  TRUST  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    Jnne  6,  1913.) 

1.  Execution  ({  8») — Trusts  (g  227»)— Ikbiqdlab  Judouent— Gokpinsation 

rOB    DlSBUBSEUENTB. 

In  an  action  between  a  cestni  que  trust  and  a  trustee,  where  Judg< 
ment  was  rendered  in  favor  of  the  cestui,  no  objection  being  made  by 
the  trustee  as  to  Its  form,  such  Judgment,  although  Irregular,  will,  until 
modified  by  the  court  upon  proper  application,  support  the  issuance  of 
execution  and  warrant  the  payment  in  accordance  vrtth  Its  terms.  There- 
fore a  trustee,  who  refused  to  pay  over  the  funds  In  accordance  with 
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the  Jadgment,  thus  necessitating  the  Issuance  of  execution.  Is  not  en- 
titled to  reimbursement  therefor. 

[Ed.  Note. — For  other  cases,  see  Executl<«,  Cent  Dig.  {  16;  Dec.  Dig. 
I  8;*  Trusts,  Cent  Dig.  {  324;  Dec.  Dig.  |  227.*] 

2.  Tbdbts  (I  227*) — Expbnsbs — Attorney's  Fees. 

Where  a  trustee  refused  to  deliver  to  the  cestui  certain  property  due 
under  the  terms  of  the  trust  and,  after  an  adverse  Judgment  In  one 
court  upon  a  submitted  controversy,  appealed  to  a  higher  court  where 
Judgment  was  again  In  favor  of  the  cestui.  It  was  not  entitled  to  at- 
torney's fees  for  the  whole  proceedings;  It  appearing  that  the  submis- 
sion provided  for  none,  and  that  Its  second  appeal  was  of  no  benefit  to 
the  cestuL 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {  824;  Dec.  Dig. 
{  227.»] 

8.  Tbtjstb  (i  312*) — Intebebt  on  Tbttst  Funu — Dedtjction. 

Where  a  trustee  returned  to  the  cestui  part  of  the  trust  fund  under 
an  execution  calling  for  Interest  from  the  date  of  a  Judgment  the  amount 
of  such  Interest  may  be  deducted  upon  a  final  accounting;  It  appearing 
that  before  that  payment  Interest  on  the  whole  amount  Including  that 
sum,  had  been  jiaid. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {  431;  Dec.  Dig. 
I  312.*] 

Appeal  from  Special  Term,  Kings  County. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  the  Long 
Island  Loan  &  Trust  Company,  as  trustee  under,  a  deed  of  trust  made 
by  Magdalena  Schmadeke.  From  a  judgment  allowing  the  trustee 
certain  disbursements,  the  grantor  appeals.  Reversed  and  remanded, 
with  directions. 

See,  also,  139  App.  Div.  258,  123  N.  Y.  Supp.  994. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Charles  J.  Ryan,  of  Brooklyn,  for  appellant. 
George  S.  Ingraham,  of  Brooklyn,  for  respondent- 

BURR,  J.  In  1910,  a  controversy  between  Magdalena  E.  Hoskin 
and  the  Long  Island  Loan  &  Trust  Company  was  submitted  upon  an 
agreed  statement  of  facts.  The  question  to  be  determined  was  whether 
a  trust  created  by  Magdalena  E.  Schmadeke  (who  had  married  sub- 
sequently to  the  creation  of  such  trust  and  was  the  plaintiff,  Mag- 
dalena E.  Hoskin),  and  which  trust  consisted  of  $25,000  in  per- 
sonal property,  had  been  terminated  as  to  $10,000,  a  part  thereof.  The 
submitted  case  provided  that  the  court  should  "render  such  judg- 
ment as  should  be  proper  under  the  above  facts."  This  court  de- 
termined that  the  trust  had  been  terminated  as  to  $10,000,  and  the 
effect  of  that  was  that  the  defendant  the  Long  Island  Loan  &  Trust 
Company  had  in  its  possession  $10,000  to  which  the  plaintiff  was  en- 
titled. There  was  no  necessity  for  any  provision  in  said  judgment 
directing  a  conversion  of  the  trust  fund.  The  trust  fund  was  already 
personal  in  character.  Upon  the  decision  in  that  case,  a  judgment 
was  entered,  without,  so  far  as  appears,  any  objection  on  the  part 
of  the  defendant,  that  Magdalena  E.  Hoskin  have  judgment  against 
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said  defendant  for  the  sum  of  $10,000.  That  judgment  was  appealed 
from,  and  was  affirmed  by  the  Court  of  Appeals  on  the  opinion  below. 
203  N.  Y.  588,  96  N.  E.  1116.  The  $10,000  was  not  paid,  and  plain- 
tiff issued  an  execution  under  the  judgment,  as  under  the  form  of  the 
judgment  she  was  entitled  to  do,  and  the  money  was  collected  by  the 
sheriff. 

Upwi  the  settlement  of  the  trustee's  accounts,  said  trustee  claimed 
credit  for  the  sum  of  $141.78  paid  for  sheriff's  fees,  and  $317.80  paid 
to  counsel  for  services  in  this  litigation.  The  trustee  also  claimed 
credit  for  interest  on  the  trust  fund  from  June  28,  1910,  to  December 
21,  1911,  which  the  trustee  claimed  to  have  paid.  Objections  were 
made  by  the  beneficiary,  Mrs.  Hoskin,  to  the  allowance  of  these  three 
amounts,  the  objections  were  overruled,  the  account  settled  accord- 
ingly, and  she  appeals. 

[1]  We  think  as  to  two  of  the  amounts  the  objection  was  well 
taken.  If  plaintiff  was  justified  in  issuing  an  execution  to  recover 
the  $10,000  which  the  judgment  directed  her  to  recover  from  the  de- 
fendant in  said  submitted  controversy,  defendant  cannot  impose  upon 
her  the  sheriff's  fees  paid  on  such  execution.  Under  the  form  of  the 
judgment,  she  dearly  was  entitled  to  issue  such  execution.  Appellant 
now  contends  that  the  judgment  was  not  in  proper  form.  We  are 
not  sure  that,  considering  the  provisions  of  the  original  case  as  sub- 
mitted, this  form  of  judgment  was  not  fully  authorized ;  but,  he  that 
as  it  may,  the  defendant  acquiesced  in  it,  and,  until  the  judgment  is 
modified  in  form,  any  proceeding  properly  taken  under  it  is  not  only 
not  void,  but  not  even  irregular.  The  case  of  Com  Exchange  Bank 
y.  Blye,  119  N.  Y.  414,  23  N.  E.  805,  referred  to  by  the  learned 
justice  at  Special  Term,  is  not  only  not  an  authority  in  support  of 
the  contention,  but  an  authority  directly  to  the  contrary.  If  the  judg- 
ment is  to  be  modified  in  form,  application  must  be  made  to  this  court 
to  modify  it,  and  no  such  application  has  been  made  either  to  this 
court  or  to  the  court  at  Special  Term,  nor  has  any  order  been  entered 
modifying  it.  Therefore,  the  objection  to  the  attempt  to  make  the 
plaintiff  in  said  action  pay  the  sheriff's  fees  for  collecting  the  money 
judgment  in  her  favor  against  the  defendant  should  have  been  sus- 
tained. 

[i]  So,  also,  the  objection  to  the  payment  of  counsel  fees  on  the 
part  of  the  trustee  to  its  own  attorney  should  have  been  sustained. 
There  was  no  provision  in  the  case  as  submitted  with  regard  to  costSv 
Costs  were  therefore  in  the  discretion  of  the  court.  We  thought,  un- 
der the  circumstances,  that  the  defendant  trustee  was  justified  in  sub- 
mitting the  question  in  dispute  to  this  court,  and  therefore  our  judg- 
ment was  that  no  costs  should  be  awarded  to  either  party  as  against 
the  other.  That  judgment  was  a  sufficient  protection  to  the  trustee ; 
but  it  was  unwilling  to  rely  upon  it,  and  took  the  case  to  the  Court 
of  Appeals,  involving  Mrs.  Hoskin  in  further  expense,  with  no  bene- 
ficial result  to  her  or  to  the  trustee.  To  allow  the  trustee  now  to 
charge  counsel  fees  against  her  for  this  entire  litigation  would  be, 
not  only  unjust  so  far  as  the  expense  of  litigation  in  the  Court  of 
Appeals  is  concerned,  but  would  be  directly  contrary  to  the  decision 
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of  this  court  to  the  effect  that  each  party  to  the  litigation  should  bear 
her  or  its  proportionate  part  of  the  costs  thereof. 

[3]  As  to  the  objection  for  the  allowance  of  the  sum  paid  for  in- 
terest, the  record  is  exceedingly  confused.  It  would  seem  that,  be- 
tween January,  1910,  just  before  an  attempt  was  made  to  terminate 
this  trust,  and  January,  1912,  when  the  trust  was  terminated  and  the. 
money  paid  over,  a  sum  was  paid  to  the  beneficiary  nearly  equivalent 
to  interest  on  the  $25,000,  and  as  to  the  balance  the  trustee  claims  that 
by  reason  of  lack  of  opportunity  to  invest  the  funds  no  income  was 
earned.  It  is  to  be  presumed  that  the  execution  called,  not  only  for 
the  collection  of  the  judgment,  but  interest  thereon  at  6  per  cent.,  and 
that  the  plaintiff  in  said  action  received  that.  If  so,  the  trustee  should 
be  permitted  to  charge  back  such  sum,  being  equivalent  to  interest  on 
that  amount  at  the  rate  actually  received  by  it  during  the  period; 
otherwise,  the  beneficiary  receives  double  interest. 

The  order  appealed  from  should  be  reversed,  with  costs  to  the  ap- 
pellant, and  the  proceedings  remitted  to  the  Special  Term  of  this 
court  to  settle  the  account  in  accordance  with  this  opinion,  with  leave 
to  either  party  to  introduce  further  evidence  upon  the  question  of 
interest  only.    All  concur. 


rRANOO-AMEEIOAN  BAKING  CO.  ▼.  HEBMAN  BAUB,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department    June  17,  1913.) 

Sales  (§  359*) — Action  fob  Price — StnreicntNOT  of  Evidence. 

Evidence  In  an  action  for  goods  sold  and  delivered  held  not  sufiSdent 
to  sustain  a  Judgment  for  plaintiff. 

[Ed.  Note.— For  otber  cases,  see  SaleB,  Cent  Dig.  {|  611,  1056-10S9; 
Dec.  Dig.  {  369.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Franco-American  Baking  Company  against  Herman 
Raub,  Incorporated.  From  a  judgment  in  favor  of  the  plaintiff,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Cass  &  Apfel,  of  New  York  City  (Frederick  H.  Van  Houten,  of 
New  York  City,  of  counsel),  for  appellant 

Holm,  Whitlock  &  Scarff,  of  New  York  City  (D.  Walter  Griffiths, 
of  New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  against  the 
defendant  for  goods  sold  and  delivered.  The  plaintiff's  testimony  as 
to  the  arrangement  under  which  the  goods  were  sold  is  extrentiely 
vague,  and  consists  mainly  of  legal  conclusions.  The  alleged  con- 
versation at  which  the  order  was  given  took  place  with  the  defendant's 
president,  and  it  seems  to  me  entirely  impossible  from  the  testimony 
to  determine  whether  he  was  acting  for  himself  or  for  the  defendant 
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corporation  or  both,  for  it  appears  that  the  goods  were  thereafter  de- 
livered at  two  places,  one  of  which  apparently  belonged  to  the  defend- 
ant and  one  to  the  president  individually. 

To  meet  this  testimony  the  defendant  introduced  in  evidence  a  judg- 
ment for  goods  sold  and  delivered  to  defendant  during  the  same  period 
and  at  the  same  place,  and  consisting  of  the  same  class  of  goods.  If 
this  judgment  was  for  goods  sold  and  delivered  under  the  same  con- 
tract, then  the  plaintiff  has  split  up  his  cause  of  action,  and  the  first 
judgment  is  a  bar  to  any  subsequent  action.  In  view,  however,  of  the 
vagueness  of  the  testimony  as  to  the  sale  in  this  case,  it  would  seem 
practically  impossible  to  prove  that  the  judgment  entered  in  the  earlier 
action  was  for  a  breach  of  the  same  contract. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


SCHLAEPFEB  v.  TBETJHAFT. 
(Supreme  Court,  Appellate  Term,  First  Department    Jane  10,  lOlS.) 

JnDGIfENT  (I  846*) — JODOUKRT  OK   PLKADINQS — VACATION. 

Where  plaintiff  had  Judgment  on  the  pleadings  after  defendant  bad 
answered,  it  was  error  to  vacate  the  judgment  as  one  entered  by  default. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  ii  674-676;  Dec. 
Dig.  I  345.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Emil  Schlaepfer  against  Henry  Treuhaft.  Fifem  an  or- 
der vacating  a  judgment,  and  granting  defendant  leave  to  serve  an 
answer,  plaintiff  appeals.    Reversed,  and  motion  denied. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR,  JJ. 

Bernard  H.  Arnold,  of  New  York  City,  for  appellant. 

Frank  M.  Franklin,  of  New  York  City,  for  respondent 

SEABURY,  J.  The  plaintiff  sued  the  defendant  for  services  ren- 
dered, in  the  City  Court  of  the  City  of  New  York.  The  defendant 
answered,  and  the  plaintiff  moved  for  judgment  on  the  pleadings. 
This  motion  was  granted  on  December  27,  1912.  A  copy  of  said  judg- 
ment and  notice  of  entry  thereof  was  on  that  date  served  on  the  attor- 
ney for  the  defendant.  The  defendant  subsequently  removed  to  the 
state  of  New  Jersey,  and  the  plaintiff  commenced  an  action  in  that 
state  on  the  judgment  recovered  against  the  defendant,  which  action 
resulted  in  a  judgment  in  favor  of  the  plaintiff.  On  May  6,  1913,  the 
defendant  moved  to  vacate  the  judgment  recovered  in  the  City  Court, 
and  that  he  be  permitted  to  serve  an  answer.  This  motion  was 
granted. 

The  facts  recited  above  show  that  the  motion  was  without  justifi- 
cation or  excuse.  The  order  appealed  from  recites  that  the  defend- 
ant's "default  is  opened."    The  judgment  entered  against  the  defend- 

*FDr  other  oaaM  na  Mme  topic  ft  i  imiBMB  In  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexee 


Digitized  by 


Google 


278  142  llBW  YOBK  8UPPI.BMBNT  (Sup.  Ct 

ant  was  not  entered  by  default.  Even  if  the  judgment  should  be 
treated  as  having  been  entered  by  default,  something  more  than  the 
laches  of  the  defendant  should  be  shown  to  justify  the  vacation  of 
the  judgment. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs.    All  concur. 


(157  App.  DlT.  8TO.) 

PEOPLE  V.  DECKENBROCK. 

(Snpreme  Court,  Appellate  Dtvlslon,  Second  Department    liay  29,  1913.) 

1.  Abduction  (|  1*) — Ofucnses. 

A  15  year  old  girl  went  with  a  man  to  a  hotel  of  which  accused  waa 
barkeeper  and  clerk,  and  accused  asked  the  man  his  name  and  gave 
him  two  keys,  after  which  the  man  wrote  in  the  register  the  names  of 
"B.  and  wife,"  and  accused  summoned  a  woman,  who  took  the  keys  to 
the  room  and  went  upstairs,  followed  by  the  girl  and  man,  the  latter  of 
whom  remained  one-half  hour,  when  be  came  downstairs  -  and  was  let 
out  by  accused.  Penal  Law  (Consol.  Laws  1909,  c.  40)  S  70,  punishes 
one  who  receives,  takes,  uses,  "or  procures  to  be  taken,  received,  em- 
ployed or  harbored  or  used,  a  female  under  the  age  of  18  years  for  the 
purpose  of  prostitution,  or,  not  being  her  husband,  for  the  purpose  of 
sexual  Intercourse."    Held,  that  accused  was  guilty  under  the  statute. 

[Ed.  Note. — For  other  cases,  see  Abduction,  Cent  Dig.  ii  1-10;  Dec. 
Dig.  I  l.»] 

2.  Abduction  (|  1*) — Offenses. 

A  husband,  who  took  or  received  his  wife  for  such  purpose  with  an- 
other, \f0uld  be  guilty  under  the  statute. 

[Ed.  Note. — For  other  cases,  see  Abdnctton,  C«it  Dig.  U  1-10;    Dec. 
Dig.  i  I.*] 
8.  Statutes  (S  189*) — Constbuction — Gbammatical  Conbtbuotion. 

Hie  grammatical  construction  of  a  statute  must  yield  to  the  evident 
Intention   thereof. 

[Ed.  Mote.— For  other  cases,  see  Statutes,  Cent  Dig.  I  268;  Dec  Dig. 
I  18».*] 

Appeal  from  Trial  Term,  Kings  County. 

Barney  Deckenbrock  was  convicted  of  abduction,  and  appeals  from 
an  order  denying  a  motion  for  new  trial  and  the  judgment  of  convic- 
tion.   Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Meier  Steinbrink,  of  Brooklyn,  for  appellant. 

Edward  A.  Freshman,  Asst.  Dist.  Atty.,  of  Brooklyn  Qames  C. 
Cropsey,  Dist.  Atty.,  and  Hersey  Egginton,  Asst  Dist.  Atty.,  both  of 
Brooklyn,  on  the  brief),  for  the  People. 

THOMAS,  J.  A  girl.  Turner  by  name,  was  IS  years  old  on  Jan- 
uary 21,  1912,  and  on  January  8th,  at  6:30  p.  m.,  went  with  one  Frank 
Granato  in  company  with  one  Mabel  Walsh,  aged  14,  and  one  Detore 
to  a  hotel  in  Myrtle  avenue,  where  the  defendant,  Deckenbrock,  was 
a  bartender  and  clerk.    Granato  led  the  way,  the  others  followed,  and 
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r,*^«  within  arm's  reach  of  defendant  when  he  was  at  the  desk.    What 
T^ato  said  to  him  Turner  did  not  know ;   but  defendant  asked  his 
j^e  and  gave  him  two  keys,  after  Granato  had  written  in  the  book, 
handed  him  by  defendant,  the  names  "Frank  Brown  and  wife"  and 
lony  Smith  and  wife,"  in  the  presence  of  all.    Then  defendant  sum- 
nioned  the  woman  Bougie,  who  took  the  keys  and  at  defendant's  direc- 
tion went  upstairs,  followed  by  the  party.    Turner  stayed  there  a  half 
hour  and,  coming  down,  was  let  out  by  defendant.    Walsh  practically 
confirms  Turner's  story,  and  the  presence  of  the  defendant  is  not  in 
dispute.    Turner  and  Walsh  were  recalled,  and  testified  that  the  couples 
were  in  adjoining  rooms,  with  a  door  opening  between  them,  and  that 
the  door  was  opened.    The  indictment  charges  that  defendant — . 

"i&d  feloniously  take,  receive,  harbor,  employ,  and  use,  and  canse  and  pro- 
core  to  l>e  taken,  received,  harbored,  employed,  and  used,  and  did  aid  and 
■bet  one  Frank  Granato  to  take,  recMve,  harbor,  employ,  and  use,  one  Nellie 
"^attxcr,'  who  was  then  and  there  a  female  nnder  the  age  of  18  years,  to 
wit,  of  the  age  of  15  years,  for  the  purpose  of  sexual  intercourse,  with  him, 
the  said  Frank  Granato;  he,  the  said  Frank  Granato,  not  being  then  and 
there  tlie  husband  of  the  said  Nellie  Turner." 

Tfie  case  falls  under  subdivision  1,  section  70  of  the  Penal  Law 
(Consol.  Laws  1909,  c.  40) : 

"A.  person  who:  1.  Takes,  receives,  employs,  harbors  or  uses,  or  causes 
or  procures  to  be  taken,  received,  employed  or  harbored  or  used,  a  female 
ander  the  age  of  eighteen  years,  for  the  purpose  of  prostitution,  or,  not  be- 
ing ber    husband,  for  the  purpose  of  sexual  intercourse." 

The   question  is  whether  the  defendant,  by  doing  what  he  did,  of- 
fended the  statute. 
Section  282  of  the  Penal  Code  in  1884  was: 

"^  Person  who  takes  a  female  under  the  age  of  sixteen  years  for  the  pur- 
pose ot  prostitution  or  sexual  intercourse,"  etc. 

Under  such  statute,  in  People  v.  Plath,  100  N.  Y.  590,  3  N.  E.  790, 
53  Arn.  Rep.  236,  the  defendant  was  indicted;  but  it  appeared  that 
the  >woman,  to  the  defendant  unknown,  had  voluntarily  come  to  his 
roncert  saloon,  and  upon  his  invitation  accompanied  him  to  a  part  of 
the  building  where  he  took  indecent  liberties  with  her  person.  The 
decision  is  that  his  act  was  not  a  "taking"  under  the  statute.  The 
opmion  states: 

"^^ere  is  nothing  in  the  section  of  the  act  under  which  defendant  was 
^"'^ctcd  making  the  employment  of  a  female  under  16  years  of  age  for  pur- 
^'^^  of  prostitution  or  sexual  intercourse  a  criminal  offense,  except  where 
"  **  «.ccompanied  with  a  taking  of  her  person  by  some  active  a^ncy  for 
f?J^  Purpose.  The  word  'takes'  seems  to  be  used  to  distinguish  the  act  pro- 
^j^**^  from  those  where  the  female  is  merely  received,  or  permitted  and 
fr~^ea  to  follow  a  life  of  prostitution,  without  persuasive  inducement  by 
Peison  accused." 

-,  *his  decision  was  in  December,  1885.  The  act  was  amended  on 
"'^rcj,  18,  1886  (chapter  31,  Laws  1886),  so  as  to  make  an  offender  a 
persoxj  who— 

f^*®«,   receives,  employs,   harbors   or  uses,   or  causes  or  procures  to   be 
**^t>  received,  employed,  harbored  or  used,  a  female  under  the  age  of  six- 
\jiJ^  Years,  for  the  purpose  of  prostitution,  or,  not  being  her  husband,  for 
^^•parpoae  of  sexual  Intercourse." 
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As  I  understand,  the  learned  counsel  for  the  appellant  proposes: 
(1)  That  under  the  recent  decision  in  People  ex  rel.  Howey  v.  Warden, 
207  N.  Y.  354,  101  N.  E.  167,  the  test  of  guilt  is  whether  she  was 
taken,  received,  etc.,  for  the  purposes  of  common  prostitution,  rather 
than  for  a  single  act  of  intercourse ;  (2)  that  a  person  may  take,  re- 
ceive, employ,  harbor,  or  use,  or  cause  the  same,  for  the  purpose  of 
sexual  intercourse  with  some  other  than  himself.  But  he  modifies 
this  second  contention  by  the  statement  that : 

"If  one  were  to  participate  actively  in  aiding  and  abetting  another  In  the 
defilement  of  sucb  a  female,  we  concede  he  might  be  held  as  an  accessory." 

[1]  The  argument,  then,  must  be  that  by  receiving  the  female  and 
man,  and  providing  them  with  a  bedroom,  the  defendant  did  not  par- 
ticipate actively  in  aiding  and  abetting.  This  is  quite  contrary  to  the 
holding  of  this  court  in  People  ex  rel.  Bougie  v.  McLaughlin,  153  App. 
Div.  908,  137  N.  Y.  Supp.  1135,  where  the  woman  convicted  was  the 
very  one  who  was  summoned  by  this  defendant,  and  to  whom  he 
handed  the  keys,  with  the  direction  to  show  the  persons  to  the  room. 
If  that  was  a  legal  conviction,  this  defendant  is  guilty  as  found.  The 
indictment  here  charges  also  that  the  defendant  aided  and  abetted 
Granato,  and  the  Penal  Law  (section  2)  provides: 

"Principal.  A  person  concerned  In  the  commission  of  a  crime,  whether  be 
directly  commits  the  act  constituting  the  offense  or  aids  and  abets  in  its  com- 
mission, and  whether  present  or  absent" 

The  essential  guilty  act  under  the  indictment  is  receiving  and  har- 
boring the  female  for  the  purpose  of  sexual  intercourse.  It  is  not 
necessary  to  guilt  that  the  intercourse  result,  although  the  consumma- 
tion is  evidence  of  the  purpose.  But  in  the  receiving  and  harboring 
the  defendant  was  an  active  participant.  To  him  was  delegated  the 
power  to  withhold  or  to  furnish  the  room  for  the  purpose  for  which 
the  parties  had  come,  nor  is  his  guilt  the  less  that,  as  a  servant  to  the 
keeper  of  the  house,  he  aided  Granato.  Without  his  interposition  there 
courd  not  then  and  there  have  been  "receiving"  or  "harboring." 

In  this  view  of  the  case  I  do  not  appreciate  the  argument  that  there 
could  be  no  violation  of  the  statute,  because  it  was  not  the  purpose  that 
the  defendant  should  have  intercourse  with  the  female.  If  his  acts 
aided  and  abetted,  he  was  guilt)r.  Section  70,  however,  as  I  judge,  does 
not  mean  that  the  taking,  receiving,  harboring,  is  for  the  purpose  of 
prostitution  only.  The  statute  plainly  says  "for  the  purpose  of  pros- 
titution, or  *  *  *  for  the  purpose  of  sexual  intercourse."  Why 
doubt,  when  the  language  in  plainest  terms  manifests  the  meaning? 

[2]  The  words  "not  being  her  husband,"  interpolated  as  they  are, 
may  beget  discussion,  whether  under  this  section  a  husband  who  took, 
received,  or  harbored  his  wife  for  the  purpose  of  sexual  intercourse 
with  another,  would  be  guilty.  The  section  after  the  word  "or,"  with 
proper  words  supplied  from  the  earlier  clause,  would  read: 

"A.  person  who,  *  •  •  not  being  her  husband,  takes,  receives,  employs, 
harbors,  or  uses,  or  causes  or  procures  to  be  taken,  received,  employed,  har- 
bored, or  used,  a  female  under  the  age  of  eighteen  years,  for  the  purpose  of 
sexual  Intercourse    *    •    *    1b  guilty  of  abduction." 
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If,  then,  he  be  her  husband,  can  he,  so  far  as  this  section  is  con- 
cerned, take,  receive,  etc.,  her  for  sexual  intercourse  with  another? 
Again,  if  one  not  her  husband  receives,  harbors,  etc.,  her  for  inter- 
course with  some  one  not  her  husband  nor  himself,  does  he  go  free  ? 

[3]  Grammatical  construction  yields  to  evidenced  intention,  and  I 
have  no  doubt  that  the  Legislature  intended  by  the  section  to  condemn 
any  person,  husband  or  otherwise,  who  took,  received,  etc.,  such  a 
female  for  sexual  intercourse  with  any  person  not  her  husband.  In 
any  case,  it  did  intend  to  denounce  persons  generally  who  abducted 
such  a  female  for  sexual  intercourse  with  any  person  other  than  her 
husband,  and  if  it  is  not  broad  enough  to  cover  the  husband  as  an  ab- 
ductor, there  is  no  reason  why  all  participating  should  escape,  unless 
it  be  proven  that  they  did  the  act  for  their  own  lust.  The  evil  to  be 
denounced  was  not  alone  abduction  by  a  man  for  his  own  indulgence, 
but  by  men  for  any  and  all  illicit  intercourse ;  nor  do  I  suppose  that 
it  was  in  the  legislative  thought  that  husbands  were  taking  their  Wives 
under  18  years  of  age  for  the  purpose  of  sexual  intercourse  witii  some 
other  person.  If  it  be  said  that  the  practice  of  men  using  their  wives 
for  hire  for  prostitution  or  for  sexual  intercourse  was  known,  then  it 
is  answered  that  the  Legislature  recognized  this  in  the  enactment  of 
sections  1090  and  2460  of  the  Penal  Law. 

TBe  judgment  of  conviction  should  be  affirmed. 


(167  App.  DlT.  335.) 

VEIT  V.  McCAUSLAN. 

(Supreme  Court,  Appellate  DlTision,  Second  Department    May  28, 1913.) 

1.  DisinssAi.  AND  Nonsuit  ({  68*) — Objection  to  Plkading — Fatlubk  to 

Statb  Causk  or  Aonom. 

The  dismissal  of  a  complaint  upon  motion,  on  the  ground  that  it  does 
not  allege  facts  sufficient  to  constitute  a  cause  of  action,  presents  a  ques- 
tion of  pleading. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Die.  U 
184-139;   Dec.  Dig.  |  68.»] 

2.  Cotbnants  (8  114») — ^Action  fob  Bbeaoh — Sdtficienct  of  Complaint. 

A  complaint  alleging  that  intestate  executed  and  delirered  to  plain- 
tiff a  full  covenant  and  warranty  deed,  containing  a  covenant  that  the 
grantor  vras  seised  in  fee  simple  and  had  a  good  right  to  cunvey,  and 
covenanted  forever  to  warrant  the  title,  bdt  that  the  grantor  was  not 
seised  in  fee  simple  and  had  no  title  to  or  right  to  convey  the  premises, 
alleging  payment  of  a  consideration,  a  demand  for  repayment,  and  its 
refusal,  stated  a  breach  of  the  covenant  of  seisin,  which  may  be  suffi- 
ciently alleged  by  negativing  the  words  of  such  covenant 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  f {  189-2Q2,  263 : 
Dec.  Dig.  {  114.»] 

8.  Covknartb  (g  94*) — Seisin — Tike  ov  Bbeaoh. 

A  covenant  of  seisin  is  broken  when  the  covenantor  wltbont  title  de- 
livers the  deed. 

[Ed.  Note. — ^For  other  cases,  see  Covenants,  (3ent  Dig.  {{  104-109;  Dec. 
Dig.  I  94.»] 
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4.  Covenants  (|  94*) — Bbeach — Nkcesbitt  or  Eviction. 

No  evicUon  Is  necessary  In  order  to  maintain  an  action  for  breach  of 
covenant  of  seisin. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  ||  104-109 ;  Dec 
Dig.  I  94.*] 
6.  Pij:adino  (f  35*) — SuBPLiraAaE — Action  fob  Bbeach  of  Covenant. 

Where  a  complaint  for  breach  of  covenant  set  forth  a  sufficient  cause 
of  action  for  breach  of  covenant  of  seisin,  as  to  whidi  It  is  not  necessary 
to  show  an  eviction,  a  further  allegation  that  defendant  covenanted  to 
vrarrant  the  title,  as  to  which  covenant  recovery  could  not  be  had  with- 
out establishing  an  eviction,  should  be  treated  as  snrplusage,  and  the 
complaint  held  to  charge  a  breacdi  of  covenant  of  setsin. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {|  76-«0;  Dec. 
Dig.  I  35.*] 

Appeal  from  Trial  Terra,  Kings  County. 

Action  by  Charles  Veit  against  Antoinette  F.  K.  McCauslan,  as  ad- 
ministratrix, etc.,  of  Johanne  Kemmna,  deceased.  From  a  judgment 
dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and  new  trial 
eranted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Felix  Reif Schneider,  Jr.,  of  New  York  City,  for  appellant 

Isaac  N.  Miller,  of  New  York  City,  for  respondent. 

JENKS,  P.  J.  This  appeal  is  from  a  judgment  entered  upon  the 
dismissal  of  the  complaint  at  a  Trial  Term,  upon  a  motion  that  neither 
■of  the  causes  of  action  alleged  therein  contains  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  learned  counsel  for  the  appellant  states 
in  his  printed  brief  that  the  second  separate  cause  of  action  "was 
abandoned  by  the  plaintiff,  and  no  judicial  interpretation  thereof  was 
prayed  for,  at  the  time  of  the  trial." 

[1,  2]  The  question  presented  is  one  of  pleading.  Coppola  v.  Krau- 
shaar,  102  App.  Div.  306,  92  N.  Y.  Supp.  436;  Staiger  v.  Klitz,  129 
App.  Div.  703,  114  N.  Y.  Supp.  486.  The  plaintiff  complains  in  his 
first  cause  of  action  that  Johanne  Kemmna  died  intestate  in  1910;  that 
the  defendant  qualified  as  her  administrator;  that  the  said  Kemmna, 
■on  or  about  November  30,  1906,  executed  and  delivered  to  plaintiff  a 
full  covenant  and  warranty  deed  of  certain  described  premises;  that 
the  said  deed  "contained  a  covenant  that  the  said  Johanne  Kemmna 
was  seised  of  the  said  premises  in  fee  simple  and  had  good  right  to 
convey  the  same,  and  the  said  Johanne  Kemmna,  in  her  said  deed,  so 
delivered  as  aforesaid  to  the  plaintiff,  covenanted  forever  to  warrant 
the  title  to  the  said  premises";  "that  the  said  Johanne  Kemmna,  at 
the  time  of  the  execution  and  delivery  of  the  aforesaid  deed  to  plain- 
tiff, was  not  seised  in  fee  simple  of  the  premises  described  in  said 
deed,  and  never  had  title  to  said  premises  and  had  no  right  to  convey 
the  same,  and  that  on  said  November  30,  1906,  and  for  some  time  prior 
thereto,  one  Antoinette  F.  K.  McCauslan  was  the  owner  in  fee  simple 
of  the  said  premises  described  in  said  deed,  and  is  still  the  owner  there- 
of ;"  "that  the  said  plaintiff,  at  the  time  of  the  execution  and  delivery 
of  the  aforesaid  deed  of  said  premises,  paid  to  the  said  Johanne  Kem- 
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mna  the  consideration  or  sum  therefor  of  $900;"  "that  plaintiff,  by 
reason  of  the  premises,  has  sustained  damages  in  the  sum  of  $900, 
with  interest  thereon  from  the  30th  day  of  November,  1906;"  and 
"that  on  or  about  the  22d  day  of  September,  1910,  the  plaintiff  pre- 
sented to  the  defendant  for  payment  the  aforesaid  claim,  duly  verified, 
and  on  or  about  the  6th  day  of  June,  1911,  the  said  defendant  re- 
jected said  claim  and  refused  to  pay  the  same." 

[3]  I  think  that  the  ccxnplaint  may  be  sustained  as  pleading  a  breach 
of  the  covenant  of  seisin  (section  253  of  the  Real  Property  Law  [Con- 
sol.  Laws  1909,  c.  50]),  which  covenant  was  broken  when  Kemmna 
without  title  delivered  the  deed  (Myg4tt  v.  Coe,  124  N.  Y.  212,  218,  26 
N.  E.  611,  11  L.  R.  A.  646).  Negativing  the  words  of  such  a  covenant 
is  sufficient  allegation  of  a  breach  thereof.  Kent's  Comm.  (14th  Ed.) 
vol.  4,  citing  authorities.  In  Rickert  v.  Snyder,  9  Wend.  417,  the 
court,  per  Savage,  C.  J.,  say : 

"The  rule  as  to  the  assignment  of  breaches  on  the  various  covenants  in  a 
deed  Is  briefly  and  correctly  stated  by  Chancellor  Kent  4  Kent,  Comm.  (2d 
Eid.)  479.  In  the  covenant  of  seisin  It  Is  sufficient  to  allege  the  breach,  by 
negativing  the  words  of  the  covenant  The  same  rule  must  also  apply  to  the 
covenant  that  the  covenantor  has  good  right  to  convey." 

See,  too,  Abbott's  Forms  of  Pleading,  p.  422,  note  1,  citing  author- 
ities ;  WooUey  v.  Newcombe,  87  N.  Y.  612. 

[4]  No  eviction  is  necessary.  Ency.  of  PI.  &  Pr.  vol.  5,  p.  374; 
Shattuck  v.  Lamb,  65  N.  Y.  510,  22  Am.  Rep.  656;  Rawle  on  Cove- 
nants for  Title  (5th  Ed.)  §§  58,  62,  69. 

[6]  The  various  cases  cited  by  the  learned  counsel  for  the  respond- 
ent may  be  discriminated,  in  that  they  present  covenants  for  quiet  en- 
joyment or  of  general  warranty,  which,  in  the  language  of  Savage, 
C.  J.,  in  Rickert's  Case,  supra,  "require  the  assignment  of  a  breach  by 
a  specific  ouster,  or  eviction  by  paramount  legal  title."  Although  there 
is  the  allegation  that  Kemmna  covenanted  forever  to  warrant  the  title, 
there  is  no  plea  of  a  breach  of  such  covenant,  and  the  allegation  may 
be  disregarded  as  surplusage,  and  the  complaint  held  to  charge  a  breach 
of  covenant  of  seisin. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event.    All  concur. 


AVIS  et  al.  ▼.  STRAUS  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    June  6,  1913.) 

DBPOsrrs  in  Cotnw  (|  12*)— Payment— Peksokb  Entitled. 

Under  General  Rules  of  Practice,  rule  69,  requiring  that  orders  direct- 
ing the  payment  of  money  out  of  court  shall  direct  its  payment  to  the 
persons  entitled  to  the  deposit,  it  must  be  paid  to  him  or  his  attorney 
in  fact,  and  cannot  be  directed  to  be  paid  to  his  attorney  at  law  in  the 
case. 

[EkI.  Note. — For  othe^r  cases,  see  Deposits  in  Court,  Cent  Dig.  }  13; 
Dec.  Dig.  I  12.»] 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  William  A.  Avis  and  another,  as  copartners,  against  Rosa 
W.  Straus,  individually,  etc.,  and  others.  From  an  order  directing  the 
payment  to  defendant  Straus,  or  her  attorneys,  of  certain  moneys, 
plaintiffs  appeal.    Affirmed,  as  modified. 

Argued  before  INGRAHAM.  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

W.  A.  Barber,  of  New  York  City,  for  appellant. 

W.  M.  K.  Olcott,  of  New  York  City,  for  respondent 

PER  CURIAM.  We  regard  this  money,  which  the  court  has  or- 
dered to  be  paid,  as  money  paid  into  court  to  abide  the  result  of  an 
action  to  be  brought ;  and  that  action  having  been  brought,  and  deter- 
mined in  favor  of  the  defendant  Rosa  W.  Straus,  she  is  entitled,  un- 
der the  stipulation,  to  a  return  of  the  said  money.  If  the  money  in 
question  was  not  money  paid  into  court,  the  court  would  have  no  power 
by  a  summary  order  to  direct  its  disposition. 

The  provisions  of  rule  69  of  the  General  Rules  of  Practice  require 
that  all  orders  directing  the  payment  of  money  out  of  court  shall  direct 
the  payment  to  be  made  to  the  person  entitled  to  receive  the  same. 
Under  this  rule  the  money  must  be  paid  to  Rosa  W.  Straus,  or  to  her 
attorney  in  fact. 

The  order  must  therefore  be  modified,  by  striking  out  the  provision 
directing  the  money  to  be  paid  to  her  attorneys,  and  by  further  pro- 
viding that  this  order  is  without  prejudice  to  the  rights  of  the  plain- 
tiffs, or  other  creditors,  as  against  the  defendant  Rosa  W.  Straus. 


(80  Misc.  Rep.  447.) 

In  re  CHURCH'S  ESTATB3. 

(Snrrogate's  Court,  Orleans  County.     April,  1913.) 

Taxation  (§  895*) — Tbansfkb  Tax — DEDtrcnoNs — Dowek  of  Wifb. 

Where,  after  a  devise  of  certain  real  estate  to  a  stranger  to  the  blood, 
testator  gave  all  the  remainder  of  his  property,  real  and  personal,  to  bis 
wife  in  fee  simple  absolute,  and  with  no  declaration  that  it  was  to  be 
in  lien  of  dower,  on  the  appraisal  of  the  estate  for  the  purpose  of  a 
transfer  tax,  the  value  of  the  dower  In  all  the  real  estate  of  testator 
should  be  deducted. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig,  H  1714-1721; 
Dec.  Dig.  i  895.*] 

In  the  matter  of  the  estate  of  Perry  Church.  From  an  order  as- 
sessing a  transfer  tax,  the  state  comptroller  appeals.    Affirmed. 

Harold  A.  Blake,  of  Albion,  for  appellant. 
Gerald  B.  Fluhrer,  of  Albion,  for  respondent 

DOWNS,  S.  Perry  Church  died  a  resident  of  the  county  of  Or- 
leans on  the  26th  day  of  May,  1912,  leaving  a  last  will  and  testament 
which  was  duly  admitted  to  probate  on  the  22d  day  of  July,  1912.    A 
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proceeding  was  thereafter  commenced  for  the  assessment  of  a  transfer 

**x  upon  said  estate,  and  upon  the  report  of  the  appraiser  an  order 

w»s  made  and  entered  fixing  the  transfer  tax  upon  the  property  of 

said  decedent.     The  comptroller  has  appealed  from  such  order  upon 

the  ground  that  the  assessment  of  said  tax  was  erroneous,  in  that  th« 

appraiser  in  determining  and  fixing  the  amount  thereof  has  deducted 

tiieref  rom  the  value  of  the  widow's  dower  in  all  of  the  real  property 

of  which  her  husband  was  seised  at  the  time  of  his  death. 

No  question  is  raised  upon  this  appeal  as  to  the  rule  well  recognized 
that  dower  does  not  pass  by  the  will,  and  is  therefore  not  subject  to 
transfer  tax.    This  principle  is  clearly  enunciated  in  Adsit  v.  Adsit,  2 
Johns.  Ch.  448,  7  Am.  Dec.  539;  Lewis  v.  Smith,  9  N.  Y.  502,  61  Am. 
Dec.  706;  Tobias  v.  Ketchum,  32  N.  Y.  319;   Vernon  v.  Vernon,  53 
N.  Y.  351.    The  appellant  contends,  however,  that  in  this  particular 
case  the  terms  of  the  will  are  inconsistent  with  a  claim  of  dower,  and 
that  the  widow  must  either  take  under  the  will  or  elect  to  take  dower. 
The  courts  of  this  state  in  a  long  line  of  decisions  hold  that  the 
right  of  a  widow  to  dower  in  her  husband's  lands  is  absolute,  and  that 
no  provision  in  a  will  for  the  benefit  of  the  widow  will  be  deemed 
to  be  taken  in  lieu  of  dower,  unless  there  be  an  express  declaration 
to  that  effect,  or  unless  upon  the  face  of  the  will  there  be  a  clear  mani- 
festation of  the  intent  of  the  testator  that  the  widow  shall  not  take 
l»th.       Kimbel  v.  Kimbel,  14  App.  Div.  570,  43  N.  Y.  Supp.  900; 
Purdy  V.  Purdy,  18  App.  Div.  310,  46  N.  Y.  Supp.  215;  Konvalinka 
V.  Schlegel,  104  N.  Y.  125,  9  N.  E.  868,  58  Am.  Rep.  494.    The  will 
<>'  Perry  Church,  so  far  as  material  in  this  proceeding,  is  as  follows : 
"Second.  I  jclve,  devise  and  bequeath 'to  Mar^raret  Armour,  of  the  town  of 
J'wge'vea.y,  Orleans   connty,  N.   Y.   the  Rldgeway  farm  conslstlug  of  about 
rorty-four  acres  In  the  town  of  Rldgeway,  Orleans  county,  N.   Y.  and  now 
o<^Pied  by  said  Margaret  Armour,  and  also  a  farm  north  of  Rldgeway  Cor- 
^    ***    ^^^  town  of  Rldgeway,  Orleans  county,  N.  Y.,  consisting  of  about 
~'^t'Wo  acres  and  known  as  the  Hunt  place;    the  said  two  places  being 
•"^y    devised  to  said  Margaret  Armour  in  fee  simple  absolute. 

Third.  I  give,  devise  and  bequeath  to  my  wife  Rosetta  Church,  all  the 
B  ^^sldne  and  remainder  of  my  property,  both  real  and  personal,  of  what- 
*y*  felxad,  name  or  nature,  and  wherever  situate,  and  not  hereinabove  de- 
^™»    tn  fee  simple  absolute  forever." 

,  ^**ere  being  no  express  declaration  that  the  provision  for  the  widow 
snaU  ij^  jjj  jjgy  pf  dower,  the  only  question  which  presents  itself  is 
wnether  or  not  the  above  provisions  are  inconsistent  with  a  claim  of 
r°Y^*",  and  whether  or  not  the  general  scheme  of  the  will  is  defeated 
11  the  Avidow  be  allowed  to  take  her  provision  both  under  the  will  and 
oover.  In  Konvalinka  v.  Schlegel,  supra,  the  court  says : 
^J~^e  intention  of  the  testator  to  put  the  widow  to  an  election  cannot  be 
^  *^©^  from  the  extent  of  the  provision,  or  because  she  is  a  devisee  un- 
^*h©  will  for  life  or  in  fee.  •  •  •  The  only  sufficient  and  adequate 
r*T**>*stration  which,  In  the  absence  of  express  words,  will  put  the  widow 
r^r^*^  election,  Is  a  clear  incompatibility,  arising  on  the  face  of  the  will, 
"''^^en  a  claim  of  dower  and  a  claim  to  the  benefit  given  by  the  wllL" 

appellant  claims  that  the  intent  of  the  testator  that  his  widow  shall 
^'^  claim  both  the  provision  and  dower  is  shown  by  the  use  of  the 
words  "fee  simple  absolute."    I  am  unable  to  see  die  force  of  any 
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such  contention.  I  believe  the  testator,  in  using  the  above  words,  in- 
tended to  convey  all  of  the  estate  which  he  had  in  the  property  so 
devised,  and  that  the  words  are  used  merely  as  descriptive  of  the  ten- 
ure of  the  estate.  Section  31  of  the  Real  Property  Law  (Consol. 
Laws  1909,  c.  50)  defines  a  fee  simple  absolute  as  an  estate  of  inherit- 
ance not  defeasible  or  conditional.  As  used  in  this  will,  the  effect 
is  to  convey  the  whole  of  the  estate  which  the  testator  had  in  the 
lands  conveyed. 

It  cannot  be  claimed  that  the  same  words  could  not  have  been  used, 
had  there  been  a  mortgage  upon  the  two  parcels  of  land  devised  in 
the  second  paragraph,  or  any  other  incumbrance.  The  dower  right  is 
a  lien,  and  the  wife  is  entitled  to  its  benefits.  The  dower  right  was 
not  the  testator's  to  give,  any  more  than  any  other  incumbrance.  Closs 
V.  Eldert,  30  App.  Div.  338,  51  N.  Y.  Supp.  881. 

Inasmuch  as  the  terms  of  this  will  are  consistent  with  a  claim  of 
dower  by  the  widow,  the  appraiser  did  not  err  in  deducting  the  value 
of  such  dower  in  fixing  the  tax  to  be  assessed.  The  order  should  be 
affirmed. 

Order  affirmed.' 


In  rer  DUNLOP'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    June  18,  1913.) 

1.  EXECVTOBS   AND  ADinRISTBATOBS    (|   111*)— ChABOKS — ATTOBNET'S  FEBS. 

After  two  of  the  executors  under  a  will  bare  retained  an  attorney, 
the  third  cannot  retain  another  attorney  and  have  his  fees  charged 
against  the  estate,  where  the  first  attorney  had  performed  all  the  neces- 
sary services  in  the  administration. 

[Ed.  Note. — For  other  cases,  see  Blxecutors  and  Administrators,  Cent 
Dig.  g{  448-462;   Dec.  Dig.  |  111.*] 

2.  Executors  and  Administbatobs  (i   111*) — Chabobs — ^Attobnbt's  F'bbs — 

Pbesumption. 

Where  an  executrix,  who  has  IndlTldual  Interests  under  a  will,  em- 
ploys counsel  after  her  coexecutors  have  retained  other  counsel,  who 
are  taking  all  necessary  steps,  It  will  be  presumed  that  the  attorney 
was  retained  to  protect  the  Individual  interests  of  the  executrix,  and  he 
cannot  be  compensated  from  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  S§  448-462;    Dec.  Dig.  |  111.*] 

3.  ExECVTOBs  AND  Administbatobs  (|  hi*) — Chabobs — Attobnxt'b  Fees — 

Amount. 

Where  an  attorney  for  one  executrix  brought  an  action  under  Code 
Clr.  Proc.  f  2653a,  in  which  the  other  executors,  who  had  retained  a 
different  attorney,  were  made  defendants,  an  award  of  $500  and  costs 
allowed  in  that  action  against  the  estate  is  sufficient  Njmpensatlon  for 
the  plaintiff's  attorney. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  H  44^-462 ;    Dec.  Dig.  {  111.*] 

On  motion  for  reargument  on  the  allowance  of  attorney's  fees. 
Motion  denied. 
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Charles  S.  Miller,  of  New  York  City  (Edward  S.  Clinch,  of  New 
York  City,  of  counsel),  for  executors. 
Chester  H.  Lane,  of  New  York  City,  for  executrix. 
Gilbert  Ray  Hawes,  of  New  York  City,  for  residuary  legatees. 

COHALAN,  S.  [1]  The  papers  submitted  in  support  of  the  mo- 
tion for  reargument  do  not  cite  any  controlling  authority  which  had 
not  been  brought  to  the  attention  of  the  court  upon  the  original  argu- 
ment, nor  do  tihey  show  the  existence  of  any  material  facts  which  were 
overlooked  by  the  court  in  arriving  at  the  decision  heretofore  ren- 
dered. The  allegation  in  the  moving  papers  that  the  rulings  of  the 
referee  caused  the  attorney  for  the  executrix  to  believe  it  was  not 
necessary  for  him  to  show  in  what  respect  the  services  rendered  by 
him  were  beneficial  to  the  estate  is  not  supported  by  any  statement  of 
the  nature  of  the  evidence  which  upon  a  rehearing  would  be  submitted 
to  the  referee  to  prove  this  fact.  Nor  is  the  all^^ation  that  such 
services,  were  necessary  to  the  proper  administration  of  the  estate 
supported  by  a  statement  of  facts  from  which  it  could  reasonably  be 
inferred  that  upon  a  rehearing  evidence  would  be  adduced  showing 
the  necessity  for  such  services.  From  the  affidavits  submitted  by  both 
parties  it  appears  that  Mr.  Charles  S.  Miller  was  retained  by  John  W. 
Bartlett,  one  of  the  executors,  on  March  10,  1908,  and  by  the  Title 
Guarantee  &  Trust  Company,  another  executor,  on  March  11,  1908, 
"to  take  all  the  necessary  and  proper  steps  for  the  probating  of  said 
last  will  and  testament  and  for  the  carrying  forward  of  the  proper 
administration  of  the  estate  of  Clark  W.  Dunlop."  The  executrix  in 
her  affidavit  does  not  state  the  particular  date  upon  which  she  retained. 
Chester  H,  Lane  as  her  attorney,  but  it  appears  from  a  letter  written 
by  her  to  Mr.  Charles  S.  Miller  on  November  7,  1908,  that  she  de- 
cided about  that  time  to  retain  another  attorney;  her  reason  for -such 
action  being  stated  in  her  letter  to  Mr.  Miller  as  follows: 

"I  do  feel  that  my  IndlTldtial  Interest  should  be  looked  after  by  one  not 
connected  or  Interested  In  the  other  two  parties  named." 

The  moving  papers  do  not  show  that  Mr.  Miller,  the  attorney  re- 
tained by  the  two  executors,  had  done  anything  in  the  course  of  his 
administration  of  the  estate  which  would  indicate  a  lack  of  ability  to 
properly  perform  his  duties  as  attorney  for  the  estate,  or  that  he 
failed  to  render  any  services  which  were  necessary  in  order  to  con- 
serve the  interest  of  the  legatees.  On  the  contrary,  it  appears  that, 
with  the  assistance  of  able  and  experienced  counsel,  he  was  at  the 
time  of  Mr.  Lane's  employment  by  the  executrix  administering  the 
affairs  of  the  estate  in  a  manner  calculated  to  protect  the  interest  of 
all  the  legatees.  Under  such  circumstances  I  am  inclined  to  think 
that  the  executrix  did  not  have  a  right  to  retain  another  attorney  to. 
assist  in  the  administration  of  the  estate,  for  payment  of  whose  serv- 
ices she  would  be  entitled  to  be  reimbursed  out  of  the  assets  of  the 
estate. 

Since  the  Court  of  Appeals,  in  the  Matter  of  Caldwell,  188  N.  Y. 
119,  80  N.  E.  663,  decided  that,  where  it  appeared  that  the  attorneys 
originally  retained  by  an  executor  had  performed  all  the  services- 
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necessary,  for  the  administration  of  the  estate,  the  executrix  of  the 
estate  would  not  be  entitled  to  be  reimbursed  for  moneys  paid  to  a 
lawyer  retained  by  her,  I  cannot  regard  as  controlling  authority  the 
statement  in  the  Matter  of  Delaplaine  (Sur.)  3  N,  Y.  Supp.  202,  that 
each  of  the  executors  is  entitled  to  employ  a  lawyer,  and  that  the 
services  rendered  by  each  lawyer  so  employed,  whether  such  services 
were,  or  were  not  beneficial  to  the  estate,  should  be  paid  out  of  the 
estate.  It  seems  to  me  that  the  doctrine  laid  down  in  the  latter  case 
would  impose  upon  estates  a  needless  expenditure  for  attorney's  fees. 
If  each  of  the  three  executors  of  an  estate  may  retain  an  attorney, 
and  the  fees  of  all  the  attorneys  are  to  be  paid  out  of  the  estate, 
there  would  not  only  be  a  conflict  of  authority  in  the  administration 
of  the  estate,  but  there  would  also  be  a  possibility  that  the  ingenuity 
of  the  various  attorneys  would  be  exercised  in  an  endeavor  to  gain 
technical  advantages  and  impress  their  respective  clients  with  the 
importance  of  their  advice,  rather  than  in  an  honest  effort  to  settle 
the  estate  expeditiously  and  economically. 

[2]  While  executors  are  entitled  to  the  services  of  a  competent 
lawyer,  the  employment  of  additional  lawyers  by  the  individual  execu- 
tors should  be  regarded  by  the  court  with  disfavor,  and  compensation 
out  of  the  estate  should  not  be  allowed  to  such  lawyers  unless  it  ap- 
pears to  the  satisfaction  of  the  court  that  their  employment  was  nec- 
essary for  the  protection  of  the  interests  of  the  legatees.  If  the 
executor  so  employing  additional  counsel  has  an  individual  interest  in 
the  estate  as  legatee  or  devisee,  the  employment  will  be  presumed  to 
have  been  made  for  the  protection  of  the  individual  interest,  and  the 
value  of  such  services  should  not  be  allowed  out  of  the  estate. 

[3]  The  only  independent  action  taken  by  the  attorney  employed 
by  the  executrix  in  this  matter,  other  than  the  one  referred  to  in  my 
previous  decision,  was  the  bringing  of  an  action  in  the  Supreme  Court 
under  section  2653a  of  the  Code.  It  appears  that  the  other  executors 
were  not  consulted  about  the  bringing  of  this  action,  and  that  they 
were  made  defendants.  Judgment  was  taken  by  default,  and  the  court 
allowed  an  extra  allowance  of  $500  and  costs,  amounting  in  all  to 
about  $700,  and  directed  that  this  amount  should  be  paid  to  the  execu- 
trix or  her  attorney  out  of  the  estate.  This  amount  I  consider  ample 
compensation  for  the  work  performed  by  the  attorney  for  the  execu- 
trix in  that  proceeding. 

The  motion  for  reargument  is  therefore  denied. 
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ELK  REALTY  CO.  v.  ONDERDONK. 
(Supreme  Court,  Appellate  Term,  First  Department.    June  18, 1918.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Elk  Realty  Company  against  Antionette  G.  Onder- 
donk.    From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Louis  Sanders,  of  New  York  City,  for  appellant. 

Sternberg,  Jacobson  &  Pollock,  of  New  York  City,  for  respondent. 

PER  CURIAM.    Judgment  affirmed,  with  costs. 

WHITAKER,  J.  (dissenting).  Plaintiff  sues  on  two  written  con- 
tracts, by  which  the  plaintiff  agreed  to  sell  and  defendant  agreed  to 
purchase  two  lots  of  land  for  the  sum  of  $225  each,  to  be  paid  for 
by  paying  $5  down  on  each  lot,  which  was  paid,  and  $15  a  month  there- 
after, $5  for  one  lot  and  $10  for  the  other,  until  the  whole  sum  shall 
have  been  paid,  when  plaintiff  was  to  give  deed,  etc.  Defendant  failed 
to  pay  the  installments  for  five  months,  and  the  judgment  is  for  the 
amount  of  such  unpaid  installments. 

The  defense  is  fraud  and  false  representations.  The  defendant 
claims  that  the  plaintiff  represented  to  her,  among  other  things,  that 
the  lots  were  situated  in  Plainiield,  N.  J.,  when  as  a  matter  of  fact 
they  were  not.  The  defendant  testified  that  plaintiff's  agent  exhibited 
to  her  a  map  of  lots  in  Plainfield,  and  told  her  that  the  lots  in  ques- 
tion were  in  Plainfield.  The  map  was  introduced  in  evidence,  and 
described  the  lots  as  in  Plainfield,  N.  J.  It  is  true  that  the  contract 
states  that  they  were  situated  in  Holly  Park,  township  of  Piscataway, 
Middlesex  county,  N.  J.  So  far  as  the  defendant  knew,  the  lots  may 
still  have  been  in  Plainfield.  The  plaintiff's  agent  ought  to  have  known 
that  it  was  very  unlikely  that  this  woman  knew  the  geographical  posi- 
tion of  the  different  small  places  in  New  Jersey,  and  when  he  exhib- 
ited to  her  a  map  of  the  property,  marked  in  large  letters,  "Holly 
Park,  Plainfield,  N.  J.,"  and  also  stated  to  her  that  the  lots  were 
situated  in  Plainfield,  which  statement  was  false,  and  upon  which  she 
relied,  it  constituted  fraud. 

Furthermore,  there  is  a  serious  question  as  to  the  right  of  plaintiff 
to  maintain  its  action  in  the  present  form.  The  plaintiff  might  either 
have  treated  the  contract  as  repudiated  and  sued  for  damages,  or  waited 
until  the  last  installment  was  due  and  sued  in  equity  for  specific  per- 
formance. Schmaltz  v.  Weed,  27  App.  Div.  309,  50  N.  Y.  Supp.  168; 
Bensinger  v.  Erhardt,  74  App.  Div.  169,  77  N.  Y.  Supp.  577.  It  is 
tmnecessary,  however,  to  determine  this  question. 

The  case  of  Elk  Realty  Co.  v.  Boyce,  76  Misc.  Rep.  560,  135  N.  Y. 
Supp.  576,  is  cited  by  respondent,  but  is  not  applicable,  as  the  facts 
were  entirely  different. 

142N.T.S.— 1» 
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The  contract  contains  the  following  provision: 

"All  the  terms  and  representations  made  prior  to  or  at  the  time  of  tlie 
making  of  this  contract  are  embraced  herein.  No  representations,  promises, 
or  agreements,  except  as  are  herein  contained,  shall  be  binding  on  the  parties 
hereto." 

The  plaintiff  claims  that  this  provision  makes  the  evidence  of  false 
representations  incompetent.  If  the  signing  of  the  contract  contain- 
ing these  provisions  was  induced  by  fraud  the  provisions  are  not  bind- 
ing. Such  provisions  in  a  contract  cannot  be  used  as  a  cloak  for  fraud 
and  they  cannot  prevent  a  person  from  showing  that  such  person  was 
induced  by  fraud  to  sign  the  contract  in  which  they  are  contained. 

There  are  other  questions  raised  by  the  appellant,  which  it  is  un- 
necessary to  discuss. 

The  judgment  should  be  reversed. 


(81  Misc.  Bep.'  142.) 

EPSTEIN  v.  SCHWARTZ  &  CO. 

(Snpreme  Conrt,  Appellate  Term,  First  Department    Jane  17, 1913.) 

COTTBTS     (g    190*) — MTTNICIPAI.    COtlBTB — ^RKVIXW — MODIFICATION     OF    ORDXB — 
JCTBISDICTION    OF    APPELLATE    GOXTBT. 

Under  Code  Civ.  Proc.  |  1317,  as  amended,  authorizing  the  court  on 
appeal  to  reverse,  affirm,  or  modify  any  Judgment  or  order,  except  where 
it  may  be  necessary  to  grant  a  new  trial,  the  defect  In  an  order  of  the 
Municipal  Court  of  the  City  of  New  York  setting  aside  a  verdict,  aris- 
ing from  the  failure  to  set  a  day  for  the  trial  of  the  case,  may  be 
remedied  by  the  Appellate  Term  by  fixing  the  day  for  a  new  trlaL 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  §  190.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Benjamin  Epstein  against  Schwartz  &  Co.  From  an  or- 
der setting  aside  a  verdict  for  plaintiff,  he  appeals.  Modified  and  af- 
firmed. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHITA- 
KER,  JJ. 

Charles  S.  Rosenthal,  of  New  York  City,  for  appellant. 
Herman  Strizver,  of  New  York  City,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  an  order  of  the  Municipal 
Court  setting  aside  the  verdict  of  a  jury  rendered  in  favor  of  the 
plaintiff.  The  only  point  urgjed  by  the  appellant  as  a  ground  for  re- 
versal that  merits  any  attention  is  that  the  order  fails  to  set  a  day 
for  the  trial  of  the  action. 

Such  an  omission  has  been  held  to  render  the  order  unauthorized. 
Murphy  v.  Joline,  62  Misc.  Rep.  461,  115  N,  Y,  Supp.  108;  Id.,  63 
Misc.  Rep,  256,  116  N.  Y.  Supp.  715.  The  right  of  the  Appellate  Term 
to  order  a  new  trial  in  such  a  case  was  evidently  not  brought  up  or 
considered  in  those  cases.  The  policy  of  disregarding  techijicalities 
in  matters  of  practice  has  recently  been  strengthened  by  legislative  en- 

*For  other  cum  ■«•  nun*  topic  ft  I  mncsaB  in  Dec.  *  Am.  Dig*.  1907  to  date,  *  Rep'r  Indezn 
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actments,  and  now  under  section  1317  of  the  Code  of  Civil  Procedure, 
as  recently  amended,  the  Appellate  Term  is  authorized  to  reverse, 
affirm,  or  modify  any  judgment  or  order  appealed  from  and  render 
judgment  accordingly,  except  where  it  may  be  necessary  or  proper 
to  grant  a  new  trial  or  hearing,  when  it  may  grant  a  new  trial  or  hear- 
ing, and,  whatever  may  have  heretofore  been  the  power  of  the  Appel- 
late Term  in  that  respect,  it  is  clearly  defined  in  that  section. 

The  order  is  therefore  modified,  by  inserting  therein  the  1st  day  of 
July,  1913,  as  the  day  for  a  new  trial,  and,  as  modified,  affirmed,  with- 
out costs  of  this  appeal  to  either  party. 


FUNK  ft  WAGNALLS  CO.  v.  BRUBNM. 
(Supreme  Clourt,  Appellate  Term,  Flret  Department    June  17,  191S.) 

CONTHACTB   (|   28') — EVIDENCE — CONVERSATION    BT    TSLKPHONK. 

There  Is  no  competent  evidence  of  a  parol  contract  with  defendant;  the 
only  basis  for  assuming  that  plaintiff  had  conversed  with  defendant  be- 
ing that  at  the  office  of  a  large  corporation,  which  he  had  called  np 
by  telephone,  he  had  asked  for  a  person  by  defendant's  name,  and  some 
one  had  responded  and  had  the  conversation  with  him. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  |{  133-140,  17S6, 
1782-1784,  1785%,  1820,  1821 ;    Dec.  Dig.  |  2a*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  Funk  &  Wagnalls  Company  against  Louis  S.  Bruenn. 
From  a  judgment  for  plaintiff,  after  a  trial  without  a  jury,  defendant 
appeals.    Reversed,  and  new  trial  granted. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Samuel  Greenbaum,  of  New  York  City'(M.  Angelo  Elias,  of  New 
York  City,  on  the  brief),  for  appellant. 

Loeb,  Bernstein  &  Ash,  of  New  York  City  (Milton  B.  Loeb,  of  New 
York  City,  of  counsel),  for  respondent 

BIJUR,  J.  This  action  was  brought  to  recover  the  balance  of  the 
purchase  price  of  a  set  of  books  alleged  to  have  been  bought  by  de- 
fendant from  plaintiff. 

The  Qnly  proof  that  defendant  had  made  the  contract  of  purchase 
was  offered  by  an  agent  of  plaintiff  in  the  shape  of  conversations  he 
claimed  to  have  had  with  defendant.  On  cross-examination,  it  ap- 
peared that  these  conversations  had  been  held  over  the  telephone,  and 
that  plaintiff  had  never  seen  the  defendant  and  did  not  know  him. 
The  only  basis  for  assuming  that  he  had  conversed  with  the  defend- 
ant was  that  at  the  office  of  a  large  corporation,  which  he  had  called 
up,  he  had  asked  for  a  person  by  defendant's  name,  and  some  one  had 
responded.  Defendant's  attorney  then  moved  to  strike  out  all  this  evi- 
dence, and  excepted  to  a  denial  of  his  motion.  It  is  not  necessary  to 
cite  authorities  to  the  effect  that  the  evidence  was  incompetent. 

*ror  otbar  cwm  bm  wun*  topic  a  {  nvmbbb  la  Deo.  a  Am.  Olgi.  U07  to  date,  a  Rep'r  IndezM 


Digitized  by  VjOOQIC 


2&2  142  NEW  YORK  SUPPLUMENT  (Sup.  Ct 

Other  error  was  also  cc«nmitted  by  the  learned  trial  judge  in  ad- 
mitting a  copy  of  an  agreement  without  proof  that  the  original  was 
not  available. 

Jydgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


EQUITABLE  TRUST  CO.  OF  NEW  YORK  v.  STADLEB. 

(Supreme  Court,  Appellate  Term,  First  Department     June  17,  1913.) 

Bills  and  Notis  (|  464*) — ^Actions. 

Though  the  complaint  does  not  set  out  a  copy  of  the  written  promise 
to  pay  sued  on,  or  designate  It  as  a  promissory  note,  it  is  sufficient  If 
it  sets  forth  its  terms,  which  are  the  ordinary  terms  of  a  promissory 
note,  so  OS  to  make  it  error  to  dismiss  the  complaint,  since  the  trial 
court  should  have  allowed  an  amendment,  if  the  complaint  was  defec- 
tive for  not  sufficiently  showing  that  the  action  was  on  a  negotiable  in- 
sirument. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  |{  1446, 
1447-1450;   Dec.  Dig.  §  464.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  Equitable  Trust  Company  of  New  York  against 
Arthur  M.  Stadler.  From  a  judgment  dismissing  the  complaint,  plain- 
tiff appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

McLear  &  McLear,  of  New  York  City  (Herbert  G.  McLear,  of 
New  York  City,  of  counsel),  for  appellant. 

Henry  K.  Hejrman,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  brought  suit  upon  a  written  prom- 
ise to  pay.  Though  it  does  not  set  forth  a  copy  of  the  written  prom- 
ise, nor  does  it  designate  it  as  a  promissory  note,  it  does  set  forth 
its  terms,  and  these  terms  are  the  ordinary  terms  of  a  promissory 
note.  If  the  action  is  upon  a  negotiable  instrument,  and  this  is  fairly 
inferable  from  the  allegations  of  the  complaint,  it  was  error  to  dis- 
miss the  complaint.  Moreover,  the  trial  justice  should,  in  the  inter- 
ests of  justice,  have  allowed  an  amendment  at  the  trial. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


NEVILLE  V.  WOOLVERTON  et  aL 

(Supreme  Court  Appellate  Term,  First  Department    June  17,  1913.) 

Oabbiebs  (S   114»)  —  Wabehotjsembn    (J  24*)  —  LLAJiiLriY  for  Damages   to 
Goods. 

In  an  action  against  a  transfer  company  and  a  warehouseman  for  dam- 
age to  goods  delivered  to  the  transfer  company,  consigned  to  the  owner 


*For  otiier  casea  see  same  topic  A  t  numbbb  in  Dec.  A  Am.  Dlgi.  1907  to  date,  &  Rep'r  Indezea 
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In  care  of  the  warehouseman,  where  the  evidence  showed  that  the  ware- 
houseman's bookkeeper  gave  the  transfer  company  a  receipt  for  the  prop- 
erty in  good  condition,  and  the  goods  were  subsequently  found  on  the 
sidewalk  In  front  of  the  warehouse  In  a  damaged  condition,  recovery 
may  be  had  against  the  warehouseman,  but  not  against  the  transfer  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  608-620;  Dec. 
Dig.  S  U4;*  Warehousemen,  Cent  Dig.  {§  11,  48,  49,  61-54;  Dec.  Dig. 
I  24.'] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  George  Neville  against  William  H.  Woolverton  and  Ed- 
ward B.  McNally.  Judgment  for  the  plaintiff,  and  defendants  ap- 
peal. Reversed,  and  complaint  dismissed,  as  to  defendant  Woolver- 
ton, and  affirmed  as  to  defendant  McNally. 
■  Argued  May  term,  1913,  before  LEHMAN,  BIJUR;  and  WHIT- 
AKER,  JJ. 

Hill,  Lockwood,  Redfield  &  Lydon,  of  New  York  City  (Richard 
P.  Lydon,  of  New  York  City,  of  counsel),  for  appellant  Woolverton. 

Moos,  Prince  &  Nathan,  of  New  York  City  (Alfred  B.  Nathan  and 
Sidney  J.  Loeb,  both  of  New  York  City,  of  counsel),  for  appellant 
McNally. 

Dennis  F.  O'Brien  and  M.  L.  Malevinsky,  both  of  New  York  City 
(Arthur  F.DriscoU,  of  New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sues  for  damages  to  some  theatrical  prop- 
erties which  he  delivered  to  the  defendant  Woolverton  for  delivery 
to  himself  (plaintiff),  care  of  defendant  McNally,  who  conducted  a 
storage  warehouse.  The  evidence  shows  that  a  receipt  was  given 
by  McNally's  bookkeeper  to  Woolverton's  representative  for  this  prop- 
erty "in  good  condition,"  but  that  it  was  subsequently  found  by  plain- 
tiff on  the  sidewalk  in  front  of  McNally's  premises  in  the  damaged 
condition  complained  of. 

Jud^ent  as  to  defendant  Woolverton  reversed,  with  costs,  and 
complaint  dismissed,  with  costs.  Judgment  as  to  defendant  McNally 
affirmed,  with  costs.    All  concur. 


(107  App.  DiT.  370.) 

MENDELSON  v.  OAUSBJAN. 

(Supreme  Court,  Appellate  Division,  Second  Department    May  28,  1913.) 

1.  InsTTBANCE  (§  777*) — Mutual  Benefit  Insubance — Beneficiabt — Invalid 
Designation— Contest. 

The  by-laws  of  a  mutual  benefit  Insurance  association  provided  for 
beneficiaries  of  two  classes ;  the  first  class  Including  the  family  In  which 
the  member's  wife  was  of  a  first  grade,  and  the  second  class  comprising 
those  outside  of  the  family  deemed  to  have  an  Insurable  Interest,  and 
Including  an  afllanced  wife.  The  by-laws  further  provided  that  neither 
the  decision  of  the  Supreme  Secretary  nor  the  Issuance  of  a  certificate 
should  be  conclusive  as  to  the  fact  of  the  afiSanced  relation,  and  another 
by-law  provided  that  If,  at  the  death  of  a  member  who  has  designated 

•For  otber  cuea  see  lune  topic  A  I  nttubeb  In  Deo.  A  Am.  Dtga.  1907  to  date,  A  Rep'r  Indezei 
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as  benefldarjr  a  person  of  class  second  the  dependency  required  by  the 
order  should  have  ceased,  or  if  any  designation  shall  fall  for  illegality 
or  otherwise,  then  the  benefit  shall  be  payable  to  the  persons  mentioned 
in  class  first  Held,  that  this  provision  gave  a  reversion  to  the  members 
of  the  first  class,  and  the  wife  of  the  member  could  contest  a  designation 
made  by  the  husband  to  another  woman  as  his  affianced  wife. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |  1944 ;  Dec.  Dig. 
I  777.*] 

2.  Insurance  (i  777*) — Mtttual  Bbneut  Inbubanck — Bknkficiabt — ^Intaud 

Designation — Contest — Interpleadeb. 

An  interplea  by  a  wife,  who  claimed  to  be  entitled  to  the  proceeds  of 
a  benefit  certificate  Issued  upon  the  life  of  her  husband,  is  not  a  waiver 
of  her  right  to  contest  the  legality  of  the  designation  thereof. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  {  1944 ;  Dea  Dig. 
{  777.*] 

3.  Insubancb    (I   771*) — Mutual    Benefit    Insubance — Beneficiabies — Af- 

fianced Wife. 

A  married  man,  having  a  living  undlvorced  wife,  cannot,  under  the 
by-laws  of  a  mutual  benefit  association  authorizing  the  affianced  wife  of 
the  member  to  be  designated  as  beneficiary,  lawfully  designate  his  cer- 
tiflcate  to  a  woman  not  his  wife  as  his  fiancee. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  |i  1935,  1937; 
Dea  Dig.  {  771.  •] 

4.  Insubancb  (|  771*) — Mxttual  Benefit  Insurance — Benefioiabiks. 

A  by-law  of  a  mutual  benefit  Insurance  association,  providing  that  the 
action  of  the  secretary  In  granting  a, certificate  to  persons  of  the  second 
class  which  did  not  comprise  the  member's  family  should  not  be  conclu- 
sive as  to  the  fact  of  the  affianced  relation  or  dependency,  is  not  Invalid 
in  giving  members  of  the  first  class  the  right  to  contest  the  validity  of 
the  designation;  for  the  rule  that  the  fraternal  order  alone  can  raise 
the  point  of  ineligibility  applies  only  where  the  sole  parties  to  the  con- 
tract are  the  association  and  the  designated  beneficiary. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |§  1935,  1937; 
Dec.  Dig.  t  771.*] 

6.  Insubance  (S  777*) — Mutuai.  Benefit  Inbubanob — Issuancb  of  Cbbtifi- 

GATE. 

The  Issuance  of  a  mutual  benefit  insurance  certificate  to  one  desig- 
nated as  the  insured's  affianced  wife,  when  he  already  had  a  legal  wife. 
Is  not  ultra  vires;  the  by-laws  of  the  society  giving  the  wife  the  right 
to  take  in  case  the  designation  Is  invalid. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |  1944 ;  Dea  Dig. 
I  777.*] 

6.  Insubance  (|  818*) — Mutual  Benefit  Insubance — Benefioiabibs. 

In  an  action  between  the  legal  wife  of  one  insured  by  a  mutual  benefit 
association  and  the  beneficiary  designated  as  the  insured's  affianced  wife, 
.   evidence  of  conversations  tending  to  show  a  promise  of  marriage  by  the 
insured,  or  loans  of  money  made  by  her  to  him.  Is  incompetent 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  ${  2003-2005; 
Dec.  Dig.  I  818.*J 

Appeal  from  Special  Term,  Kings  County. 

Interpleader  action  between  Fannie  Mendelson  and  Ella  R.  Gaus- 
man.  From  a  judgment  for  defendant  (78  Misc.  Rep.  457,  139  N.  Y. 
Supp.  947),  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

*For  other  cases  see  aame  topic  &  i  numbbb  In  Deo.  A  Am.  Dig*.  1807  to  date,  *  Rep'r  Indezaa 
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Charles  Burstein,  of  Brookljm,  for  appellant. 

Fdix  Reifschneider,  Jr.,  of  Brooklyn,  for  respondent 

PUTNAM,  J,  This  is  an  appeal  from  a  judgment  directed  hy  the 
court  at  Special  Term  in  favor  of  defendant,  in  an  interpleader  suit 
between  claimants  of  a  death  benefit  payable  by  the  Royal  Arcanum 
on  the  death  of  Arthur  Gausman.  When,  in  1904,  Arthur  Gausman 
joined  the  Royal  Arcanum,  he  took  out  a  certificate  naming  as  ben- 
eficiary his  father,  Alphonso  Gausman,  and  not  his  wife,  the  defend- 
ant. After  his  father's  death,  his  certificate  was  surrendered,  and  in 
1910  a  new  certificate  was  issued  in  which  he  named  as  beneficiary 
the  plaintiff,  Fannie  Mendelson,  whom  he  described  as  his  "affianced 
wife."  At  this  time  defendant  was  still  his  wife,  and  on  his  death  be- 
came his  widow. 

[1,2]  The  by-laws  of  the  Arcanum  (section  324)  provide  for  ben- 
eficiaries of  two  different  general  classes.  Class  first  includes  the  fam- 
ily, subdivided  into  13  grades,  of  which  grade  1  is  the  "member's  wife." 
Class  second  (evidently  intended  for  those  outside  the  family,  who 
may  be  deemed  to  have  an  insurable  interest)  is : 

"To  an  affianced  wife,  or  to  any  person  who  Is  dependent  npon  the  mem- 
ber for  maintenance  (food,  clothing,  lodging,  or  education).  In  either  of  which 
cases  written  evidence  of  affianced  relation  or  dependency,  within  the  re- 
qnlrements  of  the  laws  of  the  order,  must  be  furnished  to  the  satisfaction 
of  the  Supreme  Secretary  before  the  benefit  certificate  can  be  issued.  (2) 
Neither  the  decision  of  the  Supreme  Secretary,  nor  the  issuance  of  a  benefit 
certiflcate,  shall  be  conclusive  as  to  the  fact  of  the  afilanced  relation  or  de- 
pendency." 

It  had  formerly  been  much  mooted  whether  the  benefit  lapsed  if  the 
beneficiary  named  proved  to  be  ineligible.  If  the  member  died  with- 
out having  exercised  his  right  of  direction,  or  if  the  direction  was  one 
that  he  had  no  authority  to  make,  it  was  held  that  the  power  of  ap- 
pointment was  not  exercised,  and  therefore  nothing  could  be  paid,  and 
the  benefit  failed.  Hellenberg  v.  Dist.  No.  1  of  I.  O.  of  B.  B.,  94  N. 
Y.  580  (1884).  See  Britton  v.  Royal  Arcanum,  46  N.  J.  Eq.  102,  18 
Atl.  675,  19  Am.  St.  Rep.  376  (1889).  The  present  by-laws  have  met 
this  situation  by  section  330 : 

"If  at  the  time  of  the  death  of  a  member,  who  has  designated  as  bene- 
ficiary a  person  of  class  second,  the  dependency  required  by  the  laws  of 
the  order  shall  have  ceased,  or  shall  be  found  not  to  have  existed,  or  if  the 
designated  beneficiary  is  his  wife,  and  they  shall  be  divorced  upon  the  ap- 
plication of  either  party,  or  if  any  designation  shall  fall  for  Illegality  or 
otherwise,  then  the  benefit  shall  be  payable  to  the  person  or  persons  men- 
tioned In  class  first,  section  No.  324,  if  living,  in  the  shares  and  order  of 
precedence  by  grades  as  therein  enumerated." 

Reading  these  provisions  together,  it  is  plain  that  it  was  not  only 
the  intent  to  give  a  reversion  to  the  widow,  but  to  recognize  the  con- 
sequent right  by  her  to  question  the  legality  of  any  attempted  desig- 
nation. This  right  was  not  impaired,  but  was  effectuated,  by  the  inter- 
pleader. Palmer  v.  Welch,  132  111.  141,  23  N.  E.  412;  Alexander  v. 
Parker,  144  111.  355,  33  N.  E.  183,  19  L.  R.  A.  187  (both  Arcanum 
cases). 

The  effect  of  this  by-law  was  clearly  pointed  out  in  Taylor  v.  Hair 
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(C.  C.)  112  Fed.  913,  916,  where  an  attemj)t  was  made  by  the  brothers 
of  deceased  to  reach  a  benefit  payable  to  a  designated  fiancee  who  wasr 
herself  a  married  woman.  The  court  recognized  that  the  brothers 
were  within  the  second  class  of  beneficiaries  described  by  the  constitu- 
tion of  the  order.  The  distinction  in  the  by-laws,  however,  was  em- 
phasized.   The  court  said: 

"There  Is  no  provision  by  which  persons  in  this  class  can  take  when  the 
beneficiary  named  Is  not  eligible,  while  in  the  cases  decided  in  the  Supreme 
Court  of  Illinois  [Arcanum  cases],  as  has  been  seen,  there  Is  express  provi- 
sion by  which  the  brothers  of  the  deceased  member  are  entitled  to  take  when 
the  beneficiary  named  is  not  dependent,  and  consequently  not  eligible,  at 
the  time  of  such  death." 

It  seems  only  just,  therefore,  that  the  widow  should  have  and  ex- 
ercise her  right  to  show  the  invalidity  of  the  designation,  and  enforce 
the  superior  rights  of  the  lawful  wife,  to  whom  the  benefit  is  to  revert. 
See  Supreme  Lodge  Order  of  Mutual  Protection  v.  Dewey,  142  Mich. 
666,  106  N.  W.  140,  3  L.  R.  A.  (N.  S.)  334,  113  Am.  St.  Rep.  596,  7 
Ann.  Cas.  681 ;  Spear  v.  Boston  Police  Relief  Ass'n,  195  Mass.  351,  81 
N.  E.  196. 

[3]  The  by-law  in  its  present  form  makes  the  designation  of  the 
"affianced  wife"  a  distinct  one,  and  outside  of  those  financially  depend- 
ent upon  the  deceased.  Can  a  married  man  so  name  a  woman  not  his 
wife?  Such  a  designation  is  clearly  illegal,  as  opposed  to  public  pol- 
icy. Keener  v.  Grand  Lodge  A.  O.  U.  W.,  38  Mo.  App.  543 ;  Alex- 
ander v.  Parker,  supra ;  Di  Messiah  v.  Gern,  10  Misc.  Rep.  30,  30  N. 
Y.  Supp.  824;  Kult  v.  Nelson,  24  Misc.  Rep.  20,  53  N,  Y.  Supp.  95; 
Miller  v.  Prelle,  122  111.  App.  380. 

This  conclusion  is  not  contrary  to  the  decisions  in  favor  of  ben- 
eficiaries described  as  wives,  notwithstanding  that  the  deceased  had  a 
lawful  wife  living.  In  such  cases,  the  beneficiaries,  who  had  lived 
with  deceased,  and  become  dependent  on  him  within  the  spirit  of  the 
contract,  had  an  insurable  interest.  Story  v,  Williamsburgh  M.  M. 
B.  Ass'n,  95  N.  Y.  474;  Durian  v.  Central  Verein  of  the  Hermann's 
Soehnne,  7  Daly,  168;  Richards  v.  King,  57  Misc.  Rep.  177,  107  N. 
Y.  Supp.  720.  But  the  doctrine  of  these  cases  is  not  to  be  extended. 
Niblack,  Law  of  Voluntary  Societies,  p.  347. 

[4]  To  avoid  the  question  of  estoppel,  the  by-law  provides,  as  quoted 
above,  that  the  action  of  the  secretary  in  granting  the  certificate  shall 
not  be  conclusive  as  to  the  fact  of  the  affianced  relation  or  dependency. 
This  result  is  not  repugnant  to  the  line  of  decisions  holding  that  the 
fraternal  order  alone  can  rtiise  the  point  of  ineligibility.  Such  seems 
to  be  the  general  rule  where  the  parties  to  the  contract  are  only  the 
society  and  the  designated  beneficiary. 

[6]  When  read  with  the  by-laws,  this  certificate  shows  no  case  of 
ultra  vires,  but  instead  a  conditional  designation  of  the  wife  as  the 
legal  beneficiary,  and  her  rights  could  not  be  waived  or  impaired  by 
the  officials  of  the  Royal  Arcanum. 

[8]  As  the  plaintiff  could  not  be  lawfully  regarded  as  the  "affianced 
wife"  of  the  deceased,  and  appears  to  have  known  the  true  situation 
when  the  designation  was  made  in  1910,  testimony  of  conversations 
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tending  to  show  a  promise  of  marriage  or  a  betrothal  with  a  married 
man,  or  of  moneys  loaned  to  deceased,  was  incompetent  under  the 
pleadings,  and  therefore  properly  rejected. 

The  designation  of  the  plaintiff,  being  illegal  and  void,  was  rightly 
treated  by  the  learned  justice  at  Special  Term  as  a  failure  to  designate, 
which,  imder  the  by-law,  gives  the  widow  a  right  to  receive  the  money. 

I  advise  that  the  judgment  be  afHrmed,  with  costs.    All  concur. 


PEOPLE  ex  rel.  lANIK  v.  DALT,  Sheriff. 
(Supreme  Court,  Niagara  Connty,  at  Chambers.    June  9,  1913.) 

CBnaNAi.  Law  (S  676*) — Time  of  Tbial — Dischabqe  or  Accused  fob  Dklat. 

Under  Code  Cr.  Proc.  g  8,  providing  that  the  defendant  in  a  criminal 
action  is  entitled  to  a  speedy  trial,  and  section  668,  providing  that  if  a 
defendant  Indicted  for  crime,  whose  trial  has  not  been  postponed  upon 
his  .application,  is  not  brought  to  trial  at  the  next  term  of  the  court  in . 
wbldi  the  indictment  is  triable  after  it  is  found,  the  court  may,  on  de- 
fendant's application,  order  the  indictment  dismissed,  unless  good  cause 
to  the  contrary  is  shown,  a  person  indicted  for  crime,  whose  trial  was 
set  for  May  13th,  the  second  day  of  the  first  term  after  the  transfer  of 
the  indictment  to  the  County  Court  for  trial,  and  whose  trial  therein 
with  his  consent  was  adjourned  to  May  26th,  and  then  to  June  6th,  was 
not  entitled  to  his  discharge,  although  that  term  adjourned  before  June 
6th,  where  it  did  not  appear  that  the  prosecution  was  unprepared  to  go 
to  trial  on  June  6th,  or  that  it  had  any  control  of  the  adjournment  be- 
fore that  date;  since  a  person  should  not  be  summarily  discharged,  un- 
less it  appears  that  his  detention  is  due  to  want  of  preparation  on  the 
part  of  the  prosecution  to  go  on  with  the  trial,  coupled  with  resistance 
to  postponement  on  his  part,  and  a  demand  for  a  speedy  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  f  {  1297-1304 ; 
Dec.  Dig.   i  576.»] 

Application  in  the  name  of  the  People,  on  the  relation  of  Michael 
lanik,  against  Dennis  W.  Daly,  as  Sheriff,  for  the  discharge  of  relator 
from  custody,  under  Code  Cr.  Proc.  §  668.  Application  denied,  and 
relator  remanded  to  custody. 

W.  H.  Earl,  of  I<ockport,  for  relator. 

Burt  A.  Duquette,  of  Lockport,  Asst.  Dist.  Atty.,  for  respondent. 

POUND,  J.  Section  668,  Code  of  Criminal  Procedure,  reads  as 
follows : 

"If  a  defendant.  Indicted  for  a  crime  whose  trial  has  not  been  postponed 
upon  his  application,  be  not  brought  to  trial  at  the  next  term  of  the  court 
in  which  the  indictment  is  triable,  after  It  Is  found  the  court  may,  on  appli- 
cation of  the  defendant,  order  the  Indictment  to  be  dismissed,  unless  good 
cause  to  the  contrary  be  shown." 

It  appears  that  relator  was  indicted  at  the  April  term  of  the  Su- 
preme Court  for  the  crime  of  forgery,  second  degree,  and  grand  lar- 
ceny, second  degree,  and  that  he  was  arrested  and  admitted  to  bail, 
but  afterwards  was  surrendered  by  his  bail,  and  has  since  May  8th 
been  confined  in  Niagara  county  jail  awaiting  trial.    The  indictments 

•For  other  caaM  m*  same  toplo  A  i  wniBaB  In  Dec.  ft  Am.  Diga.  1007  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google 


298  142  NEW  YORK  SUPPLEMBNT  (Sup.  Ct. 

were  duly  transferred  to  the  County  Court  for  trial.  The  first  term 
of  the  County  Court  in  which  the  indictments  were  triable  convened 
on  the  12th  day  of  May,  1913,  and  the  trial  of  the  relator  was  set  down 
for  May  13,  1913,  adjourned  with  relator's  consent  to  May  26,  and 
again  to  June  6,  1913,  before  which  date  the  term  of  court  was  ad- 
journed and  the  jury  was  discharged  without  trial  of  defendant.  The 
next  term  of  County  Court  will  be  held  in  September,  1913. 

"In  a  criminal  notion  the  defendant  Is  entitled:  1.  To  a  speedy  •  *  * 
trlaL"    Code  Cr.  Proc  |  8. 

But: 

"The  right  of  a  speedy  trial  is  necessarily  rdative.  It  is  consistent  with 
delays  and  depends  upon  drcnmstances."  Beavers  v.  Haubert,  198  U.  S. 
77,  25  Sup.  Ct  573,  49  L.  Ed.  960. 

A  man  ought  not  to  be  kept  in  jail  indefinitely,  awaiting  trial ;  but, 
having  due  regard  fo.  the  claims  of  public  justice,  as  well  as  the  rights 
of  the  individual,  I  am  of  the  opinion  that  such  a  one  ought  not  to 
be  summarily  discharged,  unless  it  appears  that  his  detention  is  due 
to  want  of  preparation  on  the  part  of  the  people  to  go  on  with  the  trial, 
coupled  with  resistance  to  postponement  on  his  part  and  a  demand 
for  a  speedy  trial.  Relator  acquiesced  in  the  various  postponements, 
and  made  no  demand  for  an  immediate  trial,  and  it  does  not  appear 
that  the  prosecution  was  unprepared  to  go  to4rial  on  June  6th,  or  that 
it  had  any  control  over  the  adjournment  of  the  term  before  the  day 
finally  set  for  trial. 

Relator  is  therefore  remanded  to  custody. 


TIMMANN  V.  TIMMANN. 
(Supreme  Court,  Special  Term,  Queens  County.    April  2,  1913.) 

1.  DrvoBCK  (I  129*) — Evidence — Adtotebt. 

A  wife's  adultery  Is  proved  by  proof  of  her  pregnancy,  or  the  btrtti  of 
a  child  under  circumstances  negativing  the  possibility  of  her  husband 
being  the  child's  father. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  f|  411-441,  454: 
Dec.  Dig.  i  129.*] 

2.  Bastabds  (8  3*) — Evidence — Pbksumptiow  of  LEorriMACT. 

A  husband  is  presumed  to  be  the  father  of  his  wife's  child,  if  he  had 
access  to  his  wife  within  the  required  period,  and  nonlntercourse  must 
be  established  beyond  reasonable  doubt,  or  the  presumption  applies. 

[Ed.  Note.— For  other  cases,  see  Bastards,  Cent  Dig.  fi  4,  6;  Dea  Dig. 
i  8.*] 

3.  WiTNKSSES  (I  67*) — Competency — Husband  and  Wife. 

In  a  husband's  action  for  divorce,  he  was  not  competent  to  testify  to 
nonaccess  by  reason  of  his  wife's  absence  from  his  home  for  more  than 
the  ordinary  period  of  gestation  immediately  prior  to  the  birth  of  a 
cfaUd. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  fi  157-159;  Dea 
Dig.  ^  57.*] 
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4.   DiVOBCE   (J  129*) — EVIDBNCK — ^ADtJLTBBT. 

On  a  trial  for  divorce  on  the  ground  of  adultery,  defendant's  admis- 
sions or  contessions  of  goilt  should  be  received  vrlth  Jealousy  and  weighed 
with  caution,  and  are  insuflScient  to  establish  the  adultery  unless  sup- 
ported by  facts  and  'circumstances  tending  to  demonstrate  the  charge  to 
the  satisfaction  of  the  court 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  §§  411-441,  454; 
Dec.  Dig.  f  129.*] 

Action  by  John  Timmann  against  Gertrude  Timmann  for  divorce. 
On  application  by  plaintiff  for  interlocutory  judgment.  Denied. 

BENEDICT,  J.  This  is  an  application  for  an  interlocutory  judg- 
ment in  an  undefended  action  for  divorce,  brought  on  the  ground  of 
the  alleged  adultery  of  the  defendant  with  one  Joseph  Zabarinsky, 
<X)mmitted  at  various  times  between  the  2d  day  of  September,  1911, 
and  the  6th  day  of  February,  1913,  the  date  when  this  action  was  be- 
gun. The  parties  were  married  on  April  3,  1893,  and  the  plaintiff  tes- 
tifies that  the  issue  of  the  marriage  comprise  eight  children,  whom  he 
names,  and  he  swears  that  a  ninth  child,  born  on  November  20,  1912, 
is  not  his  offspring.  He  swears  that  his  wife  left  him  on  September 
2,  1911,  and  that  since  that  date  he  has  not  seen  her,  nor  lived  or  co- 
habited with  her. 

[1]  There  is  no  evidence  of  the  fact  of  adultery  in  this  case,  other 
than  the  mference  of  gtiilt  on  the  part  of  the  defendant  which  arises 
from  the  circumstance  of  separation  of  the  parties  for  the  period 
mentioned,  assuming  that  that  fact  was  proved  by  competent  evidence, 
and  the  birth  of  the  child  on  November  20,  1912.  When  a  married 
woman  is  pregnant  with  or  gives  birth  to  a  child  under  circumstances 
n^^ativrng  the  possibility  of  her  husband's  being  the  father  of  it,  her 
adultery  is  proved.  Richardson  v.  Richardson,  1  Hagg.  Eccl.  6 ;  Caton 
V.  Caton,  13  Jur.  431. 

[2]  The  husband  is  presumed  to  be  the  father  of  the  child,  if  he 
had  access  tb  his  wife  within  the  required  period.  Cross  v.  Cross,  3 
Paige,  139,  23  Am.  Dec.  778.    The  Chancellor  in  that  case  says: 

"The  statute  has  very  properly  declared  that  the  legitimacy  of  all  children 
begotten  before  the  commencement  of  the  suit  for  a  divorce  shall  be  pre- 
sumed until  the  contrary  Is  shown.  And  such  presumption  can  only  be  re- 
butted by  the  most  satisfactory  and  convincing  proof  that  the  husband  was 
not  the  father  of  the  child.  The  ancient  rule,  that  the  husband  must  be 
presumed  to  be  the  father,  if  he  was  within  the  four  seas  during  any  part 
«f  the  usual  period  of  gestation,  has  been  long  since  exploded ;  and,  as  Jus- 
tice Gross  says,  'on  account  of  its  absolute  nonsense.'  But  the  modern  rule, 
wliich  is  marked  out  by  its  good  sense,  is  that  to  bastardize  the  issue  of  a 
married  woman,  it  must  be  shown  beyond  all  reasonable  doubt  that  there 
-was  no  such  access  as  could  have  enabled  the  husband  to  be  the  father  of 
the  child." 

See,  also.  Van  Aemam  v.  Van  Aernam,  1  Barb.  Ch.  375. 

As  Surrogate  Fowler  remarks  in  Matter  of  Klinzner,  71  Misc.  Rep. 
«20,  622,  130  N.  Y.  Supp.  1059,  1061 : 

"  'Semper  pnesomitur  pro  legitimatione  puerorum.'  Co.  Litt  126 ;  6  Rep. 
flSb;  Vowles  v.  Young,  13  Ves.  146,  cited  Caujolle  v.  FerrI6,  23  N.  T.  90, 
107;   Chamberlayne'B  Best,  Ev.  805.    Nonintercourse  between  the  mother  and 
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her  lavvfnl  husband  must  be  established  In  every  such  case  beyond  reasona- 
ble doubt  (Cross  v.  Cross,  3  Paige,  139  [23  Am.  Dec.  778]),  or  else  the  other 
maxim,  'Pater  est  quem  nuptlse  demonstrant,'  prevails  (Van  Aemam  v.  Van 
Aernam,  1  Barb.  Oh.  375),  even  though  the  spouses  live  apart  (Best,  Kv.  ^ 
340)." 

See,  also,  Judge  Gaynor's  opinion  in  Mayer  v.  Davis,  119  App.  Div. 
96,  99,  103  N.  Y.  Supp.  943. 

[3]  The  difficulty  which  the  plaintiff  has  to  meet  and  overcome  in 
the  present  case  is  that  the  court  cannot  accept  evidence  from  him 
going  to  show  nonaccess  by  reason  of  the  absence  of  his  wife  from  his 
home  for  the  period  of  more  than  the  ordinary  period  of  gestation 
immediately  prior  to  November  20,  1912.  His  own  testimony  is  in- 
competent. Taylor  v.  Taylor,  123  App.  Div.  220,  108  N.  Y.  Supp. 
428;  Fanning  v.  Fanning,  2  Misc.  Rep.  90,  20  N.  Y.  Supp.  849. 

[4]  Without  his  testimony  there  is  nothing  left  in  the  evidence  upon 
which  a  judgment  can  be  supported.  The  testimony  of  the  defendant's 
mother  as  to  the  date  when  the  plaintiff  left  his  wife  is  altogether  too 
vague  and  unsatisfactory,  and  so  was  her  testimony  as  to  what  the 
defendant  had  said  to  her  about  the  case  on  the  day  before  the  sum- 
mons was  served.  Assuming  that  they  rise  to  the  dignity  of  a  con- 
fession of  guilt  on  the  defendant's  part,  the  rule  is  well  settled  that 
such  admissions  or  confessions  are  not  ordinarily  sufficient  to  establish 
marital  misconduct  as  a  ground  of  divorce,  unless  they  are  corrobo- 
rated by  independent  evidence  of  guilt.  Such  confessions  are  to  be 
received  with  jealousy  and  to  be  weighed  with  caution,  and  they  should 
be  supported  by  facts  and  circumstances  tending  to  demonstrate  the 
charge  to  the  satisfaction  of  the  court.  Madge  v.  Madge,  42  Hun, 
524;  Lyon  v.  Lyon,  62  Barb.  138;  Fowler  v.  Fowler,  29  Misc.  Rep. 
670,  61  N.  Y.  Supp.  109. 

It  is  doubtless  true  that  confessions  or  admissions  of  guilt  on  the 
part  of  the  defendant  in  a  divorce  action  may  be  proven  against  him 
or  her,  and  under  proper  conditions  are  entitled  to  great  weight;  but 
when,  as  in  this  case,  they  are  wholly  unsupported  by  other  proof, 
they  ought  not,  as  it  seems  to  me,  to  be  controlling  on  the  court.  It 
would  furnish  a  very  simple,  expeditious,  and  safe  method  of  obtain- 
ing a  judicial  severance  of  the  marriage  relation  if  a  decree  could  be 
had  merely  upon  the  testimony  of  a  witness  to  the  effect  that  the  de- 
fendant had  said  to  her,  as  in  this  case,  that  her  husband  was  not  the 
father  of  the  child.  Neither  such  a  witness  nor  the  defendant  could 
be  reached  in  a  prosecution  for  perjury  upon  such  evidence,  and  it  is 
altogether  too  loose  and  dangerous  a  method  to  receive  judicial  favor. 

Application  for  interlocutory  judgment  denied. 


PEOPLE  v.  MECHLOWITZ. 

(Supreme  Court,  Appellate  Term,  First  Department    June  17,  1913.) 

JuDoiisNT  (t  138*) — Default — Vacation — Grounds. 

A  default  judgment  for  plaintiff,  In  an  action  for  a  penalty  with  the 
right  to  a  body  execution,  should  be  set  aside,  where  defendant  had  in- 
terijosed  an  answer,  and  where  on  the  day  set  for  trial  his  attorney  was 
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actually  engaged  In  the  trial  of  another  case  In  the  same  coart,  and 
where  defendant  filed  an  affidavit  of  merits. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  g|  249-251,  254; 
Dec.  Dig.  I  138.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  for  a  penalty  by  the  People  of  the  State  of  New  York 
against  William  Mechlowitz.  From  an  order  denying  a  motion  to 
open  defendant's  default  and  vacate  the  judgment,  defendant  appeals. 
Reversed,  judgment  vacated,  and  new  trial  ordered  on  condition. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Joseph  Gans,  of  New  York  City,  for  appellant. 
Thomas  Carmody,  Atty.  Gen.  (Robert  P.  Beyer,  of  New  York 
City,  of  counsel),  for  the  People. 

PER  CURIAM.  Defendant  appeals  from  an  order  denying  a  mo- 
tion to  open  his  default.  No  affidavits  opposing  the  motion  appear 
in  the  record,  and  the  testimony  given  on  the  part  of  the  plaintiff  at 
the  inquest  is  not  returned.  The  defendant  had  interposed  an  answer, 
and  the  case  had  been  set  down  for  trial  upon  January  13,  1913.  It 
appears  that  on  that  day  the  defendant's  attorney  was  actually  en- 
gaged in  the  trial  of  a  case  in  the  Municipal  Court,  which  trial  began 
at  11  a.  m.  on  January  13th,  and  was  not  concluded  till  January  14th 
at  1  p.  m.  The  defendant  has  filed  an  affidavit  of  merits,  and  the 
action  is  for  a  penalty,  which  carries  with  the  judgment  a  right  to 
a  body  execution^  We  think  the  default  should  be  opened,  and  the 
judgment  vacateci,  and  a  new  trial  ordered,  upon  payment  of  $10 
costs. 

Order  reversed,  and  judgment  vacated,  and  new  trial  ordered,  up- 
on condition  that  defendant  pays  $10  costs  within  five  days  after 
service  of  a  copy  of  the  order  entered  herewith,  with  notice  of  entry. 


McGBOBT  V.  LANGB. 

(Supreme  Court,  Appellate  Term,  First  Department    June  17,  1913.) 

l&ndlobd  and  tenant  (§  198*) — subtenancy — rioht  to  rent — ^eviction  op 
Pbincipal  Tenant, 

Under  Code  Civ.  Proc.  §  2253,  providing  that  the  Issuance  of  a  war- 
rant for  the  removal  of  a  tenant  in  summary  proceeding  cancels  the 
lease,  but  does  not  prevent  recovery  of  any  accrued  rent  such  right  to 
rent  is  not  abridged  by  the  Issuance  of  precepts  which  are  dismissed, 
but  continues  to  the  time  of  the  precept  upon  which  the  final  order  Is 
based,  so  that  where  the  subtenant  was  dispossessed  on  September  13, 
1912,  on  final  precept  Issued  August  2,  1912,  the  tenant  could  not  recover 
the  September  rent 

(Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  g 
763;    Dec.  Dig.  i  198.*] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

'  Action  by  William  H.  McGrory  against  Ludwig  W.  Lange.    From 
a  judgment  for  plaintiff,  defendant  appeals.     Modified  and  affirmed. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Baker  &  Hyman,  of  New  York  City  (Sol.  A.  Hyman,  of  New  York 
City,  of  counsel),  for  appellant. 

Bernard  J.  Tinney,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  plaintiff  sues  his  subtenant  to  recover  for 
the  rent  of  premises  for  the  months  of  May,  June,  July,  August,  and 
September,  1912.  It  appears  that  plaintiff  was  a  tenant  of  premises 
owned  by  the  Pennsylvania  Railroad  Company,  the  lease  containing 
a  clause  providing  for  its  termination  upon  30  days'  notice.  This 
notice  was  given  to  plaintiff  and  his  subtenant  on  April  26,  1912,  ex- 
piring May  26,  1912.  In  May  and  subsequent  thereto  several  pre- 
cepts were  issued  in  dispossess  proceedings  taken  by  the  railroad  com- 
pany against  the  plaintiff  herein  and  his  subtenant,  which  were  with- 
drawn or  dismissed,  until  August  2,  1912,  when  a  precept  was  issued 
which  finally  terminated  in  the  issuance  of  a  warrant  under  which 
the  tenants  were  dispossessed  upon  September  13,  1912.  The  de- 
fendant makes  no  claim  that  he  paid  the  plaintiff  any  rent  for  the 
months  above  mentioned,  except  as  to  the  month  of  May,  which,  up- 
on a  conflict  of  evidence  as  to  the  payment  of  that  month's  rent,  the 
court  below  found  in  favor  of  the  plaintiff. 

The  law  is  perfectly  clear.  Section  2253  of  the  Code  of  Civil  Pro- 
cedure provides  that  the  issuance  of  a  warrant  cancels  the  lease,  but 
that  it  does  not  preclude  a  landlord  from  recovering  by  action  any 
sum  of  money  "which  was,  at  the  time  the  precept  was  issued,  payable 
by  the  terms  of  the  agreement  as  rent."  See  Rainier  Co.  v.  Smith, 
65  Misc.  Rep.  560,  120  N.  Y.  Supp.  993.  The  claim  of  the  defend- 
ant that  the  service  of  the  notice  by  the  Pennsylvania  Railroad  de- 
prived the  plaintiff  of  any  right  to  recover  rent  is  imtenable.  The 
right  to  recover  rent  accruing  prior  to  the  issuance  of  the  precept 
under  which  the  warranj  of  dispossess  was  granted  is  given  by 
statute,  and  this  right  is  not  abridged  by  the  issuance  of  precepts 
which  are  dismissed,  but  continues  to  the  time  of  the  issuance  of  the 
precept  upon  which  the  final  order  is  based.  The  plaintiff  was,  how- 
ever, not  entitled  to  the  September  rent ;  the  final  precept  having  been 
issued  upon  August  2d. 

The  judgment  must  therefore  be  modified,  by  reducing  the  same  to 
the  sum  of  $240,  and  appropriate  costs  in  the  court  below,  and,  as 
modified,  affirmed,  with  costs  to  the  respondent.    All  concur. 
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niSSBN  T.  APPLBBAUIL 

(Supreme  Court,  Appellate  Term,  First  Department    Jane  17,  1918.) 

Balmb  (g  281*) — Business — ^Wabbantt. 

A  representation  by  plaintiff,  In  negotiating  for  the  sale  of  a  business 
to  defendant,  tbat  it  would  do  about  $1,000  worth  of  business  per  month, 
was  not  a  warranty. 

[Ed.  Mote. — For  other  cases,  see  Sales,  Cent  Dig.  U  72T-735;  Dec.  Dig. 
1261.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  William  Nissen  against  Bernard  Applebaum.  Judgment 
for  defendant  on  a  counterclaim,  and  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

M.  Spencer  Bevins,  of  New  York  City,  for  appellant 
Paul  Englander,  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff  sued  for  a  balance  due  on  the  sale  by  him 
to  defendant  of  a  business  which  he  had  previously  conducted. 
There  are  some  indications  in  the  record  that  defendant  claimed 
that  this  balance,  or  the  bulk  thereof,  had  been  paid  by  some  col- 
lections made  by  the  plaintiff;  but  that  point  need  not  now  be  con- 
sidered. 

Defendant's  counterclaim  is  based  on  the  allegation  that  plaintiff 
"warranted  and  represented  said  route  to  do  a  business  of  $1,000  a 
month."    Defendant  testified : 

"He  [plaintilt]  gave  me  a  receipt  that  the  business  would  bring  about  |1,000 
a  month — would  do  business  about  |1,000  a  month." 

He  also  testified,  in  answer  to  plaintiff's  attorney's  question : 

"Q.  Yon  say,  at  the  time  you  gave  the  $25,  be  gave  you  a  rec^pt  stating 
that  the  business  does  about  $1,0007    A.  About  $1,000." 

There  is  no  proof  that  the  business  was  not  then  amounting  to  about 
$1,000  a  month,  and  therefore  no  proof  of  a  misrepresentation.  As 
proof  of  a  warranty,  the  evidence  is  totally  insufficient ;  nor  is  it  con- 
ceivable that  plaintiff  would  or  could  warrant  that  a  business  to  be 
conducted  by  another  person  should  yield  any  particular  sum  a  month. 

Finally,  the  proof  of  damage  is  insufficient  to  sustain  the  amount 
($270)  awarded. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 
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AM>ESSON  et  aL  ▼.  LAZABOWITZ. 
(Supreme  Court,  Appellate  Term,  First  Department    June  17,  1913.) 

JuDGMKNT  a  159*) — Setting  Aside  Default — Absence  of  CouNSEt. 

Where  the  only  reason  glren  for  opening  a  default  entered  for  failure 
of  the  defendant  to  appear  at  the  trial  was  that  his  attorney,  who  waa 
engaged  in  another  court,  sent  his  clerk  to  ask  the  justice  to  hold  the 
case  until  his  arrival,  and  there  was  no  affidavit  of  the  clerk,  and  no 
explanation  for  its  absence,  the  motion  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  JJ  810,  312,  313; 
Dec.  Dig.  §  169.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Clifford  L.  Anderson  and  others  against  Alfred  M.  Laz- 
arowitz.  From  an  order  denying  the  motion  to  set  aside  a  default, 
defendant  appeals.    Affirmed,  with  leave  to  renew. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Abraham  Vogel,  of  New  York  City,  for  appellant. 

Charles  M.  MacLaren,  of  New  York  City,  for  respondents. 

BIJUR,  J.  The  only  reason  given  for  opening  the  default  of  the 
defendant,  taken  upon  his  failure  to  appear  at  the  time  the  case  was 
set  down  for  trial,  is  that  the  defendant's  attorney,  who  was  engaged 
in  a  Brooklyn  court,  sent  his  clerk  to  the  courtroom  to  inform  the 
justice  that  his  employer  was  on  his  way  there,  and  to  ask  that  the 
case  be  held  to  await  his  arrival.  It  is  significant  that  no  affidavit  of 
the  clerk  was  submitted,  nor  its  absence  explained.  The  motion  to 
open  the  default  was  properly  denied. 

Order  affirmed,  with  costs,  with  leave  to  defendant  to  renew  the 
motion,  upon  payment  of  the  costs  of  this  appeal  within  five  days 
after  service  of  a  copy  of  the  order  entered  herewith  and  notice  of 
entry  thereof.    All  concur. 


COLLINS  V.  ^TNA  ACCIDENT  &  LIABILITY  CO/ 

(Supreme  Coxut,  Appellate  Term,  First  Department    June  17,  1913.) 

Costs  ($  42*) — Ineffectuai-  Tendeb — Effect. 

Defendant's  iUsufflqient  tender  will  not  entitle  Iiim,  on  prevailing,  to 
costs,  and  an  order  of  judgment  for  plaintiff  for  the  amount  of  the  ten- 
der should  carry  appropriate  costs. 

[Ed.  Note. — For  other  cases,  see  CoBta,  Cent  Dig,  ||  137-164 ;  Dec.  Dig. 
i  42.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth 
District. 

Action  by  William  R.  Collins  against  the  ^Etna  Accident  &  Liabili- 
ty Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Modified  and  affirmed. 
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Argued  May  term,  1913,  before  LEHMAN,  BITUR,  and  WHIT- 
AKER,  JJ. 

James  F.  McNaboe,  of  New  York  City  (Charles  J.  Holland,  of 
New  York  City,  of  counsel),  for  appellant. 

James  ,B.  Henney,  of  New  York  City  (Floyd  K.  Diefendorf,  of 
New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  defendant  at  the  trial  attempted  to  tender 
the  sum  of  $38  to  the  plaintiff,  representing  $36  for  damages  and  $2 
for  costs.  The  tender  was  concededly  not  made  in  accordance  with 
the  provisions  of  the  Municipal  Court  Act  and  was  therefore  inef- 
fective. 

The  judgment  in  favor  of  the  defendant  for  $20  costs  should 
therefore  be  modified,  to  the  extent  that  judgment  is  ordered  for  the 
plaintiff  for  the  sum  of  $36,  with  appropriate  costs,  and  the  judg- 
ment, as  modified,  affirmed,  without  costs  to  either  party  upon  this 
appeal.    All  concur. 


COHEN  V.  HUBWITZ  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    June  17,  1913.) 

1.  Evidence  (i  250*) — Remedy  or  Ouasantobs — ^Evidence — Admissions  or 

Pbincipai,  Debtor. 

In  an  action  upon  a  written  guaranty  of  bills  for  merchandise,  written 
admissions  by  the  principal  debtor  of  the  sale  of  the  goods  are  not  bind- 
ing upon  the  guarantors. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  |§  976-882 ;  Dec. 
Dig.   I  250.*] 

2.  GuABANTT  (8  49*) — Release  by  StrBSEQUENT  Agbeement — Evidence. 

Evidence  held  not  sufficient  to  show  that  a  guaranty,  revocable  only 
in  writing,  had  been  released  by  a  subsequent  agreement 

[Ed.  Note. — ^For  other  cases,  see  Guaranty,  Cent  Dig.  (  60;  Dec.  Dig. 
i  49.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Abraham  Cohen  against  Nathan  Hurwitz  and  another. 
Judgment  for  the  defendants,  and  plaintiflf  appeals.  Reversed,  and 
new  trial  ordered. 

See,  also,  127  N.  Y.  Supp.  341. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Morris  &  Samuel  Meyers,  of  New  York  City  (Morris  Meyers  and 
Herman  Druck,  both  of  New  York  City,  of  counsel),  for  appellant. 

Louis  B.  Brodsky,  of  New  York  City,  for  respondents. 

LEHMAN,  J.  [1]  The  plaintiff  sues  upon  a  written  guaranty, 
whereby  the  defendants  guaranteed  the  bills  for  merchandise  of  their 
brother-in-law,  Meyer  Goldstein.  The  guaranty  was  a  continuing  guar- 
anty, limited  to  $600,  and  contained  a  clause  that  it  was  "revocable 

•For  oUier  caaea  see  same  topic  ft  i  kumbsb  In  Dec.  tt  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexes 
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only  in  writing."  The  plaintiff  showed  the  sale  and  delivery  of  the 
goods  by  written  admissions  on  the  part  of  the  principal  debtor.  This 
evidence  was  not  binding  on  the  defendants ;  but,  since  the  trial  justice 
has  given  judgment  for  the  defendants  on  the  merits,  the  error  is  not 
of  importance. 

[2]  The  defendants  claim  that  in  November,  1909,  they  had  a  tel- 
ephone conversation  with  the  plaintiff,  in  which  they  agreed  to  indorse 
the  principal  debtor's  notes  for  the  sum  of  $672  in  payment  of  the 
account  between  the  plaintiff  and  the  principal  debtor,  and  that  there- 
upon the  plaintiff  agreed  to  return  the  guaranty.  The  defendants  did 
indorse  the  notes,  but  they  never  received  the  guaranty  from  the  plain- 
tiff. They  claim  that  they  paid  all  the  notes,  except  the  last  note  for 
$100,  and  they  offered  to  pay  that  note,  tendering  a  certified  check, 
provided  the  guaranty  was  returned.  The  plaintiff  absolutely  denies 
that  he  ever  agreed  to  return  the  guaranty.  He  claims  that  the  notes 
for  $672  were  given  in  the  ordinary  course  of  business,  and  that  noth- 
ing was  ever  said  about  a  revocation  of  the  guaranty,  and  that,  when 
he  demanded  payment  of  the  balance  of  the  account  by  letter  dated 
March  8th,  the  defendants  did  not  deny  liability,  but  merely  refused 
to  pay  more  than  50  per  cent,  of  the  account,  because  they  had  derived 
no  profit  from  it. 

While  this  court  should  not  lightly  disturb  a  finding  of  fact  by  the 
court  below,  there  are  some  circtunstances  connected  with  the  defend- 
ants' story  that  seem  to  me  so  improbable  that  I  believe,  in  the  inter- 
ests of  justice,  there  should  be  a  new  trial,  where,  perhaps,  the  true 
facts  can  be  more  satisfactorily  elicited.  It  seems  most  improbable 
that  the  defendants  should  not  only  give  their  notes  upon  a  promise 
by  the  plaintiff  to  return  the  guaranty,  but  should  pay  all  but  one  with- 
out receiving  back  the  guaranty,  especially  when  that  guaranty  pro- 
vided that  it  was  revocable  only  in  writing.  In  this  connection,  also, 
it  is  fair  to  point  out  that  the  plaintiff  claims  that  the  notes  were  paid 
by  the  principal  debtor,  and  not  by  the  defendants,  and  the  defendants 
fail  to  produce  the  checks  by  which  they  claim  they  paid  the  notes. 
The  defendants  also  claim  that  they  do  not  remember  that  they  re- 
ceived the  letter,  dated  March  8th,  demanding  the  payment  of  the 
principal  debtor's  account  before  they  demanded  return  of  the  guar- 
anty as  a  condition  for  the  payment  of  the  last  note;  yet  they  admit 
that  they  made  this  demand  after  consulting  with  counsel.  Moreover, 
they  fail  to  produce  as  a  witness  the  principal  debtor,  their  brother- 
in-law,  claiming  that  they  do  not  know  his  address ;  but  they  are  very 
vague  as  to  when  and  how  an  estrangement  between  them  arose.  It 
may  be  that  upon  a  new  trial  the  defendants  would  be  able  to  explain 
these  matters  more  satisfactorily,  and  corroborate  their  story,  either 
by  the  production  of  the  checks,  or  by  the  testimony  of  the  principal 
debtor;  but  I  cannot  feel  that  upon  this  record  they  have  established 
their  defense. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event    All  concur. 
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(81  Mlac.  Bep.  148.) 

SULLIVAN  V.  KNAUTH  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  17,  1913.) 

Banks  and  Banking  ({  189*) — Tbatelebs'  Chxcks — ^Liabiutt  of  Bankki^— 
Lost  Checks. 

Where  travelers'  checks  Issued  by  a  banker  provided  that  the  banker 
would  refund  the  amount  of  lost  checks  against  a  suitable  bond  of  in- 
demnity, but  tUht  particulars  of  such  checks  should  be  promptly  re- 
ported, the  purchaser  could  not  recover  for  lost  checks;  he  not  having 
reported  the  loss  until  after  the  banker  had  paid  them. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  H  729- 
732,  736;    Dea  Dig.  §  188.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  James  Sullivan  against  Wilhelm  Knauth  and  others. 
Judgment  for  plaintiff,  and  defendants  appeal.  Reversed  and  dis- 
missed. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Briesen  &  Knauth,  of  New  York  City  (George  T.  Hogg,  of  New 
York  City,  of  counsel),  for  appellants. 

Harold  G.  Aron,  of  New  York  City  (Stephen  ly.  Vandeveer,  of 
counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff,  through  a  bank  at  Yerington,  Nev., 
purchased  certain  travelers'  checks  issued  by  the  defendants.  These 
checks  contain  a  blank  for  the  holder's  signature,  and  in  the  body  con- 
tain the  words : 

"Good  within  one  year  from  date,  when  countersigned  below  with  the  op- 
posite signature. 

"Knauth,  Nachod  &  Euhne,  New  York,  through  their  correspondents,  will 
pay  against  this  check  out  of  their  balance  to  the  order  of fifty  dol- 
lars or  equivalent  as  follows : 

•  •  *  •  •  •  •  •  •.• 

"Countersign  here :     

"This  signature  must  correspond  with  above. 

"[Signed]  Knauth,  Nachod  &  Kuhne." 

Tfie  plaintiff,  immediately  upon  the  receipt  of  these  checks,  signed 
them  in  the  proper  place.  Subsequently,  while  the  plaintiff  was  on  his 
way  to  Panama,  some  of  the  checks  were  stolen  or  lost.  The  thief  or 
finder  apparently  filled  in  the  blanks,  including  the  countersignature, 
and  cashed  the  checks.  The  checks,  when  bought  by  the  plaintiff,  were 
inclosed  .n  a  folder,  and  the  folder  contained  a  statement  that: 

"We  refund  the  amount  of  lost  checks  against  a  suitable  bond  of  indem- 
nity.   Particulars  of  such  checks  should,  however,  be  promptly  reported." 

The  defendants  failed  to  receive  any  notice  that  the  checks  were 
lost  until  a  month  after  they  were  cashed.  The  plaintiff  explains  that 
he  did  not  telegraph  that  the  checks  were  lost,  because  he  lost  the  num- 

•For  other  cues  see  lame  topic  ft  i  hvmbbb  In  Dee.  ft  Am.  Digs.  1907  to  date^  it  Rep'r  Indexes 


Digitized  by  VjOOQIC 


308  142  NEW  YORK  SUPPLBHBNT  (Sup.  Ct. 

bers  of  the  checks  and  the  defendants'  telegraph  address.  He  claims, 
however,  that  he  did  give  notice  of  the  loss  to  each  of  the  banks  at 
Panama,  and  to  a  man  at  Panama  who  claimed  to  be  the  defendants' 
agent,  who  said  he  would  stop  payment.  Upon  these  facts  the  plaintiff 
has  recovered  the  amount  of  the  lost  or  stolen  checks,  on  the  ground 
that  the  bankers  had  no  authority  to  pay  these  checks,  unless  actually 
countersigned  by  the  plaintiff. 

Apparently  the  relation  of  a  bank  issuing  travefers'  checks  to  the 
party  purchasing  these  checks  has  received  little  discussion,  either  in 
the  courts  or  by  text-book  writers.  They  are  a  comparatively  modem 
device,  and  the  obligation  of  the  parties  must  be  measured  by  the  ex- 
press contract  under  which  they  are  issued.  It  seems  to  me  that, 
when  the  bankers  issued  these  checks  to  the  plaintiff,  they  agreed  to 
pay  their  face  value  to  the  plaintiff  or  to  his  order  only  when  counter- 
signed by  him,  just  as  a  bank  ordinarily  agrees  with  a  depositor  to 
pay  out  the  moneys  on  deposit  upon  his  check.  Nevertheless  the  re- 
lations between  the  bankers  and  the  purchaser  of  these  checks  is  not 
exactly  the  same  as  between  banker  and  depositor.  In  the  latter  case 
the  relation  is  simply  that  of  debtor  and  creditor,  with  the  added  ele- 
ment that  the  debtor  agrees  to  accept  a  partial  assignment  of  the  claim 
and  to  honor  the  checks  or  orders  drawn  against  the  amount  of  the 
debt ;  while  in  this  case  the  bankers  obligate  themselves  to  pay  a  cer- 
tain amount  of  money,  not  to  the  purchaser  when  demanded,  but  only 
when  the  demand  is  made  in  a  certain  way,  viz.,  upon  presentation  of 
the  checks  by  any  holder  thereof.  If,  without  presentation  of  the 
checks,  they  refund  to  the  purchaser  the  value  of  the  checks  purchased, 
they  would  be  forced  to  pay  the  amount  a  second  time  to  any  holder 
of  a  properly  countersigned  check. 

In  the  contract  between  themselves  and  the  purchaser  they  have  a 
right  to  include  any  terms  which  they  see  fit,  limiting  any  right  of  the 
purchaser  to  demand  repayment  of  the  amount  of  the  purchase  price 
without  the  presentation  of  the  checks.  In  this  case  they  have  agreed 
to  refund  the  amount  of  lost  checks  only  against  indemnity  and  prompt 
report  of  the  particulars  of  the  lost  checks.  The  provision  for  in- 
demnity might  be  construed  as  an  indemnity  against  the  checks  there- 
after being  presented  by  some  bona  fide  holder,  and,  if  given  such  con- 
struction, would  be  inoperative  in  this  case;  but  the  provision  for 
prompt  notice  is,  in  my  opinion,  evidently  inserted  for  the  protection 
of  the  bankers  against  wrongful  claims,  and,  if  not  complied  with,  to 
the  injury  of  the  bankers,  bars  any  right  to  recover  the  value  of  the 
lost  checks. 

In  this  case,  the  notice  to  the  banks  in  Panama  was  certainly  no 
notic*  to  the  defendants,  and  the  notice  to  the  man  claiming  to  be  the 
defendants'  agent  cannot  be  construed  as  notice,  unless  actual  proof 
of  agency  is  given,  aside  from  the  admission  of  the  alleged  agent. 
The  fact  that  the  plaintiff  lost  the  defendants'  address  cannot  relieve 
him  from  a  necessity  of  giving  notice,  if  the  defendants'  liability  was 
founded  upon  the  plaintiff's  compliance  with  the  terms  of  the  contract. 
Moreover,  it  would  appear  that  notice  telegraphed  to  the  bank  at  Yer- 


Digjtized  by 


Google 


Sup.  Ct.)  8CHOBN  V.  SBCUBITT  BANK  309 

ington  could  have  been  forwarded  to  the  defendants  before  the  checks 
were  presented  to  them. 

Judgment  should  therefore  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs. 

BIJUR  and  WHITAKER,  JJ.,  concur  in  result 


(81  Misc.  Bep.  173.) 

SCHOEN  T.  SECUKITT  BANK  OF  NEW  TOBK. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  18,  1913.) 

1.  Appeal  and  Ebbob  ({  173*) — Bbview — Qukstions  Not  Baised  Below. 

The  point  that  a  bolder  of  a  postdated  check,  which  shows  on  Its  face 
that  It  has  been  certified  before  Its  date.  Is  put  on  Inquiry  as  to  power 
of  the  cashier  to  make  such  certification,  and  that,  as  matter  of  law, 
ordinarily  a  cashier  Is  without  such  authority,  not  being  raised  below, 
cannot  be  considered  on  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §S  1079- 
1089,  1091-1093,  1095-1098,  1101-1120;    Dec  Dig.  i  173.*] 

2.  Banks  and  Banking  (§  145*) — Patment  of  Checks — Stop  Obdeb — Ceb- 

TiFiSD  Checks. 

If  the  question  whether  the  drawer  of  a  check  notified  the  bank  not 
to  pay  It  is  material  on  the  question  of  its  liability  for  haying  paid  it, 
where  the  check  had  been  certified,  It  Is  enough  that  it  Is  admitted  that 
notification  was  before  the  payment  without  any  showing  as  to  the  par- 
ticular hour. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  H  419- 
433;    Dea  Dig.  i  145.*] 

8.  Banks  and  Bankino  (|  138*) — Unauthobized  Patxent  or  Chsoecs — Dam- 
ages. 

That  a  bank  paid  out  a  depositor's  money  on  his  check  without  au- 
thority Is  a  sufilcient  showing  of  damages,  without  any  showing  that  he 
was  not  Indebted  to  the  payee. 

[Ed.  Note. — For  other  cases,  see  Bants  and  Banking,  Cent  Dig.  II 
398^05;  Dec.  Dig.  §  138.*] 

4.  Account  Stated  (i  6*) — Sionino  Account — Beceipt  op  Vouchebs. 

As  against  a  depositor,  claiming  that  a  bank  Improperly  paid  a  check 
given  by  him,  and  paid,  in  November,  It  cannot  base  a  claim  of  account 
stated  on  bis  signature  to  an  account  of  the  bank,  by  which  he  merely 
certified  that  a  certain  number  of  October  and  November  vouchers  had 
been  received  by  him. 

[Ed.  Note. — For  other  cases,  see  Account  Stated,  Cent  Dig.  St  30-39; 
Dec.  Dig.  f  6.*] 

5  Banks  and  Banking  (S  154*)— CxBTiFYiNa  Postdated  Checks  —  NEOLir 
oencb. 

Where  the  card  signed  by  a  depositor  In  opening  an  account  with  a 
bank  provided  that,  while  It  will  exercise  ordinary  care  in  relation  to 
p-istdated  checks  or  stop  orders.  It  shall  not  be  held  responsible  by  him 
It  such  checks  be  paid.  It  having  certified  his  postdated  check  before  itf 
date,  and  paid  it  after  receipt  of  his  stop  order,  he  is  entitled  to  have 
submitted  the  issue  whether  It  exercised  "ordinary  care"  in  certifying 
It,  Instead  of  one  whether  It  was  guilty  of  "gross  negligence"  in  do- 
ing so. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {{ 
602-512,  615,  516,  51fr-683;   Dec.  Dig.  {  164.*1 

*For  otbar  cases  see  ssme  topio  A  t  MTTiiBBB  In  D«c.  A  Am.  Dies.  UOT  to  data,  ft  Kep'r  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Ferdinand  Schoen  against  the  Security  Bank  of  New 
York.  From  a  judgment  on  a  verdict  for  defendant,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  May  term,  1913,  before  IvEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Julius  J.  Popper,  of  New  York  City,  for  appellant. 
Herman  B.  Goodstein,  of  New  York  City,  for  respondent. 

BIJUR,  J.  The  plaintiff  drew  a  check  upon  his  account  with  de- 
fendant to  the  order  of  one  Moe  Kraus  for  the  sum  of  $250,  dated 
November  26,  1912.  Defendant  certified  the  check  on  November  25th. 
On  the  morning  of  the  26th — at  10  o'clock,  according  to  plaintiff;  at 
11 :15,  according  to  defendant;  but  at  all  events,  before  the  check  was 
paid — ^plaintiff  notified  the  defendant  that  he  stopped  payment  of  the 
check.  Subsequently  the  check  was  paid  by  the  bank.  After  having 
demanded  the  amount  from  the  bank,  whici^  refused  to  pay  it,  plain- 
tiff brings  this  action. 

There  is  no  substantial  dispute  as  to  the  tacts,  except  as  to  the  hour 
when  plaintiff  sought  to  stop  the  check,  as  above  indicated.  The  an- 
swer of  the  bank  is,  in  substance,  that  the  payment  of  the  check  was 
properly  made,  and  that,  therefore,  plaintiff  had  no  balance.  The 
learned  trial  court  submitted  to  the  jury  the  question  whether  the 
plaintiff  had  notified  the  bank  at  10  o'clock  or  at  11:15.  He  also 
charged  them  that  there  was  no  evidence  of  damage  to  the  plaintiff, 
whereby,  apparently,  he  referred  to  the  fact  that  it  had  been  shown 
that  plaintiff  gave  this  check  to  Kraus  for  a  consignment  of  turkeys, 
and  postdated  it  so  that  he  might  have  an  opportunity  to  examine 
them.  The  seller  testified  that  they  were  actually  examined  at  the  time 
the  check  was  given,  and  that  plaintiff  had  admitted  that  they  were 
perfect,  and  that  he  accepted  them  as  such.  Finally,  the  learned  judge 
left  to  the  jury  the  question  whether  certifying  the  check  the  day  be- 
fore its  date  was  "gross  negligence"  or  not. 

On  this  appeal,  the  respondent  claims  that  there  was  an  account 
stated ;  but  that  question  was  not  submitted  to  the  jury  at  all.  While 
one  of  plaintiff's  requests  to  charge  was  not  justified,  he  seems  to  have 
noted  sufficient  exceptions  to  the  main  charge. 

[1]  The  briefs  on  both  sides  cite  the  case  of  Clarke  Nat.  Bank  v. 
Bank  of  Albion,  52  Barb.  593,  which  decides  that  a  holder  of  a  post- 
dated check,  which  shows  on  its  face  that  it  has  been  certified  before 
its  date,  is  put  upon  inquiry  as  to  power  of  the  cashier  to  make  such 
certificatron,  and  that,  as  matter  of  law,  ordinarily  a  cashier  is  with- 
out authority  to  make  the  same.  Had  the  plaintiff  moved  for  the 
direction  of  a  verdict  below  on  the  authority  of  this  case,  the  motion 
must  have  been  granted ;  but,  as  the  minutes  show  that  no  such  mo- 
tion was  made,  we  are  compelled  to  determine  this  appeal  upon  the 
record  presented. 

[2]  I  shall  therefore  assume,  for  the  purposes  of  this  appeal,  that 

'^en  the  bank  certified  the  check  a  day  before  it  was  due  it  became 
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a  debtor  thereon  and  was  bound  to  pay  it.  First  Nat.  Bank  v.  Leach, 
52  N.  Y.  350,  11  Am.  Rep.  708.  See,  also,  Crawford  v.  West  City 
Bank,  100  N.  Y.  50,  2  N.  E.  881,  53  Am.  Rep.  152.  Whether,  there- 
fore, the  plaintiff,  as  drawer,  notified  the  bank  to  stop  it,  seems  to  be 
entirely  immaterial ;  but,  if  that  question  were  material,  the  fact  that 
plaintiff  admittedly  notified  the  bank  before  it  actually  paid  the  check 
disposes  of  that  issue  completely. 

[3]  As  to  the  damages  to  the  plaintiff,  it  seems  to  me  that  the  pay- 
ment of  $250  of  his  money  without  authority  to  a  third  person  is  con- 
crete damage  sufficient  to  sustain  a  judgment.  The  testimony  as  to 
the  transaction  in  turkeys  is  totally  irrelevant  to  the  issues  involved  in 
the  case. 

[4]  While,  as  noted  above,  the  question  of  an  account  stated  was 
not  submitted  to  the  jury,  it  should  not  be  overlooked  that  such  a  claim 
cannot  properly  be  based  on  the  signature  of  the  plaintiff  to  an  ac- 
count card  of  the  defendant  (Defendant's  Exhibit  5),  by  which  the 
plaintiff  merely  certifies  that  17  October  and  36  November  vouchers 
have  been  received  by  him.  See  a  somewhat  similar  case  in  Godin  v. 
Bank,  6  Duer,  82. 

[5]  The  only  question  actually  involved  on  the  present  record,  there- 
fore, is  whether  the  bank  exercised  "ordinary  care"  in  certifying  this 
check.  That  question  arises  because  of  Defendant's  Exhibit  4,  a  card, 
reading : 

"Authorized  signature  of  Ferdinand  Schoen  for  Nineteenth  Ward  Bank, 
New  York." 

Then  follow  four  lines  of  small  type  reading  as  follows : 

"The  undersigned  requests  the  Nineteenth  Ward  Bank  to  open  an  account 
with  the  undersigned  In  form  as  here  designated,  and  agrees  that.  In  ease  the 
account  In  any  month  shall  average  below  $100,  the  bank  may  that  month 
charge  undersigned's  account  with  $2,  and  that,  while  the  bank  will  exercise 
ordinary  care  In  relation  to  postdated  checks  or  stop  orders,  It  shall  not  be 
held  responsible  by  the  undersigned  If  such  checks  be  paid." 

Below  that  appear  in  large  type  the  words  "Sign  here,"  succeeded 
by  the  authorized  signature  of  the  depositor  with  his  address,  business, 
and  date.  I  am  inclined  to  believe  that,  prima  facie  at  least,  the  fact 
that  the  depositor  signed  this  card  is  evidence  that  he  read  the  in- 
scription preceding  his  signature.  It  would,  therefore,  on  that  assump- 
tion, have  been  the  right  of  the  defendant  to  have  submitted  to  the 
jury  •the  question  whether  the  certification,  under  the  circumstances, 
on  one  day,  of  a  check  dated  the  following  day,  was  the  exercise  of 
ordinary  care. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 
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(81  Ml8C.  Bep.  16S.) 

LBVT  et  al.  v.  ARONS. 

(Supreme  Court,  Appellate  Term,  First  Department    June  17,  1913.) 

Altebation  of  Instbuments  (8  6*) — ^NoTEB — Pbovibions  fob  Intebxst. 

Addition  of  the  words  "with  interest"  to  a  note  after  execution  is  a 
material  alteration,  which  will  vitiate  the  note  if  made  with  a  fraudu- 
lent Intent,  but  not  so  where  it  is  done  innocently,  or  to  correct  a  mistake 
in  drawing  the  note,  so  as  to  make  It  express  the  real  contract  of  the 
parties. 

[Ed.  Note. — ^For  other  cases,  see  Alteration  of  Instruments,  Cent  Dig. 
{§  1&-29;  Dec.  Dig.  i  5.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Morris  Levy  and  others  against  Isidore  Arons.  From  a 
judgment  for  defendant,  plaintiffs  appeal.  Reversed,  and  new  trial 
ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Alexander  A.  Mayper,  of  New  York  City,  for  appellants. 

Groehl,  Weifes  &  Neuwirth,  of  New  York  City  (John  J.  Weiss  and 
Henry  C.  Neuwirth,  both  of  New  York  City,  of  counsel),  for  respond- 
ent. 

LEHMAN,  J.  The  plaintiffs  sued  upon  a  note  made  by  the  de- 
fendant. The  plaintiffs  claim  that  they  are  holders  for  value  of  the 
note  by  assignment  from  the  original  payee.  The  defendant,  on  the 
other  hand,  denies  that  the  plaintiffs  are  holders  for  value,  and  claims 
that  the  original  payee  fraudulently  altered  the  note  by  inserting  the 
words  "with  interest"  after  execution. 

It  is  not  disputed  that  the  payee  did  insert  these  words  after  execu- 
tion. If  he  inserted  these  words  with  fraudulent  intent,  it  was  a  mate- 
rial alteration,  which  vitiates  the  note  (Columbia  Distilling  Co.  v.  Rech, 
151  App.  Div.  128,  135  N.  Y.  Supp.  206;  McGrath  v.  Clark,  56  N.  Y. 
34,  15  Am.  Rep.  372) ;  but— 

"sometimes  an  alteration  in  a  note  seemingly  material,  and  such  as  may  prima 
facie  render  it  yoid,  Is  innocent  and  does  not  vitiate  the  instrument.  So  it 
Is  when  it  is  done  to  correct  a  mistake  in  penning  the  note,  or  to  make  it  ex- 
press the  real  bargain  of  the  parties,  or  to  give  the  proper  legal  form  to  the 
instrument  In  such  case  the  payee  has  the  right  to  enforce  it"  Booth  t. 
Powers,  56  N.  Y.  22,  at  page  31.  • 

In  this  case  the  payee  testified  that  the  maker  had  authorized  the 
insertion  of  these  words,  and  the  defendant,  though  present  at  the 
trial,  failed  to  make  any  direct  denial  of  this  testimony.  Moreover, 
it  appears  that  the  original  debt  was  immediately  payable,  and  it  is 
fairly  inferable  that  the  note,  which  was  given  for  the  purpose  of  post- 
poning the  payment  of  the  original  debt,  was  intended  to  bear  interest. 
It  would  therefore  seem  that,  though  the  alteration  would  prima  facie 
vitiate  the  note,  it  was  made  with  the  intent  of  expressing  the  real 
bargain  of  the  parties,  and  that  consequently  the  plaintiffs,  even  if  they 
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are  not  purchasers  for  value,  are  entitled  to  enforce  the  note,  at  least 
according  to  its  original  tenor. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellants  to  abide  the  event.    All  concur. 


MITCHEaili  V.  FRANK  et  aL 

(Supreme  Ck>urt,  Appellate  Term,  First  Department    June  17,  1913.) 

COTTSTS  (S  188*) — City  Couxt — Bquitabu:  Jtibisdiction. 

Wbere  there  had  been  a  complete  accounting  and  dissolution  of  a  co- 
partnership, an  agreement  between  partners  that,  If  a  certain  piece  of 
property  was  thereafter  sold  by  any  or  all  of  them,  the  commissions 
earned  would  be  equally  divided,  did  not  create  a  partnership  as  to  such 
sale;  and  hence  an  action  by  one  of  the  former  partners  for  a  share 
of  such  commissions  did  not  involve  a  partnership  transaction,  and  was 
within  the  Jurisdiction  of  the  City  Court  of  the  City  of  New  York. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §{  439,  440,  442, 
447,  448,  461,  452,  454,  458,  464,  465,  467,  468 ;   Dec.  Dig.  {  188.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Samuel  Mitchell  against  Abraham  Frank  and  another. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Robert  L.  Turk,  of  New  York  City,  for  appellant. 
Anton  Gronich,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  Plaintiff  is  the  assignee  of  one  Oppenheimer,  who, 
prior  to  the  1st  day  of  May,  1911,  was  a  copartner  of  the  defendants. 
He  claims  that  this  copartnership  was  dissolved,  and  that  upon  the 
dissolution  it  was  agreed  that,  if  a  certain  piece  of  property  was  there- 
after sold  by  either,  all,  or  any  of  the  partners,  the  commissions  earned 
were  to  be  divided  equally  among  the  said  partners.  The  defendants 
have  sold  this  property,  and  earned  and  received  a  commission,  of 
which  the  plaintiff  claims  a  share.  At  the  close  of  the  plaintiff's  case 
the  trial  justice  dismissed  the  complaint,  on  the  ground  that  this  was 
a  partnership  transaction,  over  which  the  court  had  no  jurisdiction. 

In  reaching  this  decision  the  court  was  undoubtedly  principally  in- 
fluenced by  the  fact  that  the  plaintiff's  assignor  on  cross-examination 
testified  that  at  the  dissolution  the  partners  agreed  that  the  partner- 
ship was  to  continue  as  to  this  sale  of  these  particular  premises,  and 
that,  if  there  were  any  expenses  in  connection  with  the  sale,  these  ex- 
penses should  be  deducted.  He  testified,  however,  that  there  could  be 
no  expenses.  In  my  opinion,  if  the  testimony  of  the  plaintiff,  taken  as 
a  whole,  is  given  the  most  favorable  or  in  fact  a  reasonable  inference, 
he  has  established  that  there  was  a  complete  accounting  and  dissolu- 
tion of  the  copartnership,  leaving  only  one  matter  in  which  there  was 
to  be  thereafter  a  division  of  the  net  earnings  obtained  by  any  one  of 

-T  — _~4 
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the  previous  partners.  The  relations  of  the  parties  in  regard  to  the 
sale  of  these  premises  was  not  in  any  strict  sense  a  partnership.  It 
was  merely  an  agreement  with  each  other  that,  whichever  party  earned 
and  received  a  sum  of  money,  he  would  divide  this  sum  with  the  oth- 
ers. There  is  no  partnership  left  which  can  be  dissolved,  and  appar- 
ently no  accounting  is  necessary.  The  defendants  have  agreed  to  pay 
over  a  certain  sum  of  money  on  a  contingency  which  has  arisen,  and 
the  plaintiff  has  a  right  to  bring  this  action  in  assumpsit  on  the  prom- 
ise. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event.    All  concur. 


STRNAO  V.  WILLIAM  MESSER  CO. 
(Supreme  Conrt,  Appellate  Term,  First  Department.    Jnne  17,  1913.) 

WiTNIESSES  (!  243*) EXAMINATIOir  OF  WrTNESSES — ^Leadino  Qukstions. 

It  was  error  to  exclude  questions,  asked  a  witness  who  was  testifying 
through  an  Interpreter,  and  who  was  manifestly  slow-witted,  although  In 
some  aspects  they  might  be  considered  leading,  where  they  were  not  ob- 
noxiously so. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  {{  T95,  847;  Dec. 
Dig.  S  243.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Sophia  Strnad,  by  her  guardian  ad  litem,  Anna  Strnad, 
against  the  William  Messer  Company.  From  a  judgment  dismissing 
the  complaint  in  the  course  of  the  trial  before  a  judge  and  jury,  plain- 
tiff appeals.    Reversed,  and  new  trial  ordered. 

See,  also,  137  N.  Y.  Supp.  914. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Otto  H.  Droege,  of  New  York  City,  for  appellant. 

James  B.  Henney,  of  New  York  City  (Floyd  K.  Diefendorf,  of 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sued  the  defendant  as  the  employer  of  a  man 
who  carelessly  threw  a  piece  of  wood  out  of  a  building  in  course  of 
construction;  plaintiff  having  been  struck  by  the  wood  in  its  descent. 
At  the  time  of  the  accident  the  plaintiff  was  an  infant  about  10  years 
of  age.     She  sues  by  her  guardian  ad  litem. 

There  is  no  doubt  about  the  injury,  and  practically  none  as  to  its 
having  occurred  in  the  manner  indicated.  The  issue  litigated  was 
the  identity  of  the  person  who  threw  or  allowed  the  piece  of  wood 
to  fall,  and  whether  such  person  was  an  employe  of  the  defendant. 
In  order  to  assist  in  the  identification,  plaintiff's  counsel  asked  of  a 
witness,  who  was  testifying  through  an  interpreter,  and  who  was 
manifestly  slow-witted  aJso,  questions  which  might  in  some  aspects 
be  considered  as  leading;  but  they  were  not  obnoxiously  so,  if  they 
were  open  to  that  criticism  at  all. 
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The  learned  trial  judge  excluded  an  entire  series  of  such  questions, 
whereupon  plaintiff's  counsel  asked  to  be  relieved  of  the  trial  of  the 
case,  and  also  asked  to  have  a  juror  withdrawn.  G>unsers  last  re- 
mark was: 

"I  can't  proceed.  I  can't  ask  any  questions.  Every  question  I  ask  Is  ob- 
jected to." 

The  court  thereupon,  addressing  defendant's  counsel,  said: 
"What  Is  your  motion?" 

Defendant's  counsel  replied : 

"If  he  is  unwilling  to  proceed,  I  move  to  dismiss." 

The  motion  was  granted,  and  plaintiff's  counsel  excepted. 

After  a  careful  examination  of  the  evidence,  I  am  of  opinion  that 
the  questions,  or  at  least  most  of  them,  which  plaintiff's  counsel  had 
asked,  were  improperly  excluded,  and  plaintiff's  exceptions  to  the 
rulings  present  reversible  error.  'The  record  is  such  that  manifestly, 
in  the  interest  of  justice,  there  must  be  a  new  trial,  which  is  hereby 
directed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


UNIVERSITY  GARAGE  v.  HEISER. 

(Supreme  Court,  Appellate  Term,  First  Department    June  17,  1913.) 

LivEBT  Stabus  Kkkpebs  (J  7*) — Case  or  AxrroMOBiLES — ^LiABiLrrT  fob  Loss — 
Theft. 

Where  plaintiff,  storing  automobiles  of  defendant  and  furnishing  sup- 
plies during  the  time  the  automobiles  were  stored,  recognized  bis  lia- 
bility to  pay  for  a  gas  tank  stolen  from  a  car  while  in  storage  and 
agreed  to  replace  it  without  charge,  defendant  must  be  allowed  the  value 
of  the  tank  in  the  settlement  of  plaintiffs  claim  for  storage  and  supplies. 

[Ed.  Note. — For  other  cases,  see  Livery  Stable  Keepers,  Cent  Dig.  { 
6;   Dec.  Dig.  {  7.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  University  Garage  against  Henry  A.  Heiser.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Conditionally  reversed, 
and  new  trial  ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

L.  Hamilton  Rainey,  of  New  York  City,  for  appellant 

Sullivan  &  Cromwell,  of  New  York  City,  for  respondent 

PER  CURIAM.  Plaintiff  has  recovered  a  judgment  for  the  sum 
of  $253.64  for  the  storage  of  automobiles  belonging  to  the  defendant 
and  for  supplies  furnished  him  during  the  time  he  stored  his  cars 
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with  the  plaintiff.    The  defendant  disputed  the  amount  claimed  both 
for  storage  and  for  the  services  and  supplies  furnished. 

We  have  carefully  examined  the  record,  and  it  shows  that  the  claim 
of  the  defendant  that  he  should  have  a  credit  for  the  following  items 
is  substantially  uncontradicted,  viz. :  One  tube,  $10.25 ;  excess  stor- 
age cm  one  Belmont  automobile,  $21;  overcharge  for  labor,  $1.12; 
overcharge  for  storage  for  September,  1912,  $1.67;  one  side  curtain, 
$8;  overcharge  on  two  Deitz  burners,  $1,  on  one  tail  lamp,  45  cents, 
and  on  one  Presto  gas  tank,  $1.50;  one  pump  returned  and  sold  for 
defendant  $5 ;  on  old  rubber,  72  cents.  There  was  also  a  claim  made 
by  defendant  for  one  gas  tank,  which  defendant  alleged  was  stolen 
from  his  car  while  in  storage,  and  the  preponderance  of  testimony  is  in 
favor  of  the  defendant's  contention  that  the  plaintiff  recognized  his 
liability  to  pay  for  the  tank  and  agreed  to  replace  it  without  charge. 
This  item  should  also  have  been  allowed  to  the  defendant.  The 
plaintiff  also  should  not  be  allowed  to  recover  the  sum  of  $11.25 
paid  by  it  for  a  fan.  The  total  amount  of  these  items  is  the  sum  of 
$76.96,  and  the  judgment  should  be  reduced  by  that  amount. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event,  unless  the  plaintiff  stipulates  within  five  days  after 
service  of  a  copy  of  the  order  entered  herewith,  with  notice  of  entry 
thereof,  to  reduce  the  judgment  to  the  sum  of  $176.68  and  appropriate" 
costs  in  the  court  below,  in  which  event,  the  judgment  as  thus  reduced 
is  affirmed,  without  costs  to  either  party  on  this  appeal. 


(81  Misc.  Rep.  141.) 

MARTIN  v.  CREST  BRAND  BANDEAU  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  17,  1913.) 

IiANDLOBD  AND  TENANT  (5  223*)— LlABnJTT  FOB  RENT — CoUNTEBCLAUl. 

A  tenant  at  a  monthly  rental,  payable  on  the  1st  day  of  the  month 
In  advance,  who  is  virtually  evicted  by  the  purchaser  at  a  mortgage  fore- 
closure sale  taking  possession  after  the  1st  of  the  month,  may  by  counter- 
claim recover  from  the  landlord  the  value  of  the  balance  of  the  term, 
though  rent  payable  in  advance  is  due  and  payable,  regardless  of  what 
may  transpire  subsequent  to  the  due  date. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  |f 
885-893;    Dec.  Dig.  |  223.»] 

Appeal  fom  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  James  E.  J.  Martin  against  the  Crest  Brand  Bandeau 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  complaint  dismissed. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Theodore  I.  Sturtz,  of  New  York  City  (Samuel  Sturtz,  of  Nevr 
York  City,  of  counsel),  for  appellant. 

Taylor  &  Fatt,  of  New  York  City  (Isidor  H.  Taylor,  of  New  York 
City,  of  counsel),  for  respondent. 
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BIJUR,  J.  From  the  stipulated  facts  it  appears  that  plaintiff  and 
defendant  entered  into  a  lease  of  a  loft  in  certain  premises  for  one 
month,  beginning  February  1,  1913,  at  the  monthly  rental  of  $66.66, 
payable  on  the  1st  day  of  the  month  in  advance,  and  that  under  and 
by  virtue  of  a  referee's  deed  in  an  action  to  foreclose  a  mortgage,  to 
which  action  plaintiff  and  defendant  were  parties,  the  purchaser  took 
possession  of  the  premises  on  the  7th  of  February,  1913.  Thereupon 
defendant  paid  to  the  purchaser  $50  for  rent  of  the  remaining  portion 
of  February,  and,  upon  being  sued  by  the  plaintiff  for  the  full  rent 
of  that  month,  pleaded  eviction  by  paramount  title,  tendered  $16.66 
into  court,  and  counterclaimed  for  $50. 

While  it  is  true  that  rent  payable  in  advance  is  due  and  payable, 
regardless  of  what  transpires  subsequent  to  the  due  date,  and  there- 
fore the  change  of  ownership  in  the  case  at  bar  could  not  constitute 
a  defense,  the  defendant,  having  been  virtually  evicted  by  paramount 
title,  may,  by  way  of  counterclaim,  recover  from  the  original  lessor 
the  value  of  the  balance  t)f  his  term.  See  O'Gorman  v.  Harby,  18 
Misc.  Rep.  228,  230,  41  N.  Y.  Supp.  521;  Zbarazer  Realty  C!o.  v. 
Brandstein,  61  Misc.  Rep.  623,  113  N.  Y.  Supp.  1078. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


DAGGERS  T.  MAYER. 

(Supreme  CJourt,  Appellate  Term,  First  Department    June  17,  1913.) 

Oauaoes  (I  163*) — Bbbaoh  of  Contbact — Eviderck. 

In  an  action  for  breach  of  an  alleged  contract  to  repurchase  stock  sold 
plaintiff  by  defendant,  a  Judgment  for  damages  for  the  breach  could  not 
be  sustained,  where  there  was  no  attempt  to  prore  the  amount  of  the  loss 
by  reason  of  the  breach. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  {J  454-159;  Dec. 
Dig.  {  163.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Alice  L.  Daggers  against  Charles  A.  Mayer.  From  a 
judgment  for  plaintiff,  after  a  trial  by  the  court  without  a  jury,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Louis  Jersawitz,  of  New  York  City,  for  appellant. 
Goldsmith,  Rosenthal,  Mork  &  Baum,  of  New  York  City,  for  re- 
spondent. 

BIJUR,  J.  Plaintiff  originally  sued  defendant  for  breach  of  his 
agreement  to  repurchase  from  the  plaintiff,  at  $20  a  share,  20  shares 
of  the  stock  of  a  certain  corporation,  which  defendant  had  sold  to  the 
plaintiff  at  $10  a  share.  Defendant  pleaded  the  statute  of  frauds, 
and  plaintiff  admitted  the  agreement  was  not  in  writing.     In  the 
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midst  of  the  trial  plaintiff  was  allowed  to  amend  her  complaint  "to 
allege  fraud  against  the  defendant." 

I  am  unable  to  find  from  the  record  what  plaintiff  regards  as  the 
fraud  perpetrated  by  the  defendant.  Apparently  it  is  claimed  that 
defendant  had  told  plaintiff  that  some  of  her  friends  had  also  bought 
stock,  and  there  are  indications  in  the  testimony  that  defendant  claims 
he  had  not  sold  stock  to  these  friends.  If  this  were  a  material  rep- 
resentation, the  proof  of  its  falsity  is  insufficient.  Nor  is  there  any 
evidence  that  plaintiff  relied  thereon.  In  no  event  is  there  any  basis 
for  the  award  of  any  such  amount  of  damages  as  $400.  Indeed,  there 
is  no  proof  of  any  damage,  except  through  failure  of  defendant  to 
perform  his  alleged  contract  to  repurchase  the  stock,  and  there  is  no 
attempt  to  prove  what  may  have  been  plaintiff's  loss  by  reason  of 
such  breach,  so  that  in  no  aspect  can  the  judgment  be  sustained. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(81  IkHsc.  Rep.  171.) 

SIEGEL  V.  WHITE  CO, 

(Supreme  Court,  Appellate  Term,  First  Department.    June  17,  1913.) 

Masteb  and  Servant  (§  302*) — Liabilitt  of  Master — Acts  or  Sebtant. 

An  automobile  company  is  liable  for  an  injury  done  by  one  of  its  cars 
In  charge  of  an  employe  only  when  the  employe  is  using  it  upon  the 
master's  business,  and  so,  where  he  was  using  it  purely  for  his  Individual 
benefit,  Iiaving  procured  a  loan  thereof,  the  master  is  not  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  || 
1217-1221,  1225,  1229;   Dec.  Dig.  §  302.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Joseph  Siegel  against  the  White  Company.  From  a 
judgment  for  plaintiff,  and  an  order  denying  its  motion  for  new  trial, 
defendant  appeals.     Reversed  and  remanded. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

James  B.  Henney,  of  New  York  City  (Floyd  K.  Diefendorf,  of 
New  York  City,  of  counsel),  for  appellant. 

Benjamin  Schaffer,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  was  injured  by  an  automobile  owned 
by  the  defendant  company.  It  appears  that  the  automobile  was  in 
charge  of  a  designer  employed  by  the  company.  The  designer  had 
come  to  New  York  for  the  purpose  of  attending  classes  in  automo- 
bile construction.  He  brought  a  letter  of  introduction  from  an  offi- 
cer of  the  corporation  to  the  New  York  manager.  He  informed  the 
manager  that  he  was  looking  for  a  house,  and  asked  the  manager  to 
loan  him  a  machine  in  order  to  enable  him  to  examine  houses  for 
occupancy  during  his  stay  in  New  York.     At  the  time  of  the  acci- 

*For  otber  cues  see  same  topic  &  {  itdmbbx  in  Dec.  A  Am.  Digs.  1907  to  date,  tc  Kap'r  Indexes 
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dent  he  was  driving  his  wife  in  a  machine  loaned  to  him  in  pursu- 
ance of  this  request.  The  defendant  is  certainly  not  liable,  unless 
the  driver  of  the  machine  at  the  time  of  the  accident  was  acting  as 
its  servant  in  its  business.  I  think  that  the  evidence  clearly  shows 
that  he  was  not  acting  at  the  time  for  the  corporation,  but  was  act- 
ing for  his  own  purposes  only.  At  that  time  he  was,  therefore,  not 
the  defendant's  servant,  and  the  defendant  is  not  responsible  for  any 
negligence  on  his  part. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


(81  Misc.  Rep.  126.) 

FEINGOIiD  V.  I.  WIESENBEROEB  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  17,  1913.) 

Fraud  ({  13*) — False  Bkfs£sbntation8 — Statements  Nbolioentlt  BIadc. 

A  purchaser,  wbo  bought  a  pawn  ticket  calling  for  a  diamond  ring, 
and,  after  redeeming  the  ring,  discovered  that  the  stone  was  not  genuine, 
cannot  maintain  an  action  for  deceit  against  the  pawnbroker,  In  the  ab- 
sence of  evidence  that  the  representation  was  made  with  knowledge  of 
Its  falsity. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  {{  3-6;  Dec.  Dig. 
i  13.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  Herman  Feingold  against  the  I.  Wiesenberger  Com- 
pany. Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Louis  Rosenberg,  of  New  York  City,  for  appellant. 
Abraham  Beck,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  purchased  a  pawn  ticket  issued  by 
the  defendant.  The  pawn  ticket  described  the  pledge  as  one  "D" 
ring;  the  letter  "D"  standing  for  the  word  "diamond."  He  claims 
that  he  took  the  ticket  to  the  defendant's  shop  and  asked  to  see  the 
ring,  but  was  told  by  the  defendant  that  they  "do  not  show."  He 
then  redeemed  the  ring  for  the  sum  of  $61.80.  As  soon  as  he  re- 
ceived the  ring,  he  saw  that  it  was  evidently  not  a  diamond  ring,  and 
demanded  back  the  sum  paid  to  redeem.  His  demand  was  refused, 
and  he  thereupon  brought  this  action  for  fraud  and  deceit,  in  that 
the  defendant  falsely  represented  that  the  ring  was  a  diamond  ring. 

No  principle  is  better  established  in  our  jurisprudence  than  that 
there  can  be  no  recovery  for  fraud  unless  a  false  representation  has 
been  made,  either  with  knowledge  and  intent  to  deceive,  or  has  been 
made  by  a  person  not  knowing  whether  it  was  false  or  true,  and  not 
caring  what  the  fact  might  be,  recklessly  paying  no  heed  to  the  in- 
jury  which  might  ensue.     In  this  case  the  plaintiff  has  absolutely 

•For  otber  caaM  see  luna  topic  A  {  mniBBB  In  Dec.  A  Am.  Dlgi.  1907  to  date,  A  Rap'r  Indezaa 
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failed  to  show  actual  knowledge  on  the  part  of  the  defendant,  and, 
though  he  has  shown  negligence  on  its  part,  it  certainly  cannot  be 
said  that  the  representation  was  made  by  a  person  who  did  not  know 
or  care  whether  the  representation  was  true  or  false,  for  the  pawn- 
brokers themselves  advanced  the  sum  now  sued  for  on  their  belief  in 
the  value  of  the  ring. 

It  follows  that  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event. 

WHITAKER,  J.,  concurs.    BIJUR,  J.,  concurs  in  the  result 


STKAMIELLO  v.  PARSONS  TRADING  CO. 
(Sapreme  Court,  Appellate  Term,  First  Department    June  17,  1913.) 

1.  Sales  ({  188*) — Bbkach  of  Contbaot — ^Reuxdibs  of  Fabties. 

Where  defendant,  ordering  goods  from  plaintiff  to  be  shipped  to  a  cus- 
tomer, notified  plaintiff  that  the  goods  were  defective,  and  plaintiff  re- 
quested defendant  to  do  what  he  could  to  hare  the  goods  accepted,  and 
that  plaintiff  would  pay  the  expenses  Involved,  and  plaintiff  was  in- 
formed that  part  of  the  goods  were  held  on  tracks  subject  to  shipping 
orders,  and  that  part  of  the  goods  was  finally  rejected,  whereupon  plain- 
tiff requested  defendant  to  ship  the  same  to  another  place  and  that  he 
would  pay  the  expenses,  the  expenses  Incurred  included  freight  and  de- 
murrage charged  by  the  carrier  for  the  occupation  of  its  car. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {{  600-503;  Dec 
Dig.  §  188.*] 

2.  Sales  (§  358*)— Bbeach  or  Contbaot — Remedies  of  Pabties. 

Where  a  seller  was  liable  to  the  buyer  for  freight  and  demurrage 
charged  by  carrier,  the  amount  thereof  was  sufficiently  proved  by  the 
buyer  showing  that  it  had  paid  the  carrier's  bill  to  a  spedfled  amount 
for  those  items. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1049-1055;  Dec. 
Dig.  S  358.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Charles  Stramiello' against  the  Parsons  Trading  Com- 
pany. From  a  judgment  involving  a  dismissal  of  a  counterclaim  of 
defendant,  it  appeals.    Reversed,  and  new  trial  granted. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER, JJ. 

Parsons,  Closson  &  McIIvaine,  of  New  York  City  (Edward  C.  Sper- 
ry,  of  New  York  City,  and  William  E.  Carnochan,  of  New  York  City, 
of  counsel),  for  appellant. 

Nicholas  Selvaggi,  of  New  York  City  (Ernest  W.  Stuart,  of  New 
York  City,  of  counsel),  for  respondent 

BIJUR,  J.  [1]  Defendant  ordered  goods  from  plaintiff,  to  be 
shipped  to  one  of  defendant's  customers.  When  the  goods  arrived, 
they  were  found  to  be  defective  in  certain  particulars.  Defendant  so 
notified  plaintiff,  who  told  defendant  to  do  what  it  could  to  have  the 
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goods  accepted,  and  that  plaintiff  would  pay  the  expenses  or  the 
loss  involved.  Both  by  letter  and  conversations,  plaintiff  was  in- 
formed that  part  of  the  goods  were  being  "held  on  the  tracks  subject 
to  our  shipping  orders."  This  part  of  the  goods  was  ultimately  totally 
rejected  by  the  customer,  whereupon  plaintiff  told  the  defendant  to 
ship  them  to  another  place,  and  that  he  would  pay  the  expense. 

[2]  The  items  of  expense  which  the  learned  court  below  declined 
to  allow  were  for  freight  and  demurrage  charged  by  the  railroad  for 
occupation  of  its  car.  I  think  that  these  items  were  within  both  the 
implied  and  express  terms  of  the  plaintiff's  promise  to  pay  the  ex- 
pense, and  that  they  were  sufficiently  proved,  under  the  circum- 
stances of  this  case,  by  defendant's  showing  that  it  had  paid  the  rail- 
road's bill  to  that  amount  and  for  those  items. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


SPINK  V.  BODENSICK. 
(Supreme  Court,  Appellate  Term,  First  Department    Tnne  17,  191S.) 

■VIDKNCE    (S  271*) — SKLF-SIBVINQ   DBOIJUtATIONS. 

Where,  in  an  action  for  breach  of  an  alleged  contract  to  employ  plain- 
titr  for  a  year,  the  only  issue  was  whether  plaintiff  was  employed  for  a 
year,  or  from  week  to  week,  a  letter  written  by  plaintiff  to  defendant, 
after  she  had  been  discharged,  protesting  against  notification  that,  in  or- 
der to  retain  her  iwsltion,  she  must  suffer  a  reduction  in  salary  of  from 
|0O  to  140  per  week,  and  that  she  was  writing  defendant  to  keep  bis 
agreement,  made  with  her  In  Septemt>er,  1911,  was  Inadmissible  as  a  seU- 
serving  declaration. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  |{  1068-1079, 
1081-1104;    Dec.  Dig.  §  271.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Maud  Deacon  Spink  against  Jennie  M.  Bodensick.  From 
a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  May  term,  1913,  before  I^HMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Myers  &  Goldsmith,  of  Ntew  York  City  (Harry  A.  Gordon,  of 
New  York  City,  of  counsel),  for  appellant. 

Daniel  W.  Blumenthal,  of  New  York  City  (Maurice  B.  Blumen- 
thal  and  Leopold  O.  Rothschild,  both  of  New  York  City,  of  counsel), 
for  respondent 

BIJUR,  J.  Plaintiff  has  recovered  a  verdict  for  breach  of  a  con- 
tract of  employment.  Plaintiff's  claim  was  that  she  was  employed  on 
September  11,  1911,  at  $60  a  week,  and  discharged  without  cause  after 
the  lapse  of  about  one-third  of  the  term.  Defendant's  claim  is  that 
the  employment  was  only  weekly,  and  that  not  a  word  was  mentioned 
about  any  contract  for  a  year.    Thus  the  issue  was  sharply  defined. 

•VM  otber  casw  ne  uun«  topic  A  I  HUiixBB  In  Deo.  *  Am.  Dlsa.  VXn  to  dato,  *  Rap'r  Indazo* 
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During  the  course  of  her  testimony,  the  plaintiff,  speaking  bf  the 
time  of  her  discharge,  said  that  she  went  home  and  wrote  defendant 
a  personal  letter,  which  her  counsel  offered  in  evidence,  but  which 
was  objected  to  as  a  self-serving  declaration.    The  court  said: 

"I  do  not  think  that  It  Is  material." 

Plaintiff's  counsel  suggested  that  it  was  only  for  the  purpose  of 
showing  plaintiff's  willingness,  to  which  the  court  replied  that  that 
was  unnecessary,  and  the  ruUng  excluding  the  testimony  then  stood 
unchallenged.  Plaintiff  then,  referring  to  a  subsequent  conversa- 
tion over  the  telephone  with  defendant,  testified  that  she  asked  de- 
fendant whether  the  letter  had  been  received;  that  defendant  said 
she  had  answered  it.  Plaintiff  then  remarked  that  she  had  not  yet  re- 
ceived any  answer,  and  defendant  said,  "You  have  got  my  answer," 
and  plaintiff  continues,  "She  put  up  the  receiver."  Plaintiff  also  tes- 
tified that  she  did  not  send  this  letter  until  she  had  shown  it  to  her 
lawyer.  Later  on  in  the  trial,  while  defendant  was  testifying  in  her 
own  behalf,  she  testified  substantially  to  the  same  effect  as  plaintiff 
had  in  regard  to  the  conversation  about  the  letter.  There  was  noth- 
ing in  this  testimony,  standing  by  itself,  to  make  the  letter  material 
evidence  in  this  case,  but  the  learned  trial  court  remarked : 

"I  think  now  that  the  letter  ought  to  go  in  evidence." 

Defendant  again  objected  to  it  as  a  self-serving  declaration,  but 
it  was  received  and  marked.    The  letter  reads  as  follows: 

"Wednesday,  Jan.  3rd,  1912. 

"My  dear  Mme.  Mood:  Since  your  husband,  Mr.  Bodensick,  telephoned 
me  on  Saturday  night,  notifying  me  that  unless  I  agreed  to  reduce  my  salary 
from  $60  to  $40  a  week,  my  services  would  taaye  to  be  dispensed  with  your 
concern,  I  have  been  much  surprised  by  It.  Heally  I  am  at  a  loss  to  under- 
stand your  attitude  In  this  matter,  after  all  that  I  have  tried  to  do  for 
you;  and  I  am  now  writing  to  ask  you  to  keep  your  agreement  tliat  yon 
made  with  me  on  September  11th  last  I  am  out  of  work,  and  as  you  know 
this  Is  no  time  for  me  to  secure  other  employment.  I  cannot  see  why  you 
failed  to  see  me  when  I  called  at  the  store  yesterday.  Awaiting  your  im- 
mediate reply,   believe  me 

"Most  respectfully,  Maud  D.  Spink,  500  West  111th  St,  City." 

I  cannot  find  that  this  letter,  introduced  against  defendant's  objec- 
tion, was  other  than  immaterial  and  purely  a  self-serving  declaration 
of  the  plaintiff,  and  that,  in  view  of  the  only  issue  really  contested, 
it  was  likely  to  be  exceedingly  prejudicial  to  the  defendant's  case. 
The  statement  that  defendant's  husband  had  insisted  that  plaintiff 
should  reduce  her  salary,  and  the  statement  that  plaintiff  was  writ- 
ing to  ask  defendant  to  keep  her  agreement  made  in  September  last, 
were  palpable  reassertions  of  plaintiff's  position  and  contention  on 
the  trial.  The  natural  inference,  to  a  lay  mind,  from  the  introduc- 
tion of  the  letter  and  the  fact  that  defendant  did  not  answer  or  de- 
ny the  statements  therein  contained,  might  very  well  be  that  defend- 
ant admitted  the  statements  therein  contained.  See  Droste  v.  Wabash 
R.  R.  Co.,  153  App.  Div.  160,  138  N.  Y.  Supp.  203. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    AU  concur. 
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(81  Misc.  Hep.  133.) 

MAZUR  V.  UBBACH. 

(Sopreme  Court,  Appellate  Term,  First  Department    June  17,  1913.) 

1.  TaOVEB    AND   CONVKBBION    (j    16*) — HlQHT   OF    ACTION PABTT    IN    INTEREST. 

Where  plaintiff  -presented  a  check  of  defendant  to  be  cashed  by  a  third 
person,  and  indorsed  It  to  him,  and  It  was  returned  to  rectify  a  variance 
between  the  amount  stated  in  the  body  of  the  check  and  in  the  figures, 
and  defendant,  receiving  it  tor  correction,  destroyed  it,  plaintiff  had  a 
sufficient  equitable  title  to  the  check  to  have  the  right  to  maintain  an 
action  against  defendant  for  conversion. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  gi 
119-147;   Dec.  Wg.  f  16.»] 

2.  Bills  and  Notbs  (§  516*)— Action  on  Note— Bvidkncb. 

In  an  action  by  a  bank  to  recover  on  a  note  discounted  by  it,  evi- 
dence held  to  entitle  plaintiff  to  a  directed  verdict. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {{  1800- 
1806;   Dec.  Dig.  {  516.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Jacob  R.  Mazur  against  Morris  A.  Urbach.  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Samuel  Reichler,  of  New  York  City,  for  appellant. 

Samuel  Katz,  of  New  York  City,  for  respondent 

WHITAKER,  J.  This  is  an  action  for  conversion.  Defendant 
gave  plaintiff  a  check,  dated  March  7th,  payable  to  plaintiff's  order. 
The  amount  written  in  the  body  of  the  check  was  $100.96,  and  the 
amount  stated  in  the  figures  was  $118.96.  This  check  was  given  for 
goods  sold  and  delivered  by  the  plaintiff  to  defendant.  Plaintiff  pre- 
sented this  check  to  be  cashed  to  one  Wolf  Gold,  and  indorsed  the 
same  over  to  him.  Gold  sent  the  check  for  deposit  to  his  bank,  when 
the  difference  in  the  amounts  on  the  face  of  the  check  was  discov- 
ered. The  check  was  returned  to  Gold  from  the  bank,  and  Gold 
delivered  the  check  back  to  plaintiff,  with  the  request  that  he  get  the 
maker  to  rectify  the  mistake.  Plaintiff  took  the  check  back  to  the 
defendant  for  that  purpose,  and  requested  that  it  be  corrected.  De- 
fendant's son  took  the  check  and  destroyed  it,  upon  the  claim  that 
the  goods  sold  by  plaintiff  to  defendant,  for  which  the  check  was 
given,  were  not  up  to  sample,  and  that  $15  on  that  account  was 
due  from  plaintiff  to  defendant. 

[1,2]  After  the  trial  the  learned  justice  dismissed  the  complaint, 
upon  the  ground  that  "the  proper  party  is  not  suing  here."  This 
was  error.  The  plaintiff  was  in  the  actual  possession  of  the  check, 
which  gave  him  the  right  to  maintain  the  action.  In  addition  to  this, 
he  had  an  equitable  title  in  the  check,  inasmuch  as  the  person  who 
had  cashed  it  had  returned  it  to  him  for  correction,  in  default  of  which 
plaintiff  would  have  been  compelled  to  take  the  check  back.    Stowell 
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V.  Otis,  71  N.  Y.  37;  Wheeler  v.  Lawson,  103  N.  Y.  45,  8  N.  E.  360; 
Abrahamovitz  v.  N.  Y.  C.  Ry.  Co.,  54  Misc.  Rep.  540,  104  N.  Y. 
Supp.  663. 

The  question  as  to  whether  the  proper  defendant  was  Morris  A. 
Urbach  or  his  son,  who  actually  destroyed  the  check,  was  not  raised, 
and  is  not  decided. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


WILKESBAHRE  REALTY  CO.  T.  ATKINS. 
(Suinreme  Conrt,  Appellate  Term,  First  Department    Jnne  17,  1913.) 

L  TBIAL  (!  139*J — QUESTIOir  fob  JITBT — COUNTBBOLAm — SUFFTCIKNCfT  OF  EVI- 
DENCE. 

Wbere  the  evidence  In  support  of  a  counterclaim  failed  to  sbow  a 
claim  for  a  definite  sum,  refusal  to  strike  out  the  evidence  on  motion 
was  error. 

°  [Ed.  Note.— For  other  cases,  see  Trial,  Gent.  Dig.  {{  832,  833,  338-341, 
866;  Dec.  Dig.  {  139.*] 

2.  AccoBD  AND  Satisfaction  (|  11*) — ^What  Conbtitotes. 

Where  defendant's  rent  was  payable  on  the  first  Friday  of  October, 
and  on  the  30th  be  sent  plaintiff's  agent  a  check,  but  deducted  $50  for 
failure  of  water  supply,  saying  on  his  statement,  If  It  was  not  satis- 
factory, to  return  the  check,  and  the  agent  kept  the  check  until  Decem- 
ber 4th  to  Investigate  the  facts  and  confer  with  the  president,  who  was 
away,  and  then  wrote  that  his  proposition  was  not  accepted,  tendering  , 

the  check,  there  was  no  accord  and  satisfaction.  , 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent  Dig.  {§  i 

76-82;  Dea  Dig.  §  11.*]  i 

8.  AccoBD  AND  Satisfaction  (J  11*) — What  Constitutes.  | 

Defendant's  rent  was  payable  on  the  first  Friday  of  October,  and  on 
the  30th  he  sent  plaintiff  a  check,  deducting  $50  for  failure  of  water 
supply,  saying  on  the  statement,  if  not  satisfactory,  to  return  the  check 
at  once.  The  agent  kept  the  check  until  December  4th  to  Investigate 
the  facts  and  see  the  president,  who  was  away,  and  then  wrote  that 
the  offer  was  not  accepted,  tendering  the  check.  On  December  3d  de- 
fendant wrote  plaintiff,  "Inclosed  •  •  •  my  check  for  |70,  being  In 
fall  settlement  of  the  rent  •  •  •  to  December  31st,  •  •  • "  which 
plaintiff  accepted,  thinking  the  letter  referred  only  to  the  December 
rent    Held,  ttiere  was  no  accord  and  satisfaction. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent  Dig.  U 
75-82;    Dec.  Dig.  |  11.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis* 
trict. 

*  Action  by  the  Wilkesbarre  Realty  Company  against  Harold  B. 
Atkins.  Judgment  for  defendant,  and  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Ernst,  Lowenstein  &  Cane,  of  New  York  City  (Melville  H.  Cane, 
of  New  York  City,  of  counsel),  for  appellant 
George  E.  Morgan,  of  New  York  City,  for  respondent. 
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BIJUR,  J.  This  action  was  brought  to  recover  the  rent  of  an 
apartment  for  the  month  of  October,  1912.  The  defense  consisted 
of  the  plea  of  accord  and  satisfaction,  as  well  as  of  a  counterclaim 
for  failure  to  furnish  an  adequate  supply  of  cold  water. 

[1]  Of  the  counterclaim  it  may  be  said  at  once  that  the  proof  was 
insufficient  to  establish  a  claim  for  any  definite  amount,  and  the 
evidence  thereof  should  have  been  stricken  out  as  defendant  re- 
quested. 

[2]  As  to  the  accord  and  satisfaction:  The  October  rent,  $70,  was 
payable  on  the  first  Friday  of  the  month.  On  the  30th  day  he  sent 
to  the  plaintiff's  agents  a  check  for  the  month's  rent,  deducting  $50 
as  a  counterclaim  for  six  weeks'  failure  of  cold  water  supply,  and 
added : 

"If  this  statement  is  not  satisfactory,  yon  will  kindly  retam  my  check  at 
once." 

Plaintiff's  agents  made  ho  reply  until  they  had  been  able  to  consult 
plaintiff's  president,  who  was  out  of  town,  and  also  an  employe  of 
their  own,  who  had  knowledge  of  the  matter  of  the  water  supply. 
On  December  4th  they  so  wrote  the  defendant,  and  told  him  that  his 
proposition  was  not  accepted,  and  endeavored  within  the  week  to  re- 
turn the  check,  which,  however,  defendant  and  his  counsel  declined 
to  accept.  The  check  in  the  meantime  had  been  neither  indorsed  nor 
deposited.  This  did  not  constitute  an  accord  and  satisfaction,  as  held 
in  a  case  almost  on  all  fours,  namely,  Patten  v.  Lynett,  133  App.  Div. 
746,  118  N.  Y.  Supp.  185. 

[3]  Defendant  seeks  also  to  establish  an  accord  by  virtue  of  its 
letter  of  December  3d,  reading: 

"Inclosed  herewith  Is  my  check  for  $70,  being  in  full  settlement  of  the  rent 
of  my  apartment  to  December  31,  1912." 

The  check  therein  inclosed  was  accepted  and  deposited.  It  is  quite 
evident,  however,  that  defendant  did,  and  was  entitled  to,  understand 
this  letter  as  referring  only  to  the  December  rent,  the  amount  of  which 
was  undisputed. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.   All  concur. 


asi  Misc.  Bep.  131.) 

PHILLIPS  et  al.  y.  ALBERT,  Inct 

(Supreme  Court,  Appellate  Term,  First  Department    June  17,  1013.) 

1.  CoTiBTS  (I  189*) — Municipal  Courts — Pbocbdubb — ^Tbavkbsic  of  Retubn. 

'Where  the  defendant,  in  an  action  in  the  Mnnicipal  Court,  appears 
specially  and  traverses  the  return  to  the  summons,  it  Is  proper  to  set  the 
case  for  trial  upon  that  issue. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  |{  400,  412,  413, 
429,  458;   Dea  Dig.  {  180.*] 

2.  CoBPOBATioNS  (S  507*) — Pbocess — Sebtiob  on  Fobueb  OincBB. 

Where  the  affidavit  of  the  process  server  stated  that  he  served  the 
summons  upon  S.,  the  president  of  the  defendant  corporation,  and  the 
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uncontradlctory  evidence  of  the  defendant  was  that  S.  was  no  longer 
president,  director,  officer,  or  stockholder  In  the  corporation,  It  was  er- 
ror to  overrule  a  traverse  of  the  return. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  {{  1971-1974. 
1976-2000;   Dec.  Dig  {  607.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Solomon  Phillips  and  others  against  Albert,  Incorporated. 
Traverse  to  the  return  of  the  summons  overruled,  and  defendant  ap- 
peals.   Reversed,  and  complaint  dismissed. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  vVHIT- 
AKER,  JJ. 

Leon  Kauffman,  of  New  York  City,  for  appellant. 
Cohen  &  Shiverts,  of  New  York  City,  for  respondents. 

PER  CURIAM.  [  1  ]  Upon  the  return  day  of  the  summons  in  this 
case  the  defendant  appeared  specially  and  traversed  the  return.  The 
case  was  thereupon  set  down  for  the  trial  of  this  issue.  This  prac- 
tice was  correct.  In  Roberts  &  Lewis  Co.  v.  Dale,  74  Misc.  Rep.  390, 
132  N.  Y.  Supp.  404,  this  court  held  that  the  jurisdiction  of  the  Mu- 
nicipal Court  could  not  be  attacked  upon  a  motion,  that  it  could  be 
raised  upon  a  trial,  and  that  a  special  appearance  gives  a  limited  juris- 
diction to  the  court  to  try  the  issue  raised  by  the  traverse. 

[2]  The  affidavit  of  the  process  server  was  that  he  served  the  sum- 
mons upon  one  Albert  Strauss,  the  president  of  the  defendant  corpo- 
ration, on  January  29,  1913.  Strauss  was  called  as  a  witness  by  the 
plaintiff,  who  testified  that  he  was  not  then  connected  with  the  de- 
fendant, and  that  he  had  terminated  his  connection  as  an  officer  and 
director  on  January  7,  1913,  that  he  was  never  a  stockholder  of  the 
company,  and  that  he  was  then  employed  as  a  cutter  upon  a  salary. 
This  testimony  was  not  disputed,  either  directly  or  inferentially.  Un- 
der such  circumstances,  the  overruling  of  the  traverse  and  giving  judg- 
ment in  favor  of  the  plaintiff  was  error. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


(81  Misc.  Rep.  154.) 

PEOPLE  V.  STKAUS  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    June  17,  1913.) 

1.  Adulteration  (I  7*) — Defknses — "Htdrooen  Peboxidb" — "Htdboqkn  Di- 

oxide." 

In  an  action  by  the  state  for  a  penalty  for  selling  hydrogen  peroxide 
below  the  standard,  It  cannot  be  successfully  contended  that  there  Is  no 
standard  of  purity,  because  the  name  "hydrogen  peroxide"  does  not  ap- 
pear In  the  United  States  Pharmacopoeia,  where  It  appeared  that  "hy- 
drogen dioxide,"  which  is  given  therein,  is  the  same  drug. 

[Ed.  Note. — For  other  cases,  see  Adulteration,  Cent.  Dig.  $(  7-10;  Dec. 
Dig  S  7.*] 

2.  Adulteration  (|  7*) — Defenses. 

Under  Laws  1910,  c.  422,  f  240,  providing  that,  for  a  guaranty  of 
purity  of  drugs  to  absolve  the  seller  from  liability,  the  guaranty  must 
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specify  that  tlie  manufacturer  did  not  adulterate  or  misbrand  the  drug 
within  the  provisions  of  the  statute  of  the  state  of  New  York;  hence  a 
guaranty  of  purity  of  drugs  under  the  national  Food  and  Drugs  Act 
(Act  June  SO,  1906,  c.  3915,  34  Stat.  768  [U.  S.  Comp.  St  Supp.  1911,  p. 
1354])  Is  insufficient 

[Ed.  Note.— For  other  cases,  see  Adulteration,  Cent  Mg.  H  7-10;  Dea 

Appeal  from  Mttnicipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  People  of  the  State  of  New  York  against  Nathan 
Straus  and  others.  From  a  judgment  assessing  a  penalty,  defendants 
appeal.    Affirmed. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Wise  &  Seligsberg,  of  New  York  City  (Isaac  Lande,  of  New  York 
City,  of  counsel),  for  appellants. 

Thomas  Carmody,  Atty.  Gen.  (Jerome  Steiner,  of  New  York  City, 
of  counsel,  and  Joseph  H.  Kohan,  of  New  York  City,  on  the  brief), 
for  the  People. 

WHITAKER,  J.  Plaintiff  recovered  judgment  against  defendants 
for  a  penalty  of  $50  and  costs  in  the  Municipal  Court  of  the  City  of 
New  York  without  a  jury  on  January  14,  1913,  for  selling  a  bottle  of 
hydrogen  peroxide  not  up  to  the  standard  required  by  law,  and  de- 
fendants appeal  to  this  court. 

It  is  claimed  that  the  legal  requirement  is  that  the  hydrogen  perox- 
ide sold  by  defendants  should  have  contained  3  per  cent,  hydrogen  di- 
oxide, whereas  it  only  contained  2.439  per  cent.,  being  about  20  per 
cent',  below  the  requirement.  Defendants  claim  that  hydrogen  peroxide 
does  not  appear  in  the  United  States  Pharmacopoeia,  except  in  the  in- 
dex, and  therefore  no  standard  of  purity  or  quality  is  prescribed.  The 
Unfted  States  Pharmacopoeia  does,  however,  recognize  "hydrogen  di- 
oxide," and  the  evidence  shows  that  hydrogen  peroxide,  the  drug  sold 
by  defendants,  and  "hydrogen  dioxide,"  are  the  same,  and  the  quality 
of  the  latter  is  prescribed  at  3  per  cent.  Defendant  also  claims  that 
from  the  time  of  the  purchase  of  the  article  on  October  2d  until  Octo- 
ber 10th,  the  day  it  was  analyzed,  it  was  handled  and  kept  in  such  a 
way  as  would  tend  to  its  deterioration  to  the  extent  of  its  deficiency. 
The  defendants  also  claim  that,  the  goods  having  been  "guaranteed" 
to  them  "under  the  Food  arid  Drugs  Act,  June  30,  1906,"  which  is  the 
national  act,  they  are  absolved  from  liability  by  section  240  of  chap- 
ter 422,  Laws  of  1910. 

[1]  So  far  as  the  first  of  these  defenses  is  concerned,  it  would  be 
absurd  to  allow  the  sale  of  an  impure  or  imperfect  standard  article,  the 
uses  and  purposes  of  which  are  known  and  recognized  by  the  public, 
by  simply  changing  the  name  from  the  one  used  in  the  United  States 
Pharmacopoeia  to  one  conveying  the  same  meaning  to  the  public,  but 
somewhat  differently  expressed.  The  case  of  State  Board  of  Phar- 
macy v.  Gassan,  195  N.  Y.  197,  88  N.  E.  55,  cited  by  defendants  to. 
uphold  this  portion  of  their  defense,  has  no  application.  That  action 
was  for  the  sale  of  impure  cream  of  tartar  by  a  grocer,  and  the  statute 
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applied  neither  to  the  person  who  sold  nor  to  the  article  as  sold  by 
him. 

Concerning  the  second  claim  of  defendants,  that  was  a  question  of 
fact,  which  was  decided  in  favor  of  plaintiff  upon*  what  I  consider  a 
preponderance  of  evidence. 

[2]  As  to  the  third  claim  by  the  defendants:  The  guaranty  which 
they  claim  absolves  them  was  a  guaranty  made  under  the  United  States 
statute,  and  was  simply  "that  all  goods  billed  hereon  are  guaranteed 
under  the  Food  and  Drugs  Act,  June  30,  1906,  No.  35,267."  Chapter 
422,  Laws  1910,  in  section  240,  provides  that  a  guaranty,  to  absolve 
the  seller  from  liability,  must  be  a  guaranty  of  the  manufacturer  or 
seller  to  the  eifect  that  the  drug  was  not  adulterated  or  misbranded 
within  the  meaning  of  that  article,  and  must  state  that  the  drugs  are 
not  adulterated,  misbranded,  or  substituted  within  the  meaning  of  the 
provisions  of  the  statutes  of  the  state  of  New  York,  and  other  state- 
ments are  also  required  to  be  stated  in  the  guaranty.  The  guaranty 
claimed  by  defendants  does  not  comply  with  this  section. 

Judgment  should  be  affirmed,  with  costs. 

BIJUR,  J.,  concurs.    LEHMAN,  J.,  taking  no  part. 


(81  Misa  Rep.  135.) 

HENABD  T.  GEENTHAIfc 

(Supreme  Court,  Appellate  Term,  First  Department    Jane  17,  1013.) 

1,  PMNcrPAi  AND  Agent  (§  156*) — Refbebentationb  of  Agent — Liabilitt. 

Where  a  lessee  was  injured  by  the  fall  of  plaster  In  an  apartment, 
she  cannot  recover,  on  the  theory  of  misrepresentations  by  the  lessor, 
because  the  Janitor  in  charge  informed  her  that  the  celling  had  been 
fixed  and  that  there  was  no  danger;  his  statement  that  It  had  been  re- 
paired being  true,  and  the  observation  as  to  the  danger  being  a  mere 
statement  of  opinion,  which  would  not  Justify  the  lessee  in  relying 
thereon. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  H 
683-587;   Dec.  Dig.  i  156.*] 

2.  Landlord  and  Tenant  (|  164*)  —  Injukieb  to  Tenant  —  Iicplixd  Covk- 

NANTS  AS  Between  Lessor  and  Lessee. 

There  is  no  Implied  covenant  from  the  letting  that  the  demised  prem- 
ises are  safe  to  live  In  or  fit  for  the  use  the  tenant  Intends  to  make  of 
them,  and  therefore  a  tenant  cannot  recover  damages  for  personal  in- 
juries caused  by  defects  in  the  premises,  except  on  the  gronnd  of  false 
and  fraudulent  representations. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  U 
630-637,  639,  641;    Dec.  Dig.  }  164.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Germaine  Renard  against  Michael  Grenthal.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed  and  remanded. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 
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Herbert  W.  Hovey,  of  New  York  City  (Samuel  Greason,  Jr.,  of 
New  York  City,  of  counsel),  for  appellant. 
Bennett  E.  Siegelstein,  of  New  York  City,  for  respondent. 

WHITAKER,  J.  This  is  an  action  brought  by  plaintiff  to  recover 
damages  for  personal  injuries  sustained  by  plaintiff  from  the  falling 
of  a  ceiling.  Defendant  was  the  owner  of  a  tenement  house  on  Co- 
lumbus avenue.  About  September  28,  1912,  plaintiff  went  to  the  prem- 
ises and  saw  the  janitor  in  charge,  who  it  is  undisputed  was  the  agent 
of  defendant  for  the  purpose  of  renting  and  caring  for  the  apartments. 
Plaintiff  testified  that  she  saw  the  apartment  was  not  in  very  good  con- 
dition. The  janitor  promised  to  touch  up  certain  rooms,  and  to  put 
some  varnish  on  the  parlor  woodwork.  The  parlor  is  the  room  in 
which  the  ceiling  fell  that  caused  the  injury,  and  the  janitor  stated  that 
the  owner  was  not  willing  to  fix  the  parlor.  The  janitor  stated  that 
all  the  rooms,  including  the  parlor,  had  been  put  in  good  order  a 
month  ago,  and  that  the  parlor  ceiling  had  been  papered.  Nothing 
was  done  to  the  parlor  ceiling  for  plaintiff.  On  October  28th,  after 
plaintiff  had  taken  possession,  she  called  the  janitor's  attention  to  a 
crack  in  the  ceiling,  stating  that  she  was  afraid  it  would  come  down. 
The  janitor  stated  "there  was  no  danger,"  not  to  be  afraid,  as  it  had 
already  been  fixed.    Plaintiff  remained  in  the  apartment. 

[1]  Those  are  the  representations  made  to  the  plaintiff.  They  were 
substantially  true.  The  janitor  testified  that  the  ceiling  was  repaired 
two  months  before  the  plaintiff  moved  in.  This  reduces  the  statement 
of  safety  made  by  the  janitor  to  the  mere  expression  of  his  opinion. 
Plaintiff  relies  upon  the  case  of  Williams  v.  Goldberg,  58  Misc.  Rep. 
210,  109  N.  Y.  Supp.  15,  and  her  attorney  evidently  endeavored  to 
bring  the  facts  within  the  rules  therein  laid  down,  but  in  my  opinion 
he  has  failed.  In  the  Williams  Case  the  plaintiff  called  the  attention 
of  the  landlord  to  the  ceiling  and  stated  that  she  was  afraid  it  would 
fall.  He  replied  that  it  was  all  right,  and  had  been  up  for  a  century ; 
and  thereafter  she  again  called  his  attention  to  the  ceiling,  and  he  stated 
that  he  had  had  it  tested — that  it  was  all  right  and  perfectly  safe.  This 
representation  was  false,  and  was  relied  upon  by  plaintiff.  In  the  case 
at  bar  the  representation  that  the  ceiling  had  been  fixed  about  a  month 
ago  was  substantially  true.  The  statement  that  there  "was  no  dan- 
ger," if  anything  more  than  the  expression  of  an  opinion,  did  not  jus- 
tify the  plaintiff  in  relying  upon  it,  inasmuch  as  plaintiff  had  equal 
opportunity  for  observation.  It  was  no  warranty.  Long  v.  Warren, 
68  N.  Y.  426. 

[2]  As  between  landlord  and  tenant,  there  is  no  implied  covenant 
that  the  demised  premises  are  safe  to  live  in,  or  are  fit  for  the  use 
the  tenant  intends  to  make  of  them.  O'Brien  v.  Capwell,  59  Barb. 
497.  The  only  ground  upon  which  plaintiff  can  successfully  base  her 
action  is  false  and  fraudulent  representations.  The  record  discloses 
no  such  false  or  fraudulent  representations  as  the  law  recognizes  as 
a  basis  for  an  action. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 
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<81  Misc.  Rep.  167.) 

HBtLENBERG  v.  SCHMIDT. 

(Snpreme  Court,  Appellate  Term,  First  Department    Jnne  17,  1913.) 

L^NDLOBD  AND  TENANT  (f  186*)— WBONOFUL  Re-ENTBT — ^TrKSPASB — DAKAOKS. 

Plaintiff's  lease  of  an  apartment  from  defendant  not  having  expired 
until  October  1,  1912,  he,  having  paid  the  rent  for  the  entire  month  of 
September,  removed  on  September  17th,  but  retained  the  keys,  and  on 
the  22d  plaintiffs  vrlfe,  on  returning  to  the  apartment,  found  workmen 
of  defendant  in  possession.  They  continued  to  occupy  and  redecorate 
the  apartment  until  after  October  1st  Beld,  that  the  landlord's  occu- 
pation of  the  premises  under  such  circumstances  was  a  willful  trespass, 
and  that  she  was  liable  for  the  proportionate  amount  of  the  rent  for 
the  period  during  which  she  was  in  unlawful  possession. 

LEd.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  if 
755-762;    Dec.  Dig.  §  186.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Herman  Hellenberg  against  Annie  Schmidt.  Judgment 
for  defendant,  and  plaintiff  appeals.     Reversed  and  rendered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Joseph  Sapinsky,  of  New  York  City  (Alvin  T.  Sapinsky,  of  New 
York  City,  of  counsel),  for  appellant. 

Joseph  Day  Lee,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  rented  an  apartment  in  the  defend- 
ant's apartment  house  by  lease  expiring  on  October  1,  1912.  He  paid 
the  entire  rent  for  September,  but  moved  on  September  17th  to  a  new 
apartment.  At  that  time  he  removed  all  his  property  from  the  apart- 
ment, except  some  small  articles,  which  his  wife  forgot.  They  locked 
the  door  of  the  apartment  and  retained  the  keys.  On  September  22d 
the  plaintiff's  wife  returned  to  the  apartment  to  remove  the  forgotten 
articles,  and  found  workmen  in  the  apartment  decorating  it  for  a  pro- 
spective tenant.  She  protested  against  their  occupation,  on  the  ground 
that  she  was  entitled  to  its  exclusive  use  until  October  1st.  On  Sep- 
tember 24th  she  returned  to  the  apartment,  and  found  the  decorators 
still  in  possession.  On  September  26th  the  plaintiff  sent  a  letter  to 
the  defendant,  demanding  the  repayment  of  the  rent  paid  in  advance 
for  the  period  since  the  decorators  were  in  possession.  The  decorators 
4:ontinued  in  possession  until  after  October  1st.  This  testimony  is 
undisputed ;  and  upon  this  testimony  the  trial  justice  in  a  thoughtful 
opinion  decided  that  there  was  a  technical  trespass  by  the  landlord, 
but  that  the  landlord  acted  in  good  faith,  believing  that  the  plaintiff 
had  abandoned  the  premises,  and  that,  since  the  plaintiff  had  suffered 
no  actual  loss  by  reason  of  the  landlord's  occupation  of  unoccupied 
premises,  he  is  only  entitled  to  nominal  damages.  Shannon  v.  Burr, 
1  Hilt.  39. 

I  cannot  agree  with  the  trial  justice.  The  facts  do  not  show  a  case 
of  involuntary  trespass.  The  landlord  knew,  or  should  have  known, 
that  the  tenant,  by  paying  the  rent  to  October  1st,  had  a  right  to  oC- 
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cupy  the  premises  till  that  date.  Any  idea  that  she  had  that  the  tenant 
had  abandoned  the  premises  must  certainly  have  been  dispelled  by  the 
protest  of  the  tenant's  wife  on  September  22d.  From  that  time  she 
undoubtedly  knew  that  she  was  taking  from  the  tenant  the  use  of 
premises  to  which  the  tena-nt  was  entitled,  and  which  the  tenant 
claimed.  It  is  immaterial  that  the  use  was  of  no  pecuniary  value  to 
the  plaintiff.  The  defendant  was  not  entitled  to  its  use,  except  by 
the  permission  of  the  tenant.  To  allow  her  without  this  permission  to 
wrongfully  occupy  the  premises  upon  payment  merely  of  nominal  dam- 
ages "would  place  a  premium  on  trespassing,  because  it  makes  the 
position  of  the  trespasser  more  favorable  than  that  of  the  one  lawfully 
contracting.  If  a  man's  house  is  vacant,  with  no  prospect  of  a  tenant, 
and  no  intention  on  his  part  of  occupying  it  himself,  and  a  trespasser 
occupies  it,  he  must  pay  as  damages  for  the  trespass  the  value  of  the 
use  and  occupation ;  for  this  would  be  the  duty  of  a  tenant  contract- 
ing upon  a  quantum  meruit  for  the  use  by  consent  of  that  which  the 
trespasser  uses  without  consent.  In  cases  of  involuntary  trespass,  the 
damages  are  restricted  as  much  as  possible ;  but  when  the  trespass  is 
deliberate,  intentional,  and  continuous,  they  include,  at  least,  the  value 
of  the  use  of  the  premises  for  the  period  that  the  owner  is  kept  out  of 
possession."    De  Camp  v.  Bullard,  159  N.  Y.  450,  54  N.  E.  26. 

In  this  case  the  defendant  has  wrongfully  obtained  the  use  of  these 
premises  for  nine  days,  and  the  plaintiff  paid  the  defendant  for  rent 
during  this  period  the  sum  of  $32.49,  and  is  entitied  as  damages  to  the 
return  of  this  amount. 

Judgment  is  therefore  reversed,  with  costs,  and  judgment  directed 
for  the  plaintiff  in  the  sum  of  $32.49  and  appropriate  costs  in  the 
court  below.    All  concur. 


(81  Misc.  R^.  137.) 

WERTHEIMER  v.  MARKS. 

(Supreme  Court,  Appellate  Term,  First  Department    June  17,  1913.) 

LtANDLOBD  AND  TENANT  (J  79*) — IjEABE — AsBiaNMENT — SECURITT. 

Where  a  lease  contained  a  covenant  against  assignment  without  per- 
mission of  the  landlord,  and  also  provided  that  a  deposit  nwde  by  the 
tenant  to  secure  faithful  performance  of  the  conditions  of  the  lease 
should  be  retained  by  the  landlord  until  the  expiration  of  the  term,  at 
wlilch  time  it  should  be  repaid  to  the  tenant  without  interest,  provided 
all  conditions  had  been  complied  with,  and  that  no  claim  or  demand 
arising  on  nonpayment  of  such  sum  should  be  assigned  to  any  person, 
but  that  a  claim  therefor  should  be  personal  to  the  tenant,  such  provi- 
sion was  valid,  so  that  an  assignment  of  the  lease  with  the  landlord's 
consent  did  not  pass  to  the  assignee  the  right  to  recover  the  deposit 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  {$ 
235,  244-253 ;   Dec.  Dig.  §  79.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Alfred  Wertheinier  against  Sarah  Marks.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed. 
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Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

K.  Henry  Rosenberg,  of  New  York  City,  for  appellant 
Maxim  Birnkrant,  of  New  York  City  (Louis  Rosenberg,  of  New 
York  City,  of  counsel),  for  respondent. 

WHITAKER,  J.  This  is  an  action  to  recover  $170  deposited  with 
the  defendant  by  Sarah  Newman  upon  the  execution  of  a  lease  by 
Sarah  Marks  to  Sarah  Newman  of  a  certain  store  in  New  York  City 
for  a  period  of  four  years  from  May  1,  1908.  Sarah  Marks,  the  de- 
fendant, executed  a  four-year  lease  of  property  to  Sarah  Newman. 
Said  lease  was  dated  February  12,  1908.  The  term  commenced  on 
May  1,  1908,  and  expired  on  April  30,  1912.  The  lease  contained  a 
covenant  against  assignment  without  the  consent  of  the  owner.  It  also 
contained  a  provision  as  follows  : 

"The  said  tenant,  upon  tbe  execution  of  this  lease,  hereby  deposits  wltb 
the  said  landlord  the  sum  of  fl70,  the  receipt  whereof  is  hereby  acknowl- 
edged, as  and  for  security  for  the  faithful  performance  on  tbe  tenant's  part 
of  all  tbe  conditions  on  her  part  to  be  performed  in  and  by  this  instrument, 
and  which  sum  shall  be  held  and  retained  by  the  landlord  until  the  expira- 
tion of  this  lease,  by  its  terms,  to  wit.  May  1,  1913,  at  which  time  the  said 
amount  shall  be  repaid  to  the  tenant,  without  interest,  provided  all  of  tbe 
conditions  on  her  part  to  be  performed  in  and  by  this  agreement  have  been 
fully  carried  out  and  performed.  No  claim  or  demand  arising  upon  the  non- 
payment of  the  said  sum  so  deposited,  or  any  part  thereof,  shall  be  assigned 
to  any  person  or  persons,  and  any  claim  therefot  shall  be  personal  with  the 
tenant  herein." 

The  said  lease  was  assigned  by  Sarah  Newman  to  Nathan  Israel 
on  June  11,  19C^,  and  by  Nathan  Israel  in  blank  on  the  same  day. 
On  August  4,  1908,  the  landlord  indorsed  the  said  lease,  as  follows : 

"I  hereby  consent  to  the  assignment  of  the  within  lease  from  Mrs.  Sarah 
Newman  to  Mr.  Nathan  Israel  and  from  Nathan  Israel  to  Alfred  Werthelmer." 

Wertheimer  is  the  plaintiff  herein.  These  assignments  are  attacked 
in  defendant's  brief,  but  they  are  admitted  by  the  answer,  and  the 
only  question  to  be  determined  is :  Did  the  assignment  invest  in  the 
assignee  the  right  to  demand  and  recover  the  $170  deposited  by  Sarah 
Newman,  the  original  lessee,  with  Sarah  Marks,  the  lessor,  at  the  time 
of  the  execution  of  the  lease? 

It  will  be  observed  that  the  lease  contained  an  express  agreement 
that  the  tenant  shall  not  assign  her  interest  in  this  sum  and  that  the 
claim  to  it  shall  remain  personal  with  the  lessee,  Sarah  Newman.  The 
lease  contains  two  express  and  distinct  provisions  in  reference  to  as- 
signment. The  first  is  that  the  lease  shall  not  be  assigned  without  the 
consent  of  the  landlord,  which  implies,  of  course,  that  it  may  be  as- 
signed with  the  landlord's  consent.  The  other  is  that  the  deposit  of 
the  $170  shall  not  be  assigned  at  all.  The  lease  was  assigned  to  the 
plaintiff,  and  the  defendant  landlord  consented  thereto,  "rhe  deposit 
was  not  assigned,  unless  it  is  held  that  the  assignment  of  the  lease  to 
the  plaintiff  carried  the  right  to  the  deposit  with  it,  and  vested  the 
right  and  title  to  such  deposit  in  the  ultimate  assignee,  who  is  the 
■  "  ^iff. 
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There  is  no  legal  objection  to  the  agreement  entered  into  between. 
the  landlord,  Sarah  Marks,  and  the  lessee,  Mrs.  Newman,  that  the 
tenant  should  not  assign  the  deposit.  Fortunato  v.  Patten,  147  N.  Y. 
277, 41  N.  E.  572.  This  deposit  was  intended  as  an  indemnity  by  the 
original  tenant  that  the  covenants  of  the  lease  should  be  kept,  not  only 
by  her,  but  by  her  assignees.  The  title  to  this  deposit  would  ordinarily 
remain  in  her,  unless  there  was  disclosed  an  intention  on  the  part  of 
the  parties  to  the  assignment  of  the  lease  that  such  assignment  should 
carry  with  it  the  title  to  the  deposit ;  and  while  it  is  true  generally  that 
all  the  rights  of  the  lessee  will  pass  with  an  assignment  of  the  lease, 
still  there  may  be  personal  covenants  that  have  nothing  to  do  with  the 
beneficial  enjoyment  of  the  rights  and  privileges  under  the  lease,  and 
which,  while  incorporated  in  the  lease,  may  not  pass  with  a  simple 
assignment  thereof. 

I  can  see  no  legal  objection  to  the  court  giving  force  and  effect  to 
this  provision  of  the  lease  forbidding  the  lessee  to  assign  this  deposit 
made  by  her.  The  assignees  must  be  presiuned  to  have  known  of  this 
provision  in  the  lease,  and  to  have  taken  the  lease  subject  thereto.  It 
is  not  a  covenant  in  favor  of  the  lessee,  or  one  necessary  to  the  ben- 
eficial enjoyment  of  the  property  leased.  It  is  a  separate  and  distinct 
Pej^nal  agreement,  and  in  the  nature  of  a  restriction  upon  the  powers 
^f  the  lessee.  A  lessee  cannot  avoid  a  strictly  personal  agreement 
by  assigning  the  lease. 

The  opinion  in  the  case  of  Shattuck  v.  Buek,  77  Misc.  Rep.  95,  136 
Y"  Y.  Supp.  103,  cited  by  respondent,  contains  no  statement  as  to  what 
fie  provisions  contained  in  the  assigtmient  of  the  lease  were,  nor  does 
jjlj  'Contain  any  statement  as  to  what  the  provisions  of  the  lease  were. 
Jne  question  as  to  the  right  of  the  assignee  to  recover  the  deposit  un- 
"cr  the  terms  of  the  lease  and  assignment  was  neither  raised  nor  dis- 
cussed. 

*he  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
<»sts  to  appellant  to  abide  the  event    All  concur. 


<*1  Mlac.  Kep.  167.) 

CBEAMBB  T.  PESHKIN. 

CStipreme  Court,  Appellate  Term,  First  Department    June  17,  1013.) 

I'-A.PJDLOBD   AND    TENANT    ({   28*) — LKASE — ^AVOIDANCK — FAL8K    BKPBISENTA- 
TlONS — Keuancs. 

Wbere  defendant  claimed  that  he  was  induced  to  execute  a  lease  of 
<^rtain  premises,  providing  that  the  lessee  should  make  all  repairs,  on 
Alleged  representations  concerning  the  condition  of  the  property  and  al- 
terations which  plalntlfl  contemplated  making,  and  the  premises  were 
available  to  defendant's  inspection  and  in  close  proximity,  and  he  had 
ample  opportunity  to  ascertain  the  facts,  he  was  not  entitled  to  rely  on 
Bnch  representations,  and  to  claim  release  from  the  lease  because  of  their 
«ai8lty. 

(Ed.  Note. — For  other  cases,  see  Iiandlord  and  Tenant  Cent  Dig.  §S 
02-84;  Dec.  Dig:  {  28.*] 

^^  othar  casM  see  same  topic  &  i  kumbsb  In  Dec.  h  Am.  Digs.  1M7  to  date,  A  Rep'r  Tnilaxes 
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2.   liANDLOBD  AND  TENANT  (|  231*) — LEASE — AVOIDANCE — FALSE   BePBESENTA- 

TioNS — Evidence. 

In  an  action  for  rent  due  on  a  lease,  evidence  held  Insufficient  to  show 
misrepresentation  on  the  part  of  the  landlord  as  to  the  condition  of  the 
premises  or  concernihg  contemplated  Improvements. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
926-934;   Dec.  Dig.  |  231.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  James  Arthur  Creamer,  as  executor  of  the  will  of  Christo- 
pher Creamer,  deceased,  against  Harris  Peshkin.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Warren  McConihe,  of  New  York  City,  for  appellant. 
Isidor  Cohn,  of  New  York  City,  for  respondent. 

WHITAKER,  J.  This  is  an  action  brought  to  recover  rent  for  the 
month  of  March,  1913,  upon  a  five-year  lease  executed  by  plaintiff,  as 
executor,  to  defendant,  dated  January  6,  1913.  Payment  of  rent  was 
to  begin  under  the  terms  of  the  lease  on  March  1,  1913.  The  premises 
are  described  in  the  lease  as  follows : 

"All  that  certain  lot,  piece,  or  parcel  of  land,  with  the  building  thereon 
erected,  situate,  lying,  and  being  In  the  borough  of  Manhattan,  •  *  •  and 
known  as  'No.  113  East  77th  Street' " 

The  lease  provides  that  the  lessee  shall  make  all  repairs.  The  rent 
reserved  is  ^,100  per  annum,  payable  monthly.  The  premises  are  to 
be  used  only  for  a  "dwelling,  stable,  and  wagon  room."  Defendant 
admits  the  execution  of  the  lease,  and  alleges  that  he  leased  the  prem- 
ises for  a  stable  and  wagon  room.  Defendant  also  alleges  in  his  an- 
swer that  he  was  induced  to  enter  into  said  lease  by  the  plaintiff  falsely 
representing  to  the  defendant,  before  the  execution  thereof,  that  the 
premises  were  then  being  altered  for  the  purpose  of  a  stable  and  wagon 
room,  and  that  plans  had  already  been  made  to  alter  the  premises  for 
such  purposes,  which  alterations  were  to  be  completed  by  March  1. 
1913,  and  also  falsely  represented  to  defendant  that  the  foundation  of 
the  said  building  ran  the  entire  length  of  the  building,  and  that  the 
cellar  and  basement  was  being  provided  and  fitted  up  with  30  stalls 
for  horses,  and  that  a  copy  of  the  plans  would  be  furnished  defendant 
within  a  week,  or  about  January  13,  1913 ;  that  defendant  relied  upon 
such  representations ;  that  plaintiff  never  fitted  or  altered  the  prem- 
ises for  the  purpose  of  a  stable  and  wagon  room,  and  that  the  founda- 
tion did  not  run  the  whole  length  of  the  building,  but  was  six  feet  less 
in  length;  that  plaintiff  knew  the  representations  were  false;  that 
defendant,  upon  discovering  the  falsity,  rescinded  the  lease,  and  ten- 
dered back  to  plaintiff  the  lease,  and  demanded  from  plaintiff  repay- 
ment of  the  money  he  had  already  paid  plaintiff  on  account,  to  wit^ 
$100. 

There  is  no  evidence  in  the  case  that  defendant  rescinded  the  lease. 
The  issues  in  the  case  and  upon  which  the  trial  was  had  were :  •  Did 

•For  other  cum  see  sam»  topic  A  !  imnaB  In  Dee.  ft  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes- 
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the  plaintiff,  before  the  execution  of  the  lease,  falsely  and  fraudulently 
induce  the  defendant  to  enter  into  the  lease  by  making  the  representa- 
tions alleged  to  have  been  made  by  him?  Were  they  false,  and,  if 
false,  was  the  defendant  justified  in  relying  upon  them?  The  plain- 
tiff denies  that  he  ever  made  such  representations.  The  defendant 
assumed  the  affirmative,  and,  of  course,  the  burden  was  upon  him  to 
prove  by  a  fair  preponderance  of  evidence  that  the  representations 
were  made,  that  they  were  false,  that  he  relied  thereim,  and  was  jus- 
tified in  so  relying  upon  them. 

[1]  Taking  up  these  questions  in  the  inverse  order  of  their  state- 
ment, it  is  quite  clear  that,  even  if  the  representations. were  made  as 
claimed  by  the  defendant,  he  was  not  justified  in  relying  upon  them. 
The  evidence  shows  that  the  defendant's  place  of  business  was  at  315 
East  Eighty-Third  street,  and  that  the  premises  in  question  were  at 
113  East  Seventy-Seventh  street,  about  six  blocks  away.  Defendant 
testified  that  plaintiff  called  at  defendant's  place  of  business  at  the 
end  of  December,  and  stated  that  everything  was  being  erected,  30 
stalls  being  put  in  cellar,  and  plans  being  filed;  that  he  further  testi- 
fied that  the  agent  and  the  owner  at  the  same  interview  told  him  that 
the  stalls  and  wagon  room  were  being  erected.  The  defendant  had 
ample  opportunity  to  ascertain  the  facts.  The  premises  were  in  the 
same  blodk  where  the  lease  was  signed.  It  has  become  a  legal  maxim 
that  knowled|;e  will  be  imputed  to  one  who  is  able  and  has  equal  op- 
portunity to  mquire  into  a  matter.  De  Milt  v.  Hill,  89  Hun,  56,  34 
N.  Y.  Supp.  1060. 

"Wben  the  matter  Is  not  i>eculiarly  within  the  knowledge  of  defendant, 
and  the  plaintiff  has  the  means  of  obtaiDing  corre<!t  Information  apart  from 
the  statements  made  to  him,  he  may  not  recover  upon  the  false  representa- 
tfon."    Long  v.  Warren,  68  N.  Y.  428,  431. 

[2]  Furthermore  the  defendant  has  failed  to  prove  that  the  alleged 
false  representations  were  made.  On  page  10  of  the  testimony,  de- 
fendant states : 

"I  said :  'Mr.  O'Brien,  there  is  nothing  doing  If  you  can't  get  the  place 
for  me  for  $2,100.  I  ain't  going  to  take  It,  and  do  all  necessary  repairs, 
put  30  stalls  in  the  basement  and  wagon  room  on  the  ground  floor.' " 

This  was  in  reply  to  the  report  of  O'Brien  that  the  rent  would  be 
$2,400  or  $2,200.  If,  as  claimed  by  defendant,  the  plaintiff  agreed  to 
make  the  alterations,  why  should  defendant  care  whether  the  founda- 
tion walls  ran  the  full  length  of  the  building?  And  still  defendant 
claims  that  one  of  the  inducing  causes  for  his  signing  the  lease  was 
the  representation  by  plaintiff  that  such  walls  did  run  the  whole  length 
of  the  building.  There  are  other  features  of  the  defendant's  evidence 
which  tend  to  make  the  story  told  by  him  very  improbable. 

The  plaintiff  himself  tells  a  plain  and  probable  story,  and  in  addi- 
tion to  his  own  testimony  he  called  two  additional  disinterested  wit- 
nesses, who  testified  to  facts  entirely  at  variance  with  the  story  of 
defendant,  and  whose  testimony  must  impress  one  with  its  truth  and 
with  the  falseness  of  defendant's  story.  The  defendant  has  not  only 
failed  to  prove  his  affirmative  defense  by  a  fair  preponderance  of  evi- 
dence, but  the  record  discloses  that  the  weight  of  evidence  is  entirely 
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against  him.  It  would  serve  no  purpose  to  further  discuss  the  evi- 
dence, and  it  is  unnecessary  to  discuss  other  features  of  the  case. 

The  judgment  should  be  reversed,  not  only  upon  the  ground  that 
the  defendant  was  not  justified  in  believing  the  representations,  even 
if  made,  but  also  upon  the  ground  that  ttie  weight  of  the  evidence 
shows  that  plaintiff  did  not  make  the  representations  alleged  by  the 
defendant  to  have  been  made  by  him. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

LEHMAN,  J.,  concurs. 

BIJUR,  J.  I  concur,  but  on  the  ground  that  the  alleged  misrep- 
resentations of  the  plaintiff  are  not  actionable.  The  statement  that 
the  building  was  being  altered  and  that  plans  had  been  filed  were  quite 
immaterial :  First,  because  there  was  no  agreement  on  plaintiff's  part 
to  make  or  complete  any  alterations ;  and,  even  if  there  had  been,  the 
fact  that  they  were  being  made  at  any  particular  time  would  be  of  no 
importance,  provided  they  were  completed  on  time.  The  statement 
that  the  foundation  wall  ran  through  and  through  is  not  in  the  record 
connected  with  any  matter  of  any  importance,  and  the  same  criticism 
applies  to  it  as  to  the  other  statements  hereinabove  set  forth. 


(81  Misc.  Rep.  144.) 

LANQSDOHF  et  aL  T.  NEW  TORK  CENT.  &  H.  R.  R.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    Jane  17,  1913.) 

1.  Gabbibbs  (I  89*) — LiABrLiTT  as  Bailee — Qoodb  RErusED  bt  Consionbb. 

After  a  carrier  has  notlfled  the  shipper  that  goods  which  it  has  trans- 
iwrted  have  been  refused  by  the  consignee,  the  contract  of  carriage  Is 
completed,  and  the  carrier  Is  liable  only  as  bailee. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  {|  S24-330;  Dec. 
Dig.  I  89.*] 

2.  Oabbibbs  (t  89*) — ^LiABiurr  as  Bailbb: — Ikoobbbct  NonoB  of  Dbutxbt. 

Where  a  carrier,  after  notifying  the  shippers  of  the  consignee's  re- 
fusal to  receive  the  goods,  by  mistake  notified  them  that  the  goods  bad 
been  dellyered,  and  later  corrected  its  mistake,  It  was  not  liable  for 
negligence,  since  at  that  time  it  owed  no  duty  to  the  shipper,  except  to 
use  ordinary  care  In  keeping  the  goods  safely  stored. 

[Ed.  Note. — ^For  Other  cases,  see  Carriers,  Cent  Dig.  IS  824-380;  Dec. 
Dig.  I  89.*] 

3.  Cabbiers  (S  123*) — ^Liability  as  Baiuex — Pbozikatb  Cause  or  Loss. 

Where  the  shippers  knew  from  corresiwndence  with  the  consignee  that 
the  goods  had  been  refused  on  the  ground  that  they  were  never  ordered, 
and  an  attempt  to  collect  for  them  was  defeated  on  that  ground,  the 
erroneous  notice  by  the  carrier  that  the  goods  had  been  delivered,  later 
corrected,  even  If  a  negligent  violation  of  Its  duty,  was  not  the  pro^- 
mate  cause  of  the  loss. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  ||  606,  507,  639- 
643;  Dec.  Dig.  §  123.*] 

■For  eUiar  cu«s  am  un*  toplo  *  I  mmBBB  in  Deo.  A  Am.  Dlci.  U07  to  Oat*.  *  Bop'r  Indoaw 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Sigmund  Langsdorf  and  others  against  the  New  York 
Central  &  Hudson  River  Railroad  Company.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Alexander  S.  Lyman,  of  New  York  City  (William  Mann,  of  New 
York  City,  of  counsel),  for  appellant. 

Horicheimer  &  Cohen,  of  New  York  City  (B.  S.  Horkheimer,  of 
New  York  City,  of  counsel),  for  respondents. 

WHITAKER,  J.  This  is  an  action  brought  by  the  plaintiffs 
against  the  defendant  for  negligence  of  the  defendant  in  failing  to 
furnish  plaintiffs  with  accurate  information  regarding  the  delivery 
of  certain  goods  shipped  by  the  plaintiffs  on  the  railroad  of  defend- 
ant and  consigned  to  Koehn  &  Koehn,  at  Chicago,  111.  The  founda- 
tion of  plaintiffs'  claim  is  that  on  October  18,  1910,  plaintiffs  received 
notice  from  defendant  that  the  goods  in  question  had  been  delivered 
to  the  consignees,  Koehn  &  Koehn,  which  notice  was  false,  and  upon 
which  notice  plaintiffs  relied,  and  that  on  March  14,  1911,  defend- 
ant notified  plaintiffs  that  the  notice  of  October  18th  was  false. 

The  goods  were  shipped  by  plaintiffs  on  defendant's  railroad  on 
September  2,  1910,  and  the  freight  paid.  They  were  consigned  to 
Koehn  &  Koehn  at  Chicago.  'The  consignees  were  notified  by  the 
defendant  of  the  arrival  of  the  goods  on  September  12,  1910,  and 
they  refused  to  receive  the  goods  on  the  ground  that  they  had  not 
ordered  them.  The  defendant  gave  plaintiffs  notice  that  the  con- 
signees refused  to  receive  the  goods  on  October  1,  1910.  Where- 
upon plaintiffs  notified  the  defendant  that  the  goods  had  been  spe- 
cially ordered  by  the  consignees  and  were  their  property,  and  plain- 
tiffs refused  to  give  defendant  any  orders  for  their  disposal.  The 
plaintiffs,  however,  had  notice  from  the  consignees  themselves  as 
early  as  September  13th  that  the  consignees  would  not  receive  the 
goods,  upon  the  ground  that  they  had  never  ordered  them,  and  plain- 
tiffs notified  the  consignees  that  if  they  did  not  accept  the  goods  they 
would  remain  at  the  depot,  that  plaintiffs  would  not  take  them  back, 
and  when  the  bill  became  due  the  plaintiffs  would  "know  what  to 
do,"  and  on  September  ISth  the  consignees  advised  the  plaintiffs  of 
the  arrival  of  the  goods  and  that  the  storage  on  them  would  begin 
on  September  10th,  and  that  the  consignees  declined  to  accept  them. 
On  September  17th  plaintiffs  replied  to  the  letter  of  the  consignees 
and  inclosed  copies  of  the  orders  for  the  goods  which  they  had  re- 
ceived from  the  consignees,  and  stating  that  the  goods  would  remain 
at  the  depot  subject  to  the  consignees'  orders.  This  ended  the  cor- 
respondence between  plaintiffs  and  consignees  until  January  1st,  when 
plaintiffs  sent  a  bill  to  consignees  for  the  goods,  which  they  refused 
to  pay,  and  the  plaintiffs  put  the  matter  in  the  hands  of  their  lawyer 
for  collection, 

f1]  When  the  goods  arrived  at  Chicago,  the  destination,  in  good 
order,  within  a  prc^>er  time,  and  notice  was  given  to  the  consignees, 
142N.Y.a.— 22 
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who  refused  to  receive  them,  and  the  plaintiffs  received  due  notice 
of  such  refusal,  the  contract  of  carriage  by  defendant  was  completed. 
It  had  done  all  it  agreed  to  do,  and  was  in  no  way  responsible  for 
the  refusal  of  the  consignees  to  receive  the  goods.  The  defendant 
was  then  holding  the  goods,  not  as  a  carrier,  but  as  a  bailee.  Norfolk 
&  Western  Ry.  Co.  v.  Stuart's  Draft  Milling  Co.,  109  Va.  184,  63  S. 
E.  415. 

[2,  3]  The  plaintiffs  were  relying  upon  their  right  to  enforce  their 
claim  against  the  consignees  when  the  bill  for  them  became  due  on 
January  1,  1911,  and  were  treating  the  goods  as  belonging  to  the 
consignees.  Up  to  this  time  the  defendant  had  performed  all  the 
terms  and  conditions  of  its  contract  with  plaintiffs,  and  the  plain- 
tiffs were  making  no  claim  against  the  defendant.  On  October  12th 
the  defendant  received  notice  that  the  goods  had  been  delivered  to 
the  consignees,  and  so  notified  the  plaintiffs.  This  information  was 
false,  and  was  subsequently  on  March  2d  following  corrected.  The 
plaintiffs  based  no  action  upon  this  false  notice.  It  in  no  way  changed 
their  rights  or  remedies,  unless,  perhaps,  it  induced  them  to  delay 
their  proceeding  for  a  month  against  the  consignees.  This  false  no- 
tice was  a  gratuitous  statement  at  most,  made  after  all  the  rights  and 
liabilities  of  the  parties  had  become  fixed.  It  did  not  create  any  new 
liability  upon  the  part  of  the  defendant,  who  made  it  in  good  faith, 
believing  it  to  be  true. 

I  cannot  see,  under  the  circumstances,  how  it  damaged  the  plain- 
tiffs. The  damage  to  the  plaintiffs  in  no  way  arose  from  this  notice. 
The  damages  were  the  result  of  the  plaintiffs  shipping  goods  to  con- 
signees, who  had  not  ordered  them,  as  it  was  subsequently  deter- 
mined, and  not  by  reason  of  this  false  notice.  I  do  not  think  that 
this  false  notice  constituted  negligence,  inasmuch  as  at  the  time  it 
was  given  the  defendant  owed  no  duty  to  the  plaintiffs  in  respect 
thereto.  The  only  duty  the  defendant  owed  the  plaintiffs  at  this 
time  was  the  use  of  ordinary  care  in  keeping  the  goods  safely  in  its 
storagg  warehouse.  In  Knox  v.  Eden  Musee  Co.,  143  N.  Y.  441, 
at  page  461,  42  N.  E.  988,  at  page  995  (31  L.  R.  A.  779,  51  Am.  St. 
Rep.  700),  the  court  say : 

"To  constitute  actionable  negligence,  there  must  not  only  be  a  violation  of 
duty  owing  by  one  to  another,  or  to  the  public,  but  the  injury  must  be  the 
natural  consequence  of  the  alleged  negligent  act,  or  one  which  might  rea- 
sonably have  been  anticipated." 

Conceding,  however,  for  the  purpose  of  argument,  that  the  giving 
of  this  false  notice  was  negligence,  the  damage  to  plaintiffs  did  not 
flow  therefrom.  It  flowed  from  the  actions  of  the  plaintiffs  them- 
selves. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 
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(167  App.  Diy.  392.) 

In  re  HITOHINGS. 

(Supreme  Conrt,  Appellate  Dlvisloii,  Second  Department    June  6;  1918.) 

1.  Attobnst  and  Client  ({  126*) — StricuART  Rehbdibs  or  CLiBin< — ^Monon 

TO  CoicPEL  Payment — Discbetion  oir  Coubt. 

The  remedy  to  compel  an  attorney  by  motion  to  pay  over  money  which 
the  petitioner  claimed  was  due  her  Is  not  a  matter  of  absolute  right, 
but  rests  In  the  discretion  of  the  court 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client  Cent  Dig.  U 
264-273;   Dec.  Dig.  i  126.*] 

2.  Attobhxt  and  Cukht  (|  126*) — Suuuasy  Bkhedhs  of  Cliknt— Discbe- 

tion or  COTJBT. 

Where  an  attorney,  who  had  invested  petitioner's  money  as  her  agent 
and  not  in  his  professional  capacity,  became  insolvent  and  went  Into 
bankruptcy,  a  summary  order  for  him  to  pay  over  the  sums  due  peti- 
tioner was  properly  refused;  it  appearing  that  be  had  acted  in  good 
faith  and  was  without  funds,  and  that  the  only  effect  of  the  order  would 
be  to  render  him  in  contempt  of  court 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client  Cent  Dig.  H 
264-273;    Dec.  Dig.  f  128.»] 

8.  Attobnet  and  Client  (§  126*) — SinmABT  Remedies  or  Client — Liabili- 
ties OF  Pabtnebs. 

Where  one  member  of  a  firm  of  attorneys  received  plaintiff's  money 
for  investment  and,  becoming  involved,  lost  the  same,  although  his  good 
faith  was  not  questioned,  his  partners  should  not  be  required  by  sum- 
mary motion  to  pay  over  to  petitioner  the  amount  lost;  petitioner  hav- 
ing an  adequate  remedy  at  law,  in  which  the  llabili^  of  the  parties 
might  be  determined. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client  Cent  Dig.  IS 
264-273;    Dea  Dig.  {  126.*] 

Appeal  from  Special  Term,  Kings  County. 

In  the  matter  of  the  application  of  Maria  D.  Hitchings  to  compel 
William  F.  Wyckoff  and  others,  attorneys  at  law  and  copartners,  to 
pay  over  certain  moneys.  From  an  order  denying  the  motion,  peti- 
tioner appeals.    Order  affirmed. 

On  December  29,  1911,  Maria  D.  Hitchings  received  a  letter  from  the  firm 
of  Wyckoff,  Clarke  ft  Frost,  signed  by  them  on  their  usual  law  offices  letter 
head,  requesting  her  to  bring  to  them  a  certain  $1,500  bond  and  the  accom- 
panying mortgage,  and  inclosing  a  satisfaction  piece  of  same  for  execution. 
Said  Hitchings  complied  with  this  request  on  December  30,  1911.  On  March 
6,  1912,  said  Hitchings  received'  from  Wyckoff,  Clarke  ft  Frost  the  sum  of 
$44.10,  together  with  an  Interest  statement  purporting  to  show  same  was  the 
interest  on  the  still  outstanding  mortgage.  On  July  6,  1912,  the  same  amount 
and  a  similar  interest  statement  of  similar  purport  were  received  from  said 
firm.  Both  of  the  last-mentioned  sums  were  equivalent  to  the  semiannual 
amount  of  interest  less  the  usual  collection  fee.  Repeated  inquiries  during 
all  of  1912  at  the  offices  of  the  firm  resulted  in  statements  by  those  in  charge 
tliat  (1)  the  mortgage  was  stlU  outstanding,  and  that  (2)  said  Hitchings  pa- 
pers had  been  mislaid.  In  February,  1913,  a  search  of  the  records  revealed 
the  fact  that  the  satlsfactloiv  piece  had  been  filed  and  recorded  in  Queens 
county  clerk's  office  on  January  4,  1912.  Payment  was  thereupon  duly  de- 
manded, but  same  was  neglected  and  refused. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

*FoT  otber  cum  sm  nun*  topic  A  I  mmBSB  Id  Dae.  ft  Am.  Digs.  U07  to  dat*.  A  R«p'r  Index** 


Digitized  by 


Google 


340  142  NIDW  ZOBK  8UPFLBUBNT  (Sup.  Ct. 

Harry  W.  Kouwenhoven,  of  Brooklyn  (Walter  E.  Warner,  of 
Brooklyn,  of  counsel),  for  appellant. 

Edgar  Jackson,  of  Freeport,  and  Frederic  E.  Mygatt,  of  New  York 
City,  for  respondents. 

PER  CURIAM.  This  is  an  appeal  from  an  order  made  at  Special 
Term  in  Kings  county,  denying  a  motion  made  by  the  petitioner  for 
a  summary  order  to  compel  certain  attorneys,  who  composed  the 
firm  of  WyckofF,  Clarke  &  Frost,  to  pay  over  to  the  petitioner  cer- 
tain moneys.  The  motion  was  denied  in  the  discretion  of  the  court, 
and  without  prejudice  to  the  right  of  petitioner  to  bring  an  action. 

[1,  2]  In  an  application  like  this,  the  granting  of  the  relief  sought 
is  within  the  discretion  of  the  court,  and  it  is  not  a  matter  of  abso- 
lute legal  right.  Matter  of  Schell,  128  N.  Y.  67,  27  N.  E.  957. 
Where  the  moneys  sought  to  be  collected  were  received  by  an  attor- 
ney, not  in  his  professional  capacity,  but  as  a  business  agent  of  thQ 
person  who  paid  them  over  to  him,  then  an  order  cannot  issue  sum- 
marily against  him  for  the  repayment  of  the  moneys  in  question. 
Matter  of  Langslow,  167  N.  Y.  314,  60  N,  E.  590.  The  moneys  in 
question  were  given  originally  by  the  petitioner  to  William  F,  Wyck- 
ofF, who  was  an  attorney  at  law,  but  who  at  the  same  time  was  en- 
gaged in  large  and  frequent  real  estate  operations.  They  were  given 
to  him  for  investment  on  bond  and  mortgage  at  his  discretion  and 
judgment.  They  were  invested  originally  in  one  bond  and  mort- 
gage, which  was  subsequently  paid  off,  jand  then  again  in  another 
bond  and  mortgage,  which  was  likewise  paid  off.  The  moneys  in 
payment  of  the  second  bond  and  mortgage  were  received  by  the  firm 
of  Wyckoff,  Clarke  &  Frost,  and  by  it  turned  over  to  Mr.  Wyckoff 
in  his  individual  capacity.  He  has  met  with  considerable  misfortune, 
and  has  been  obliged  to  go  into  bankruptcy.  This  application  was 
made  to  compel  him  and  his  copartners  to  pay  over  these  moneys  to 
the  petitioner  under  pain  of  imprisonment  for  contempt.  So  far  as 
Wyckoff  is  concerned,  it  seems  to  us  that  the  discretion  of  the  court 
was  exercised  properly  enough,  as  it  appears  that  he  is  in  bankruptcy, 
and  has  no  funds  to  meet  the  requirement  of  a  summary  order.  The 
only  effect  of  such  order  ^ould  be  to  set  in  motion  an  imprisonment 
of  Wyckoff,  and  there  is  no  reasonable  suggestion  that  in  any  of  his 
dealings  with  the  petitioner  he  was  guilty  of  fraud  or  professional 
impropriety. 

[3]  As  to  the  other  respondents,  the  proof  is  that,  while  they  were 
copartners  with  Wyckoff,  yet  each  of  them  had  his  own  line  of  busi- 
ness, making  investments  for  his  individual  clients,  and  that  none 
of  them  had  anything  to  do  with  investments  for  the  personal  clients 
of  the  other  partners,  or  in  holding  any  moneys,  except  those  given 
to  each  of  them  individually  for  such  purpose.  It  may  very  well  be 
that  all  three  partners  may  be  liable  to  this  petitioner  in  an  appropriate 
action ;  but  we  think  this  is  not  a  case  for  a  summary  order  against 
cither  Clarke  or  Frost,  under  the  circumstances  set  forth  in  the  rec- 
ord. The  facts  of  this  case  distinguish  it  from  that  of  Matter  of  Day, 
142  N.  Y.  Supp.  62. 

Order  affirmed,  without  costs. 
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LITTMAN  T.  HABRIS  et  aL 
(Sapreme  Court,  Appellate  Division,  First  Department    June  IS,  1913.) 

1.  Appeai.  and  E^bob  (S  1195*) — Retbial — Law  of  thb  Cask. 

Where,  on  retrial,  the  evidence  Is  the  same  as  It  was  before,  the  opin- 
ion of  the  appellate  contt  Is  the  law  of  the  case.  ' 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  4661- 
4665;    Dec.  Dig.  {  1195.»] 

2.  WrTNBssiw  (8  324*) — Contbadictions. 

Where  defendant  was  called  as  a  witness  by  plaintiff,  plaintiff  was 
not  bound  by  her  explanation  of  the  transaction,  where  there  were  many 
contradictions  between  her  testimony  on  the  first  and  second  trials. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  1 1097 ;  Dec.  Dig. 
i  324.*] 

8.  CoBPOBATioRB  (i  548*) — F'SAunTTLBifr  Contetahoks — Pbopkbtt  of  Cobfo- 

BATION. 

Where  a  person  In  substantial  control  of  a  corporation  resigns  his  of- 
fice, disposes  of  his  holdings  of  stock,  and  then  acquires  by  transfer  to 
himself  all  of  the  corporate  assets,  he  has  the  bnrden  of  proving  that 
every  step  In  the  transaction  was  unobjectionable,  and  that  the  corpo- 
rate creditors  were  not  Injured. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  H  2182-2186; 
Dec  Dig.  i  648.*] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Morris  Littman  against  Frances  A.  Harris  and  others. 
From  a  judgment  for  plaintiff,  defendant  Harris  appeals.    Affirmed. 
The  following  is  the  opinion  of  Giegerich,  J.,  at  Special  Term : 

[1]  It  was  held  by  the  Appellate  Division  upon  the  aptteal  from  the  judg- 
ment rendered  after  the  first  trial  that  the  facts  then  adduced  In  support 
of  the  plaintiff's  case  were  sutDdent  to  cast  upofi  the  defendant  Harris  the 
burden  of  establishing  the  bona  fides  of  the  transfers  to  her.  Llttmann  v. 
Harris,  148  App.  Dlv.  31,  131  N.  Y.  Supp.  1006.  The  same  ruling  must  equally 
be  held  to  apply  to  the  present  record,  unless  In  the  course  of  her  examina- 
tion and  cross-examination  as  a  witness  for  the  plaintiff  the  suspicious  fea- 
tures of  the  case  were  sufficiently  explained  to  relieve  her  from  the  necessity 
of  offering  testimony  on  her  own  behalf;  for  none  of  any  consequence  was 
offered  by  her  after  the  close  of  the  plaintiff's  case.  Upon  this  point  after 
comparing  the  evidence  on  the  present  trial  with  the  summary  of  the  evi- 
dence contained  in  the  opinion  of  the  Appellate  Division,  my  conclusion  is 
that  the  defendant  Harris  is  not  in  any  materially  better  position  than  she 
was  on  the  first  triaL 

[2]  There  are  too  many  contradictions  between  her  testimony  on  this  and 
on  former  occasions,  and  the  absence  of  books,  records,  and  documentary  evi- 
dence covering  the  period  when  the  transfers  were  made  is  too  suspicious  a 
circumstance,  to  permit  the  acceptance  of  her  attempted  explanations  as  satis- 
factory evidence ;  and  the  plaintiff  was  not  bound  by  her  explanations. 
Becker  v.  Koch,  104  N.  T.  394;  10  N.  E.  701,  58  Am.  Kep.  515. 

[3]  When  a  person  in  substantial  control  of  a  corporation  resigns  his  of- 
fice, rids  himself  of  his  holdings  of  stock,  and  then  acquires  by  transfer  to 
himself  all  the  assets  of  the  corporation,  he  must  at  least  take  care  to  pro- 
vide himself  with,  and  to  preserve,  the  clearest  possible  evidence  that  every 
step  in  the  transaction  was  unobjectionable,  and  that  creditors  were  not  in- 
jured. The  defendant  Harris  has  failed  to  sustain,  in  this  respect,  the  bur- 
den which  the  circumstances  of  the  case  cast  upon  her,  and  there  must  be 
judgment  for  the  plaintiff  for  the  amount  of  his  former  judgment,  with  In- 
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tereBt,  and  with  the  costs  of  this  action.    Mnrtba  y.  Cnrley,  90  N.  T.  8T2; 
Decker  v.  Decker,  108  N.  T.  128,  15  N.  E.  307. 

Sabmlt,  with  proof  of  service,  proposed  findings  and  Judgment  in  accord- 
ance with  these  views. 

Argued  before  INGRAHAM,  P,  J.,  and  McLAUGHLIN, 
LAUGHUN,  CLARKE,  SCOTT,  MILLER,  DOWLING,  and 
HOTCHKISS,  JJ. 

C.  Goldzier,  of  New  York  City,  for  appellant. 

W.  F.  Severance,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Judgment  afGrmed,  with  costs,  on  opinion  of 
Giegerich,  J.    Order  filed. 


BUBNSTINE  ▼'  BURNSTINB. 
(Supreme  Court,  Appellate  Division,  First  Department    June  20,  1913.) 

Appeal  and  Ebbob  ({  876*) — Questions  Reviewable — Appeals  fbov  Oboebs. 

A  Judgment  can  only  be  corrected  on  appeal  from'  the  Judgment,  and 
not  on  appeal  from  an  order  denying  a  motion  to  resettle  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  U  864^ 
3S59;  Dec.  Dig.  |  876.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Aurelia  M.  Burnstine  against  Nathan  Bumstine.  From 
an  order  denying  a  motion  for  resettlement  of  findings  and  judgment, 
and  from  an  order  denying  motion  for  reargument,  defendant  appeals. 
Order  denying  motion  for  reargument  affirmed,  and  order  denying 
motion  for  resettlement  modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT. 
DOWLING,  and  HOTCHKISS,  JJ. 

Wales  F.  Severance,  of  New  York  City,  for  appellant 
Charles  Strauss,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  order  denying  motion  for  reargument  is  af- 
firmed. The  order  denying  motion  for  resettlement  is  modified,  by 
striking  out  the  provision  of  the  judgment  that  it  was  entered  on  mo- 
tion of  the  defendant's  attorney,  and,  as  so  modified,  affirmed,  with- 
out costs,  on  the  ground  that  the  judgment  can  be  corrected  on  appeal 
from  the  judgment,  and  not  on  appeal  from  an  order  denying  a  motion 
to  resettle  it 


HARRIS  y.  RASKIN  et  aL 
(Supreme  Court  Appellate  Term,  First  Department    June  17,  1913.) 

1.  Pbinoipal  and  Agent  (§  122*) — Aoenot — Statements  o»  Agent. 

The  authority  of  an  agent  to  bind  his  principal  by  a  lease  of  real 
property  cannot  be  established  by  admissions  of  the  agent 

[Ed.  Note. — For  other  cases,  see  I^lncipal  and  Agent,  Cent  Dig.  H 
416-419;    Dec.  Dig.  |  122.*] 
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2.  Pbiroipai.  and  AokKT  d  100*)— AuTHOBirr  or  Aoent  —  EzKoxrnoN  or 

IiKikBK. 

A  salesman  of  a  corporation,  with  power  to  sign  checks  and  attend  to 
routine  business,  did  not  have  Implied  power  to  execute  a  lease  of  real 
property  for  his  principal. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  U 
282-273,  348,  364,  368-373 ;    Dec.  Dig.  {  XOO.*] 

3.  EviDBNCK    a    148*) — ^Tbucfhons    CoifVEBSATioir — ^IDBRTITT    or    Pebson 

Sfeakino. 

A  telephone  communication  cannot  be  proved,  without  evidence  of  the 
actual  identity  of  the  person  speaking. 

[Ed.  Note— For  other  cases,  see  Evidence,  Cent  Dig.  f  438;  Dec.  Dig. 
§  148.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Mark  Harris  against  Rudolph  Raskin  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal.  Reversed,  and  new  trial 
ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Max  Sheinart,  of  New  York  City,  for  appellants. 
Bernard  S.  Deutsch,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  in  this  action  claims  that  the  defend- 
ants by  their  duly  authorized  agent  agreed  to  lease  certain  premises 
for  one  year,  that  all  the  terms  of  the  lease  were  agreed  upon,  that  a 
deposit  on  the  lease  was  made,  and  that  the  defendants  are  conse- 
quently liable  for  the  rent  of  the  premises,  though  they  refused  to  sign 
the  final  lease  and  never  occupied  the  premises.  The  defendants  deny 
that  the  alleged  agent  had  any  authority  to  bind  them,  and  the  alleged 
agent  denies  that  he  attempted  to  bind  them  or  agreed  upon  all  the 
terms  of  the  lease. 

[1]  There  is  no  doubt  in  my  opinion  that  the  jury  were  fully  justi- 
fied in  believing  the  testimony  produced  by  the  plaintiff,  and  that  they 
could  properly  find  that  the  alleged  agent  of  the  defendants  repre- 
sented himself  as  being  authorized  by  the  defendants  to  lease  the  prem- 
ises, and  agreed  upon  all  the  terms  of  the  lease ;  but  I  cannot  find  that 
the  plaintiff  has  presented  any  competent  testimony  that  the  defend- 
ants authorized  the  alleged  agent  to  make  the  lease.  The  negotiations 
in  r^ard  to  the  lease  were  all  held  with  a  young  man  named  Taubin, 
who  stated  that  the  defendants  were  the  owners  of  the  Taubin  Bag 
Company,  and  desired  to  lease  the  premises  for  the  Taubin  Bag  Cc«n- 
pany.  His  statements  fhat  he  had  the  power  to  represent  the  defend- 
ants in  making  the  lease  must  be  disregarded ;  for,  of  course,  agency 
cannot  be  proven  by  the  admission  of  the  agent. 

[2]  The  only  proof  presented  as  to  his  actual  agency  was  his  own 
testimony  and  the  testimony  of  one  of  the  defendants  that  he  was  the 
salesman  of  the  Taubin  Bag  Company,  with  power  to  sign  checks  and 
attend  to  the  routine  business.    This,  of  course,  is  insufficient  to  show 
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power  to  bind  the  defendants  in  an  extraordinary  matter,  such  as 
the  making  of  a  lease. 

[3J  In  addition,  the  plaintiff  attempted  to  show  ratification  by  one 
of  the  defendants  through  a  telephone  conversation,  in  which  the  per- 
son speaking  represented  himself  as  one  of  the  defendants.  Without 
proof  of  the  actual  identity  of  the  person  speaking,  I  think  that  this 
evidence  was  inadmissible. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellants  to  abide  the  event.    All  concur. 


HERSHKOPF  v.  ENGEL  et  ai 
(Supreme  Court,  Appellate  Term,  First  Department    Jane  17,  1913.) 

1.  Landlord  and  Tenant  ({296*) — Right  to  Dispossession. 

In  order  to  obtain  the  right  to  dispossess  his  alleged  tenant,  the  plain- 
tiff must  establish  that  the  relation  of  landlord  and  tenant  existed  be- 
tween them. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {{ 
1272-1275,  1283;    Dec.  Dig.  §  296.*] 

2.  Landlord  and  Tenant  ({  18*) — ^Existence  or  Relation — Implied  Ten- 

ancy. 

While  the  relation  of  landlord  and  tenant  arises  only  by  agreement 
of  the  parties,  such  an  agreement  may  ordinarily  be  implied  from  the 
fact  that  the  person  entitled  to  the  premises  voluntarily  allows  another 
to  enter  into  possession. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {{ 
46-48;   Dec.  Dig.  |  18.*] 

8.  Landlord  and  Tenant  (§  77*) — Action  to  Recover  Possession — Estoppel. 

Where  plaintiff,  the  tenant  of  a  barber  shop,  sold  it,  with  its  fixtures, 
to  his  nephew  and  his  partner,  telling  his  nephew  that  he  could  occupy 
the  premises  as  a  tenant  by  the  month,  but  giving  no  assignment  of  the 
lease  In  writing  as  required  by  the  statute,  and  allowed  a  purchaser 
from  the  nephew  to  believe  that  he,  the  purchaser,  was  the  tenant  of 
the  owner,  and  not  of  plaintiff,  be  was  estopped  from  dispossessing  the 
purchaser. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  C^ent  Dig.  { 
232;   Dec  Dig.  |  77.*] 

Bljur,  J.,  dissenting. 

Appeal  from  Municipal  C^ourt,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Adolph  Hershkopf  against  George  Engel  and  another. 
From  a  final  order  in  favor  of  plaintiff,  as  landlord,  upon  a  verdict 
rendered  by  direction  of  the  court,  defendant,  as  tenant,  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Reuben  Dorfman,  of  New  York  City,  for  appellant. 
Nathan  Waxman,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  tenant,  Kaczer,  appeals  from  a  final  order  in 
summary  proceedings  entered  upon  the  direction  of  a  verdict  in  favor 
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of  the  landlord.  It  appears  that  the  landlord  is  a  barber,  and  occupied 
the  premises  until  June,  1912,  under  a  written  lease  from  the  owner 
which  had  still  several  years  to  run.  In  June,  1912,  he  sold  the  place 
of  business,  including  the  fixtures,  to  his  nephew,  Engel.  In  October, 
1912,  the  appellant,  Kaczer,  entered  into  a  partnership  arrangement 
with  Engel.  Kaczer  appears  to  be  totally  illiterate,  and  Hershkopf, 
the  original  owner  of  the  barber  shop,  appears  to  have  drawn  up  the 
partnership  papers.  From  June  to  November,  Engel,  or  Engel  &  Kac- 
zer, paid  the  rent  of  the  premises  directly  to  the  owner  of  the  prem- 
ises. Thereafter  a  dispute  arose  between  Kaczer  and  Hershkopf,  and 
in  December  Hershkopf  claimed  that  Engel  &  Kaczer  were  only  his 
monthly  tenants,  and  brought  this  proceeding  to  dispossess  them. 

[1-3]  In  order  to  obtain  the  right  to  dispossess  these  alleged  ten- 
ants, Hershkopf  must  establish  that  the  relation  of  landlord  and  ten- 
ant existed  between  them.  At  the  trial,  Hershkopf  testified  that  he 
told  Engel,  at  the  time  he  sold  the  business  to  him,  that  he  could  oc- 
cupy the  premises  as  his  monthly  tenant.  Engel,  his  nephew,  who, 
though  nominally  a  party  to  the  proceedings,  has  sold  out  his  interest  • 
to  Kaczer,  proved  a  friendly  witness  to  his  uncle,  and  corroborated 
him.  Kaczer,  on  the  other  hand,  attemp^ted  to  show  that  Hershkopf 
had  assigned  the  lease  to  Engel.  The  trial  justice  held  that,  since  he 
failed  to  show  an  assignment  in  writing  as  required  by  the  statute,  a 
verdict  must  be  directed  in  favor  of  Hershkopf.  I  think  that  the  trial 
justice  was  in  error  in  holding  that,  if  there  were  no  written  assign- 
ment, then  as  a  matter  of  law  the  alleged  landlord  was  entitled  to  a 
recovery  of  the  premises. 

Kaczer  testified  somewhat  vaguely,  as  illiterate  witnesses  are  apt  to 
testify;  but  his  testimony  seems  to  me  sufficient  to  establish  that, 
when  he  went  into  partnership  with  Engel,  Hershkopf  told  him  that 
Engel  was  entitled  to  the  lease,  and  that  he  would  have  the  same  rights 
as  Engel  had.  Unquestionably  this  evidence  is  insufficient  to  give 
Kaczer  any  affirmative  rights  under  an  assignment;  but  in  this  case 
he  is  claiming  no  affirmative  rights.  He  is  claiming  only  that  he  never 
became  Hershkopf's  tenant.  The  relation  of  landlord  and  tenant 
arises  only  by  agreement  of  the  parties.  Ordinarily  such  an  agree- 
ment might  be  implied  from  the  fact  that  the  person  entitled  to  the 
premises  voluntarily  allows  another  to  enter  into  possession;  but  in 
this  case  the  implied  agreement  is  negatived  by  Hershkopf's  act  in 
leading  Kaczer  to  believe  that  he  had  a  right  to  the  premises.  Hersh- 
kopf has  undoubtedly  sold  his  business,  has  undoubtedly  allowed  the 
buyer  to  pay  rent  to  the  owner  of  the  premises,  and,  according  to  Kac- 
zer's  testimony,  has  led  him  to  believe  that  he  was  the  tenant  of  the 
owner,  and  not  the  tenant  of  Hershkopf.  It  would,  in  my  opinion,  be 
contrary  to  law  and  equity  to  permit  Hershkopf  thereafter  to  dispos- 
sess his  purchaser  upon  any  claim  that  he  is  the  purchaser's  landlord, 
because  he  has  made  no  valid  assignment  of  the  lease. 

The  order  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event 

WHITAKER,  J.,  concurs.    BIJUR,  J.,  dissents. 
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HILL  T.  OUABANTX  TRUST  00.  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    June  20,  1913.) 

Insane  Pebsonb  (|  94*) — Guabdians  Ad  "Lttek — Incompetent. 

As  no  appearance  without  a  guardian  ad  litem  is  binding  upon  an  in- 
competent, a  guardian  should  be  appointed,  where  it  is  sought  to  bind 
him  by  a  judgment  separate  from  his  committee. 

[Ed.  Note.— For  other  cases,  see  Insane  Persons,  Cent  Dig.  §|  164, 
165;  Dec.  Dig.  §  94.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Marie  Hill  against  Alphonse  J.  Stephani  and  the  Equita- 
ble Trust  Company,  as  his  committee,  with  the  Guaranty  Trust  Com- 
pany and  another,  as  trustees,  impleaded.  From  an  order  denying  a 
motion  for  the  appointment  of  a  guardian  ad  litem,  the  impleaded  de- 
fendants appeal.    Order  reversed. 

Argued  before  INGRAHAM,  P,  J.,  and  LAUGHLIN,  SCOTT, 
and  DOWLING,  JJ. 

Theo.  W.  Morris,  Jr.,  of  New  York  City,  for  appellant  Hill. 

E.  R.  Greene,  of  New  York  City,  for  appellants  Guaranty  Trust  Co. 
and  another. 

Carl  A.  Hansmann,  of  New  York  City,  for  respondents. 

PER  CURIAM.  As  the  incompetent  is  made  a  party  defendant, 
and  a  judgment  is  asked  binding  him,  as  distinct  from  his  committee, 
it  is  necessary  that  he  should  appear  by  a  guardian  ad  litem,  as  no 
appearance  without  a  guardian  ad  litem  would  be  effective. 

The  order  appealed  from  is  therefore  reversed,  and  the  Equitable 
Trust  Company,  the  committee  of  the  personal  estate  of  the  incom- 
petent, is  appointed  his  guardian  ad  litem.    Settle  order  on  notice. 


(81  Misc.  Rep.  177.) 

INDEPENDENT  OWNERS'  GARAGE  CO.  V.  HIRSCH. 

(Supreme  Court  Appellate  Term,  First  Department    Jqne  18,  1913.) 

CONTBACTS   (§    280*) — CONSTBTJCTION — INSPECTION. 

Under  the  contract  of  defendant  to  Inspect  plaintiff's  electric  installa- 
tion for  purpose  of  determining  correctness  of  charges  for  current,  be 
guaranteeing  a  saving  of  10  per  cent,  or  to  refund  the  fee  paid  him  for 
inspection,  he  also  agreeing  without  extra  charge  to  obtain  the  cheapest 
contract  for  plaintiff's  electric  current,  to  test  its  meters  and  examine 
its  motors,  and  audit  its  bills  when  presented,  and  audit  prior  bills  and 
obtain  rebates  on  all  overcharged  bills  to  date,  the  reduction  guaranteed 
is  to  arise  from  what  defendant  agrees  to  do,  so  that  there  being  no  re- 
duction, it  is  no  excuse,  preventing  recovery  of  the  fee  paid,  that  plain- 
tiff has  not  followed  defendant's  recommendation  to  substitute  tungsten 
burners  for  old-style  lamps. 

[Ed.  Note.— For  other  cases,  see  (Contracts,  Cent.  Dig.  ||  1249-1280; 
Dec.  Dig.  I  280.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  Independent  Owners'  Garage  Company  against  Oscar 
A.  Hirsch,  doing  business  as  Electrical  Consumers'  Adjustment  Com- 
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pany.    From  a  judgment  for  defendant,  after  a  trial  without  a  jury, 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 
Argued  April  term,  1913,  before  GUY,  GERARD,  and  PAGE,  JJ. 

Dunlop  &  Smith,  of  New  York  City  (Reginald  Heber  Smith,  of 
New  York  City,  of  counsel),  for  appellant. 
David  Bernstein,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  action  was  brought  to  recover  $75  paid  by  the  plain- 
tiflF,  owner  of  an  automobile  garage,  to  the  defendant.  The  contract 
between  these  parties  was  explicit,  and  was  drawn  and  accepted  in 
duplicate  as  follows : 

"We  reqnest  yon  to  make  such  Inspection,  as  may  be  necessary,  of  our  elec- 
tric installation,  for  the  purpose  of  determining  correctness  of  charges  for 
current,  and  agree  to  pay  yonr  inspector  $75  on  presenting  certificate  of  In- 
spection. Yon  guarantee  a  saving  of  at  least  10  per  cent  or  agree  to  re- 
fund tbe  fee  paid.  It  is  further  understood  and  agreed  that  upon  said  pay- 
ment, without  extra  charge,  you  will  obtain  tbe  cheapest  contract  for  our 
electric  current,  also  test  onr*  meters  and  examine  motors  whenever  neces- 
sary, and  audit  our  bills  for  one  year  from  date,  as  they  are  presented  to 
you  monthly;  also  audit  all  bills  for  past  five  months  and  guarantee  to 
obtain  rebates  on  all  overcharged  bills  to  date,  before  the  termination  of 
this  contract,  or  to  refund  the  fee  paid  herein." 

At  the  bottom  of  the  contract  is  printed  in  heavy  type : 

"Not  responsible  for  any  agreement  made  with  solicitor  other  than  stated 
herein." 

It  is  quite  evident  from  the  wording  of  the  contract  that  the  saving 
of  10  per  cent,  was  the  inducement  which  led  the  plaintiff  to  enter 
into  the  agreement  and  pay  the  fee  of  $75.  The  inspection  of  his 
plant  by  the  defendant  was  merely  incidental  to  the  saving  and  a  means 
whereby  it  was  to  be  brought  about.  The  inspection  alone  was  of  no 
value  to  the  plaintiff.  The  defendant  expressly  guarantees  a  saving 
of  10  per  cent,  or  agrees  to  return  the  money.  No  attempt  was  made 
at  the  trial  to  show  that  any  saving  whatever  in  the  plaintiff's  light 
bills  had  been  accomplished  by  the  defendant,  to  rebut  the  plaintiff's 
testimony  that  no  saving  was  made.  On  the  contrary,  the  defendant 
attempted  to  prove  an  excuse  for  his  failure  to  reduce  the  bills,  in  that 
he  made  certain  recommendations  to  the  plaintiff  to  change  his  lamps 
from  carbon  burners  to  tungsten  or  tantalum,  which  he  says  would 
have  caused  a  reduction  in  the  bills,  had  the  plaintiff  followed  his 
recommendations.  The  plaintiff's  reply  to  this  attempted  defense  is 
that  his  contract  did  not  require  him  to  make  any  changes  in  his  lights, 
and  nothing  of  the  kind  was  contemplated  by  the  parties. 

Any  man  at  all  familiar  with  electric  lights  knows  that  he  could 
make  a  saving  in  his  lighting  by  replacing  the  old  style  of  lamps  with 
tungsten  burners,  and  it  required  no  $75  inspection  by  the  defendant 
to  make  the  fact  known  to  the  .plaintiff.  He  testified  that  he  already 
knew  it,  and  only  refrained  from  making  the  change  because  the  tung- 
sten lamps  in  his  opinion  broke  too  easily.  A  single  reading  of  the 
contract  demonstrates  clearly  that  the  reduction  guaranteed  by  the  de- 
fendant was  to  arise  from  keeping  a  closer  check  upon  the  bills  of  the 
Edison  Company,  by  testing  the  meters,  examining  motors,  obtaining 
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a  better  contract,  and  auditing  bills.  The  contract  says  clearly  that 
the  inspection  is  to  be  "for  the  purpose  of  determining  correctness  of 
charges  for  current,"  and  any  recommendations  made  by  the  defend- 
ant to  the  plaintiff  as  to  changing  his  li^ts  and  installing  a  new  sys- 
tem are  immaterial.  The  contract  guarantees  a  saving  of  at  least  10 
per  cent,  upon  lighting  bills  or  money  refunded.  It  is  proved  that  no 
saving  of  any  kind  was  made,  and  the  excuse  offered  is  without  merit. 
The  judgment  is  absolutely  unsupported  by  the  evidence,  and  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event   All  concur. 


CRUSINS  ▼.  SIEQMAN  et  aL 
(Snpreme  Court,  Special  Term,  New  York  County.    Tone,  1913.) 

L  Bnxfi  AND  NoTis  (i  376*) — Bora  Fidx  Pttbchasebs — Effbot  or  Usdbt. 

Where  a  note  Is  void  for  usury  under  'General  Business  Law  (Consol. 
Laws  1909,  c.  20)  f  373,  providing  that  all  notes  and  bills  shall  be  void 
where  a  higher  rate  of  interest  Is  reserved  than  Is  allowed,  a  purchaser 
for  value  and  without  notice  cannot,  under  Negotiable  Instruments  Law 
(Consol.  Laws  1909,  c.  38)  |  96,  providing  that  a  holder  in  due  course 
holds  the  instrument  free  from  any  defect  of  title  of  prior  parties,  en- 
force the  note. 

[Ed.  Note. — For  other  cases,  see  BHla  and  Notes,  Gent  Dig.  {  952;  Dec. 
Dig.  {  876.*] 

2.  UsuBT  (I  94*) — BqmTABLB  Bbliet. 

While  General  Business  Law  (Consol.  Laws  1909,  c.  20)  {  373,  provid- 
ing that,  whenever  it  shall  appear  that  any  bill  or  note  is  usurious,  the 
court  shall  declare  the  same  to  be  void  and  enjoin  prosecution  thereon, 
does  not  authorize  the  maintenance  of  an  action  merely  to  have  a  past- 
due  note  adjudged  void  on  the  ground  of  usury  because  the  maker  has 
a  perfect  defense,  yet,  where  an  action  is  pending  on  one  void  note,  the 
maker  is  entitled  to  an  injiuctlon  to  prevent  the  enforcement  of  It  and 
a  whole  series  of  usurious  instruments  held  by  a  bona  fide  purchaser. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent  Dig.  |  195;  Dec.  Dig. 
194.*] 

Action  by  Henry  N,  Crusins  against  Arthur  Siegman  and  another. 
On  motion  for  an  injunction  pendente  lite.    Motion  granted. 

Herman  J.  Rubenstein,  of  New  York  City,  for  the  motion. 
Herman  B.  Goodstein,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  action  is  to  have  certain  promissory  notes 
adjudged  void  and  to  have  them  surrendered  to  the  plaintiff,  together 
with  certain  jewelry  pledged  as  security  for  their  payment,  and  also 
to  restrain  one  of  the  defendants  from  prosecuting  an  action  com- 
menced upon  one  of  the  notes  in  the  City  Court  of  the  City  of  New 
York. 

[  1  ]  The  present  application  is  for  an  injunction  restraining  the  de- 
fendants pendente  lite  from  selling  or  otherwise  disposing  of  the  jew- 
elry, and  also  restraining  the  prosecution  of  the  action  in  the  City 
Court.    The  ground  of  the  action  is  that  the  notes  were  given  upon 

*For  other  caaaa  «••  lanw  topic  a  t  itokbbb  In  Dee.  A  Am.  Dtgi.  1107  to  iiM,  It  Rep'r  Indexes 


Digitized  by 


Google 


Sup.  Ct)  GBU8INS  V.  SIBOMAN  849 

a  usurious  consideration,  and  the  relief  demanded  is  that  prescribed 
by  section  373  of  the  General  Business  Law  (Consol.  Laws  1909,  c.  20) 
and  which,  so  far  as  applicable,  reads  as  follows: 

"Whenever  It  shall  satlafactorlly  appear  by  the  admissions  of  the  defend- 
ant, or  by  proof,  that  any  bond,  bill,  note,  assurance,  pledge^  conveyance,  con- 
tract, security  or  any  evidence  of  debt  has  been  taken  or  received  in  viola- 
tion of  the  foregoing  provisions,  the  court  shall  declare  the  same  to  be  void, 
and  enjoin  any  prosecution  thereon,  and  order  the  same  to  be  surrendered 
and  canceled." 

The  notes  were  originally  made  by  the  plaintiff  to  the  order  of  the 
defendant  Libbie  Fleig.  She  has  transferred  them,  together  with  the 
jewelry,  to  the  defendant  Siegman,  and  upon  the  papers  before  me 
it  must  be  held,  for  the  purposes  of  this  motion,  diat  such  transfer 
was  made  for  value,  before  maturity  of  the  notes,  and  without  notice 
to  the  transferee  of  any  infirmity  in  the  instruments.  The  papers 
sufficiently  establish  the  fact  that  the  notes  were  usurious  in  their  in- 
ception; but  the  defendant  Siegman  urges  that,  even  though  that  be 
the  fact,  it  is  immaterial  as  to  him,  since  he  is  a  bona  fide  holder  for 
value  without  notice,  and  he  cites  section  96  of  the  Negotiable  In- 
struments Law  (Consol.  Laws  1909,  c.  38),  and  various  cases  in  which 
that  section  has  been  discussed,  as  authority  for  his  contention.  The 
section  in  question  is  as  follows: 

"Sec.  96.  A  holder  in  due  course  holds  the  Instrument  free  from  any  de- 
fect of  title  of  prior  i)arties  and  free  from  defenses  available  to  prior  par- 
ties among  themselves,  and  may  enforce  payment  of  the  Instrument  for  the 
full  amount  thereof  against  all  parties  liable  thereon." 

I  am  very  clearly  of  the  opinion  that,  notwithstanding  the  provisions 
of  the  statute  just  quoted,  a  negotiable  instrument  which  is  void  in  its 
inception,  whether  it  be  for  usury,  or  for  forgery,  or  for  any  other 
reason  sufficient  to  make  it  void,  is  also  void  in  the  hands  of  any  sub- 
sequent holder,  except  only  that,  owing  to  the  provisions  of  the  Bank- 
ing Law  (section  74),  a  bank  may  in  certain  cases  enforce  a  usurious 
instrument,  although  an  individual  holder  could  not  do  so.  See 
Schlesinger  v.  Gilhooly,  189  N.  Y.  1,  81  N.  E.  619, 12  Ann.  Gas.  1138; 
Schlesinger  v.  Lehmaier,  191  N.  Y.  69,  83  N.  E.  657,  16  L.  R.  A. 
(N.  S.)  626,  123  Am.  St.  Rep.  591.  This  was  very  evidently  the  opin- 
ion of  all  the  judges  of  the  Court  of  Appeals  in  Schlesinger  v.  Gil- 
hooly, supra,  except  Judge  Willard  Bartlett  (see  189  N.  Y.,  pages 
7,  8,  21,  22,  81  N.  E.  620,  621,  626,  627,  12  Ann.  Cas.  1138),  and  as 
I  have  no  doubt  that  such  is  the  correct  view  I  do  not  feel  bound  to 
defer  either  to  the  dicta  or  decisions  of  this  court  upon  the  question. 

[i]  It  has  been  held  that  section  373  of  the  General  Business  Law 
does  not  authorize  the  maintenance  of  an  action  merely  to  have  a  past- 
due  note  adjudged  void  on  the  ground  of  usu^.  Reiner  v,  Galinger, 
151  App.  Div.  711,  136  N.  Y.  Supp.  205.  This  is  because  in  such 
a  case  flie  maker  of  the  note  has  a  perfect  defense  at  law,  and  has 
therefore  no  occasion  to  resort  to  equity  for  relief,  and  the  statute  was 
not  considered  to  have  changed  the  law  in  that  respect.  In  the  present 
case,  however,  the  plaintiff  seeks  other  relief,  and  I  think  he  is  entitled 
to  maintain  this  action,  for  he  seeks  the  relief  expressly  provided  by 
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the  statute  and  to  which  he  would  probably  be  entitled  without  the  aid 
of  the  statute.  Since  the  plaintiff  requires  equitable  reUef,  and  all 
the  matters  in  controversy  between  all  the  parties  can  be  fully  dis- 
posed of  in  this  action  in  equity,  it  seems  proper  to  enjoin  the  further 
prosecution  of  the  action  at  law  pending  in  a  court  which  is  without 
equity  jurisdiction.  As  the  defendant  Siegman  holds  both  the  notes 
and  the  jewelry,  and  is  the  only  person  who  is  threatening  to  sell  the 
jewelry,  the  injunction  should  issue  against  him  alone. 

The  motion  for  an  injunction  pendente  lite  against  the  defendant 
Siegman  is  granted,  with  $10  costs  to  the  plaintiff  to  abide  the  event, 
upon  giving  an  undertaking  in  such  form  and  in  such  sum  as  shall  be 
provided  by  the  order  to  be  entered  hereon. 


(157  App.  Dlv.  442.) 

LAMPORT  T.  SMEDLBT  et  aL 

(Supreme  Court,  Appellate  Dlylslon,  First  Department    June  13, 1913.> 

Appeal  and  Ebbob  (§  458*) — Stay  or  Pbocekdings — Right  op  Appeixant. 
C!ode  Civ.  Proc.  S§  1327,  1328,  providing  for  a  stay  of  execution  pending 
an  appeal,  upon  tlie  giving  of  a  bond  for  a  money  Judgment,  or  upon 
delivery  into  court  of  tbe  property  affected  by  a  judgment  for  speclflc 
chattels,  do  not  apply  to  a  Judgment  by  tbe  Appellate  Division,  restoring 
to  the  defendant  property  which  the  Judgment  of  tbe  Special  Term  had 
erroneously  required  her  to  deliver  to  another. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {$  2223, 
2224;    Dec  Dig.  §  468.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Albert  G.  Lamport,  as  administrator,  against  Mary  C. 
Smedley  and  another.  From  an  order  of  the  Special  Term,  staying 
the  execution  of  a  judgment  entered  upon  order  of  the  Appellate 
Division,  defendant  Mary  C.  Smedley  appeals.    Order  reversed. 

See,  also,  155  App.  Div.  516,  140  N.  Y.  Supp.  567. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHUN,  CLARKE,  and  SCOTT,  JJ. 

John  S.  Wise,  Jr.,  of  New  York  City,  for  appellant. 

Charles  T.  B.  Rowe,  of  New  York  City  (Edmund  h.  Mooney,  of 
New  York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  On  the  12th  day  of  March,  1913,  on  an  appeal 
by  the  defendant,  this  court  reversed  a  judgment  of  the  Special  Term 
pursuant  to  which  certain  certificates  of  stock  and  dividends,  and  in- 
terest thereon,  and  the  sum  of  $5,993.81,  were  delivered  to  the  plain- 
tiff on  the  4th  day  of  April,  1911,  and  ordered  and  adjudged  that 
the  certificates  of  stock  and  moneys  so  delivered,  together  with  in- 
terest on  the  moneys,  be  forthwith  restored  and  delivered  to  the  de- 
fendant Smedley,  and  that  the  complaint  as  against  her  be  dismissed 
on  the  merits,  together  with  costs  in  all  courts;  and,  upon  a  certified 
copy  of  the  order  of  this  court,  judgment  in  accordance  therewith  was 
duly  entered  in  the  oifice  of  the  clerk  of  the  county  of  New  York 
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on  the  19th  day  of  March,  1913.  The  plaintiff  thereupon  obtained 
an  order  to  show  cause  why  an  order  should  not  be  made  staying 
the  execution  and  enforcement  of  the  judgment  pending  his  appeal 
therefrom  to  the  Court  of  Appeals,  and,  pending  the  motion,  he  ob- 
tained a  stay  of  proceedings  on  the  part  of  the  defendant  Smedley 
to  enforce  the  judgment.  The  affidavit  upon  which  the  order  to  show 
cause  was  obtained  showed  that  the  plaintiff  had  appealed  from  the 
judgment  and  had  given  an  undertaking  for  the  payment  of  all  costs 
and  damages  which  may  be  awarded  against  him  on  the  appeal,  not 
exceeding  $500. 

The  order  from  which  the  s^peal  was  taken  stays  the  execution  and 
enforcement  of  the  judgment  pending  the  appeal  to  the  Court  of  Ap- 
peals, upon  the  dehvery  into  court  of  the  certificates  of  stock,  and 
upon  the  giving  of  a  further  undertaking  by  the  plaintiff  in  the  sum 
of  $6,000,  for  the  payment  of  all  costs  and  damages  which  may  be 
awarded  against  him  on  the  appeal,  and,  in  the  event  that  the  judg- 
ment should  be  affirmed,  or  the  appeal  dismissed,  the  payment  of  "the 
sum  recovered  or  directed  to  be  paid  by  said  judgment."  It  is  con- 
tended in  behalf  of  the  plaintiff  tfiat,  upon  giving  the  further  under- 
taking required  by  the  order,  he  will  have  complied  with  the  provisions 
of  section  1327  of  the  Code  of  Civil  Procedure  with  respect  to  giving  . 
security  to  obtain  a  stay  of  the  execution  of  the  judgment  in  so  far 
as  it  requires  the  payment  or  delivery  of  money,  and  that  on  the  deliv- 
ery of  the  securities  into  court  as  required  by  the  order  he  will  have 
complied  with  the  provisions  of  section  1328  of  the  Code  of  Civil 
Procedure  with  respect  to  obtaining  a  stay  of  the  execution  of  the 
judgment  in  so  far  as  it  relates  to  the  delivery  or  return  of  the  securi- 
ties, and  that  thereupon,  by  virtue  of  the  provision  of  section  1310  of 
the  Code  of  Civil  Procedure,  he  will  become  entitled  to  a  stay  as  mat- 
ter of  right 

We  are  of  opinion  that  these  contentions  are  untenable.  The  under- 
taking which  has  been  given  by  the  plaintiff  was  required  by  section 
1326  of  the  Code  of  Civil  Procedure  to  perfect  his  appeal.  The  pro- 
visions of  section  1327  of  the  Code  of  Civil  Procedure  with  respect 
to  obtaining  a  stay  of  the  execution  of  a  judgment  for  a  sum  of 
money,  or  of  a  judgment  or  order  directing  the  payment  of  a  sum  of 
money,  and  of  section  1328  of  the  Code  of  Civil  Procedure  with  re- 
spect to  the  stay  pending  appeal  on  the  execution  of  a  judgment  or 
order  directing  the  assignment  or  delivery  of  a  document  or  of  per- 
sonal property,  other  than  a  chattel  mentioned  in  section  1329,  by 
bringing  the  same  into  court  or  placing  it  in  the  custody  of  an  officer 
or  receiver  designated  by  the  court,  plainly  relates,  I  think,  to  an  orig- 
inal judgment  or  order  for  the  delivery  of  property  or  the  payment  of 
a  sum  of  money,  and  not  to  an  order  or  judgment  on  appeal  for  the 
restitution  of  property,  the  delivery  of  which  by  one  party  to  another 
pending  the  action  has  been  erroneously  required.  The  restitution  was 
ordered  by  this  court,  pursuant  to  the  provisions  of  section  1323  of 
the  Code  of  Civil  Procedure,  upon  the  reversal  of  the  erroneous  judg- 
ment under  which  the  defendant  Smedley  was  required  to  deliver  the 
property  and  pay  the  money  to  the  plaintiff;  and  the  judgment  entered 
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pursuant  to  the  order  of  this  court  was  the  judgment  of  this  court, 
and  not  of  the  Special  Term.  Dwight  v.  Gibb,  208  N.  Y.  153,  101 
N.  E.  851.  This  court  granted  the  judgment  which  the  Special  Term 
should  have  granted,  and  thereupon  the  defendant  Smedley  became 
entitled  to  have  the  property  and  money  immediately  returned  to  her. 
Thereafter  the  plaintiff  was  no  more  entitled  to  retain  possession  of 
the  property  than  he  would  have  been  to  obtain  a  delivery  of  it  to 
him,  if  it  had  remained  in  the  possession  of  the  defendant  until  after 
the  decision  of  this  court  reversing  the  erroneous  judgment  for  its 
payment  and  delivery  to  plaintiff.  Doubtless  this  court  might  have 
stayed  or  suspended  the  execution  of  its  own  order  or  judgment  for 
restitution;  but  the  court  at  Special  Term  was  without  authority  so 
to  do. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs.    All  concur. 


(81  Misc.  Rep.  159.) 

HANCOCK  V.  HABTFORD  FIRE  INS.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  17,  1913.) 

1.  BVIDENCK  (8  148*) — ^Tblephonb  Convebsatiows — Admissibilitt. 

Ordinarily  a  telephone  conversation  is  inadmissible,  unless  tlie  person 
with  whom  tbe  conversation  is  held  is  identified  by  the  person  testi^- 
Ing  to  the  conversation. 

[Ed.  Kote. — ^For  other  cases,  see  Evidence,  (3ent  Dig.  I  438 ;  Dec.  Die 
i  148.»] 

2.  WrriTESsES  (§  37*) — Telephone  Convebsations — Admissibilitt. 

Where  an  employ^  of  defendant  testified  to  a  telephone  conversation 
with  plaintiff,  and  the  issue  involved  what  was  said  in  the  conversation, 
the  testimony  of  a  second  employ^  overhearing  what  the  employ^  said 
to  plaintiff  In  the  conversation,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  §f  80,  87;  Dea 
Dig.  {  37.*] 

3.  Insubancb  (I  230*) — ^Fike  Insubancs — Stipulationb — Waivek. 

A  stipulation  In  a  fire  i>ollcy,  authorizing  insurer  to  cancel  the  policy 
on  tendering  the  pro  rata  unearned  premium,  is  for  the  benefit  of  insured, 
and  he  may  waive  the  requirement  of  a  tender  of  the  unearned  premium. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  fi  609-612 ;  Dec. 
Dig.  {  2.m*] 

4.  Insubance  (§  230*) — Fibb  Insubakct — Cancellation  oi  Poliot. 

Where  insured,  in  a  fire  policy  stipulating  for  its  cancellation  by  in- 
surer tendering  the  pro  rata  unearned  premium,  knew  of  the  intention  of 
insurer  to  cancel,  and  voluntarily  surrendered  the  policy  unconditionally 
for  that  purpose,  the  policy  was  canceled,  though  insurer  did  not  tender 
the  unearned  premium. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  §{  509-612;  Dec. 
Dig.  I  230.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  George  T.  Hancock,  Jr.,  against  the  Hartford  Fire  Insur- 
ance (Company.    There  was  a  judgment  in  favor  of  plaintiff,  and  both 
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parties  appeal.    Plaintiff's  appeal  dismissed;  on  defendant's  appeal, 
judgment  reversed,  and  new  trial  ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHITA- 
KER,  JJ. 

James  F.  Mack,  of  New  York  City,  for  plaintiff. 
Ffcderick  T.  Case,  of  New  York  City,  for  defendant 

LEHMAN,  J,  The  plaintiff  has  entered  into  a  contract  with  the 
defendant,  whereby  the  defendant  insured  his  automobile  against  loss 
by  fire,  theft,  or  other  causes.  It  is  not  disputed  that  this  automobile 
was  stolen,  and  the  sole  question  of  fact  in  the  case  is  whether  the 
plaintiff  previous  to  the  theft  had  surrendered  the  policy  for  cancella- 
tion, and  whether  the  policy  was  thereupon  duly  canceled  by  the  de- 
fendant. 
The  policy  of  insurance  contains  the  usual  clause  providing  that : 
"This  policy  may  be  canceled  at  any  time  upon  request  of  the  Insnred,  the 
company  retaining  or  collecting  the  customary  short  rates  for  the  time  it 
has  been  In  force,  or  It  may  be  canceled  by  the  company  by  delivering  or 
mailing  to  the  insured  at  his  last  known  address  ten  days'  written  notice  of 
such  cancellation,  and,  If  the  premlqm  has  been  paid,  by  tendering  in  cash, 
postal  order,  or  check  the  pro  rata  unearned  premium  thereon." 

It  is  undisputed  that  the  defendant  has  neither  given  the  10  days'  no- 
tice of  cancellation  nor  tendered  the  pro  rata  unearned  premium ;  but 
the  defendant  claims  that  the  plaintiff  has  waived, its  requirements  by 
an  unconditional  surrender.  To  prove  this  defense,  the  defendant 
produced  testimony  to  show  that  the  plaintiff  had  made  two  previous 
claims  under  the  policy  of  insurance ;  that,  before  it  paid  the  second 
claim,  one  of  the  defendant's  employes  telephoned  to  the  plaintiff  that 
the  company  would  pay  the  claim  only  upon  the  surrender  of  the  pol- 
icy for  cancellation.  Thereupon  the  plaintiff  did  bring  in  the  policy 
for  cancellation,  and  was  informed  that,  after  the  pro  rata  unearned 
premium  was  calculated,  it  would  be  credited  to  the  account  of  the 
broker  who  procured  the  policy.  The  plaintiff  absolutely  denies  that 
there  was  any  conversation  by  telephone  or  otherwise  in  regard  to  the 
cancellation  of  the  policy,  and  claims  that  he  left  the  policy  with  the 
defendant  only  for  the  purpose  of  adjusting  the  previous  loss. 

[1,  2]  To  corroborate  the  defendant's  version  of  the  telephone  con- 
versation, the  defendant  offered  the  testimony  of  a  second  employe, 
who  claims  to  have  overheard  what  the  first  employ^  spoke  into  the 
telephone  at  the  time  of  the  alleged  conversation  with  the  plaintiff. 
This  testimony  was  excluded,  apparently  because  the  second  employe 
could  not  state  of  his  own  knowledge  who  was  at  the  other  end  of  the 
telephone  wire.  It  seems  to  me  that  the  exclusion  of  this  testimony  iS 
erroneous.  Of  course,  ordinarily,  no  telephone  conversation  can  be 
admitted  unless  the  person  with  whom  the  conversation  is  held  is  iden- 
tified. A  conversation  with  an  unidentified  person  is  obviously  imma- 
terial. The  testimony,  however,  of  the  first  employe  as  to  the  tele- 
phone conversation  was  admitted,  and  we  must  therefore  assume  that 
the  trial  justice  has  held  that  this  employe  sufficiently  identified  the 
plaintiff  to  make  this  conversation  admissible.  The  testimony  of  an 
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auditor  who  heard  only  the  one  side  of  the  conversation  could  obvi- 
ously not  be  considered  corroboration  upon  the  issue  of  whether  the 
plaintiff  took  part  in  the  conversation ;  but  the  important  issue  in  this 
case  was,  not  whether  the  parties  did  have  some  telephone  conversa- 
tion at  that  time,  but  as  to  whether  at  that  conversation  the  defend- 
ant's employe  said  anything  about  canceling  the  policy,  and  upon  this 
issue  the  testimony  as  to  what  the  second  employe  overheard  would  be 
entirely  material,  and  I  can  see  no  logical  reason  for  its  exclusion. 
See  McCarthy  v.  Peach,  186  Mass.  67,  70  N.  E.  1029,  1  Ann.  Cas. 
801,  and  Miles  v.  Andrews,  153  111.  262,  38  N.  E.  644. 

[3]  It  is  urged,  however,  that  even  if  error  was  committed  on  this 
point,  the  error  is  immaterial,  because  the  trial  justice  did  not  feel 
impelled  to  decide  this  issue,  but  decided  the  case  solely  on  the  follow- 
ing grounds: 

"I  find  as  a  fact  that  the  defendant  did  not  return  to  the  plalntlfl  the 
unearned  premium  on  the  policy,  which  return  was  a  condition  of  the  right 
of  the  defendant  to  cancel  the  policy.  Assuming  that  the  defendant  credited 
the  amount  of  the  unearned  premium  to  the  account  of  the  agent  who  origi- 
nally procured  the  insurance  for  plalntlfl,  as  a  matter  of  law  such  agent  is 
wltboat  authority  to  receive  the  return  of  such  unearned  premium;  and  I 
find  as  a  fact  that  plaintiff  did  not  autjhorize  or  consent  to  the  crediting  of 
such  unearned  pr^nium  to  the  agent's  account." 

So  far  as  tiie  findings  of  fact  by  the  trial  justice  are  concerned,  I 
think  there  is  evidence  to  sustain  them ;  but  I  cannot  agree  that  these 
facts  determine  the  real  issue  in  this  case.  The  requirements  of  the 
policy  as  to  the  cancellation  by  the  insurance  company  are  inserted  for 
the  benefit  of  the  assured,  and  may  be  waived  by  him.  In  the  case 
of  Buckley  v.  Citizens'  Insurance  Co.,  188  N.  Y.  399,  81  N.  E.  165, 
13  L.  R.  A.  (N.  S.)  889,  the  insured  had  surrendered  a  policy  of  insur- 
ance containing  a  similar  clause  for  cancellation.  As  in  this  case  the 
company  had  failed  to  pay  the  unearned  premium.  The  court  then 
said: 

"The  one  object  of  the  cancellation  dause  Is  to  place  the  policy  In  the 
custody  of  the  insurance  company  absolutely  and  unconditionally.  If  the 
Insured  permits  this  to  be  done  by  his  voluntary  act  when  the  company  gives 
notice  of  cancellation  without  receiving  from  It  the  unearned  premium  he 
assents  to  cancellation,  but  can  sue  for  the  amount  due  him." 

[4]  The  plaintiff  seeks  tt>  distinguish  this  case  on  the  ground  that 
in  that  case  there  was  a  written  notice  of  cancellation,  which  is  want- 
ing in  the  case  before  us.  I  cannot  find,  however,  that  this  difference 
presents  a  logical  distinction.  The  real  point  is  whether  the  plaintiff, 
having  knowledge  of  the  in1;ention  of  the  company  to  cancel  the  pol- 
icy, voluntarily  surrendered  it  unconditionally  for  this  purpose.  'This 
question  is  squarely  presented  by  the  evidence  in  this  case,  and  has  not 
been  determined.  'The  judgment  must  therefore  be  reversed,  and  a 
new  trial  ordered. 

The  plaintiff  also  appeals  from  the  judgment,  on  the  ground  that 
the  damages  are  the  value  placed  by  the  parties  upon  the  insured  ar- 
ticle. In  view  of  the  fact  that  the  judgment  is  reversed,  we  need  not 
decide  this  point,  and  I  feel  that  it  would  be  improper  to  express  any 
opinion  on  this  point,  because  plaintiff  in  his  brief  relies  largely  upon 
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an  alleged  clause  25,  which  I  fail  to  find  in  the  policy  introduced  by 
him  in  evidence. 

Plaintiff's  appeal  should  therefore  be  dismissed,  without  costs,  and 
on  the  defendant's  appeal  judgment  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  defendant  to  abide  the  event    All  concur. 


COOPBB  T.  FLBISCHMAN. 

(Supreme  Court,  Appellate  Term,  First  Department    Jnne  24,  1913.) 

Masteb  and  Sebvant  d  256*) — iNJtrBX  to  Sxbvaut — ^Aohoh — Coufi>aijit — 
SumciKNCT. 

A  complaint  In  an  action  for  injuries  to  an  employ^  wbUe  painting, 
whicti  alleges  that  be  used  a  stepladder  supplied  by  the  employer,  and 
that  wlthont  any  fault  on  his  part  the  ladder  broke,  causing  injuries, 
that  prior  to  the  accident  the  employer  had  used  the  ladder,  which  was 
unfit  for  use,  that  the  employer  had  knowledge  thereof,  that  on  the  day 
of  the  accident  the  employer  represented  that  the  ladder  had  been  re- 
paired and  directed  the  employ^  to  use  it,  and  that  the  repairs  were  ao 
made  that  no  inspection  could  disclose  its  defective  condition,  states  a 
cause  of  action  as  against  a  demurrer. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  §{  809- 
812,  815;    Dec.  Dig.  S  256.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  George  Gx)per  against  Joseph  Fleischman.  From  a  judg- 
ment sustaining  a  demurrer  to  the  complaint,  plaintiff  appeals.  Re- 
versed, and  demurrer  overruled,  with  leave  to  defendant  to  answer 
on  payment  of  costs. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Henry  Hoelljes,  of  New  York  City,  for  appellant 
Rosenthal  &  Heermance,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  complaint  in  this  action  was  demurred  to,  the 
demurrer  sustained,  and  after  that  judgment  entered  in  favor  of  the 
defendant,  from  which  plaintiff  appeals. 

The  complaint  alleged  that  the  plaintiff,  while  in  the  employ  of  the 
defendant,  engaged  in  painting,  was  making  use  of  a  stepladder,  which 
had  been  supplied  by  the  defendant,  and  that  without  any  fault  or  neg- 
ligence of  the  plaintiff  the  ladder  broke  and  the  plaintiff  fell  to  the 
floor,  sustaining  serious  injuries.  It  is  also  alleged  that,  prior  to  the 
time  of  the  accident,  the  defendant  had  used  the  same  ladder ;  that  it 
was  worn  loose,  and  was  unfit  for  use,  of  which  defendant  had  knowl- 
edge; that  on  the  day  of  the  accident  the  defendant  had  represented 
that  the  ladder  had  been  repaired,  and  that  it  was  all  right ;  and  that 
he  directed  the  plaintiff  to  use  the  same.  It  also  avers  that  the  repairs 
were  so  made  that  no  inspection  could  have  disclosed  its  defective 
condition.  A  mere  statement  of  the  allegations  above  set  forth  shows 
that  a  cause  of  action  was  alleged,  and  that  the  demurrer  should  not 
have  been  sustained,  but  overruled. 
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Judgment  reversed,  with  costs,  and  demurrer  overruled,  with  leave 
to  the  defendant  to  withdraw  the  demurrer  and  answer,  upon  payment 
of  costs  in  this  court  and  $5  costs  in  the  court  below,  within  Ave  days 
after  service  of  a  copy  of  this  order  with  notice  of  entry. 


FRISING  T.  COFINAS. 

(Supreme  Coart,  Appellate  Term,  First  Department    June  24,  1913.) 

Appeal  and  Ebbob  (§  127*) — Default  Judouent — ^Rioht  op  Appeal. 

An  appeal  from  a  default  Judgment  does  not  lie ;  but  the  remedy  Is  by 
motion  to  open  the  default  or  vacate  the  judgment  as  entered  without 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  885- 
889,  891;   Dec.  Dig.  §  127.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  George  O.  Prising  against  Constantine  Cofinas.  From  a 
default  judgment  for  plaintiff,  defendant  appeals.    Dismissed. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Wm.  V.  Zipser,  of  New  York  City  (M.  Spencer  Bevins,  of  New 
York  City,  of  counsel),  for  appellant. 

Maurice  A.  Lynch,  of  New  York  City  (Benjamin  F.  Donvan,  of 
counsel),  for  respondent. 

PER  CURIAM.  There  can  be  no  appeal  from  a  judgment  entered 
upon  a  default.  The  remedy  is  by  motion  to  open  the  default,  or  to 
vacate  the  judgment  as  entered  without  jurisdiction. 

Appeal  dismissed,  with  $10  costs. 


GREATER  NEW  TORE  FILM  RENTAL  CO.  v.  MOTION  PICTURE 
PATENTS  CO.  et  al. 

(Supreme  Court  Appellate  Division,  First  Department    J'une  20,  1913.) 

Plbadino  (J  251*) — Amendment — Allowance. 

A  motion  for  leave  to  amend  a  complaint  must  be  denied,  where  the 
proposed  amendment  will  not  materially  change  the  original  complaint 
or  entitle  plaintiff  to  any  relief. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  Si  734,  735 ;  Dec. 
Dig.  §  251.*] 

Appeal  from  Special  Term,  New  York  C>>unty. 

Action  by  the  Greater  New  York  Film  Rental  Company  against 
the  Motion  Picture  Patents  Company  and  others.  From  an  order 
denying  motion  for  leave  to  amend  complaint,  plaintiff  appeals.  Or- 
der affirmed. 

See,  also,  150  App.  Div.  922,  135  N.  Y.  Supp.  1115. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  J  J. 

*For  other  cases  see  same  topic  A  i  nuiibbii  In  Deo.  t  Am.  Digi.  1M7  to  date,  A  Rep'r  Indexes 
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Gustavus  A.  Rogers,  of  New  York  City,  for  appellant. 
Le  Roy  D,  Ball  and  Harold  Nathan,  both  of  New  York  City,  for 
respondents. 

PER  CURIAM.    The  order  appealed  from  should  be  affirmed,  with 
$10  costs  and  disbursements,  upon  the  ground  that  the  amendments 
sought  do  not  materially  change  the  original  complaint  or  entitle  the 
plaintiff  to  any  relief. 


(157  App.  Div.  416.) 

FLAHERTY  T.  MEADB  TRANSFER  CO. 

(Supreme  C!oart,  Appellate  Division,  First  Department.    Jnne  18, 1913.) 

t  MUHICIPAI.   COBFOBATIOnS    (§    706*) — ^INJUBIEB   TBOU   ITSB    OV    SUtXICTS — ^AC- 
TIONS— Evidence — Sufficiency. 

In  an  action  to  recover  damages  for  the  deatb  of  one  mn  over  by  a 
truck,  evidence  held  not  sufficient  to  show  that  the  driver  was  negligent 
In  starting  the  tmck. 

[Ed.  Note. — For  other  cases,  see  Municipal  Clorporations,  Cent  Dig.  { 
1518;    Dec.  Dig.  i  706.»] 

2.  Death  (g  23*) — Actions — Contbibotobt  Nkouoenck  of  Deceased. 

Where  one  has  voluntarily  placed  himself  In  front  of  the  rear  wheel 
of  a  truck,  while  waiting  for  It  to  start,  and  therefore  could  not  recover 
If  he  had  survived  the  Injury,  his  personal  repreeentative  cannot  re- 
cover for  his  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  |i  25,  26;  Dec.  Dig. 
f  23.»] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Annie  Flaherty,  administratrix,  against  the  Meade  Trans- 
fer Company.  Judgment  for  the  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded  for  new  trial. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
I^AUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

E.  Clyde  Sherwood,  of  New  York  City  (William  B.  Davis,  of  New 
xorlc  City,  on  the  brief),  for  appellant. 
John  C.  Robinson,  of  New  York  City,  for  respondent. 

-•'^^S^GHLIN,  J.    This  is  a  statutory  action  to  recover  for  the  death 

^  *^*"ank  Flaherty,  alleged  to  have  been  caused  by  the  negligence  of 

•  ^  ^e  f endant.    The  defendant  was  engaged  in  the  business  of  truck- 

?•  ^«d  about  quarter  past  5  o'clock  in  the  afternoon  on  the  4th  day 

J .  -^ay,  1912,  one  of  its  trucks,  which  was  not  loaded,  was  being 

,  f^^n  by  one  of  its  employes  northerly  on  West  street,  and  the  left 

of*^  'Vvheel  came  in  contact  with  the  decedent  opposite  the  intersection 

*^l>ristopher  street  with  West  street,  precipitating  him  to  the  pave- 

j^^    and  running  over  him,  causing  injuries  from  which  he  died  al- 

l?J:    immediately. 

^  3   The  negligence  with  which  the  defendant  is  charged  in  the 

•  r^^Plaint  consists  of  a  general  charge  of  negligence  in  driving  the 

_^|^^s  and  truck.    The  negligence  claimed  to  have  been  established 
•j»^^ — . 

*>ther  cases  see  same  topic  &  9  numbbb  In  Dae.  A  Am.  Dig*.  UOT  to  date,  A  Rep'r  IndezeS' 
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by  the  evidence  is  that  the  driver  of  the  truck,  after  stopping  to  permit 
the  passage  of  Christopher  street  cars  to  and  from  the  Delaware, 
Lackawanna  &  Western  Ferry,  turned  his  team  to  the  left  and  started 
on  an  angle  of  about  45  degrees  from  the  direction  his  wagon  and 
team  were  facing  while  standing  there,  and  that  this  was  done  without 
any  warning  to  pedestrians  lawfully  on  the  street. 

West  street  runs  nearly  north  and  south,  and  the  carriageway  of  the 
street  on  the  east  side  of  the  open  space  between  the  pier  sheds  and 
the  easterly  curb  of  West  street  is  paved  with  granite  blocks  for  a 
width  of  about  50  feet  from  said  curb,  and  at  about  the  middle  of 
this  pavement  there  is  a  double-track  street  car  line.  Between  the 
westerly  edge  of  the  granite  pavement  and  the  easterly  line  of  the  pier 
sheds  there  is  an  open  space  about  132  feet  in  width,  paved  with  as- 
phalt. Evidently  with  a  view  to  protecting  pedestrians  from  vehicles, 
five  safety  aisles  or  platforms  have  been  constructed  in  this  open  space 
between  the  northerly  line  of  Christopher  street  continued  a6d  the 
northerly  line  of  Barrow  street,  which  intersects  West  street  a  short 
block  south  of  Christopher  street.  Three  of  these  safety  aisles  or 
platforms  are  nearly  in  a  line,  north  and  south,  just  to  the  west  of  the 
westerly  line  of  granite  pavement,  the  northerly  one  being  about  on  a 
line  with  the  northerly  sidewalk  of  Christopher  street  continued,  and 
a  little  to  the  north  of  the  Christopher  street  car  tracks,  which  cross 
this  open  space  to  the  ferry ;  and  another  one  is  about  39  feet  south- 
west of  the  one  lastly  described,  and  also  nearly  on  a  line  with  the 
north  sidewalk  of  Christopher  street  continued,  but  somewhat  nearer 
the  car  tracks.  A  policeman  was  stationed  at  the  intersection  of 
Christopher  and  West  streets  to  regulate  traffic,  and  evidently  the 
trafiic  regulations  required  that  the  north  and  south  bound  vehicles 
on  West  street  should  pass  between  the  two  aisles  of  safety,  or  plat- 
forms lastly  described,  which  were  distant  39  feet  from  each  other, 
measured  diagonally.  The  street  car  tracks  at  this  point  were  being 
changed  or  repaired,  and  a  temporary  way  across  the  tracks,  about  15 
feet  in  width,  had  been  constructed  of  planks,  which  afforded  a  pas- 
sageway for  vehicles  bound  in  either  direction  at  the  same  time. 

At  the  time  in  question  the  police  officer  was  temporarily  absent, 
and  at  his  request  the  starter  for  the  street  railway  company  agreed 
to  act  for  him.  The  starter  signaled  vehicles  north  and  south  bound 
on  West  street  to  stop,  and  signaled  cars  to  pass  east  and  west.  When 
these  signals  were  given,  the  defendant's  truck  was  approaching  in  the 
vicinity  of  the  crossing,  and  it  was  stopped  with  the  heads  of  the 
horses  about  10  feet  from  the  first  rail  of  the  track.  The  evidence  is 
conflicting  with  respect  to  the  length  of  the  stop,  but  it  indicates  that 
it  was  probably  for  a  period  of  one  or  two  minutes.  There  appears 
to  have  been  a  solid  line  of  vehicles  in  the  rear  of  the  defendant's 
truck  which  cut  off  the  passage  of  pedestrians  from  either  side  to  the 
other. 

The  defendant's  truck  was  known  as  a  "swing"  or  "reach"  truck, 
and  it  evidently  was  designed  for  transporting  girders  or  timbers  sup- 
ported by  being  swung  underneath  and  occupying  the  space  where  the 
reach  is  in  ordinary  vehicles,  the  rear  axle  being  bent  or  curved  up, 
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and  two  parallel  timbers,  1  foot  6  inches  apart  and  35  feet  in  length 
and  10  inches  in  height,  connected  the  front  and  rear  axles ;  the  rear 
wheels  being  6  feet  6  inches  in  height,  and  the  tires  being  6  inches  in 
width. 

While  the  truck  was  standing  there  it  appears  that  several  pedes- 
trians approached  it  from  either  side,  and  most  of  them  stopped,  but  a 
few  passed  under  the  truck ;  and  some  of  the  evidence  tends  to  show 
that  there  were  25  or  30  people  on  the  west  side  of  the  truck  and  a 
number  on  .the  east  side  waiting  to  cross  the  street  after  the  truck 
started.  There  was  also  a  line  of  vehicles  south  bound  in  West  street, 
headed  by  a  motor  truck  which  came  to  a  stop  north  of  the  street  car 
tracks.  When  the  starter  signaled  these  vehicles  to  cross  the  tracks, 
the  defendant's  driver  turned  his  horses  to  the  left  at  an  angle  of  45 
degrees,  according  to  the  testimony  of  some  of  the  witnesses,  and  did 
so  with  a  view  to  enabling  him  to  cross  the  tracks  on  this  temporary 
way.  It  does  not  appear  whether  or  not  the  driver  knew  that  people 
were  standing  on  either  side  of  the  truck.  According  to  the  testimony 
of  a  witness  for  the  plaintiff,  who  stood  near  the  decedent  at  the  side 
of  the  truck,  the  driver,  on  starting,  called  or  hollered  to  the  horses  to 
start.  Two  witnesses  testified  that  the  decedent  came  from  the  east 
side  of  the  truck  and  attempted  to  pass  under  it,  and  was  struck  and 
knocked  down  by  it;  but  the  learned  trial  court  instructed  the  jury 
that  the  defendant  would  not  be  liable  if  the  accident  occurred  in  that 
manner,  and  would  only  be  liable  on  the  theory  of  the  case  as  devel- 
oped in  behalf  of  the  plaintiff  on  the  trial,  namely,  that  the  decedent 
was  standing  to  the  west  of  the  truck,  and  was  run  down  by  it.  There 
is  no  evidence  that  a  signal  or  warning  that  the  truck  was  about  to 
start  was  not  given  by  the  driver.  The  only  evidence  on  that  point 
is  the  testimony  with  respect  to  the  driver  calling  or  halloaing  to  his 
horses,  which  was  evidently  plainly  heard  by  a  witness  standing  near 
the  decedent,  and  some  general  evidence  that  the  driver  was  not  ob- 
served to  do  or  say  anything  else. 

The  chauffeur  of  the  south-bound  motor  truck,  who  was  called  as  a 
witness  for  the  plaintiff,  testified,  in  substance :  That  as  he  started  up 
he  observed  25  or  30  people  standing  along  the  westerly  side  of  the 
truck  "lined  up  against  the  truck,  because  there  was  another  truck 
right  behind,  *  *  *  and  they  could  not  go  through  that  way,  so 
they  waited"  in  a  position  where  the  truck  would  have  just  cleared 
them  by  a  few  inches,  if  it  moved  straight  ahead.  That  on  starting  the 
truck  it  was  necessary  for  the  driver  to  turn  the  horses  to  the  west  at 
an  angle  of  about  45  degrees  to  enable  him  to  clear  rubbish  and  a  torn- 
up  part  of  the  street  car  tracks,  and  to  cross  on  the  temporary  way, 
and  that  on  thus  starting  "the  front  of  the  truck  followed  the  team." 
That  after  the  front  of  the  truck  moved  a  few  feet  (he  says  it  had  not 
moved  more  than  from  12  to  15  feet  at  the  time  of  the  accident)  the 
team  and  part  of  the  truck  straightened  up  to  the  north  again.  That 
as  the  truck  started  the  people  who  had  been  standing  alongside  the 
truck  "and  near  the  rear  wheel  started  to  push  back  to  get  back  out 
of  the  way.  They  went  back  pretty  lively.  All  went  back."  And 
tfiat  as  he  turned  to  say  "good  night"  to  the  driver  of  the  team  he 
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saw  the  decedent  grab  his  head  and  fall.  This  witness  admitted,  how- 
ever, that  he  had  testified  on  the  coroner's  inquest  that  he  saw  the 
decedent,  before  he  was  hit,  standing  "between  the  two  wheels  pretty 
close  up  to  the  string  piece,"  not  touching  it,  but  between  it  and  the 
edge  of  the  wheel,  and  that  such  testimony  was  true. 

One  witness,  who  was  driving  a  truck  and  was  in  the  line  con- 
siderably to  the  rear  of  the  defendant's  truck  and  intending  to  turn 
into  Barrow  street,  was  called  by  the  plaintiff  and  testified  on  direct 
examination  with  respect  to  the  manner  in  which  the  trpck  started; 
and  on  cross-examination  he  testified,  among  other  things,  that  before 
the  accideht  he  saw  the  decedent  standing  about  one  foot  in  front  of 
the  left  hind  wheel  and  within  the  space  between  the  front  and  rear 
wheels  and  about  one  foot  from  the  timber  running  lengthwise  of  the 
wagon,  which  was  shown  by  other  evidence  to  be  one  foot  and  nine 
inches  inside  the  wheels,  and  that  he  saw  another  man  in  that  space, 
but  not  so  near  the  rear  wheel  as  the  decedent,  and  as  the  truck  started 
the  other  man  jumped  back,  and  the  decedent  tried  to  do  so,  but  was 
caught  by  the  wheel. 

[2]  If  the  decedent  was  waiting  with  others  for  the  truck  to  move 
to  enable  him  to  cross  the  street,  he  was  chargeable  with  knowledge 
of  the  fact  that  it  was  likely  to  move  at  any  time ;  and  if  he  volun- 
tarily placed  himself  in  front  of  the  rear  wheel,  as  the  testimony  of 
these  witnesses  indicates,  anii  was  struck  or  caught  by  the  wheel  in 
endeavoring  to  get  back  out  of  the  line  of  the  truck,  he  would  have 
no  .cause  of  action  if  he  had  been  injured  and  survived,  and,  if  so, 
of  course,  his  personal  representative  cannot  recover.  If  the  accident 
occurred  in  that  manner,  the  defendant  would  only  be  liable  for  will- 
fully running  over  him,  and  that  is  not  charged;  nor  does  it  appear 
that  the  driver  knew  that  he  was  in  a  position  of  danger. 

The  testimony  of  another  witness  for  the  plaintiff,  who  claims  to 
have  seen  the  decedent,  is  to  the  effect  that  he  was  standing  3  or  4 
feet  west  of  the  defendant's  truck,  nearer  the  rear  than  the  center, 
waiting  for  it  to  pass,  and  about  4  or  5  feet  from  the  rear  westerly 
wheel ;  that  the  decedent  stood  about  2*^  feet  north  of  the  rear  west- 
erly wheel  and  about  one  foot  to  the  west  thereof,  in  a  position  where 
the  hub  of  the  wheel  would  have  cleared  him  by  about  a  foot  if  the 
vehicle  had  moved  straight  ahead;  that  when  the  truck  started  it 
swung  to  the  west,  and  he  heard  the  decedent  say  to  the  people  be- 
hind him,  who  were  waiting  for  the  truck  to  pass,  "get  back,"  but  that 
they  did  not,  and  appeared  to  be  afraid  to  do  so  owing  to  the  south- 
bound traffic  which  was  coming;  and  with  respect  to  the  manner  in 
which  the  accident  occurred  he  said,  "The  people  in  front  may  have 
shoved  him  under  the  wheel,  or  the  wheel  came  out  too  far  and  caught 
him."  The  driver  of  the  truck  testified  that  he  turned  a  little  to  the 
west  on  starting,  but  he  does  not  admit  that  he  made  as  sharp  a  turn 
as  other  evidence  tends  to  show,  and  some  of  the  witnesses  say  that 
he  proceeded  straight  ahead  without  turning. 

The  only  evidence,  therefore,  in  support  of  the  plaintiff's  case  is 
the  evidence  with  respect  to  the  manner  in  which  the  driver  started  the 
truck.    He  had  a  lawful  right  to  start  the  truck,  and  pedestrians  were 
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chargeable  with  knowledge  of  the  fact  that  it  might  be  necessary  for 
him  to  change  his  course  on  starting,  if  it  be  true  that  he  was  not  in 
line  with  the  temporary  way  over  the  car  tracks,  or  that  the  street  was 
obstructed ;  but,  of  course,  they  had  a  right  to  assume  that  he  would 
not  go  around  in  a  circle  and  mow  them  down  without  giving  warning 
and  affording  them  an  opportunity  to  reach  a  place  of  safety.  In  thus 
crowding  in  between  two  lines  of  passing  vehicles,  however,  they  took 
chances  on  being  struck,  if  they  got  within  the  course  it  became  neces- 
sary for  the  truck  to  tjike  to  pass  up  the  street.  The  preponderance 
of  the  evidence  and  the  probabilities  of  the  case  tend  to  show  that  the 
driver  of  the  truck  did  not  make  such  an  abrupt  turn  as  is  claimed, 
and  that  if  the  decedent  stood  where  the  witness  who  was  standing 
near  him  locates  him  the  accident  would  not  have  happened.  If,  as 
is  indicated  by  the  evidence,  the.  lines  upon  which  the  traffic  was  pass- 
ing north  and  south  were  so  close  that  a  crowd  of  25  or  30  people 
standing  or  "lined  up"  along  the  side  of  a  truck  were  so  disturbed 
concerning  their  safety  from  south-bound  vehicles  that  they  did  not 
fall  back,  it  would  have  been  impossible  for  the  driver  to  have  turned 
"is  horses  to  the  west  to  such  an  extent  that  the  left  rear  wheelj  in 
•noving  forward  two  feet  and  seven  inches,  would  move  to  the  west 
of  the  north  and  south  line,  which  the  vehicles  occupied  while  standing, 
°^t\,  *°*'*  ^^^  ^^  width  of  the  hub  in  addition,  without  getting  in  the 
^^  of  the  south-bound  traffic  and  coming  in  collision  therewith  or 
<^^\Tvicting  it,  and  the  evidence  does  not  show  that  this  occurred; 
WT  the  south-bound  motor  truck  started  up  when  the  truck  started, 
and  was  passing  at  the  time  of  the  accident.  We  are  of  opinion, 
therefore,  that  the  verdict  is  clearly  against  the  weight  of  the  evidence, 
at  least  in  so  far  as  it  is  predicated  upon  negligence  on  the  part  of  the 
driver  of  the  truck. 

It  follows  that  the  judgment  and  order  should  be  reversed,  the 
finding  that  defendant  was  guilty  of  negligence  reversed  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event    All  concur. 


(SI  Misc.  Rep.  344.) 

SOTEL  V.  CITX  OF  NEW  YORK. 

(Snpreme  Court,  Trial  Term,  Kings  County.    June  16,  1913.) 

L  Municipal  Cobfobations  (J  832*) — Sewers — Ovebflow — Neqligencs. 

Where  plaintiffs'  property  was  flooded  by  an  overllow  of  a  sewer,  due 
to  a  temporary  sudden  stoppage,  and,  though  it  did  not  appear  that  the 
sewer  had  been  frequently  inspected,  there  was  no  showing  that  the  city 
had  omitted  to  exercise  a  reasonable  degree  of  watchfulness  in  ascer- 
taining Its  condition  from  time  to  time  and  In  preventing  it  from  becom- 
ing dilapidated  or  obstructed,  there  was  no  actionable  negligence  with 
reference  to  the  sewer  itself  or  the  obstruction. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  { 
1782;    Dec.  Dig.  {  832.  •] 

Z  Municipal  Cobfobations  (J  832*) — Sewebs — Ovkbflow — Dki.at  ik  Rem- 
BDTiNO  Defect — Neolioence. 

A  sewer  having  become  obstructed  and  having  overflowed  plaintiffs' 
premises  January  1,  1911,  notice  was  given  to  an  inspector  of  the  city 
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Building  Department  between  8  and  9  o'clock  on  that  eyenlng.  He 
visited  the  premises  the  next  day,  and  then  telephoned  to  the  person  in 
charge  of  the  unsafe  building  dlTlslon  of  the  bureau  of  buildings,  who 
on  the  next  day  reported  the  fact  to  the  superintendent  of  balldlngs, 
who  promptly  communicated  with  the  sewer  department,  and  the  ob- 
struction was  removed  about  12 :30  on  January  3d.  Held,  that  the  dty 
was  negligent  In  falling  to  remove  the  obstruction  with  reasonable 
promptness,  notwithstanding  the  intervention  of  a  holiday,  and  was  there- 
fore liable  for  any  damages  proximately  resulting  from  such  delay,  in- 
dependent of  the  happening  of  the  overflow. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporattons,  Cent  Dig.  i 
1782;    Dec.  Dig.  i  832.»] 

8.  Municipal  Corpobationb  ({  846*) — ^NomNAi.  Dahaoxs. 

Where  a  dty  was  not  negligent  in  permitting  an  obstruction  of  a  sewer 
and  the  consequent  overflow  onto  adjoining  premises,  but  was  liable  for 
negligent  delay  in  removing  the  obstruction,  and  it  was  impossible  to 
separate  the  original  damage  from  the  Increased  damage,  if  any,  re- 
sulting from  the  city's  delay,  the  property  owners  were  entitled  to  nom- 
inal damages  only. 

[Ed.  Note — For  other  cases,  see  Municipal  Ck>rporation8,  Cent  Dig.  Sf 
179e~1802;   Dec.  Dig.  {  845.*] 

Actions  by  Mary  Sotel,  by  Maria  Deveraux,  by  Edward  A.  Last  and 
another,  by  Dennis  Kelleher,  by  Andrew  Johnson  and  another,  and  by 
Timothy  Cronin  and  another  against  the  City  of  New  York  to  re- 
cover damages  for  the  overflow  of  a  sewer.  Judgments  for  plaintiffs 
for  nominal  damages. 

William  J.  Bolger,  of  New  York  City,  for  plaintiffs. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (James  T. 
O'Neill  and  James  D.  Bell,  both  of  Brooklyn,  of  counsel),  for  defend- 
ant 

BENEDICT,  J.  These  six  actions  were,  by  the  consent  of  counsel, 
tried  together  before  the  court  without  a  jury.  The  several  owners 
of  the  premises  numbered  520,  522,  524,  526,  528,  and  530  Fifty-Sec- 
ond street,  Brooklyn,  are  suing  the  city  of  New  York  for  damages  to 
their  respective  buildings,  claimed  to  have  been  caused  by  the  stoppage 
of  the  sewer  in  Fifty-Second  street  and  the  consequent  backing  up  of 
the  water  flowing  into  the  same.  Attention  was  first  called  to  the  con- 
dition, as  far  as  the  evidence  discloses,  on  Sunday,  January  1,  1911, 
when  the  witness  Sotel,  husband  of  one  of  the  plaintiffs,  who  lives  at 
No.  526  Fifty-Second  street,  found  water  standing  in  the  cellar  of  his 
house  between  6  and  7  o'clock  in  the  evening.  He  sent  for  a  plumber, 
and  after  an  investigation  by  him  an  inspector  of  the  building  depart- 
ment, named  Bromell,  was  sent  for  and  visited  the  premises  between 
8  and  9  o'clock  that  evening.  He  also  visited  these  and  other  prem- 
ises in  the  vicinity  the  next  day,  January  2d,  and  then  telephoned  the 
witness  Snackenberg,  who  was  in  charge  of  the  unsafe  building  divi- 
sion of  the  bureau  of  buildings.  On  January  3d  Snackenberg  reported 
the  fact  to  the  then  superintendent  of  buildings,  who  promptly  com- 
municated with  the  sewer  department,  and  at  about  12 :30  that  day  the 
obstruction  in  the  sewer  was  removed,  and  the  water  then  flowed  off. 

According  to  the  testimony  of  Higgins,  the  foreman  of  the  sewer  re- 
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pair  yard  which  attended  to  the  matter,  the  men  were  sent  on  the  3d 
to  clear  out  the  sewer  upon  the  complaint  of  a  police  lieutenant,  and  it 
does  not  appear  whether  or  not  the  communication  from  the  buuamg 
department  had  anything  to  do  with  this  action.  The  foreman  also 
testified  that  he  was  at  the  yard  on  Monday,  January  2d,  and  that 
"we."  meaning,  I  suppose,  he  and  his  men,  worked  all  day  Monday, 
[i]  In  my  opinion  there  is  no  evidence  of  any  negligence  on  the 
part  of  the  defendant  which  can  be  said  to  have  caused  the  stoppage 
of  the  sewer.  This  sewer  had  not,  to  be  sure,  been  inspected  very 
often;  but  I  do  not  find  from  the  evidence  that  the  defendant  had 
omitted  to  exercise  a  reasonable  degree  of  watchfulness  in  ascertain- 
ing its  condition  from  time  to  time  and  preventing  it  from  becoming 
dilapidated  or  obstructed,  as  was  required  by  the  rule  laid  down  in 
McCarthy  v.  City  of  Syracuse,  46  N.  Y.  194.  In  the  present  instance 
the  stoppage  was  apparently  of  such  sudden  occurrence  that  a  fre- 
quency of  inspection  required  by  the  most  rigid  rule  of  care  might  not 
have  disclosed  it  before  the  water  began  to  back  up  into  the  plaintiffs' 
premises.  Smith  v.  Mayor,  66  N.  Y.  295,  23  Am.  Rep.  53 ;  Weidman 
v.  Mayor,  84  App.  Div.  321,  82  N.  Y.  Supp.  77,  affirmed  176  N.  Y. 
586,  68  N.  E.  1125;  Beyer  v.  City  of  New  York,  141  App.  Div.  679, 
126  N.  Y.  Supp.  455.  In  the  first  of  these  cases  the  court,  by  Allen, 
J.,  said: 

"The  defendants  can  only  be  made  responsible  to  the  plalntlfl  for  the  dam- 
age snstained  by  him  by  reason  of  the  overflow  of  the  sewer  into  his  cellar 
and  npon  bis  premises,  upon  proof  of  some  fault  or  neglect  on  their  part,  ei- 
ther In  the  construction  of  the  sewer,  or  In  keeping  It  In  proper  lepalr. 
•  *  *  It  is  found  npon  sufficient  eTidence  that  the  overflow  was  caused 
by  a  stoppage  of  the  sewer  with  sand,  dirt,  and  refuse  matter  washed  In 
from  the  street,  and  that  at  or  just  before  the  flooding  of  the  plaintifC's  prem- 
ises there  was  an  unusually  heavy  shower  of  rain.  There  is  no  proof  of 
any  obstruction  before  that  time.  There  being  no  fault  in  the  construction 
of  the  sewer,  causing  the  overflow,  it  was  Incumbent  upon  the  plaintift  to 
show  a  neglect  by  the  defendants  to  remove  the  obstruction  after  notice  of 
Its  existence,  or  some  omission  of  dnty  on  the  part  of  the  city  officers  in 
looking  after  it  and  seeing  that  no  obstruction  occurred.  *  •  *  The  city 
does  not  insure  the  citizen  against  damage  from  works  of  its  construction, 
but  is  only  liable,  as  other  proprietors,  for  negligence  or  willful  misconduct. 
The  principles  upon  which  municipal  corporations  are  held  liable  for  dam- 
ages occasioned  by  defects  in  streets  and  sewers  and  other  public  works  are 
well  settled  by  numerous  cases,  and  the  liability  is  made  to  rest,  in  any 
case,  npon  some  neglect  or  omission  of  dpty." 

In  Weidman  v.  Mayor,  supra,  the  Appellate  Division,  by  Van  Brunt, 
P.  J.,  stated  the  rule  as  follows : 

"The  dty  is  not  an  insurer  of  the  condition  of  its  various  appliances  for 
the  comfort  and  couTenlence  of  its  Inhabitants,  but  is  bound  to  use  reasona- 
ble care  and  diligence  in  caring  for  these  various  appliances  and  in  keeping 
the  same  in  repair." 

In  Beyer  v.  City  of  New  York,  supra,  the  court,  by  Jenks,  J.,  said : 

"The  obligation  upon  the  defendant  was  due  care  to  prevent  the  overflow 
of  the  sewer  through  the  house  connection  of  plaintUTs  premises.  The  evi- 
dence does  not  show  that  there  was  fault  in  the  construction  of  the  sewer, 
or  negligence,  either  in  the  omission  to  remove  the  obstruction  which  caused 
the  overflow,  after  notice  thereof,  actual  or  constnictlT»,  or  in  the  inspection 
of  the  sewer  system.    The  evidence  Indicates  that  the  twcking  up'  of  the 
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sewage  was  caused  by  a  stoppage  of  sticks  used  by  chOdren  when  In  the 
street  at  play  In  the  game  of  tip  cat  It  does  not  appear  how  long  this  stop- 
page bad  existed,  and  consequently  that  any  reasonable  inspection,  such  as 
could  be  exacted  by  the  most  rigid  rule  imposed  upon  a  municipality  in 
charge  of  so  great  a  system,  could  have  revealed  the  obstmction." 

In  the  cases  at  bar  the  overflow  was  an  isolated  instance,  and  it  is 
not  shown  that  there  was  any  defect  of  original  construction  of  the 
sewer  which  could  account  for  or  reasonably  be  expected  to  have 
caused  the  stoppage  upon  this  occasion.  On  the  contrary,  it  was 
proven  that  the  sewer  had  an  unusually  good  opportunity  for  clearing 
itself  of  obstructions  on  account  of  the  grade  of  the  street  in  which  it 
was  constructed,  and  under  the  authorities  cited  the  city  would  not  be 
liable  for  damages  resulting  from  such  an  obstruction  of  the  sewer. 
provided  that  it  used  reasonable  diligence  in  remedying  the  defect 
after  notice  of  its  existence. 

[2]  I  think,  however,  that  the  city,  through  its  employes,  is  charge-, 
able  with  negligence  in  not  sooner  remedying  the  defective  condition 
in  this  case.  Notice  was  given  on  the  night  of  January  1st  .o  an  offi- 
cial whose  duties  related  to  the  safety  of  buildings  in  the  district  in 
question,  and  there  was  some  evidence  that  this  official,  who  was  an  in- 
spector, reported  the  dangerous  condition  to  the  head  of  the  unsafe 
building  division  of  the  bureau  of  buildings  some  time  on  January  2d, 
stating  the  cause  of  the  dangerous  condition  to  be  a  sewer  flood.  This 
last  oflicial  apparently  did  nothing  about  the  matter  until  the  follow- 
ing mofning,  when  notice  was  sent  to  the  sewer  department,  as  above 
mentioned.  It  is  obvious  that  men  might  have  been  sent  early  on  Mon- 
day morning  to  remove  the  stoppage.  Yet  nothing  was  done  until 
Tuesday  noon.  This,  I  think,  was  negligence,  for  the  damages  flow- 
ing from  which  the  defendant  is  responsible.  The  contention  that  de- 
fendant was  excused  from  prompt  action  by  the  fact  that  Monday  was 
a  legal  holiday  is  not  entitled  to  serious  consideration.  It  is  the  plain 
duty  of  the  city  to  have  somewhere  a  force  always  ready,  day  and 
night,  Sundays  and  holidays,  to  meet  emergencies  of  this  nature,  just 
as  much  as  it  is  to  have  a  force  ready  to  put  out  fires ;  anu  it  does  not 
seem  to  me  that  the  city  is  exonerated  from  liability  for  damages  re- 
sulting from  its  negligence  merely  because  it  is  not  clearly  shown  that 
notice  was  given  to  the  particular  branch  of  the  municipal  government 
charged  with  the  duty  of  repair  of  the  sewer.  In  other  words,  I  think 
the  plaintiffs  were  not  charged  with  the  duty  of  notifying  a  particular 
oflicial  of  the  city  and  determining  at  their  peril  which  officer  had  juris- 
diction, but  only  with  the  duty  of  calling  the  defect  to  the  attention 
of  some  responsible  representative  of  the  city  government  whose  duty 
it  would  be  to  report  it;  and  when  notice,  as  in  this  case,  had  been 
given  to  an  inspector  of  the  building  department  of  an  unsafe  condi- 
tion of  buildings,  which  was  the  result  of  a  defective  condition  of  the 
sewer,  the  plaintiffs  were  justified  in  assuming  that  the  oflicial  receiv- 
ing the  notice  would  communicate  its  information,  being  of  an  emer- 
gency nature,  to  any  other  branch  of  the  municipal  government  affected 
thereby.  It  is  clear,  therefore,  that  if  the  damage  of  which  the  plain- 
tiffs complain  resulted  from  the  delay  in  remedying  the  defective  con- 
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dition,  and  not  from  the  happening  of  the  overflow,  the  city  would 

be  liable  for  the  entire  damage. 

[3]  The  difficulty  which  confronts  the  court  is  involved  in  the  de- 
termination of  this  question:  Have  the  plaintiffs  shown  by  a  pre-, 
ponderance  of  the  evidence  that  the  damages  of  which  they  complain 
•  did  in  fact  result  from  the  delay  in  making  the  repair  within  a  reason- 
able time?  I  think  not.  The  most  favorable  inference  which  can  be 
drawn  from  the  evidence  is  that  the  damage  was  enhanced  by  sugh 
delay ;  but  it  is  impossible  upon  the  evidence  to  separate  the  original 
damage,  for  which  the  city  is  not  liable,  from  the  increased  damage,  if 
any  there  was,  which  resulted  from  the  delay,  for  which  the  city  would 
be  liable.  Monomoy  Co.  v.  City  of  New  York,  132  N.  Y.  Supp.  438. 
In  fact,  from  the  very  nature  of  the  case  it  appears  probable  that  the 
damage  for  which  the  defendant  is  liable  is  not  capable  of  exact  or 
even  of  approximate  estimate  in  a  court  of  law,  and  that  the  plaintiffs' 
recovery,  at  the  most,  must  be  nominal.  They  are  entitled  to  nominal 
damages  for  the  negligence — ^i.  e.,  the  delay — and  their  right  to  recover 
"for  Toommal  damages  does  not  depend  at  all  upon  the  plaintiffs  show- 
ing any  actual  or  any  perceptible  damage,"  and  this  "right  to  recover 
nominal  damages  was  substantial,  though  the  quantity  of  damages 
was  not."  N.  Y.  Rubber  Co.  v.  Rothery,  132  N.  Y.  293,  296,  30  N.  E. 
84-1,  842,  28  Am.  St.  Rep.  575.  The  question  thus  presented  was  not 
discussed  at  the  bar  nor  in  the  briefs  of  counsel,  and  my  own  re- 
search has  not  disclosed  much  authority  on  the  point.  The  case  which, 
as  it  seems  to  me,  touches  most  nearly  upon  the  question  is  Mark  v. 
Hudson  River  Bridge  Co.,  103  N.  Y.  28,  8  N.  E.  243,  wherein  Judge 
Rappaelo  stated  the  rule  as  follows : 

"The  defendant  requested  tbe  court  to  charge  that  the  burden  of  proof 
was  upon  the  plaintiffs,  as  well  upon  the  question  of  damages  as  upon  the 
question  of  negligence,  and  that  If  plaintiffs  had  failed  to  show  what  dam- 
iges  resulted  from  the  alleged  negligent  acts  of  the  defendant,  and  to  dls- 
ungulsh  them  from  damages  for  which  defendant  was  not  responsible,  they 
could  recover  only  nominal  damages. 

'The  court  refused  to  charge  this  request,  and  we  think  property.  It  was 
™o  broad.  The  first  part  of  the  proposition  was  undoubtedly  correct,  but 
™^  testimony  clearly  showed  some  substantial  damages  to  which  the  plain- 
1 '^were  unquestionably  entitled,  If  the  issues  as  to  negligence  were  decided 
in  their  favor,  and  the  failure  to  distinguish  as  to  all  the  items  between  dam- 
ages ot  that  character  and  those  to  which  the  plaintiffs  were  not  entitled 
™uid  not  be  visited  on  the  plaintiffs,  under  the  circumstances,  by  confining 
^j£recovery  to  mere  nominal  damages. 

J  ^^®  same  remarlt  is  applicable  to  the  exception  to  the  refusal  of  the  judge 
"charge  that  there  was  no  evidence  in  the  case  from  which  the  Jury  could 
wiernnlne  how  long  the  plaintiffs  were  deprived  of  the  use  of  their  boat  by 
reason  of  any  negligence  of  the  defendant,  and  that  therefore  the  plaintiffs 
of  fK  '**'*  entitled  to  recover  any  damages  for  the  supposed  loss  of  the  use 
low  boat  If  the  request  had  been  to  charge  that  the  Jury  could  only  al- 
"^  such  damages,  either  for  expenses  of  repairs  or  loss  of  time,  as  were 
^rtnatlvely  shown  by  the  evidence  to  have  been  caused  by  the  acts  for 
wnich  the  defendant  was  responsible,  a  different  proposition  would  have  been 

Ji^  the  cases  at  bar,  however,  the  record  did  not  clearly  show  "some 
sj'^stantial  damages  to  which  the  plaintiffs  were  unquestionably  enti- 
"'Q»  if  the  issues  as  to  negligence  were  decided  in  tfieir  favor."    On 
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the  contrary,  the  "substantial  damages"  appear  to  have  resulted  from 
the  stoppage  and  overflow,  and  not  from  the  delay  in  applying  the 
remedy.  See  testimony  of  Sotel,  pages  29,  30,  stenographer's  minutes ; 
testimony  of  Petersen,  page  47  et  seq. ;  testimony  of  Johnson,  page  62. 
Judgment  is  directed  in  favor  of  the  plaintiff  in  each  action  for  six 
cents'  damages,  30  days'  stay  of  execution,  and  60  days  to  make  case 
on  appeal  granted.  Submit  findings  in  accordance  herewith  on  June 
23,  1913. 


(81  Misc.  Rep.  840.)  ,         ^^^,„„ 

In  re  DOOLBT. 

(Supreme  Court,  Special  Term,  Queens  County.    June  7,  1813.) 

L  Municipal  Cobpobationb  d  218*) — Civn.  Sebtice  OnncEBS — Yoiajjitxeb 

FiBXUXN. 

If  petitioner  was  appointed  to  the  position  of  stationary  engineer  in 
the  Jamaica  disposal  plant  as  a  distinct  position,  and  not  appointed  gen- 
erally as  a  stationary  engineer  In  the  bureau  of  sewers  or  department  of 
public  works,  and  merely  assigned  to  duty  In  the  Jamaica  disposal  plant, 
he  is  not  entitled  to  reinstatement,  though  he  is  a  veteran  volunteer  fire- 
man ;  but,  if  he  was  appointed  generally,  he  is  entitled  to  reinstatement, 
since,  where  there  are  several  employes  in  a  department  belonging  to 
one  class,  and  a  reduction  of  the  force  is  necessary,  those  not  veterans 
must  be  removed  or  suspended  first. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  { 
218.»] 

2.  BlANDAinrs  (S  160*) — Ai,tbbnativk  Whit — Fbayxb  tob  Bxuef. 

Since,  under  Code  Civ.  Proc.  {  2067,  an  alternative  "writ  of  mandamus 
may  be  granted  ex  parte,  the  court  had  power  to  grant  an  alternative 
writ  upon  denying  a  peremptory  writ,  though  the  alternative  writ  was 
not  specially  prayed  for. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  if  326-336 ;  Dec. 
Dig.  f  160.»1 

In  the  matter  of  the  application  of  John  Dooley  for  a  writ  of  man- 
damus, directed  to  James  C.  Creelman,  president,  and  Richard  Well- 
ing and  another,  composing  the  Municipal  Civil  Service  Commission 
of  the  City  of  New  York,  and  to  Denis  O'Leary,  Commissioner  of 
Public  Works,  of  the  Borough  of  Queens,  City  of  New  York.  Alter- 
native writ  granted,  and  motion  for  peremptory  writ  denied. 

Gillen  &  Weller,  of  Jamaica,  for  the  motion. 
Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (Edward 
S.  Malone,  of  New  York  City,  of  counsel),  opposed. 

BENEDIC!T,  J.  [1]  This  is  a  motion  for  a  writ  of  mandamus  to 
procure  the  reinstatement  of  petitioner  in  the  position  of  stationary 
engineer  in  the  bureau  of  sewers,  department  of  public  works,  in  the 
borough  of  Queens.  Without  reciting  all  the  facts,  it  is  sufficient  to 
say  that  the  right  of  the  petitioner  to  reinstatement  depends  upon  the 
determination  of  the  question  whether  he  was  appointed  to  tiie  posi- 
tion of  stationary  engineer  in  the  Jamaica  disposal  plant  as  a  distinct 
position,  or  whether  he  was  appointed  generally  as  a  stationary  en- 
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gineer  in  the  bureau  of  sewers  or  in  the  department  of  public  works, 
and  merely  assigned  to  duty  in  the  Jamaica  disposal  plant,  which  was 
shut  down.  If  the  former  was  the  case,  then,  notwithstanding  that  he 
is  a  veteran  volunteer  fireman,  he  is  not  entitled  to  reinstatement. 
Matter  of  Breckenridge,  160  N.  Y.  103,  54  N.  E.  670;  People  ex  rel. 
Chappel  V.  Lindenthal,  173  N.  Y.  524,  66  N.  E.  407.  If,  however, 
the  latter  is  the  case,  he  is  entitled  to  reinstatement ;  for,  where  there 
are  several  employes  in  a  department  or  bureau  belonging  to  one  class 
and  not  holding  distinct  positions,  and  a  reduction  of  the  number  of 
such  employes  becomes  necessary  or  proper  for  economy  or  other 
reasons,  those  who  are  not  veterans  must  be  removed  or  suspended 
first.  Matter  of  Stutzbach  v.  Coler,  168  N.  Y.  416,  61  N.  E.  697; 
People  ex  rel.  Chappel  v.  Lindenthal,  173  N.  Y.  at  page  529,  66  N. 
E.  407;  Matter  of  Pratt  v.  Phelan,  67  App.  Div.  349,  73  N.  Y.  Supp. 
823.  The  allegation  of  the  petition  that  the  petitioner  was  employed 
generally  as  an  engineer  in  the  bureau  of  sewers  is  controverted  by 
die  answering  affidavit 

I  think,  therefore,  that  the  petitioner  should  have  an  alternative 
writ  of  mandamus  to  try  out  the  issue  of  fact  thus  raised.  The  deci- 
sion of  Mr.  Justice  Van  Siclen,  restoring  one  Craig  to  the  position 
from  which  he  was  suspended  to  make  possible  the  retention  of  this 
petitioner,  need  not  embarrass  the.  court  in  this  proceeding,  because, 
so  far  as  I  can  see,  the  full  facts  were  not  presented  to  Mr.  Justice 
Van  Siclen.  Had  they  been,  I  assume  that  he  would  not  have  decided 
as  he  did;  for  Mr.  Justice  Kelby,  upon  the  application  of  a  fireman 
who  stood  in  exactly  the  same  position  as  Craig,  or,  at  least,  in  no 
better  position,  denied  the  applicant  reinstatement.  Matter  of  Griffin, 
77  Misc.  Rep.  553,  138  N.  Y.  Supp.  128. 

[2]  Although  an  alternative  writ  was  not  specially  prayed  for,  the 
court  has  power  to  grant  it  on  denying  the  peremptory  writ.  Matter 
of  Jones  V.  Willcox,  80  App.  Div.  167,  170,  80  N.  Y.  Supp,  420.  In- 
deed, such  an  alternative  writ  may  be  granted  ex  parte.  Code  Civ. 
Proc.  §  2067. 

Motion  for  peremptory  writ  of  mandamus  denied;  motion  for  al- 
ternative writ  granted.  Ten  dollars  costs  to  petitioner  to  abide  the 
event  of  the  proceedings  upon  the  writ    Settle  order  on  notice. 


067  App.  DlT.  437.) 

PEOPLE  ex  rel.  GOODTEAB  v.  FRIEDMAN. 

(Sapreme  Court,  Appellate  DlTlslon,  First  Department.    June  IS,  1013.) 

1.  StJKDAT  (I  6*)— Violation  ot  Law — Statdteb — "Mkal." 

In  a  prosecution  under  Penal  Law  (Consol.  Laws  1909,  c.  40)  |  2147,  pro- 
hibiting the  public  selling  of  any  property  on  Sunday  except  that  arti- 
cles ot  food  may  be  sold  and  supplied  before  10  a.  m.,  and  except  also 
that  meals  may  be  sold  to  be  eaten  on  the  premises  where  sold  or  served 
else^cehere  by  caterers,  defendant  who  made  a  single  sale  of  cooked  ham 
and  sturgeon  on  Sunday,  at  4:30  p.  dl  at  his  delicatessen  store,  where 
he  served  cooked  food  and  meals  to  be  eaten  on  the  premises  or  to  be  re- 
moved and  consumed  elsewhere,  on  evidence  not  showing  that  the  ham 
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and  sturgeon  did  not  constitute  a  "meal,"  and  were  not  sold  to  be  eaten 
on  the  premises,  could  not  be  convicted;  since  the  purpose  of  the  law 
was  to  prevent  the  Interruption  of  repose  and  religious  liberty,  and  since 
It  was  within  the  exception  which  embraces  both  the  public  sale  of  meals 
to  be  eaten  where  sold  and  the  public  sale  of  meals  to  be  served  else- 
where, and  which  permits  sales  by  any  one  of  meals  to  be  eaten  on 
the  premises  where  sold  and  public  sales  by  caterers  of  meals  to  be 
served  elsewhere,  the  word  "meal"  meaning  a  portion  or  quantity  taken 
at  one  of  the  regular  times  for  refreshment  or  upon  occasions  of  hunger 
to  satisfy  the  appetite. 

[Ed.  Note. — ^For  other  cases,  see  Sunday,  Cent  Dig.  If  6-10;  Dec.  Dig. 
i  5.» 

For  other  definitions,  see  Words  and  Phrases,  yoL  6,  pp.  4451,  4452; 
vol.  8,  p.  7719.] 

2.  Cbiminal  Law  (§  13*) — PsoHinrroBT  ob  Pknai.  Statute. 

A  prohibitory  statute  affecting  personal  liberty  and  punishing  viola- 
tions thereof  criminally  should  not  be  deemed  to  forbid  acts  not  clearly 
within  the  scope  of  its  provisions. 

lEd.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  f^  IS,  14; 
Dec.  Dig.  §  13.»] 

McLaughlin  and  Clarke^  JJ.,  dissenting. 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

Prosecution  by  the  People  of  the  State  of  New  York,  on  the  rela- 
tion of  Cornelius  Goodyear,  against  Philip  Friedman.  From  an  order 
of  the  Court  of  General  Sessions  affirming  a  judgment  rendered  by  a 
city  magistrate  convicting  him  of  a  violation  of  the  Penal  Law,  defend- 
ant appeals.  Judgment  reversed,  fine  remitted,  and  defendant  dis- 
charged. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Alfred  B.  Nathan,  of  New  York  City  (Leon  M.  Prince,  of  New 
York  City,  on  the  brief),  for  appellant. 
Louis  Fabricant,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  [1]  The  complaint  and  evidence  in  the  Magis- 
trate's Court  showed  that  the  defendant  was  seen  by  a  police  officer 
making  a  single  sale  of  cooked  ham  and  sturgeon  on  Sunday  afternoon 
of  the  17th  of  November,  1912,  at  4:30  o'clock  at  No.  527  Columbus 
avenue  where  he  conducted  a  delicatessen  store,  and  served  cooked 
food  and  meals  to  be  eaten  on  the  premises,  or  to  be  removed  and 
consumed  elsewhere.  The  charge  was  limited  to  this  sale,  and  it 
contains  no  allegation  and  there  is  no  evidence  with  respect  to  whether 
the  food  was  to  be  eaten  or  was  in  fact  eaten  on  the  premises,  or  ^vas 
sold  for  the  puipose  of  being  taken  away  or  was  in  fact  taken  away. 
The  evidence  does  show,  however,  that  the  store  was  open  and 
crowded  at  the  time,  and  liie  defendant  testified  that  he  was  a  caterer 
and  served  approximately  200  meals  on  Sunday,  most  of  which  were 
eaten  on  the  premises,  but  some  of  which  were  taken  away  for  con- 
sumption elsewhere,  and  that  he  catered  to  parties  and  balls,  and  his 
evidence  was  not  controverted.  This  testimony  given  by  the  defend- 
ant was  general,  and  had  no  specific  reference  to  the  Sunday  in  ques- 
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tion,  and  no  reference  at  all  to  the  particular  sale  with  which  he  was 
charged.  The  conviction  must  stand  or  fall  on  the  charge  and  the 
evidence  relating  thereto,  and  it  cannot  be  sustained  on  the  theory 
that  it  may  be  inferred  from  the  testimony  given  by  defendant  that 
he  sold  meals  at  other  times  and  to  others  to  be  consumed  elsewhere 
than  on  his  premises. 

Section  2147  of  the  Penal  Law  as  it  existed  at  the  time  in  question 
provided  as  follows: 

"All  manner  of  public  selling  or  offering  for  sale  of  any  property  upon 
Sunday  la  prohibited,  except  that  articles  of  food  may  be  sold  and  supplied 
at  any  time  before  ten  o'clock  In  the  morning,  and  except  also  that  meals 
may  be  sold  to  be  eaten  on  the  premises  where  sold  or  served  elsewhere  by 
caterers;  and  prepared  tobacco,  milk,  ice  and  soda-water  in  places  other 
than  where  spirituous  or  malt  liquors  or  wines  are  kept  or  offered  for  sale, 
and  fruit,  flowers,  confectionery,  newspapers,  drugs,  medicines  and  surgical 
appliances  may  be  sold  in  a  quiet  and  orderly  manner  at  any  time  of  the 
day.  The  provisions  of  this  section,  however,  shall  not  be  construed  to  al- 
low or  permit  the  public  sale  or  exposing  for  sale  or  delivery  of  uncooked 
flesh  foods,  or  meats,  fresh  or  salt,  at  any  hour  or  time  of  the  day." 

This  section  of  the  Penal  Law  was  taken  from  the  Penal  Code, 
and  has  not  been  materially  changed  since  its  original  enactment  as 
section  267  of  the  Penal  Code. 

Counsel  fbr  appellant  states  in  his  points  that  this  is  a  test  case,  and 
he  argues  the  appeal  on  the  assumption  that  the  ham  and  sturgeon 
were  sold  not  to  be  eaten  on  the  premises,  and  he  contends  that  the 
true  construction  of  the  statute  is  that  the  Legislature  intended  to  ex- 
cept from  the  prohibition  of  public  sales  on  Sunday,  the  sale  by  cater- 
ers of  meals  to  be  eaten  where  sold  or  to  be  served  elsewhere.  It  api- 
pears  that  in  the  case  of  the  People  v.  Krakauer,  tried  in  the  Court 
of  General  Sessions  June  14,  1899,  Judge  McMahon  delivered  an  opin- 
ion construing  this  statute  as  authorizing  the  sale  by  caterers  of  meals 
to  be  eaten  on  their  premises  or  to  be  removed  therefrom  and  eaten 
elsewhere;  and  we  are  informed  by  counsel  for  the  appellant  that 
the  construction  thus  given  to  the  statute  has  been  acquiesced  in,  and 
that  business  has  been  conducted  in  accordance  therewith  without  in- 
terference by  the  police  authorities  until  very  recently.  It  is  probable 
that  the  recent  attempt  to  enforce  a  different  construction  of  the  law 
attracted  the  attention  of  the  Legislature,  for  by  chapter  346  of  the 
laws  of  this  year  the  section  has  been  revised  so  as  to  show  clearly 
that  delicatessen  dealers  are  not  to  be  deemed  caterers,  that  meals 
may  be  sold  by  any  one  to  be  eaten  on  the  premises  where  sold,  and 
may  be  served  by  caterers  to  their  patrons  at  any  time  on  Sunday  the 
same  as  on  other  days,  and  that  articles  of  cooked  or  uncooked  food, 
other  than  uncooked  fresh  or  salt  "flesh  foods  or  meats,"  may  be  sold 
and  delivered  by  any  one  before  ten  o'clock  in  the  morning  on  Sun- 
day, and  delicatessen  dealers  are  given  the  additional  privilege  of  sell- 
ing, serving,  and  delivering  cooked  food  in  the  afternoon  between 
the  hours  of  4  and  half  past  7  o'clock. 

Counsel  for  the  people  therefore  suggests  that  a  judicial  construc- 
tion of  the  former  statute  is  no  longer  of  public  importance,  and 
would  only  affect  the  case  of  the  appellant.  In  these  circumstances  we 
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do  not  deem  it  necessary  to  construe  the  statute  further  than  required 
by  the  facts  now  before  the  court.  It  is  quite  clear  that  the  sale  of 
meals,  to  be  eaten  on  the  premises  where  sold,  comes  within  the  ex- 
ception to  the  prohibition;  and  the  evidence  does  not  show  that  the 
ham  and  sturgeon  did  not  constitute  a  meal,  and  were  not  sold  to  be 
eaten  on  the  premises.  It  would  be  unreasonable  to  impute  to  the 
Legislature  an  intention  to  make  it  unlawful  publicly  to  sell  meals  to 
be  served  where  sold.  Such  a  construction  would  extend  the  terms 
of  the  statute  to  boarding  houses  and  to  restaurants  and  hotels.  The 
Legislature  has  not  defined  what  constitutes  a  meal.  The  Standard 
Dictionary  defines  the  word  "meal"  as  follows: 

"The  portion  or  quantity  of  food  taken  either  at  one  of  the  regular  times 
for  refreshment,  or  upon  occasions  of  hunger  to  satisfy  the  appetite." 

It  has  been  authoritatively  held  under  the  Excise  Law  that  a  sand- 
wich or  a  bowl  of  soup,  or  a  plate  of  beans,  or  any  quantity  of  food 
which  at  the  time  satisfies  the  appetite  or  desire  of  the  person  taking 
it,  constitutes  a  meal.  Matter  of  Cullinan,  93  App.  Div.  427,  87  N.  Y. 
Supp.  660;  Matter  of  Clement,  117  App.  Div.  5,  102  N,  Y.  Supp. 
37.  It  may  be  further  observed  that  the  exception  must  be  construed 
in  the  light  of  the  prohibition  which  was  against  public  sales.  The 
exception  relates  to  meals,  and  therefore  to  meals  sold  publicly  which 
but  for  the  exception  would  come  within  the  prohibition  of  the  stat- 
ute. The  exception  therefore  embraces  both  the  public  sale  of  meals 
to  be  eaten  where  sold,  and  the  public  sale  of  meals  to  be  served  else- 
where. The  phraseology  and  punctuation  of  the  statute  leave  room 
for  doubt  concerning  its  further  construction ;  but  it  would  seem  that 
the  Legislature  intended  to  except  from  the  prohibition  sales  by  any 
one  of  meals  to  be  eaten  on  the  premises  where  sold,  and  public  sales 
by  caterers  of  meals  to  be  served  elsewhere. 

[2]  A  prohibitory  statute,  affecting  personal  liberty,  and  providing 
for  the  punishing  of  violations  thereof  criminally,  should  not  be 
deemed  to  forbid  acts  not  clearly  within  the  scope  of  its  provisions. 
It  is  extremely  doubtful  whether  the  Legislature  intended  to  confine 
the  exception,  with  respect  to  meals  sold  by  caterers  for  consumption 
elsewhere,  to  meals  also  actually  served  elsewhere  by  caterers.  The 
purpose  of  the  legislation  was  to  prevent  the  serious  interruption  of 
"repose  and  religious  liberty"  (Penal  Law,  §  2140);  and,  since  the 
public  sale  of  meals  by  caterers  at  one  place  to  be  served  and  con- 
sumed at  another  is  excepted,  the  repose  and  religious  liberty  of 
the  community  would  be  disturbed  and  affected  only  by  the  sale  and 
delivery,  and  would  not  be  affected  in  the  least  by  the  question  as  to 
who  waits  on  table  in  a  private  house.  Sales  at  a  private  house,  where 
meals  are  delivered  or  served  and  consumed,  would  not  be  public 
sales,  and  would  not  be  prohibited  by  the  statute.  In  so  far  as  the 
statute  relates  to  caterers,  it  is  clear  that  the  Legislature  contemplated 
that  the. sales  and  consumption  of  meals  would  be  at  different  places. 
It  may  be,  therefore,  that  it  contemplated  that  caterers  might  sell  meals 
at  their  places  of  business,  and  deliver  them  elsewhere,  and  that 
"served"  is  used  in  the  statute  in  the  sense  of  "supplied,"  and  that 
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it  would  not  be  necessary  for  the  caterer  to  actually  serve  meals  to  be 
eaten  elsewhere  than  at  thp  place  they  are  sold.  In  the  absence  of  a 
statutory  definition  of  "caterer,"  it  should  not  be  held  on  the  evidence, 
the  material  part  of  which  has  been  stated,  that  the  defendant  was 
not  a  "caterer"  within  the  purview  of  the  statute.  However,  for  the 
reasons  stated,  it  is  neither  necessary  to  decide  nor  to  express  a  de- 
cided opinion  on  these  points  at  this  time,  and  with  these  observations 
they  should  be  left  for  adjudication  until  they  are  necessarily  pre- 
sented by  the  facts. 

It  follows  that  the  order  of  the  Court  of  General  Sessions  and  the 
judgment  of  conviction  should  be  reversed,  and  the  fine  remitted,  and 
the  defendant  discharged. 

INGRAHAM,  P.  J.,  and  SCOTT,  J.,  concur. 

McLaughlin,  J.  (dissenting).  The  defendant  was  properly  con- 
victed for  violating  section  2147  of  the  Penal  Law  as  it  existed  at  the 
time  the  sale  here  in  question  was  made.  This  section  provides  that 
all  manner  of  public  selUng  or  offering  for  sale  of  any  property  upon 
Sunday  is  prohibited,  except  that  articles  of  food  may  be  sold  and 
suppliesd  at  any  time  before  10  o'clock  in  the  morning  and  also  that 
meals  may  be  sold,  to  be  eaten  on  the  premises  where  sold,  or  served 
elsewhere  by  caterers. 

The  defendant  at  the  time  was  conducting  the  ordinary  delicatessen 
store.  At  about  4:30  p.  m.  on  Sunday,  November  17,  1912,  he  sold 
some  cooked  ham  and  sturgeon.  This  fact  is  not  disputed.  There 
is  no  pretense  or  claim  made  that  the  ham  and  sturgeon  were  to  be 
eaten  on  the  premises.  The  store  was  wide  open  at  the  time,  many 
persons  going  in  and  out,  and  sales  made  in  precisely  the  same  way 
they  were  on  other  days  of  the  week. 

The  defendant  was  properly  convicted  on  his  own  admission.  The 
sale  in  question  violated  the  section  of  the  statute  referred  to,  unless 
we  are,  by  judicial  construction,  to  read  into  the  statute  something 
which  does  not  there  appear.  In  this  connection  it  is  to  be  observed 
that  by  chapter  346  of  the  Laws  of  1913  the  section  was  amended  so 
as  to  permit  delicatessen  dealers  to  sell  cooked  food  on  Sunday  be- 
tween 4  and  7 :30  p.  m. 

For  these  reasons,  I  dissent  and  vote  to  affirm  the  conviction. 

CLARKE,  J.,  concurs. 


SIEGEL  v,  KIKSTLEB. 

(Supreme  Conrt,  Appellate  Term,  First  Department    June  18,  1913.) 

1.  N«w  Tnui,  (I  72*) — Weight  or  Evidbnck. 

Where  there  was  a  direct  conflict  of  testimony  between  plaintiff  and 
bis  wife  on  one  hand  and  defendant  on  the  other,  a  new  trial  may  prop- 
erly be  granted  on  the  ground  that  verdict  tor  plaintiff  was  against  the 
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weight  of  the  evidence;  where  the  only  other  witness  who  testified  in 
plalntUTs  favor  admitted  that  he  was  not  friendly  towards  defendant 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  {{  146-148;  Dec 
Dig.  I  72.»1 
2.  Nkw  Tbiai.  (S  72*) — ^Weight  of  Evidence — Exclusion  or  Witnesses. 

Where  the  court,  in  an  action  where  there  was  a  direct  conflict  of 
testimony  between  plaintiff  and  defendant,  allowed  plaintiff  only  one 
witness  to  support  his  contention,  a  verdict  for  plaintiff  cannot  be  set 
aside  on  the  ground  that  it  was  against  the  weight  of  the  evidoice,  even 
though  plalntUTs  single  witness  admitted  he  was  not  friendly  toward 
defendant:  but,  whwe  plaintiff  offered  to  call  additional  witnesses  to 
testify  merely  upon  a  matter  admitted  by  defendant,  the  verdict  may 
nevertheless  be  properly  set  aside. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  ft  146-148;  Dec 
Dig.  S  72.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Philip  Siegel  against  Max  Kinstler.  From  an  order 
granting  defendant's  motion  to  set  aside  the  verdict  in  plaintiff's  fa- 
vor, plaintiff  appeals.    Affirmed. 

Argued  April  term,  1913,  before  GUY,  GERARD,  and  PAGE,  JJ. 

Samuel  Kahan,  of  New  York  City  (William  B.  Wilkes,  of  New 
York  City,  of  counsel),  for  appellant. 

Neuman  &  Newgass,  of  New  York  City  (Frederick  F.  Neuman, 
of  New  York  City,  of  counsel),  for  respondent 

GERARD,  J.  This  action  was  brought  by  plaintiff,  who  is  the  fa- 
ther-in-law of  the  defendant,  to  recover  from  him  $450,  which  plain- 
tiff claimed  he  loaned  defendant,  and  $300,  which  it  was  claimed 
plaintiff's  wife  had  loaned  to  defendant  Plaintiff's  wife  assigned  her 
claim  to  plaintiff.  The  defendant  ceased  to  live  with  his  wife  some 
time  after  the  alleged  receipt  of  the  above  moneys. 

The  defendant  claims  that  he  never  borrowed  any  money  from  his 
mother-in-law  and  father-in-law,  but  that  about  a  week  prior  to  his 
wedding  his  mother-in-law  gave  him  $300  to  buy  furniture  with.  Of 
the  money  claimed  to  be  loaned  to  the  defendant  by  the  mother-in- 
law,  $100  was  claimed  by  him  to  have  been  loaned  to  him  to  help 
him  buy  a  piano.  The  jury  found  a  verdict  for  the  plaintiff  for  $650, 
evidently  considering  the  $100  given  to  buy  a  piano  to  be  a  gift. 

[1]  "There  was  a  direct  conflict  of  .testimony  between  plaintiff  and 
his  wife  on  one  hand  and  defendant  on  the  other.  Herman  Kronen- 
berg,  a  witness  called  for  the  plaintiff,  swore  that  on  one  occasion 
the  defendant  told  him  that  his  father-in-law  had  loaned  him  $650 
to  start  business  with.  This  witness  testified  that  he  was  not  "friendly 
disposed"  towards  defendant. 

The  court  below  set  aside  the  verdict.  While  the  judge  below 
would  perhaps  not  have  been  justified  in  setting  the  verdict  aside, 
if  the  witness  Kronenberg  had  been  entirely  disinterested,  I  think  that 
the  court  below  did  not  abuse  its  discretion,  had  no  other  circumstance 
intervened,  in  setting  aside*  the  verdict,  when  there  was  a  direct  con- 
flict of  testimony  between  plaintiff  and  defendant,  and  when  the  only 
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witness  not  directly  interested  in  the  controversy  testified  that  he  was 

not  "friendly  disposed"  towards  one  of  the  parties. 

[2]  The  learned  court  below  at  the  close  of  defendant's  case  said: 
"I  will  allow  one  witness  In  rebattal ;  the  other  witnesses  are  cumulatlye." 

The  witness  Kronenberg  was  then  called.  At  the  conclusion  of  his 
testimony  the  following  colloquy  occurred : 

"Plaintiff's  Counsel:  Tour  honor  will  not  permit  me  to  call  another  wit- 
ness in  rebuttal. 

"The  Court:    On  what  points? 

"Plaintiff's  Counsel :  To  show  that  the  money  was  given  to  him,  and  that 
he  said  he  would  repay  it 

"Defendant's  Counsel:  I  will  concede  that  they  will  call  50  people  who 
will  swear  that  they  saw  him  give  the  money. 

"Plaintiff's  Counsel :  Then  let  that  concession  stand  on  the  record." 

Of  course,  if  the  court  allows  only  one  witness,  stating  that  the 
other  witnesses  are  cumulative,  he  cannot  thereafter  set  aside  a 
verdict  in  favor  of  the  party  against  whom  he  so  ruled  upon  the 
ground  that  the  verdict  is  against  the  weight  of  evidence.  Page  v. 
Krekey,  137  N.  Y.  307,  33  N.  E.  311,  21  L.  R.  A.  409,  33  Am.  St. 
Rep.  731.  In  view  of  the  colloquy  above  set  forth,  and  of  the  con- 
cession acquiesced  in  by  plaintiff's  counsel,  this  rule  does  not  apply  to 
the  case  at  bar;  and  in  any  event  we  think  that  the  ends  of  justice, 
under  the  circumstances,  will  be  best  served  if  the  issues  are  again 
submitted  to  a  jury. 

Order  affirmed,  with  costs.    All  concur. 


(81  Misc.  Bep.  180.) 

LYNCH  T.  MUBPHT. 

(Supreme  Conrt,  Appellate  Term,  First  Department    Jane  18,  1913.) 

COHTBACTS  (I   10*) — MUTUAUTY — OPTION. 

Plaintiff  alleged  that  defendant,  to  induce  her  to  purchase  certain 
coriporate  stock,  agreed  that  If  the  corporation  within  a  reasonable  time 
was  not  a  success,  or  if  plaintiff  did  not  realize  on  her  Interest  in  such 
corporation,  he  would  purchase  such  shares  from  her,  and  would  pay  her 
the  amount  she  paid,  with  Interest;  that  plaintiff  purchased  the  stock; 
that  more  than  a  reasonable  length  oi;  time  had  passed  since  the  pur- 
chase ;  that  plaintiff  had  not  realized  on  her  Interest ;  that  the  corpora- 
tion was  not  a  success,  and  was  doing  no  business.  Held  that,  while  de- 
fendant's promise  was  a  conditional  one,  leaving  to  plaintiff  the  option 
whether  to  act  on  it  or  not,  yet  on  plaintiff's  purchasing  the  stock  the 
contract  became  a  mutual  one,  and  plaintiff,  on  being  unable  to  realize 
thereon  and  demanding  payment  from  defendant,  was  entitled  to  re- 
cover. 

[Ed.  Note. — ^Tor  other  cases,  see  Contracts,  CJent  Dig.  {(  21-40;  Dec. 
Dig.  i  10.*) 

Lehman,  3.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Special  Term. 
Action  by  Margaret  A.  Lynch  against  Anna  Murphy.     From  an 
interlocutory  judgment  for  defendant,  plaintiff  appeals.    Reversed. 
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Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER.  JJ. 

Johnston  &  Johnston,  of  New  York  City  (Benjamin  E.  Messier,  of 
New  York  City,  of  counsel),  for  appellant. 

Richard  J.  Morrison,  of  New  York  City,  for  respondent. 

WHITAKER,  J.  Appeal  by  plaintiff  from  an  interlocutory  judg- 
ment of  the  City  Court  of  the  City  of  New  York,  entered  on  Feoru- 
ary  17,  1913,  overruling  the  demurrer  of  the  plaintiff  to  the  third  and 
fourth  separate  defenses  contained  in  the  second  amended  answer  of 
defendant,  on  the  ground  that  said  defenses  are  as  to  each  of  the 
causes  of  action  set  forth  in  the  complaint  insufficient  in  law  upon  the 
face  thereof.  The  demurrers  were  overruled  by  the  court  below,  not 
for  the  reason  that  the  defenses  demurred  to  were  sufficient,  but  for 
the  reason  that  in  the  opinion  of  the  court  the  complaint  itself  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  states  three  separate  causes  of  action.  The  first  is 
as  follows: 

"First  That  heretofore  and  immediately  prior  to  the  30th  day  of  Octol>er, 
1006,  an  agreement  was  entered  into  between  this  plaintiff  and  the  above- 
named  defendant  wherein  and  whereby  the  above-named  defendant  prom- 
ised and  agreed  to  and  with  this  plaintiff  that,  if  this  plaintiff  would  pur- 
chase any  shares  of  the  capital  stock  of  the  Columbia  Carbide  Company  of 
86uth  Dakota,  a  foreign  corporation  duly  organized  and  existing  under  the 
laws  of  the  state  of  South  Dakota,  and  the  corporation  was  not  within  a 
reasonable  length  of  time  thereafter  a  success,  or  the  plaintiff  did  not  realize 
upon  her  Interest  In  the  corporation,  that  the  said  defendant  would  purchase 
from  the  plaintiff  the  said  shares  of  stock  so  purchased  by  her,  and  would 
pay  to  the  plaintiff  the  amount  that  the  said  plaintiff  should  pay  therefor, 
and  interest. 

"Second.  That  this  plaintiff  fully  kept  and  performed  all  the  terms  of  said 
agreement  on  her  part  to  be  performed,  and  on  said  30th  day  of  October, 
1905,  purchased  and  took  ten  shares  of  the  said  capital  stock  of  the  Columbia 
Carbide  Company  of  South  Dakota,  paying  therefor  the  sum  of  one  hundred 
($100)  dollars. 

"Third.  That  more  than  a  reasonable  length  of  time  has  passed  since  the 
plaintiff  purchased  said  ten  shares  of  said  stock,  and  the  plaintiff  has  not 
realized  upon  her  interest  in  said  corporation,  and  the  corporation  is  not  a 
success,  but  is  in  a  dormant  condition,  doing  no  business,  and  the  plaintiff 
has  been  unable  to  realize  upon  her  Interest  in  the  corporation,  upon  her 
Shares  of  stock,  and  on  or  about  the  30th  day  of  September,  1911,  the  said 
plaintiff  tendered  to  the  said  defendant  the  said  ten  shares  of  stock  and  de- 
manded from  the  said  defendant  that  she  purchase  the  same  from  her  and 
pay  her  the  said  sum  of  one  hundred  ($100)  dollars,  the  amount  that  the 
said  plaintiff  had  paid  therefor,  and  interest,  but  the  said  defendant  has 
neglected  and  refused  bo  to  do.  By  reason  whereof  there  is  now  due  and 
owing  by  the  defendant  to  the  plaintiff  the  said  sum  of  one  hundred  (flOO) 
dollars,  with  Interest  thereon  from  October  30,  1905." 

The  other  two  causes  of  action  are  identical,  except  as  to  dates  and 
number  of  shares  purchased,  and  it  is  only  necessary,  therefore,  to 
pass  upon  the  status  of  the  first  cause  of  action.  The  learned  Chief 
Justice  of  the  court  below,  in  the  opinion,  says : 

"There  is  here  a  mere  naked  promise  or  bare  agreement.  It  is  not  shown 
whether  the  agreement  was  oral  or  In  writing,  and,  if  in  writing,  whether 
under  seal  or  not    It  ia  not  alleged  that  the  stock  which  the  plaintiff  par- 
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chased  belonged  to  the  defendant,  or  that  even  a  promise,  on  the  part  of  the 
plalotlff  In  return  for  the  promise  of  the  defendant,  was  made.  There  Is  no 
consideration  alleged  for  the  agreement  or  promise,  and  a  promise  for  which 
there  Is  no  consideration  cannot  be  enforced  at  law.  'Consideration  Is  a  ma- 
terial and  Indispensable  element  of  every  contract.  "In  declaring  upon  a  con- 
tract not  under  seal,  it  Is  in  all  cases  necessary  to  state  that  It  was  a  con- 
tract that  imports  and  implies  consideration,  as  a  bill  of  exchange  or  prom- 
issory note,  or  expressly  to  state  the  particular  consideration  upon  which  it 
is  founded."  •  •  •  "Where  a  consideration  is  not  Implied,  or  a  request  Is 
essential  to  the  defendant's  liability,  It  is  of  the  gist  of  the  action,  and  must 
be  specially  averred." '  Nat  Citizens'  Bank  v.  TopUtz,  178  N.  Y.  464,  467, 
71  M.  E.  1,  2." 

The  case  cited  by  the  court  below  would  be  clearly  applicable  if  the 
only  allegation  in  the  complaint  v^as  of  a  naked  promise  made  by  de- 
fendant and  without  any  subsequent  action  based  upon  it  upon  the 
part  of  the  plaintiff.    This  is  not  true,  however,  of  the  case  at  bar. 

The  complaint  shows  that  the  promise  or  agreement  was  a  condi- 
tional one,  leaving  it  to  the  option  of  the  plaintiff  to  do  or  not  to  do  a 
certain  thing;  that  the  plaintiff  did  act  upon  the  promise,  purchased 
the  stock,  failed  to  realize  upon  it  from  the  corporation,  offered  it  to 
defendant,  and  demanded  the  repayment  of  the  money  plamtiff  had 
paid  for  it.  These  allegations,  in  my  opinion,  bring  the  case  clearly 
within  the  principles  that  a  promise,  although  void  when  made  for 
want  of  mutuality  of  obligation,  becomes  valid  and  binding  upon  the 
performance  by  the  promisee  of  that  in  consideration  of  which  the 
promise  was  made.  While  there  was  want  of  consideration  in  the 
inception  of  the  agreement,  and  the  consideration  was  suspended,  when 
the  plaintiff  performed,  there  was  a  consideration  which  related  back 
to  the  original  agreement.  Willetts  v.  Sun  Mutual  Ins.  Co.,  45  N,  Y. 
45,  6  Am.  Rep.  31 ;  Marie  v.  Garrison,  83  N.  Y.  14;  Reynolds  v.  Guil- 
bert,  13  Hun,  301, 

I  think  the  third  defense  of  laches  is  insufficient,  and  the  fourth  sep- 
arate defense  of  want  of  consideration  is  superfluous,  being  covered 
by  what  is  apparently  intended  to  be  a  general  denial  in  the  answer. 

The  interlocutory  judgment  should  therefore  be  reversed,  with  costs, 
and  the  demurrer  sustained,  with  costs. 

BIJUR,  J.,  concurs. 

LEHMAN,  J.  (dissenting).  I  am  inclined  to  disae^ree  with  Mr.  Jus- 
tice WHITAKER'S  decision.  The  first  paragraph  of  the  complaint 
alleges  an  agreement  made  on  the  30th  day  of  October,  1905.  The 
alleged  agreement  is  entirely  one-sided,  viz.,  that  the  defendant  prom- 
ised to  do  certain  things  "if  this  plaintiff  would  purchase  any  shares  of 
the  capital  stock  of  the  Columbia  Carbide  Company."  The  second 
paragraph  then  alleges  that  the  plaintiff  fully  kept  all  the  terms  of  said 
agreement  on  her  part  to  be  performed,  and  on  the  said  30th  day  of 
October,  1905,  purchased  and  took  ten  shares  of  the  Columbia  Carbide 
Company,  etc.  Concededly,  there  is  no  consideration  for  the  defend- 
ant's promise,  unless  the  plaintiff  furnished  such  consideration  there- 
after by  the  purchase  of  the  shares  of  stock.  I  have  no  doubt  that, 
if  she  purchased  the  shares  of  stock  in  reliance  iipon  the  defendant's 
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• 

promise,  she  has  given  good  consideration.  She  has  then  done  an 
act  in  return  for  a  promise,  and  such  act  furnishes  sufficient  consid- 
eration for  the  promise.  It  must  be  remembered  that  consideration 
must  always  be  reciprocal ;  i.  e.,  to  sustain  a  promise,  something  must 
be  given  up  in  return.  If  the  plaintiff  bought  this  stock  without  any 
request  from  the  defendant,  and  entirely  upon  her  own  initiative,  and 
without  reliance  on  the  defendant's  promise,  then,  though  the  condi- 
tion upon  which  defendant's  promise  was  made  has  been  fulfilled,  the 
fulfillment  of  the  condition  furnishes  no  consideration,  for  it  was  not 
done  as  a  quid  pro  quo  for  defendant's  promise.  In  other  words,  a 
conditional  promise  made  without  consideration  does  not  become  bind- 
ing because  the  condition  is  complied  with,  unless  the  condition  is 
complied  with  as  a  result  of  the  promise,  and  the  complaint  alleges 
no  such  facts. 

For  these  reasons,  I  think  that  the  interlocutory  judgment  should  be 
affirmed. 


In  re  SIXTEENTH  ST.,  FROM  BROADWAY  TO  MITCHELL  AVE.,  THIRD 
WARD,  BOROUGH  OP  QUEENS,  IN  CITT  OP  NEW  TORK. 

(Supreme  Court,  Special  Term,  Queens  County.    January  4,  1912.) 

1.  DXOIOATION    (J   81*) — ^HlOHWAYS — AcCEPTANOK. 

Although  land  has  been  dedicated  for  a  street.  It  must  be  accepted  be- 
fore It  Is  a  public  highway,  either  by  an  authorized  body  or  officer  or  by 
common  user,  which  is  the  equivalent  of  an  express  acceptance. 

[Ed.  Note. — Por  other  cases,  see  Dedication,  Cent  Dig.  §§  64,  66 ;  Dec. 
Dig.  S  31.*] 

2.  Ekinbht  Domain  (|  149*) — Coicpensation — Pbopebtt  Sujbjeot  to   EIask- 

HENT. 

Land  dedicated  for  a  public  street,  but  not  accepted  and  subject  to 
private  easements  for  street  purposes,  is  of  value  to  the  abutting  owner, 
if  not  dissevered;  and  a  nominal  award  for  its  condemnation  is  insuffi- 
cient, for  the  fee  lying  in  the  bed  of  the  street  gives  the  owner  the  right 
to  protect  himself. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  {{  327- 
331,  401;    Dec.  Dig.  i  149.*] 

3.  Eminent  Domain  {|  149*) — Compensation — Award. 

An  award  of  $125  for  the  condemnation  of  land  previously  dedicated 
for  a  street  and  subject  to  private  easement  is  a  substantial  award,  and 
cannot  be  objected  to  on  the  ground  that  It  is  purely  nominal. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  ||  327- 
331,  401;   Dec  Dig.  {  149.*] 
4  Eminent  Domain  ({  101*)— Change  in  Grade  or  Street — Right  to  Com- 
pensation. 

No  matter  how  much  land  may  be  damaged  for  building  purposes  by  a 
change  of  grade  In  the  street,  the  owner  Is  entitled  to  no  damages  un- 
less hlB  buildings  are  actually  .injured. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  ||  269, 
270;   Dec.  Dig.  i  101.*] 
6.  Eminent  Domain  (S  237*) — Pboceedinqs  for  Condemnation — Repobt  of 
Commissioners. 

The  report  of  the  commissioners  upon  the  condemnation  of  property 
for  a  street  should  not  be  rejected,  on  the  ground  that  property  owners 

•For  oUier  cases  see  same  topic  ft  i  numbbr  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexo* 
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were  not  given  an  opportunity  to  cross-examine  the  dty'B  experts,  where 
it  appeared  that,  had  they  used  any  diligence,  they  might  have  exercised 
that  right 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {§  604- 
613;   Dec.  Dig.  J  237.*] 
&  Eminent  Dokain  ({  237*) — Pbockidinob  sou  Condemnation — Repobt  or 

COIOnSSIONKBB. 

The  amount  of  an  award  upon  condemnation  of  land  is  practically 
within  the  province  of  the  commissioners,  and  should  not  be  Ughtly  dis- 
turbed, where  it  appears  that  they  omitted  no  element  of  damage. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §S  604- 
613;  Dea  Dig.  S  237.*] 

In  the  matter  of  Sixteenth  Street,  from  Broadway  to  Mitchell  Av- 
enue, Third  Ward,  Borough  of  Queens,  in  the  City  of  New  York.  On 
objections  to  the  confirmation  of  the  report  of  the  commissioners.'  Re- 
port confirmed. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (Joseph 
J.  Myers,  of  New  York  City,  and  Joseph  G.  Mathews,  of  Jamaica,  of 
counsel),  for  the  motion. 

Parker,  Hatch  &  Sheehan,  of  New  York  City  (Ashley  T.  Cole,  of 
New  York  Cityj  of  counsel),  for  Cord  Meyer  Co. 

Alexander  Brough,  of  New  York  City,  for  Franz  Schulz. 

BLACKMAR,  J.  Objections  are  made  to  the  confirmation  of  the 
report  of  the  commissioners  on  the  grounds,  first,  that  only  nominal 
damages  were  awarded  for  the  fee  taken  for  the  street  in  front  of  the 
homestead,  damage  parcel  No.  35 ;  second,  that  no  award  was  made 
for  damages  to  the  homestead  by  reason  of  the  regulation  of  the  street; 
and,  third,  that  no  opportunity  was  given  for  cross-examination  of 
the  city's  witnesses  as  to  damage  parcel  No.  37a. 

[1]  The  elaborate  brief  of  counsel  for  the  OMmer  of  damage  parcel 
No.  35  lays  down  a  number  of  well-recognized  and  constantly  applied 
rules  of  law.  Sixteenth  street  was  not,  prior  to  these  proceedings,  a 
public  highway.  Although  it  had  been  dedicated  by  the  owners,  it  had 
never  been  accepted ;  and  to  constitute  a  gift  of  a  public  highway,  an 
acceptance  is  as  essential  as  an  offer.  There  is  no  proof  in  this  case 
either  of  an  acceptance  of  the  locus  in  quo  by  an  authorized  body  or 
officer,  or  of  that  common  user  which  is  the  equivalent  of  an  express 
acceptance. 

[2]  But  parcel  35  was  subject  to  private  easements  for  street  pur- 
poses. If  it  had  been  dissevered  in  ownership  from  the  abutting  land, 
it  would,  under  the  principle  recognized  in  the  Decatur  Street  Case 
and  constantly  applied,  have  been  of  no  fee  value.  It  was  not,  however, 
dissevered  in  ownership,  and  had,  therefore,  such  value  to  the  abutting 
land  as  is  stated  in  the  Pratt  and  other  following  cases.  Under  these 
drctmistances,  a  nominal  award  for  the  fee  of  the  land  was  not  suffi- 
cient. The  fee  lying  in  the  bed  of  the  street  has  some  value  to  the 
abutting  owner,  viz.,  it  gives  him  the  right  to  protect  himself  against 
uses  of  the  land  for  other  than  street  purposes.  These  principles  are 
properly  set  forth  in  the  brief  of  counsel. 

•For  othw  casas  m*  nme  topio  *  ^  mnau  Ib  13«o.  *  Am.  Dies.  UOT  to  daUu  *  Rap'r  IndazM 
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i  [3]  Up  to  this  point,  I  concur  with  their  claims.    But  I  do  not  see 

!  how  I  can  hold  that  $125  is  an  award  of  nominal  damages.    Nommal 

'  damages  are  those  which  are  damages  in  name  only,  and  have  no  sub- 

stance. The  award  of  $125  is  a  substantial  award,  although  small. 
I  think,  in  making  this  award,  the  commissioners  apparently  recog- 
nized and  appreciated  all  the  proper  rules  of  law,  and  reached  the  con- 
clusion that  the  taking  of  this  strip  of  land,  already  burdened  with 
private  street  elements,  did  not  inflict  any  damage  that  was  not  com- 
pensated by  an  award  of  $125. 

[4]  There  was  no  award  to  the  homestead  for  the  change  of  grade. 
Evidence  was  taken  pro  and  con  on  this  subject,  and  the  commissioners 
decided  that  there  was  no  basis  for  such  an  award.  No  matter  how 
much  a  lot  of  land  may  be  damaged  for  building  purposes  by  the  reg- 
ulation of  the  street  in  change  of  grade,  the  owner  is  entitled  to  no 
damages.  The  basis  for  damages  is  injury  to  buildings  only,  and  I 
think  the  decision  of  the  commissioners  was  that  the  buildings  stand- 
ing on  this  homestead  plot  were  not  injured  by  the  regulation  of  Six- 
teenth street.    With  this  I  see  no  sufficient  reason  for  interfering. 

[6]  The  owner  of  damage  parcel  No.  37a  objects  to  the  confirma- 
tion of  the  award  on  the  ground  that  he  did  not  have  proper  oppor- 
tunity to  cross-examine  the  city's  experts,  and  also  on  the  ground  that 
the  award  was  inadequate.  The  matter  quoted  in  the  brief  and  said  to 
be  on  page  481  of  the  minutes  is  not  on  that  page.  However,  I  found 
it  on  page  471.  Since  that  time  there  have  been  three  or  four  mTct- 
ings  of  the  commissioners.  If  the  owner's  counsel  had  been  sincerely 
desirous  of  cross-examining  the  city's  witnesses,  I  think  that  by  the 
exercise  of  a  little  diligence  he  could  have  found  the  opportunity. 

[I]  I  cannot  find  that  the  commissioners  have  omitted  any  e'ement 
of  damages  in  making  their  awards.  The  amount  of  the  award  is 
practically  within  their  province,  and  should  not  be  lightly  disturbed 
i)y  the  court. 

The  report  is  confirmed. 


KLEINBEKG  v.  FEINBERG. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  17,  1913.) 

IjAndlokd  and  Tenant  (J  18») — Leask — Contbact — Evidknck. 

In  an  action  for  rent,  evidence  held  insuffldent  to  establlsb  the  making 
of  an  oral  lease  for  a  year. 

[Ed.  Note. — For  otber  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {{ 
46-48;   Dec.  Dig.  1 18.»] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Tobe  Kleinberg  against  Henry  Feinberg.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHITA- 
KER,  JJ. 

•For  otbar  oaaM  m*  nine  topte  *  i  mnuns  tn  Dae.  *  Am.  Dice.  IMT  to  data,  *  Rap'r  Indexes 
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Elias  Rosenthal,  of  New  York  City,  for  appellant 
Edward  D.  Dowling,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  plaintiff  herein  has  recovered  a  judgment 
for  rent  for  the  months  of  September,  1911,  up  to  and  including  the 
month  of  April,  1912,  and  from  that  judgment  the  defendant  appeals. 

The  right  of  the  plaintiff  to  recover  is  based  upon  a  claim  that  the 
parties,  some  time  in  April,  1911,  entered  into  an  oral  lease  for  the 
premises  for  one  year  from  May  1,  1911.  It  is  admitted  that  the  de- 
fendant occupied  the  premises  up  to  and  including  August,  1911,  pay- 
ing rent  monthly  in  advance  therefor,  and  that  the  premises  remained 
unoccupied  from  September,  1911,  until  after  May  1,  1912.  It  is  not 
claimed  that  the  defendant,  who  had  occupied  the  premises  since  some 
time  in  1909,  was  a  yearly  tenant,  or  that  he  was  other  than  a  monthly 
tenant.  So  that  his  occupation  of  the  premises  after  May  1,  1911, 
with  the  consent  of  his  landlord,  would  not  constitute  him  a  holdover 
for  an  entire  term  of  one  year. 

The  only  testimony  given  as  tending  to  show  that  defendant  made 
an  oral  lease  for  one  year  is  that  of  one  Garrigues,  the  collector  of 
rents  for  the  agent  of  the  plaintiff,  which  was  substantially  that  in 
April  he  had  a  conversation  with  the  defendant,  in  which  he  told  him 
that  his  rent  in  the  future  would  be  $25  per  month,  and  that  "he  would 
have  to  take  it  for  one  year" ;  that  to  this  defendant  replied  that  he 
was  considering  taking  both  of  plaintiff's  stores,  and  that,  if  he  did, 
he  would  want  a  lease  for  two  years,  but  that  he  would  have  to  con- 
sult his  brother-in-law,  and,  upon  being  told  by  the  agent  that  some 
decision  must  be  made  within  a  short  time,  said  he  did  not  know  just 
how  soon  he  could  see  his  brother-in-law.  This  witness  says,  also,  that 
he  then  told  defendant  to  give  the  matter  consideration  and  let  him 
know.  He  testifies  that  a  few  days  later  the  defendant  said  he  "  'could 
not  negotiate  on  the  two  stores,'  and  I  said,  'All  right ;  you  will  con- 
sider you  are  taking  the  one  at  $25  according  to  the  letter  that  we 
sent  you  and  for  one  year.' "  Upon  being  asked  if  defendant  made 
any  reply  to  that  statement,  he  said  "No  sir ;  not  that  I  recall." 

The  defendant  testified  that  some  time  in  April,  1911,  he  received 
a  letter  from  the  agent  saying  that  his  rent  after  May  1,  1911,  would 
be  $25  per  month ;  that  he  immediately  wrote  Kleinberg,  the  husband 
of  the  plaintiff,  and  who  it  was  conceded  had  authority  to  act  for  her, 
and  the  letter  was  admitted  in  evidence  without  objection.  The  letter 
states  in  substance  that  it  is  the  second  time  within  a  year  and  a  half 
that  the  rent  had  been  raised,  and  that  the  writer  intended  to  move 
unless  he  heard  from  Kleinberg  within  a  day  or  so.  Kleinberg  admit- 
ted on  the  witness  stand  that  he  received  this  letter.  The  defendant 
also  testified  that  Kleinberg  called  upon  him  a  few  days  after  the 
letter  was  written,  and  he  told  Kleinberg  that,  if  he  insisted  on  raising 
the  rent  to  $25  per  month,  he  should  move  out  as  soon  as  he  could. 
To  this  Kleinberg  made  no  reply,  except  to  say  that  the  property 
was  worth  the  rental  asked.  "The  defendant  swore  he  did  not  see 
Garrigues  in  April,  and  that,  when  Garrigues  called  for  the  rent  in 
May,  he  told  him  of  his  conversation  with  Kleinberg,  and  told  Gar- 


Digitized  by 


Google 


380  142  NHW  YOBK  SUPPLEMENT  (Sup.  Ct. 

rigues  that  he  was  not  going  to  stay,  but  would  move  out  as  soon  as 
he  "could  get  a  chance." 

One  Chicharo,  a  witness  called  by  the  defendant,  who  was  ap- 
parently disinterested,  swears  that  he  was  present  on  or  about  May 
3,  1911,  when  Garrigues  came  into  defendant's  store  for  the  rent; 
that  he  heard  the  defendant  tell  Garrigues  the  conversation  he  had 
had  with  Kleinberg,  and  heard  the  defendant  say  to  Garrigues,  "I 
suppose  that  I  will  have  to  pay  you,  but  the  first  chance  I  get  I  will 
get  out,  because  you  have  raised  me  every  year,"  and  that  Garrigues 
said,  "Well,  it  will  serve  him  right,  because  the  most  trouble  I  have 
is  with  Mr.  Kleinberg."  Although  Kleinberg  was  called  as  a  witness, 
he  did  not  dispute  the  defendant's  testimony. 

We  think  that  the  plaintiff  failed  in  showing  that  an  oral  lease  for 
one  year  had  been  made,  and  the  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


(81  Misc.  Rep.  152.) 

SENFT  V,  SCHAEFLBB  et  at 

(Supreme  Court,  Appellate  Term,  First  Department    June  17,  1918.) 

1.  Biixs  AND  Notes  9  251*) — Vauditt — Ditebsion. 

The  discounting  of  a  note  by  tbe  payee  with  a  third  party,  Instead  of 
discounting  It  at  the  bank  where  it  was  intended  to  discount  it,  would 
ordinarily  constitute  no  diversion  as  to  an  accommodation  Indorser,  who 
indorsed  to  enable  the  payee  to  obtain  the  money  thereon. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Ont.  Dig.  H  671-674; 
Dec.  Dig.  S  251.*] 

2.  Bills  and  Notes  (S  251*) — ^VALinrrY — Divkbsion. 

Where  an  accommodation  indorser  makes  the  discounting  ot  a  DOte  at 
a  particular  bank  a  condition  of  its  delivery  to  the  payee,  the  payee 
has  no  right  to  use  the  note,  except  subject  to  that  condition. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  H  671-674 ; 
Dec.  Dig.  f  251.»] 

3.  Bills  and  Notes  ({  379*) — Defenses  Available  Against  Bona  Tide  Pdr- 

OHASEBS. 

That  a  note,  tbe  discounting  of  which  at  a  particular  bank  was  made 
a  condition  of  its  delivery  to  the  payee  by  an  accommodation  indorser, 
was  discounted  with  a  third  party,  was  not  available  to  the  indorser  as 
a  defense  as  against  a  bona  fide  holder  for  value,  under  Negotiable  In- 
struments Law  (Consol.  Liaws  1909,  c.  38)  i  36,  providing  that,  where  the 
instrument  is  in  the  hands  of  the  holder  in  due  course,  a  valid  delivery 
by  all  parties  prior  to  him,  so  as  to  make  them  liable  to  him,  is  con- 
clusively presumed. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {  965 ;  Dec 
Dig.  i  879.*] 

4.  Appeal  and  Ebbob  (j  1066*) — Bills  and  Notes  (J  638*) — ^Actions— In- 

structions. 

In  an  action  on  a  note  which  plalntift  discounted  for  the  payee,  where 
an  accommodation  Indorser  claimed  that  it  was  a  condition  of  its  de- 
livery to  the  payee  that  it  should  be  discounted  at  a  particular  bank, 
and  where  there  was  evidence  tending  to  show  that  plaintiff  discounted 
the  note  without  notice  of  the  condition,  it  was  reversible  error  to  re- 
fuse an  instruction  as  to  the  rights  of  a  bona  fide  holder,  although  there 
were  oth^  grounds  upon  which  the  verdict  for  defendant  might  have  been 
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based,  educe  the  court  could  not  speculate  as  to  bow  the  Jury  arrived  at 
Its  conclusion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  4220; 
Dec.  Dig.  §  1066  ;•  Bills  and  Notes,  Cent.  Dig.  H  1895-1898,  1900-1910; 
Dec.  Dig.  S  538.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict 

Action  by  Elias  Senfl  against  Louis  Schaefler  and  others.  From 
a  judgment  on  a  verdict  for  defendants,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER.  JJ. 

Louis  Rosenberg,  of  New  York  City,  for  appellant. 

Joseph  Wilkenfeld,  of  New  York  City  (Jacob  S.  Demovitch,  of  New 
York  City,  of  counsel),  for  respondents. 

LEHMAN,  J.  The  plaintiff  sues  the  defendant  upon  .a  note  in- 
dorsed by  him  for  the  accommodation  of  the  payee.  It  is  not  disputed 
that  the  plaintiff  discounted  the  note  for  value.  The  defendant,  how- 
ever, denies  that  he  had  any  notice  of  the  nonpayment  of  the  note,  and 
sets  up  various  affirmative  defenses,  including  that  the  note  was  d^ 
verted  from  the  purpose  for  which  it  was  given.  It  is  not  denied  that 
the  note  was  made  for  the  payee's  accommodation,  and  was  discounted 
by  him. 

[t]  The  defendant,  however,  claims  that  he  indorsed  the  note  for 
the  purpose  of  discounting  it  himself  at  his  bank,  that  the  bank  re- 
fused to  discount  it  without  another  indorsement,  and  that  he  deliv- 
ered the  note  to  the  payee  to  obtain  the  second  indorsement.  The  mere 
fact  "that  the  payee  discounted  the  note  with  a  third  party,  instead  of 
at  the  bank  where  it  was  intended  to  discount  the  note,  would  ordi- 
narily constitute  no  diversion,  if  the  defendant  indorsed  the  note  to 
permit  the  payee  to  obtain  the  money.  The  mere  fact  that  he  dis- 
counted the  note  with  some  third  party,  instead  of  at  the  bank  where 
the  parties  originally  intended  that  it  should  be  discounted,  would  be 
immaterial,  for  the  purpose  for  which  the  defendant  lent  his  credit 
would  be  fulfilled,  and  no  additional  burden  would  be  placed  upon 
him.    Powell  v.  Waters,  17  Johns.  176. 

[I,  3]  If,  however,  the  defendant  actually  made  the  discounting  of 
the  note  at  the  bank  a  condition  of  its  delivery  to  the  payee,  then,  how- 
ever immaterial  the  condition  may  seem,  the  payee  had  no  right  to  use 
the  note  except  subject  to  this  condition.  Even  in  that  case,  however, 
the  diversion  of  the  note  would  be  no  defense  as  against  a  bona  fide 
holder  for  value,  for  "where  the  instrument  is  in  the  hands  of  the 
holder  in  due  course,  a  valid  delivery  thereof  by  all  parties  prior  to 
him  so  a?  to  make  them  liable  to  him  is  conclusively  presumed."  Ne- 
gotiable Instruments  Law,  §  35. 

[4]  In  this  case  the  plaintiff  claims  that  he  discounted  the  note  with- 
out notice  that  it  was  delivered  subject  to  any  condition.  While  this  is 
denied,  it  was  a  question  for  the  jury,  and  the  trial  justice  erred  in 
refusing  to  instruct  the  jury  as  to  the  rights  of  a  bona  fide  holder. 
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It  is,  of  course,  immaterial  that  the  jury's  verdict  in  favor  of  the  de- 
fendant may  have  been  found  on  some  other  theory  than  that  the  note 
was  diverted.  This  issue  was  submitted  to  the  jury,  and  any  material 
error  in  the  charge  on  this  branch  of  the  case  requires  a  reversal  of 
the  judgment,  for  we  cannot  speculate  upon  how  the  jury  arrived  at 
its  conclusion. 

The  appellant  raises  various  questions  upon  the  trial  justice's  rul- 
ings on  the  evidence,  and  I  think  it  is  unnecessary  to  consider  them 
in  detail,  since  in  any  event  there  must  be  a  new  trial,  except  to  point 
out  that  the  admission  of  the  judgment  roll  in  the  City  Court  action 
was  clearly  erroneous. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


(167  App.  Dlv.  428.) 

8C00NAMILLO  v.  PASSABELLI  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    June  18, 1913.) 

1.  SST-Orr  AND    COTTNTEBCLAnC  (t   29*) — Subjbct-Mattbb — Claiub   Abisiito 
•        Out  OF  Samk  Contract  ob  Tbansaction — "Counterclaim." 

Under  Code  Civ.  Proc.  |  601,  providing  that  a  "counterclaim"  most  be 
a  cause  ot  action  arising  out  of  tbe  contract  or  transaction  set  fortli  In 
the  complaint  as  tlie  foundation  of  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action,  where  in  a  suit  In  replevin  plaintiff  unneces- 
sarily alleged  that  the  oil  paintings  sought  to  be  recovered  were  deliv- 
ered to  defendant  for  the  purpose  of  selling  them  and  remitting  the  pro- 
ceeds, and  if  not  sold  to  be  returned  on  demand,  causes  of  action  for 
moneys  advanced  by  defendants  and  goods  sold  and  delivered  to  plain- 
tiff as  security,  for  the  payment  of  which  defendants  alleged  the  paint- 
ings were  pledged  to  them,  were  not  proper  counterclaims,  since  in  re- 
plevin a  mere  claim  to  a  lien  upon  the  property  and  demand  for  Its  fore- 
closure, even  though  arising  out  of  the  contract  or  transaction  set  forth 
In  the  complaint  as  the  foundation  of  plaintifTs  action,  or  connected 
with  the  subject  of  tbe  action,  is  not  a  proper  counterclaim,  unless  the 
claim  or  cause  of  action,  for  the  security  of  which  the  Hen  was  given, 
arose  out  of  the  contract  or  transaction  set  forth  in  the  complaint,  or 
Is  connected  with  the  subject  thereof,  and  manifestly  the  Indebtedness 
alleged  did  not  arise  out  of  the  contract  or  transaction  set  forth  In  the 
complaint. 

[Ed.  Note. — For  other  cases,  see  Set-Off  and  Counterclaim,  Cent,  Dig. 
If  49-51 ;   Dec.  Dig.  f  29.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1645-1660; 
TOL  8,  pp.  7620,  7621.] 

2.  BbFUSVIN  (§  58*) — COUFLAINT — SUTFICIKNCT. 

Under  Code  Civ.  Proc.  {  1720,  providing  that  In  replevin  actlona  an 
allegation  in  a  pleading  by  either  party,  to  the  effect  that  such  party  or 
a  third  person  was,  when  the  action  was  commenced  or  the  chattel  re- 
plevied, the  owner  of  the  chattel,  or  that  it  was  then  his  property,  la  a 
sufficient  statement  of  title,  unless  the  right  of  action  or  defense  rests 
upon  a  right  of  possession  by  virtue  of  a  special  property,  allegations 
In  a  complaint  that  the  oil  paintings  sought  to  be  recovered  were  deliv- 
ered to  defendant  for  the  purpose  of  selling  them  and  remitting  the  pro- 
ceeds, and  if  not  sold  to  be  returned  on  demand,  were  surplusage ;  it  be- 
ing only  necessary  for  plaintiff  to  allege  that  be  was  the  owner  and  en- 
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titled  to  the  possession  of  the  property,  and  that  defendants  refused  to 
deliver  the  property  on  demand  and  wrongfully  retained  possession. 

[Ed.  Note.— For  other  cases,  see  Replevin,  Cent  Dig.  |S  2U-214;  Dec 
Dig.  f  68.* 

For  other  definitions,  see  Words  and  Phrases,  toL  7,  VV-  6104-6106; 
ToL  8,  p.   7785.] 

Ingraham,  P.  J.,  and  Scott,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Salvatore  Scognamillo  against  Antonio  Passarelli  and 
others.  From  an  order  as  originally  entered  and  as  resettled  over- 
ruling a  demurrer  to  a  counterclaim,  contained  in  the  amended  answer, 
plaintiff  appeals.    Reversed,  and  demurrer  sustained. 

Argued  before  INGRAHAM,  P.  J.,  and  McIvAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Frank  R.  Greene,  of  New  York  City,  for  appellant 
Joseph  Weber,  of  New  York  City,  for  respondents. 

LAUGHLIN,  J.  [1]  This  is  an  action  in  replevin  to  recover  two 
oil  paintings,  which  the  plaintiff  alleges  were  delivered  by  him  to  the 
defendants  Passarelli  on  the  15th  day  of  September,  1911,  for  the 
purpose  of  selling  the  same  and  remitting  the  proceeds,  and,  in  the 
event  that  they  were  not  sold,  to  be  returned  on  demand.  It  is  alleged 
that  the  paintings  were  not  sold,  and.  that  on  the  12th  day  of  August, 
1912,  plaintiff  duly  demanded  the  return  thereof,  which  was  refused, 
and  thereupon  he  brought  this  action.  It  is  further  alleged  that  through 
a  certain  criminal  action  or  proceeding  the  paintings  have  reached  the 
custody  of  the  property  clerk  of  the  police  department  of  the  city  of 
New  York ;  but  presumably  the  detention  of  the  property  by  him  is  at 
the  instance  of  the  other  defendants,  for  no  point  is  made  with  respect 
to  the  paintings  being  in  his  possession. 

The  amended  answer  of  the  defendants  Passarelli  puts  in  issue  the 
material  allegations  of  the  complaint,  and  alleges  as  a  defense,  in  sub- 
stance, that  the.  paintings  were  delivered  to  the  defendants  Passarelli  as 
security  for  a  then  existing  indebtedness,  which  has  not  been  paid. 
and  for  indebtedness  to  be  incurred  to  them  by  the  plaintiff  in  the  fu- 
ture, and  that  the  plaintiff  subsequently  became  indebted  to  them  for 
moneys  advanced  and  goods  sold  and  delivered,  and  still  remains  so 
indebted,  and  that  they  hold  the  paintings  under  the  agreement  pur- 
suant to  which  they  were  delivered  to  them.  The  same  facts  are 
pleaded  as  a  counterclaim,  and  the  defendants  Passarelli  demand  judg- 
ment against  the  plaintiff  for  the  foreclosure  of  their  lien  upon  the 
property  and  for  the  amount  owing  to  them. 

The  demurrer  to  the  counterclaim  is  upon  the  ground  that  it  is  not 
of  the  character  specified  in  section  501  of  the  Code  of  Civil  Pro- 
cedure ;  and  it  presents  a  question  which  has  often  arisen  under  sec- 
tion 501  of  the  Code  of  Civil  Procedure  and  section  ISO  of  the  Code 
of  Proceditfe,  from  which  it  was  taken  without  any  material  change 
of  phraseology  in  the  provisions  upon  which  the  question  presented 
for  decision  depends.    Section  500  of  the  Code  of  Civil  Procedure  spec- 
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ifies  what  may  be  contained  in  an  answer.  It  provides,  among  other 
things,  that  the  answer  may  contain  a  statement  of  new  matter  con- 
stituting a  defense  or  counterclaim.  Section  501  defines  a  counter- 
claim as  follows: 

"The  counterclaim,  specified  in  the  last  section,  must  tend,  in  some  way,  to 
diminish  or  defeat  the  plaintiff's  recovery,  and  must  be  one  of  the  follow- 
ing causes  of  action  against  the  plalntlfl,  or,  in  a  proper  case,  against  the 
person  whom  he  represents,  and  in  favor  of  the  defendant,  or  of  one  or  more 
defendants,  between  whom  and  the  plaintiff  a  separate  Judgment  may  be  bad 
in  the  action: 

"1.  A  cause  of  action  arising  out  of  the  contract  or  transaction,  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action. 

"2.  In  an  action  on  contract,  any  other  cause  of  action  on  contract,  exist- 
ing at  the  commencement  of  the  action." 

The  words  "must  tend,  in  some  way,  to  diminish  or  defeat  the  plain- 
tiff's recovery"  were  added  in  1877,  and  that  is  the  only  amendment 
since  the  original  enactment  in  1852. 

[2]  According  to  the  allegations  of  the  complaint,  the  defendants 
Passarelli  came  into  the  possession  of  the  property  lawfully ;  but  their 
possession  became  unlawftd  by  wrongful  detention  after  a  demand  for 
its  return.  The  allegations  of  the  complaint  with  respect  to  the  cir- 
cumstances under  which  the  paintings  were  delivered  to  the  defend- 
ants Passarelli  are  surplusage ;  for  it  was  only  necessary  for  the  plain- 
tiff to  allege  that  he  was  the  owner  and  entitled  to  the  possession  of 
the  property,  and  that  defendants  refused  to  deliver  on  demand  duly 
made,  and  wrongfully  retained  possession.  Code  Civil  Proc.  §  1720; 
Simmons  v.  Lyons,  55  N.  Y.  671 ;  Scofield  v.  Whiteleggc,  49  N.  Y. 
259;  Gregory  v.  Fichtner  (Com.  PI.)  14  N.  Y.  Supp.  891.  The  causes 
of  action  which  the  defendants  Passarelli  pleaded  as  a  counterclaim 
are  for  moneys  advanced  and  goods  sold  and  delivered  to  the  plaintiff, 
and  they  allege  that  the  property  was  pledged  with  them  as  security 
for  that  indebtedness,  and  in  connection  with  their  demand  for  a  per- 
sonal judgment  against  the  plaintiff  they  ask  that  the  property  be  sold 
to  satisfy  their  lien.  Manifestly  the  causes  of  action  for  the  indebted- 
ness in  no  manner  arise  out  of  any  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim;  nor  are 
they,  either  directly  or  indirectly,  connected  with  the  subject  of  the 
plaintiff's  action.  The  claims  of  the  respective  parties,  as  thus  im- 
necessarily  presented  on  the  part  of  the  plaintiff,  are,  however,  dia- 
metrically opposed  with  respect  to  the  contract  under  which  the  paint- 
ings were  delivered  to  the  defendants  Passarelli;  and  the  establish- 
ment of  the  contention,  on  that  point,  of  the  one  necessarily  disproves 
that  of  the  other.  It  is  quite  likely  that  the  trial  will  involve  an  in- 
vestigation of  the  facts  upon  which  the  right  of  the  plaintiff  to  a  re- 
turn of  the  property,  or  of  the  defendants  Passarelli  to  a  lien  thereon, 
depends ;  but  that,  as  has  been  seen,  is  not  necessarily  shown  by  the 
pleadings,  and  the  determination  of  the  controversy  would  not  in- 
volve an  adjudication  with  respect  to  the  causes  of  action  counter- 
claimed  for  moneys  advanced  and  goods  sold  and  delivered. 

If  there  were  no  precedents  construing  these  statutory  provisions 
with  respect  to  the  validity  of  such  a  counterclaim,  I  would  be  in 
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favor  of  sustaining  the  counterclaim  in  its  entirety;    for  that  would 
obviate  another  trial  between  the  parties,  depending  in  part,  at  least, 
upon  the  same  evidence,  which,  in  proving  the  contention  of  one  of 
the  parties,  disproves  that  of  the  other,  which  is  a  test  sometimes  ap- 
plied  in  determining  whether  or  not  a  counterclaim  is  authorized. 
See  Deagon  v.  Weeks,  67  App.  Div.  410,  73  N.  Y.  Supp.  641 ;  Adams 
V.  Schwartz,  137  App.  Div.  230,  at  237,  239,  122  N.  Y.  Supp.  41. 
These  statutory  provisions,  however,  have  remained  substantially  the 
same  for  upwards  of  60  years,  arid  liie  question  presented  is  not  new, 
but  has  often  arisen  in  analogous  cases;  and  the  effect  of  the  adjudi- 
lations,  long  since  made,  and  which  have  been  acquiesced  in  as  estab- 
lishing the  proper  practice  in  administering  the  law,  is  that  in  an  ac- 
tion for  conversion  or  replevin  a  mere  claim  to  a  lien  upon  the  prop- 
erty, and  demand  for  the  foreclosure  thereof,  even  though  arising  out 
of  the  contract  or  transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plaintiff's  action,  or  connected  with  the  subject  of  the  ac- 
^'°n,  is  not  a  cause  of  action  in  favor  of  a  defendant  against  a  plain- 
'ff.  within  the  contemplation  of  the  statutory  provisions  relating  to  a 
yj^.r»terclaim,  unless  the  claim  or  cause  of  action  for  the  security  of 
f^v'^h  the  lien  was  given  arises  out  of  the  contract  or  transaction  set 
vv  ^h  in  the  complaint  as  the  basis  of  the  action,  or  is  connected  with 
^^  Subject  thereof,  which  is  not  in  itself  a  cause  of  action,  and  is 
deemed  incidental  to  the  cause  of  action  which  it  secures;    but,  of 
course,  o  lien  may  be  pleaded  and  proved  as  a  defense.    Gottler  v. 
Babcock  (N.  Y.  Com.  Pleas  1858)  7  Abb.  Prac.  392;  Rogers  v.  King 
et  al.,  66  Barb.  495  (1873) ;  Rochester  Distilling  Co.  v.  O'Brien,  72  Hun, 
462,  25  N.  Y.  Supp.  281  (1893) ;  Miller  Co.  v.  Stokes,  7  Misc.  Rep.  433, 
27  N.  Y.  Supp.  940  (1894);  Lyungstrandh  v.  William  Haaker  Co.,  16 
Misc.  Rep.  387,  38  N.  Y.  Supp.  129  (1896) ;  Bernheimer  v.  Hartmayer, 
50  App.  Div.  316,  63  N.  Y.  Supp.  978  (1900).    See,  also.  Walker  v.  A. 
C.  Ins.  Co.,  143  N.  Y.  167,  38  N.  E.  106.    And  therefore,  in  my  opin- 
ion, it  is  better  that  the  practice  be  allowed  to  remain  settled  as  es- 
tablished, and  leave  it  to  the  Legislature,  if  it  shall  deem  it  advisable, 
to  enact  a  change,  rather  than  for  the  court,  at  this  late  day,  to  pre- 
sume to  overrule  the  existing  precedents. 

The  respondents  rely  upon  Cooper  v.  Kipp,  52  App.  Div.  250,  65 
N.  Y.  Supp.  379,  which  the  order  appealed  from  shows  was  the  basis 
of  the  decision  at  Special  Term.    I  am  of  opinion  that  that  case  and 
Carpenter  v.  Manhattan  Life  Ins.  Co.,  93  N.  Y.  552,  upon  which  it  was 
predicated,  are  clearly  distinguishable  from  the  case  at  bar.    In  Cooper 
V.  Kipp,  supra,  the  action  was  for  the  conversion  of  a  wagon,  and  the 
counterclaim  was  for  work,  labor,  and  service  in  repairing  the  wagon, 
and  no  lien  was  asserted.     The  court  held  that  the  subject  of  the 
action  was  tl?e  wagon,  and  that,  inasmuch  as  the  counterclaim  was  for 
repairs  made  on  the  wagon  at  the  request  of  the  owner,  the  counter- 
claim was  sufficiently  connected  with  the  subject  of  the  action  to  au- 
tnorize  it  as  a  pleading;  but  there  the  contract  which  gave  rise  to  the 
^fendant's  cause  of  action  related  directly  to  the  wagon,  which  was 
j"«  subject  of  the  plaintiff's  action.    In  Carpenter  v.  Manhattan  Life 
"*■  Co.,  supra,  the  action  was  by  a  second  mortgagee  in  possession  for 
142N.Y.S.— 26 
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the  conversion  of  wood  which  the  plaintiff  had  cut  from  standing  tim- 
ber on  the  premises ;  and  the  counterclaim  was  interposed  by  the  first 
mortgagee  for  waste  and  depreciation  of  his  security  by  the  cutting 
of  the  timber.  The  court  regarded  the  wood  as  the  subject  of  the 
action,  and  held  that  the  counterclaim  sufficiently  related  thereto  to 
connect  the  cause  of  action  set  up  therein  with  the  subject-matter  of 
the  plaintiff's  action. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  demurrer  sustained,  with  $10  costs,  but  with  leave 
to  respondents  to  amend  on  payment  of  the  costs  of  the  appeal  and  of 
the  demurrer. 

McLaughlin  and  CLARKE,  JJ.,  concur. 

SCOTT,  J.  (dissenting).  The  action  is  for  the  possession  of  certain 
personal  property,  consisting  of  paintings,  or,  if  a  return  cannot  be 
had,  for  damages  for  the  detention. 

The  defendants  Passarelli,  by  way  of  defense,  allege  that  the  paint- 
ings were  delivered  to  them  as  security  for  a  debt  which  has  not  been 
paid.  The  same  facts  are  alleged  also  by  way  of  a  counterclaim,  and 
said  defendants  for  jadgment  upon  said  counterclaim  ask  for  the  fore- 
closure of  their  lien. 

In  my  opinion  the  counterclaim  is  properly  pleaded  under  section 
501  Code  of  Civil  Procedure.  The  subject  of  the  action  is  the  personal 
property  sought  to  be  replevied.  Carpenter  v.  Manhattan  Life  Ins. 
Co.,  93  N.  Y.  552;  Cooper  v.  Kipp,  52  App.  Div.  250,  65  N.  Y.  Supp. 
379.    In  the  former  case  it  was  said : 

"The  counterclaim  must  have  such  a  relation  to,  and  connection  with,  the 
subject  of  the  action  that  it  will  be  just  and  equitable  that  the  controversy 
between  the  parties  as  to  the  matters  alleged  in  the  complaint  and  in  the 
counterclaim  should  be  settled  in  one  action,  by  one  litigation,  and  tliat  the 
claim  of  the  one  should  be  oftset  against,  or  applied  upon,  the  claim  of  the 
other." 

The  present  is,  in  my  opinion,  precisely  such  a  case.  It  is  clearly 
just  that  the  conflicting  claims  of  the  plaintiff  and  the  defendants  to 
the  possession  and  disposition  of  the  pictures  should  be  settled  in  one 
action.  It  would  be  a  useless  duplication  of  work  to  try  out  the  de- 
fendants' right  to  possession  in  one  action,  and  then  try  in  another 
action,  upon  the  same  facts,  the  defendants'  right  to  enforce  their 
lien. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

INGRAHAM,  P.  J.,  concurs. 
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(157  App.  448.) 

HARTFORD  T.  GREENWICH  BANK  OP  CITY  OF  NEW  TORK. 

(Supreme  Conrt,  Appellate  Dlvlalon,  First  Department    June  13, 1913.) 

1.  Baitks  and  Banking  ({  138*)— Patuent  of  Cbxoks. 

R.,  an  employe,  having  charge  of  the  checking  up  and  rerlfying  ot 
bills  for  goods  purchased  had  billheads  printed  under  the  name  of  W., 
rented  a  post  office  box  in  that  name,  and  opened  an  account  in  his  em- 
ployer's bank  where  he  was  Introduced  as  W.  He  then  prepared  a  num- 
ber of  fictitious  bills  in  the  name  of  W.  against  his  employer,  approved 
them,  and  on  the  faith  of  his  approval  checks  payable  to  W.  were  mailed 
to  the  post  office  box  where  they  were  received  by  R.,  who  Indorsed 
them  in  the  name  of  W.,  deposited  them  in  the  bank,  and  subsequently 
withdrew  his  deposit.  Held,  that  the  bank  was  entitled  to  charge  such 
checks  against  the  employer's  deposit,  since  it  was  intended  by  the  de- 
positor that  they  should  be  paid  to  the  person  from  whom  it  believedl 
that  it  had  purchased  goods,  and  they  were  paid  to  that  person ;  it  not 
being  the  case  of  a  check  drawn  to  a  fictitious  or  nonexisting  person,, 
as  there  was  an  actual  person  calling  himself  W.,  although  that  was  not 
his  real  mime. 

TEd.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  ff: 
398-405;   Dec.  Dig.  {  138.*J 

2.  Banks   and  Banking  (t  119*) — Depositors — Relation  Between   Bank 

AND   DEPOSITOB. 

The.  relation  between  a  bank  and  a  depositor  Is  In  a  strict  sense  that 
of  debtor  and  creditor. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {{  289>- 
292;   Dec.  Dig.  |  119.*] 

3.  Banks  and  Bankino  (|  138*) — Defositobs — Patiibnt  ov  Checks — Dutt 

OF  Bank. 

In  disbursing  a  depositor's  funds,  a  bank  can  pay  them  only  in  the 
usual  course  of  business  and  in  conformity  to  the  depositor's  directions, 
and  can  charge  against  the  depositor's  account  only  payments  made  at 
the  time  when,  to  the  person  whom,  and  for  the  amount  authorized  by 
him. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  H 
398-^05 ;   Dec.  Dig.  |  138.*] 

4.  Banks  and  Banking  (i  138*)— Depositb — Payment  of  Checks. 

In  determining  whether  a  bank  has  paid  out  its  customer's  funds  with- 
out authority,  the  question  is  usually  one  of  the  depositor's  intention  Id 
issuing  a  check,  the  bank  being  liable  to  refund  the  amount  to  the  de- 
positor if  it  pays  to  any  one  other  than  the  payee  intended,  even  though 
it  pays  to  a  person  having  the  same  name. 

[Ed.  Note. — ^For  other  cases,   see  Banks  and   Banking,  Cent.  Dig.  H 
398-405 ;   Dec.  Dig.  |  138.*] 
.&  Appeal  and  Ebbob  (|  1139*) — Disposition  of  Cacsb— Attaobino  Condi- 
tions. 

Where  under  the  pleadings  in  an  action  a  small  balance  was  admittedly 
due  plaintiff,  but  this  not  having  been  called  to  the  trial  court's  atten- 
tion it  was  evidently  overlooked  and  a  verdict  directed  for  defendant 
the  Judgment  would  not  be  reversed  for  the  error,  but  defendant  as  a 
condition  of  the  affirmance  of  the  Judgment  would  be  required  to  stlp- 
nlate  that  its  Judgment  would  not  thereafter  be  interposed  as  a  bar  t» 
the  recovery  of  such  sum. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  I  4448; 
Dec.  Dig.  t  1139.*] 

Ingraham,  P.  J.,  and  Laughlln,  J.,  dissenting. 

«For  oUmt  cum  Me  lam*  toplo  ft  i  xmtamM  in  Dec.  *  Am.  Dlga.  1S07  to  data,  *  Rap'r  tadwcM. 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  John  A.  Hartford  against  the  Greenwich  Bank  of  the 
City  of  New  York.  From  a  judgment  for  defendant  on  a  directed  ver- 
dict and  an  order  denying  a  new  trial,  plaintiff  appeals.  Affirmed  con- 
ditionally. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Herbert  Barry,  of  New  York  City  (Charles  H.  O'Connor,  on  the 
brief),' for  appellant. 
Jesse  S.  Epstein,  of  New  York  City,  for  respondent 

SCOTT,  J.  [1]  Plaintiff's  assignor,  the  Great  Atlantic  &  Pacific 
Tea  Company,  was  a  depositor  in  the  defendant  bank  during  the 
months  of  November  and  December,  1911,  and  for  a  ccmsiderable 
time  prior  thereto.  The  question  in  the  case  is  whether  or  not  the 
bank  was  justified  in  paying,  and  entitled  to  charge  against  the  account 
of  the  Tea  Company  five  checks,  for  the  aggregate  amount  of  $8,- 
060.50,  drawn  by  said  company  to  the  order  of  James  Wilson.  That 
the  checks  bore  the  genuine  signature  of  the  Tea  Company  is  undis- 
puted, and  it  conclusively  appears  that  the  company  was  induced  to 
draw  them  through  the  fraud  of  Edward  Rypinski,  one  of  its  em- 
ployes, in  the  belief  that  it  was  indebted  to  one  James  Wilson  for  the 
several  amounts  represented  by  the  checks.  The  details  of  the  fraud- 
ulent transactions  appear  without  contradiction. 

The  Tea  Company  conducted  a  premium  department  through  which 
it  purchased  quantities  of  goods  to  be  given  away  to  customers.  Ed- 
ward Rypinski  was  employed  in  the  auditing  department,  and  had 
especial  charge  of  receiving,  checking  up,  and  verifying  bills  for  goods 
purchased  for  the  premium  department.  He  made  very  elaborate 
preparations  for  defrauding  his  employer.  He  procured  to  be  printed 
billheads  bearing  the  name  of  James  Wilson,  and  the  address,  Room 
1012  Fuller  Building,  New  York.  He  rented  a  post  office  box  in  the 
name  of  James  Wilson,  giving  to  the  postal  authorities  as  reference 
one  Swarz,  whom  he  knew  to  be  absent  from  the  city^  and  himself 
under  his  real  name  of  Rypinski.  He  opened  an  account  in  the  de- 
fendant bank  under  the  name  of  James  Wilson.  He  was  introduced 
to  the  bank  by  his  brother  George  Rypinski  passing  as  George  Fried- 
man. This  brother  was  married  to  a  woman  who  carried  on  a  business 
under  the  name  of  "Jeannette,"  and  who  had  an  account  in  the  de? 
fendant  bank  in  her  maiden  name  of  Jeannette  Friedman.  Having 
thus  prepared  the  way,  Rypinski  proceeded  to  defraud  the  Tea  Com- 
pany into  giving  him  a  check  for  $1,543.50.  He  made  out  a  bill  upon 
one  of  his  fictitious  letter  heads  purporting  to  show  that  James  Wilson 
had  sold  goods,  to  the  value  stated,  to  the  Tea  Company.  This  bill 
he  certified  in  the  usual  manner,  and  «uch  routine  steps  were  taken  that 
in  due  course  a  check  for  the  amount  indicated  was  made  out  to  James 
Wilson,  signed  and  mailed.  It  reached  the  post  office  box  which 
Rypinski  had  hired,  whence  it  was  taken  by  him,  indorsed  with  the 
name  James  Wilson,  and  deposited  to  the  credit  of  the  account  opened 
'by  Rypinski,  under  the  name  of  James  Wilson,  with  the  defendant 
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bank,  and  the  amount  charged  against  the  Tea  Company's  account. 
By  a  similar  course  of  proceeding  four  other  checks  were  fraudulently 
obtained  by  Rypinski,  deposited  with  the  defendant,  and  charged 
against  the  Tea  Company.  The  aggregate  amount  thus  obtained  was 
over  $8,000,  all  of  which  was  subsequently  drawn  out  and  spent  by 
Rypinski.  The  question  involved  in  this  appeal  is  whether  the  Tea 
Company  represented  by  plaintiff  or  the  defendant  bank  should  bear 
the  loss. 

[2,  3]  The  relation  between  a  bank  and  its  depositor  is  well  estab- 
lished, and  is  in  a  strict  sense  that  of  debtor  and  creditor.    "In  dis- 

■  bursing  the  customer's  funds,  it  (the  bank)  can  pay  them  only  in  the 
usual  course  of  business  and  in  conformity  to  his  directions.  In  debit- 
ing his  account,  it  is  not  entitled  to  charge  any  payments  except  those 
made  at  the  time  when,  to  the  person  whom,  and  for  the  amount  au- 
thorized by  him."  Crawford  v.  West  Side  Bank,  100  N.  Y.  50,  53,  2 
N.  E.  881,  53  Am.  Rep.  152. 

[4]  When  a  claim  is  made,  as  is  made  now,  that  the  bank  has  paid 
out  its  customer's  funds  without  authority,  the  question  generally  re- 
solves itself  into  what  was  the  intention  of  the  drawer  when  issuing 
the  check.  If  paid  to  one  other  than  the  payee  intended  by  the  drawer, 
the  bank  is  commonly  held  liable  to  refund.  Thus  if  there  be  two 
persons  of  the  same  name,  and  the  drawer  meant  that  the  sum  rep- 
resented by  the  check  should  be  paid  to  one  of  them,  the  bank  cannot 
lawfully  pay  to  the  other  one,  and,  if  it  does,  must  refund.  Graves 
V.  American  Exchange  Bank,  17  N.  Y.  205.  In  many  cases  it  has  been 
held  that  if  the  name  of  the  payee  be  forged,  or  if  the  amount  for 
which  the  check  was  drawn  be  altered,  or  if  the  date  of  payment  be 
changed,  no  matter  how  skillfully  the  forgery  or  alteration  may  be 
effected,  the  bank  must  refund  if  it  wrongfully  pays.  In  the  present 
•^ase  none  of  these  conditions  have  been  shown.  On  the  contrary,  the 
checks  were  paid  to  the  very  person  to  whom  the  Tea  Company  intended 
'"^y  should  be  paid,  viz.,  the  person  from  whom  it  believed  that  it  had 
purchased  goods.  It  is  true  that  it  had  never  received  any  goods  from 
"^  person  in  whose  favor  it  drew  the  checks,  and  that  it  had  been 
•jheated  into  believing  that  it  had  so  bought  them,  but  it  is  very  clear 
'nat  no  liability  can  attach  to  the  bank  for  that  fraud.  Having,  how- 
'^^r,  been  cheated  into  the  belief  that  it  had  purchased  goods  from  and 
"^^d  money  to  one  James  Wilson,  it  intended  when  it  uttered  the 

™eck  that  it  should  be  paid  to  the  person  from  whom,  as  it  then  be- 
•eved^  it  had  made  the  purchase.  "That  person  was  the  identical  per- 
°n  to  whom  the  checks  were  paid.    This  is  not  strictly  speaking  the 

^^c  of  a  check  drawn  to  a  fictitious  or  nonexistent  person.  There 
^s  an  actual  person,  calling  himself  James  Wilson,  although  that  was 

im*  '^^^  ^^^^  name,  and  it  was  that  person  to  whom  the  Tea  Company 

J  ^^<led  its  checks  should  be  paid.    It  would  serve  no  useful  purpose 
cite  at  length  the  many  cases  dealing  with  the  liability  of  banks  for. 

P  '^^'^gfully  paying  out  their  customers'  funds.  Some  of  them  were 
yie-Nved  by  this  court  in  Sherman  v.  Corn  Exchange  Bank,  91  App. 

At^'  ^'  86  N.  Y.  Supp.  341,  and  the  rule  that  the  intention  of  the 
^"*^er  must  prevail  was  applied  in  Mercantile  National  Bank  v,  Sil- 
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verman,  148  App.  Div.  1,  132  N.  Y.  Supp.  1017.  In  that  case  the  de- 
fendant had  drawn  checks  to  the  order  of  two  officers  in  the  army, 
supposing  that  he  was  purcliasing  an  assignment  of  their  pay  for  cer- 
tain months.  He  had  had  negotiations  with  an  impostor  who  per- 
sonated one  of  the  officers,  and  he  had  sent  the  checks  to  this  impostor 
believing  him  to  be  what  he  represented  himself  to  be  and  that  he 
would  collect  the  checks.  It  was  held,  however,  that  the  form  of  the 
checks  indicated  the  intention  of  the  drawer  that  they  should  be  paid 
to  the  payees  named  therein,  and  that  payment  to  the  impostor  was 
unauthorized.  That  case  was  far  different  from  this.  What  we  have 
here  is  a  successful  fraud  perpetrated  upon  the  Tea  Company  by  one 
of  its  own  employes,  by  which  it  was  induced  to  believe  that  it  owed 
that  employe  certain  sums  of  money.  The  checks  in  suit  were  in- 
tended to  be  paid  in  satisfaction  of  this  supposed  debt,  and  were  in 
fact  paid  to  the  person  for  whom  they  were  intended.  No  liability 
attaches  to  the  bank  under  these  circumstances. 

[5]  Attention  is  now  called  to  the  fact  that  under  the  pleadings  a 
small  balance  of  $344.77  is  admittedly  due  to  plaintiff.  This  was  evi- 
dently overlooked  upon  the  trial,  and  no  request  made  for  a  direction 
of  a  verdict  for  the  amount.  Under  these  circumstances,  we  do  not 
feel  justified  in  reversing  the  jud^ent  and  ordering  a  new  trial  merely 
for  the  purpose  of  correcting  this  oversight,  but  justice  requires  that 
defendant  as  a  condition  of  the  affirmance  of  the  judgment  should 
stipulate  that  said  judgment  shall  not  hereafter  be  interposed  as  a  bar 
to  the  recovery  by  plaintiff  of  the  sum  admittedly  due.  Upon  filing 
such  a  stipulation  the  judgment  appealed  from  will  be  affirmed  with 
costs. 

McLaughlin  and  CLARKE,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  This  is  an  action  on  an  assigned  claim 
of  the  Great  Atlantic  &  Pacific  Tea  Company,  a  corporation  having  its 
principal  office  and  place  of  business  in  Jersey  City,  N.  J.,  to  recover 
the  balance  of  its  deposit  and  drawing  account  with  the  defendant. 
The  defendant  charged  the  account  of  tfie  plaintiff's  assignor  with  five 
checks,  aggregating  $8,060.50,  drawn  by  it  payable  to  the  order  of 
James  Wilson.  The  plaintiff's  assignor  contested  the  right  of  the  bank 
to  charge  these  checks  to  its  account,  and  that  is  the  question  presented 
by  the  action.  Although  counsel  for  the  plaintiff  moved  for  a  direc- 
tion of  a  verdict  at  the  close  of  the  evidence,  on  that  motion  being 
denied,  he  saved  the  rights  of  his  client  with  respect  to  having  the  jury 
pass  upon  the  controverted  evidence  by  requesting  leave  to  go  to  the 
jury  on  certain  issues  stated  and  on  all  controverted  points  before  the 
court  directed  the  verdict  on  the  defendant's  motion. 

The  question  presented  by  the  appeal  is  therefore  whether  as  matter 
of  law  the  defendant  was  warranted  in  charging  said  checks  to  the  ac- 
count of  the  plaintiff's  assignor.  The  uncontroverted  evidence  shows 
that  the  plaintiff's  assignor  was  induced  by  the  fraud  of  one  Edward 
Rypinski,  who  was  in  its  employ  in  the  auditing  department,  and  had 
special  charge  of  receiving  and  checking  up  and  verifying  bills  for 
goods  purchased  for  a  so-called  premiitm  department,  to  draw  the 
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checks  in  question  on  the  false  representations  that  James  Wilson  was 
engaged  in  business  at  Room  1012  Fuller  Building,  New  York  City, 
and  had  sold  and  delivered  to  the  Tea  Company  merchandise,  upon 
which  it  became  indebted  to  him  in  the  amounts  of  the  checks ;  that 
said  Rypinski,  with  a  view  to  enabling  him  to  consummate  the  fraud, 
had  prepared  printed  bill  heads  in  the  name  of  said  Wilson  with  said 
address,  upon  which  he  falsely  filled  out  accounts  showing  his  em- 
ployer to  be  indebted  to  Wilson,  and  attached  to  each  a  slip  stating 
that  checks  should  be  forwarded  to  Wilson  at  post  office  box  12,  Sta- 
tion G,  New  York  City,  and  then  O.  K.'d  the  bills  and  placed  them 
with  other  bills  to  be  paid,  and  in  the  ordinary  course  of  business  the 
cashier  of  the  company  drew  checks  for  the  amounts  of  the  bills  pay- 
able to  Wilson,  and  the  checks  were  mailed  as  directed  on  said  slip; 
that  said  Rypinski,  with  a  view  to  enabling  him  to  receive  the  chedcs 
so  mailed,  hired  the  box  in  the  post  office  under  the  name  of  James 
Wilson,  for  which  he  signed  an  application  in  writing,  falsely  repre- 
senting himself  to  be  James  Wilson ;  that  on  thus  receiving  his  first 
check  he  called  at  the  bank  accompanied  by  his  brother  George,  whose 
wife,  who  was  known  as  Jeannette  Friedman  and  did  business  under 
the  name  the  Jeannette  Company,  had  a  deposit  account  with  the 
bank,  and  George  Rypinski  introduced  himself  to  Mr.  Austin,  the  vice 
president  of  the  bank,  to  whom  he  was  not  known,  as  George  Fried- 
man, the  husband  of  Jeannette  Friedman,  and  thereupon  introduced 
his  brother  Edward  to  Mr.  Austin  as  James  Wilson,  and  the  latter 
was  then  permitted  to  open  an  account  under  the  name  James  Wilson, 
by  depositing  to  his  credit  the  first  of  these  checks,  which  was  for 
$1,543.50,  which  he  indorsed  "James  Wilson,"  the  name  of  the  payee 
of  the  check,  and  that  the  other  checks  were  obtained  and  deposited 
in  the  same  manner,  and  all  were  charged  to  the  account  of  the  Tea 
Company  and  the  proceeds  deposited  to  the  account  of  James  Wilson, 
and  subsequently  drawn  out  by  Edward  Rypinski. 

It  is  contended  by  the  learned  counsel  for  the  respondent  that  the 
plaintiff's  assignor,  although  deceived  by  its  employe,  intended  to  draw 
the  checks  to  the  order  of  James  Wilson,  and  intended  that  they  should 
be  paid  to  the  person  represented  by  its  employe  as  bearing  that  name, 
who  he  falsely  represented  had  sold  and  delivered  merchandise  to  it, 
and  that,  therefore,  the  checks  were  properly  paid  by  the  bank.  There 
is  a  fallacy  in  this  reasoning.  The  plaintiff's  assignor  was  fraudu- 
lently deceived  into  believing  that  Wilson  had  sold  and  delivered  to 
it  merchandise,  and  was  entitled  to  be  paid  therefor  the  amounts  for 
which  the  checks  were  drawn,  and  it  did  not  intend  to  draw  the 
checks,  or  to  have  them  paid,  to  Edward  R^inski.  Although  the 
latter,  by  the  representations  which  he  made,  mtended  himself  as  the 
vendor  of  the  merchandise,  and  as  the  person  entitled  to  receive  pay 
therefor,  and  in  the  name  of  Wilson  prepared  the  billheads  and  pre- 
sented the  accounts,  and  rented  the  post  office  box,  and  opened  the 
bank  account,  and  contemplated  opening  a  mail  order  business  for  the 
sale  of  rugs  under  that  name,  still  Wilson,  so  far  as  the  plaintiff's  as- 
signor is  concerned,  on  these  facts  was  a  fictitious  person,  and  Rypin- 
ski's  indorsement  of  the  name  of  the  payee  was  a  forgery  and  did  not 
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justify  the  bank  in  paying  the  checks.  Shipman  et  al.  v.  Bank  S.  N. 
Y.,  126  N.  Y.  318,  27  N.  E.  371,  12  L.  R.  A.  791,  22  Am.  St.  Rep. 
821.  The  rule  that  a  check  payable  to  a  fictitious  payee  is  deemed 
payable  to  bearer  has  no  application  where  the  drawer  of  the  checks 
is  not  aware  that  the  payee  is  fictitious.  Shipman  et  al.  v.  Bank 
S.  N.  Y.,  supra. 

Although  it  seems  a  harsh  rule  with  respect  to  the  liability  of  the 
bank,  it  is  now  the  well-settled  law  in  this  jurisdiction,  based  on  the 
requirements  of  our  business  methods,  that  the  intention  of  the  drawer 
of  a  check  or  draft  with  respect  to  the  payee  is  controlling ;  and  that 
indorsees,  transferees,  and  the  drawee,  even  though  all  due  care  be 
exercised  and  the  check  or  draft  be  received  from  one  lawfully  bear- 
ing precisely  the  same  name  as  that  of  the  payee,  take  or  pay  it  at 
their  peril,  unless  the  circumstances  are  such  that  the  drawer  is  es- 
topped from  questioning  their  title  or  the  payment,  and  they  must  de- 
pend for  protection  from  such  liability  on  the  financial  responsibility 
of  the  person  from  whom  they  receive  it  and  the  other  parties  to  it. 
Graves  v.  American  Ex.  Bank,  17  N.  Y.  205;  Gallo  v.  Brooklyn 
Savings  Bank,  199  N.  Y.  226,  92  N.  E.  633,  32  L.  R.  A.  (N.  S.)  66; 
Mercantile  v.  Silverman,  148  App.  Div.  1,  132  N.  Y.  Supp.  1017. 

In  Gallo  V.  Brooklyn  Savings  Bank,  supra,  the  drawer,  a  savings 
bank,  accepted  the  surrender  of  a  pass  book  of  one  of  its  depositors 
for  settlement  of  the  account  from  his  nephew  who  had  stolen  it,  and 
represented  that  he  was  the  depositor.  The  bank  discovered  that  his 
age  did  not  correspond  with  that  given  when  the  account  was  opened 
and  he  then  represented  that  his  uncle,  who  had  opened  the  account 
for  him,  had  evidently  given  his  own  age.  The  bank  was  not  satisfied 
with  his  identity,  and  for  that  reason,  instead  of  giving  him  the  bal- 
ance of  the  account  in  money,  gave  him  a  check  on  another  bank. 
His  Christian  name  was  not  the  same  as  that  of  his  uncle  who  was 
the  depositor,  but  he  had  been  known  by  the  same  given  name,  to  some 
extent,  and  he  succeeded  in  having  the  check  cashed.  The  drawee 
honored  the  check ;  and,  on  discovering  that  the  original  indorser  was 
not  the  payee  intended,  it  recovered  of  the  bank  to  whom  it  made  the 
payment,  and  that  bank,  in  turn,  recovered  of  its  depositor  who  had 
been  fraudulently  induced  to  cash  it  for  the  impostor,  and  he  then 
sued  the  drawer  and  contended,  among  other  things,  that  having  dealt 
with  the  impostor  as  its  depositor,  and  having  delivered  the  check  to 
him,  it  was  estopped  from  denying  that  he  was;  but  the  court  held 
otherwise  and  ruled  that,  notwithstanding  what  took  place,  the  drawer 
did  not  intend  to  make  him  the  payee  unless  he  was  in  fact  its  de- 
positor. 

In  Mercantile  v.  Silverman,  supra,  we  held  that  although  a  drawer 
of  checks,  who  had  been  induced  to  make  loans  on  forged  salary 
vouchers  on  false  representations  made  by  letter  to  the  effect  that  the 
applicants  therefor  were  army  officers,  sent  the  checks  by  mail  to  the 
impostor  under  the  assumed  name  of  one  of  the  officers,  he  did  not 
intend  the  persons  to  whom  he  sent  the  checks  as  the  payees  unless 
they  were  in  fact  such  army  officers,  and  that  the  drawee  was  not 
authorized  to  honor  the  checks  and  to  charge  them  to  his  account 
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In  that  case,  as  in  this,  the  checks  could  not  have  fallen  into  the  hands 
of  the  impostor  but  for  the  violation  of  the  United  States  post  office 
regulations,  and  could  not  have  been  collected  without  the  commis- 
sion of  the  crime  of  forgery.  Since  plaintiff's  assignor  did  not  intend 
to  make  its  employe  Rypinski  the  payee  of  the  check  under  the  name 
Wilson,  by  which  it  did  not  know  him,  and  on  the  rule  that  the  payee 
is  the  party  intended  as  such  by  the  drawer,  it  cannot  be  held  that 
Rypinski  was  the  payee. 

The  case  of  Sherman  v.  Com  Exchange  Bank,  91  App.  Div.  84, 
86  N.  Y.  Supp.  341,  is  distinguishable  upon  the  ground  that  there  the 
check  was  (h-awn  in  payment  for  horses  purchased  and  he  was  the 
payee  intended  who  received  and  indorsed  the  check,  and  it  was  held 
that  he  misrepresented  his  identity,  although  not  his  name,  and  that 
if  it  had  not  been  supposed  that  he  was  the  Baldwin,  he  represented 
himself  to  be  the  purchase  would  not  have  been  made,  was  no  defense 
to  an  action  on  the  check,  by  a  bona  fide  holder  for  value,  against  the 
drawer. 

The  decision  in  First  National  Bank  v.  American  Exchange  Bank, 
170  N.  Y.  88,  62  N.  E.  1089,  is  likewise  distinguishable,  in  that  the 
bank  which  drew  the  draft  intended  its  principal,  who  resided  at  a 
distant  point,  as  the  payee  and  transmitted  the  draft  by  mail  to  its 
principal  as  tfie  proceeds  of  a  loan  which  he  had  negotiated  on  prem- 
ises in  the  vicinity  of  the  bank  on  false  representations  with  respect 
to  his  title  to  the  effect  that  he  was  the  owner,  and  the  forged  bond 
and  mortgage  had  been  forwarded  by  him  to  the  bank  for  delivery 
and  to  remit  the  proceeds. 

As  there  is  no  evidence  conclusively  establishing  negligence  on  the 
part  of  the  depositor,  who  was  cunnmgly  defrauded  by  its  employe, 
and  there  is  no  evidence  estopping  it,  as  matter  of  law,  from  ques- 
tioning the  right  of  the  bank  to  charge  the  checks  to  its  account,  the 
learned  court  erred  in  directing  a  verdict  for  the  defendant. 

I  therefore  vote  to  reverse  the  order  and  judgment,  and  grant  a  new 
trial. 

INGRAHAM,  P.  J.,  concurs. 

(157  App.  Dlv.  313.) 

CARLISLE  V.  NORRIS  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  6,  1913.) 

1.  CoBPOBATioHS  ({  126*) — ^AssiamosNT  OF  Cebtificate — "Flt-Poweb." 

A  "fly-power"  Is  a  written  assignment  In  the  form  generally  used  on 
the  reverse  of  stock  certificates,  which,  when  signed  and  attached  to 
such  certificate.  Is  sufficient  to  transfer  the  same  In  like  manner  as  an 
Indorsement  thereon. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |f  470^73, 
477;    Dec.  Dig.  I  125.*] 

2.  CoKPOBATions  (J  123*) — Plbdob  of  Stock — Retvbn  of  Stock. 

When  stock  Is  pledged  by  a  customer  with  a  broker,  It  Is  sufficient  If 
the  broker  has  In  his  possession,  or  under  his  control,  an  amount  of  such 

•For  otber  caua  Me  ram*  topic  ft  t  hvmbbb  in  Dm.  *  Am.  Digs.  IMT  to  data,  *  Rap'r  loduM 
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stock  equal  to  that  hypothecated,  which  he  can  deliver  to  the  cuatoum 
when  the  account  Is  closed. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  |{  481,  491, 
507-512,  637,  63»-546,  569,  618;    Dec.  Dig.  {  123.*] 

3.  Pbincipal  and  Aoxnt  ({  108*) — ^Tbansaction  with  Aoxnt — Diuvkbt  or 

Stock. 

Where  plaintiff  gave  to  a  broker  certain  stock  certificates  as  security 
for  his  margin  account,  and  gave  to  B.,  the  broker's  employe,  the  key 
to  his  safe  deposit  box,  a  formal  written  authority  to  deliver  his  se- 
curities to  the  broker,  and  to  receive  them  back  according  to  the  state  of 
the  account,  and  also  gave  him  blank  powers  to  transfer  the  certificates, 
and  did  not  himself  go  to  the  safe  deposit  box,  the  broker's  return  of 
a  part  of  plaintiff's  certlffiEates  to  B.  was  a  legal  delivery  to  plaintiff. 

[Ed.  Note. — J^or  other  cases,  see  Principal  and  Agent,  Cent  Dig.  |i 

316,  317,  322 ;    Dec.  Dig.  i  108.*] 

4.  COBPOBATIONS   (|    123*) — PLEDaE    OF    STOCK — ^RETUBN — IDBNTITT    OF    STOCK. 

Where  stock  certificates  had  been  formally  transferred  to  a  stock 
broker,  and  stood  in  his  name,  and  were  Indorsed  by  him  when  hypothe- 
cated to  a  bank  as  collateral  security  for  a  loan,  the  bank  was  under  no 
obligation  to  return  to  it  the  Identical  certificates,  but  might  discliarge 
Its  obligation  by  returning  any  certificates  of  stock  In  the  same  company 
of  like  character,  and  for  an  equivalent  number  of  shares. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  iS  481,  401, 
507-512,  537,  539-546,  569,  618;    Dec.  Dig.  {  123.*] 

5.  Pbinoipai,  and  Agent  (|  108*) — AuTHOBrrr — Stock  Cebtificates — ^Betubn 

OF  Pledge. 

Defendant  a  stockbroker,  received  as  security  for  plaintiff's  margin 
account  two  certificates  of  stock  of  100  shares  each,  which  had  been  for- 
mally transferred  to  him,  and  which  he  Indorsed  and  hypothecated  to 
a  bank  as  collateral  security  for  loans.  Thereafter  his  employe,  B.,  to 
whom  plaintiff  had  given  the  key  to  his  safe  deposit  box,  with  written 
authority  to  have  access  thereto,  and  powers  In  blank  to  transfer  the  cer- 
tificates, left  two  additional  certificates  with  defendant's  cashier  and  on 
June  26th  when  the  plaintiff's  account  permitted,  received  them  back 
from  the  cashier,  substituted  them  for  those  held  by  the  bank,  and  which 
as  against  plaintiff  defendant  was  entitled  to  hold  until  settlement  of 
the  account  and  hypothecated  them  with  another  broker,  receiving  a 
check  payable  to  defendant  and  credited  by  defendant  on  an  account  In 
which  B.  was  interested,  all  vrithout  actual  knowledge  on  the  part  of 
defendant  Afterwards  B.  sold  the  certificates  hypothecated  to  his  broker 
and  retained  the  money.  Defendant,  after  receiving  the  same  two  cer- 
tificates from  the  bank,  In  October  delivered  them  again  to  plaintiff. 
Held  that,  as  plaintiff  by  the  authority  given  B.  had  made  It  possible  for 
the  bank  to  acquire  good  title  to  such  certificates,  the  defendant  took 
the  same  title  from  the  bank,  and  that  Its  offer  of  delivery  was  a  dis- 
charge of  its  obligation. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  $|  316. 

317,  322 ;   Dec.  Dig.  §  108.*] 

6.  Monet  Beckivkd  (|  6*) — Monet  Wbongfdilt  Obtained. 

Money  wrongfully  obtained  and  received  by  another  in  good  faith  in 
the  usual  course  of  business  and  in  partial  liquidation  of  an  actually  ex- 
Istiug  indebtedness  cannot  be  followed  by  the  one  from  whom  it  has  been 
obtained  from  the  fraud  of  a  third  person. 

[Ed.  Note. — For  other  cases,  see  Money  Becelved,  Cent  Dig.  U  15,  21- 
27;    Dea  Dig.  |  6.*] 

Rich,  J.,  dissenting. 
*For  other  caaM  cm  wme  topic  ft  I  mniBni  in  Doc.  4k  Am.  DIsi.  It07  to  dato,  *  Rap'r  Indozoo 
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Appeal  from  Trial  Term,  Kings  County. 

Action  by  Jay  F.  Carlisle  against  Alfred  L.  Norris  and  others. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  their  mo- 
tion for  a  new  trial,  defendants  appeal.  Reversed,  and  judgment  di- 
rected for  defendants  upon  the  entire  case. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

Harold  Otis,  of  New  York  City,  for  appellants. 
Isaac  R.  Oeland,  of  Brooklyn,  for  respondent. 

BURR,  J.  When  this  case  was  before  this  court  on  a  previous 
appeal,  we  decided  upon  the  record  then  presented  that  the  question 
of  defendants'  responsibility  for  the  acts  of  George  H.  Brouwer,  a 
person  in  their  employ,  was  one  of  fact  for  the  jury,  as  was  also  the 
sufficiency  of  an  account  stated  between  defendants  and  plaintiff. 
Carlisle  v..  Norris,  144  App.  Div.  690,  129  N.  Y.  Supp.  585.  Upon 
the  retrial  of  the  action  both  questions  were  submitted  to  the  jury, 
and  from  a  judgment  entered  upon  a  verdict  in  plaintiff's  favor,  and 
from  an  order  denying  a  motion  for  a  new  trial,  this  appeal  comes. 

Upon  the  argument  of  the  appeal,  the  defense  of  account  stated 
was  abandoned.  The  other  question  remains.  Upon  the  present  rec- 
ord we  deem  the  following  facts  to  be  established  by  evidence  intro- 
duced in  behalf  of  plaintiff,  or  by  uncontradicted  and  credible  evidence 
introduced  on  behalf  of  defendants: 

Defendants  are  surviving  members  of  the  firm  of  James  H.  OU- 
phant  &  Co.,  which  was  engaged  in  the  business  of  stockbrokers. 
Said  firm  will  hereinafter  be  referred  to  as  the  defendants.  Plaintiff 
was  also  a  stockbroker,  trading  upon  margins.  His  transactions  in  the 
purchase  and  sale  of  stock  were  largely  conducted  through  defendants. 
He  had  a  desk  in  their  offices,  which  might  be  deemed  his  business 
headquarters.  At  the  time  of  the  transactions  here  involved,  Oli- 
phant  &  Co.  had  in  their  employ  one  George  H.  Brouwer.  Brouwer 
rendered  assistance  to  the  members  of  said  firm  in  interviewing  and 
corresponding  with  customers,  at  times  notifying  them  of  purchases 
and  sales  made  on  their  account,  and  calling  for  additional  margins 
when  necessity  required.  His  compensation  consisted  of  a  fixed  sal- 
ary, and  in  addition  thereto  a  percentage  reckoned  on  the  profits  of 
the  business.  He  was  not  intrusted  by  the  firm  with  the  securities 
belonging  to  them.  During  business  hours  these  were  in  the  exclu- 
sive possession  of  the  cashier  of  said  firm,  Donald  D.  Graham.  At 
the  close  of  each  business  day  Graham  accounted  for  all  securities 
of  defendants'  firm  to  one  of  the  members  thereof,  and  delivered  to 
him  the  securities  then  on  hand,  and  he  deposited  them  in  a  safe  de- 
posit box  in  the  office  of  the  Exchange,  to  which  only  members  of 
the  firm  had  access.  At  the  opening  of  the  succeeding  business  day 
one  of  the  firm  would  in  person  procure  these  securities  from  said  box 
and  deliver  them  to  the  cashier  for  use  in  the  conduct  of  the  day's 
business.  On  June  28,  1906,  and  for  more  than  a  year  prior  thereto, 
plaintifiF  had  kept  his  securities,  other  than  those  deposited  with  de- 
fendants to  protect  his  margin  account  with  them,  in  a  safe  deposit 
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box  of  his  own.  Neither  defendant  had  control  of  or  access  to  said 
box.  Plaintiff  had  given  to  Brouwer  formal  written  authority  to  have 
access  thereto,  and  had  given  him  the  keys  thereof.  Plaintiff  had 
also  delivered  to  Brouwer  certain  instruments,  executed  by  him  in 
blank,  known  as  "fly-powers." 

[1]  A  fly-power  is  a  written  assignment  in  the  form  generally 
used  on  the  reverse  of  stock  certificates,  which,  when  signed  and  at- 
tached to  such  certificate,  is  sufficient  to  transfer  the  same  in  like  man- 
ner as  an  indorsement  thereon.  The  circxmistances  under  which  these 
fly-powers  were  executed  and  delivered,  authority  given  to  Brouwer 
to  have  access  to  plaintiff's  private  safe  deposit  box,  and  the  keys  de- 
livered to  him,  are  thus  stated  by  plaintiff : 

"I  had  always  kept  my  securities  In  OUphant's  bands — and  I  decided  to 
take  a  vault  in  the  New  York  Stock  Exchange,  which  I  did.  He  [Brouwerl 
knew  I  was  taking  it,  and  he  said,  'Now* — I  either  was  going  on  a  vacation — 
this  is  a  little  mooted  point;  I  do  not  quite  remember  this — I  was  either 
to  be  away  for  a  day  or  two,  or  going  on  a  vacation;  he  said  to  me,  'I 
think  you  had  better  give  me  a  key  to  that  box,  because  you  are  carrying 
a  great  many  stocks  in  this  office  all  the  time,  and  a  great  many  accounts, 
and  they  may  need  to  be  margined.'  He  said:  'Mr.  OUpbaut  is  a  nervous 
man.  If  those  accounts  require  margin,  I  can  get  them.'  •  •  •  I  said : 
'I  think  that  is  all  right;  all  right,  here  is  the  key.'  •  *  ♦  Every  cer^ 
tlflcate  that  I  had  in  my  box  downstairs  was  in  blank,  nonnegotiable  abso- 
lutely, and  I  was  going  away  at  one  time,  and  I  said :  'I  have  a  lot  of  stocks, 
and  I  do  not  want  those  sold  out'  He  said,  'Well,  you  had  better  give  me 
a  blank  power  of  attorney  in  case  the  accounts  need  margin  I  can  use  your 
stocks  in  the  box,  because  they  are  in  blank' — and  I  gave  them  to  him;  I 
think  I  gave  him  two  or  three." 

It  does  not  appear  that  defendants  were  advised  of  what  occurred 
between  Brouwer  and  plaintiff  at  the  time  when  this  authority  was 
conferred  upon  him,  nor  that  it  was  done  at  their  request.  The  au- 
thority thus  conferred  upon  Brouwer  was  not  revoked  until  long  after 
the  circumstances  out  of  which  this  controversy  arose.  During  this 
period  no  one  but  plaintiff  and  Brouwer  had  access  to  said  box,  but 
on  no  occasion  did  plaintiff  himself  go  to  the  same.  During  all  the 
time  he  never  looked  in  his  box  to  see  what  securities  were  there. 
Every  transaction  which  involved  the  necessity  of  access  thereto  was, 
in  the  words  of  plaintiff,  "attended  to  for  me  by  Brouwer."  From 
February  15,  1906,  until  May  2,  1906,  Oliphant  &  Co.  held  900  shares 
of  preferred  stock  of  the  American  Tobacco  Company,  which  plaintiff 
had  deposited  with  them  as  security  for  his  margin  account.  The 
certificates  for  this  stock,  with  other  securities,  had  been  hypothecated 
by  Oliphant  &  Co.  with  the  National  City  Bank  as  security  for  loans 
made  by  the  bank  to  them,  and  were  subject  to  recall  upon  the  deposit 
of  other  collateral.  Two  of  these  certificates  were  numbered,  respec- 
tively, A9371  and  A9372.  All  of  the  certificates  had  been  formally 
transferred  to  Oliphant  &  Co.,  stood  in  their  name,  and  had  been  in- 
dorsed by  them  when  hypothecated.  On  May  2,  1906,  two  additional 
certificates  of  American  Tobacco  stock  belonging  to  plaintiff  came 
into  the  possession  of  Oliphant  &  Co.  These  two  certificates  were 
numbered,  respectively,  A9473  and  A9564.  These  stood  in  plaintiff's 
nam<^  but  attached  to  each  was  one  of  the  fly-powers  executed  by 
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plaintiff,  herembefore  referred  to.  This  enabled  the  negotiation  of 
these  certificates  by  Oliphant  &  Co.  in  like  manner  as  the  other  cer- 
tificates which  stood  in  their  name,  or  by  any  other  person  into  whose 
possession  they  might  come,  so  long  as  the  fly-powers  were  attached 
thereto. 

These  certificates  came  into  defendants'  possession  under  the  fol- 
lowing circumstances:  On  May  2,  1906,  the  margin  of  plaintiff's  ac- 
count with  defendants'  firm  was  low,  and  Brouwer  handed  these  cer- 
tificates, with  the  fly-power  attached,  and  also  a  certificate  for  100 
shares  of  stock  of  the  National  Biscuit  Company,  to  Graham,  defend- 
ants' cashier,  with  a  statement  that  it  was  for  the  purpose  of  furnish- 
ing additional  security  for  plaintiff's  account  While  Brouwer  had 
authority  in  behalf  of  defendants  to  call  for  new  margin  when  it  was 
required,  he  also  had  from  plaintiff  both  authority  and  the  physical 
abUity  to  deliver  to  them  his  securities  when  called  for,  and  to  receive 
them  back  again  when  no  longer  required.    To  quote  plaintiff's  words : 

"During  that  period,  from  1905,  when  I  gave  Brouwer  access  to  my  box, 
down  to  October,  1907,  I  never  took  any  securities  from  my  box  and  deliv- 
ered them  to  Oliphant  &  Co.,  or  received  securities  from  OUpbant  &  Co.  In 
person  and  deposited  them  In  my  safe  deposit  box.  Tbat  was  all  attended 
to  for  me  by  Brouwer." 

On  June  26th  of  the  same  year,  plaintiff's  margin  had  so  increased 
that  this  additional  security  was  not  required,  and  on  that  day,  at 
Brouwer's  request,  Graham  returned  to  him  the  certificate  of  stock 
of  the  National  Biscuit  Company,  and  also  the  two  certificates  of  stock 
of  the  American  Tobacco  Company  with  the  fly-powers  attached,  and 
Brouwer  then  stated  that  he  was  going  to  deposit  the  same  in  plain- 
tiff's safe  deposit  box.  Whether  he  actually  did  this  does  not  appear, 
but  on  June  28,  1906,  some  one — it  was  not  either  of  defendants  or 
defendants'  cashier,  nor  does  it  appear  from  direct  evidence  who  it 
was — took  these  certificates  to  the  National  City  Bank,  which  held, 
among  other  certificates  that  had  been  hypothecated  by  defendants 
as  security  for  the  loan  by  the  bank  to  the  firm,  the  two  certificates 
for  100  shares  each,  numbered,  respectively,  A9371  and  A9372,  which 
had  been  deposited  by  plaintiff  with  Oliphant  &  Co.  as  security  for 
his  margin  account  in  February,  1906,  and  which  they  were  entitled 
to  hold  until  plaintiff's  account  with  them  was  settled.  Brouwer  was 
not  authorized  by  defendants  to  make  substitution  of  collateral  for 
loans  made  by  the  bank  to  the  firm,  such  substitution,  like  all  other  re- 
ceipts and  deliveries  of  securities,  being  made  exclusively  by  Graham 
or  by  one  of  the  members  of  the  firm,  but  in  some  manner,  which 
does  not  clearly  appear,  though  presumably  through  Brouwer,  an  ex- 
change was  effected,  the  bank  receiving  the  certificates  A9473  and 
A9564  which  had  been  returned  to  Brouwer  as  no  longer  necessary 
to  secure  plaintiff's  account '  with  Oliphant  &  Co.,  and  instead 
thereof  the  bank  delivered  up  the  certificates  A9371  and  A9372,  which, 
as  between  plaintiff  and  defendants,  the  latter  were  entitled  to  hold 
until  plaintiff's  account  was  finally  settled.  The  evidence  is  that  none 
of  defendants  knew  anything  about  this  substitution  until  long  after- 
ward.   On  June  28th,  two  days  later,  we  find  these  certificates  A9371 
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and  A9372  in  possession  of  Brouwer,  who  hypothecated  them,  as  he 
was  able  to  do  by.means  of  the  fly-power  above  referred  to,  with  W* 
B.  Beekman  &  Co.,  another  firm  of  stockbrokers,  receiving  in  exchange 
therefor  their  check  for  $17,541.25.  This  check  was  at  Brouwer's 
direction  made  payable  to  the  order  of  Oliphant  &  Co.,  was  delivered 
to  them  without  any  actual  knowledge  on  their  part  as  to  the  source 
thereof,  and  was  by  them  credited  at  Brouwer's  direction  to  an  ac- 
count carried  upon  their  books  and  known  as  W.  H.  Bird's  San  Fran- 
cisco account.  This  account  was  one  in  which  Brouwer  and  Bird  were 
jointly  interested,  and  on  that  day  there  was  a  debit  balance  thereon 
of  over  $40,000.  When  the  W.  H.  Bird  San  Francisco  account  was 
finally  closed  in  October,  1907,  after  crediting  it  with  the  said  sum  of 
$17,541.25  paid  as  aforesaid,  a  debit  balance  still  remained  which  was 
settled  by  the  pa)rment  by  Bird  of  a  portion  less  than  one-half  thereof. 
In  December,  1906,  Brouwer  caused  the  certificates  A9371  and  A9372, 
upon  which  on  the  preceding  June  28  Beekman  &  Co.  had  ad- 
vanced $17,541.25  to  be  absolutely  sold,  and  the  net  proceeds  there- 
of over  and  above  the  previous  advance  was  $1,437.  This  money, 
so  far  as  appears,  Brouwer  retained. 

Brouwer's  fraudulent  transactions  did  not  become  known,  either  to 
plaintiff  or  to  defendants,  until  October  3,  1907,  when  Brouwer  told 
plaintiff  that  he  had  misappropriated  200  shares  of  American  Tobacco 
stock,  as  well  as  other  specific  securities  belonging  to  plaintiff,  and  also 
securities  belonging  to  Oliphant  &  Co.  Plaintiff  brings  this  action 
alleging  that  on  June  28,  1906,  he  was  the  owner  of  200  shares  of 
the  preferred  stock  of  the  American  Tobacco  Company,  of  the  value 
of  $17,547.50,  which  were  held  in  pledge  by  the  firm  of  James  H.  Oli- 
phant &  Co.  to  secure  a  loan  made  by  them  to  plaintiff,  that  said 
loan  has  since  been  paid,  and  that  on  said  date  these  shares  were  sold 
by  defendants  or  their  representatives  to  W.  B.  Beekman  &  Co.  for 
$17,547.50.  A  demand  by  plaintiff  for  the  payment  of  such  sum,  and 
a  refusal  on  the  part  of  the  defendants,  were  also  alleged  and  admit- 
ted. Upon  this  complaint  and  the  facts  above  set  forth,  is  plaintiff 
entitled  to  his  judgment? 

[2]  It  is  true  that  on  the  26th  day  of  June  plaintiff  was  the  owner 
of  200  shares  of  American  Tobacco  stock,  represented  by  certificates 
numbered  A9371  and  A9372,  and  that  Oliphant  &  Co.  held  these  cer- 
tificates in  pledge,  and  that  neither  these  particular  certificates  nor 
the  proceeds  of  the  sale  of  these  particular  certificates  were  returned 
to  him  when  his  margin  account  with  defendants  was  settled.  But  that 
alone  does  not  establish  defendants'  liability.  Identity  of  certificates 
is  not  essential.  When  stodc  is  pledged  by  a  customer  with  a  broker, 
it  is  sufficient  if  the  latter  has  in  his  possession  or  under  his  control 
an  amount  of  the  stock  in  question  equal  to  that  hypothecated,  which 
he  can  deliver  to  the  customer  when  tlie  account  is  closed.  Caswell 
V.  Putnam,  120  N.  Y.  153,  24  N.  E.  287;  Douglas  v.  Carpenter,  17 
App.  Div.  329,  45  N.  Y.  Supp.  219;  Strickland  v.  Nagoun,  119  App. 
Div.  113,  104  N.  Y.  Supp.  425,  affirmed  190  N.  Y.  545,  83  N.  E.  1132. 
The  vital  question  in  this  case,  therefore,  is.  Did  plaintiff  receive  from 
defendants  all  of  the  American  Tobacco  Company  stock,  or  the  pro- 
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ceeds  of  the  sale  of  such  stock,  to  which  he  was  entitled?  That  he 
received  all  of  the  900  shares  hereinbefore  referred  to,  which  was  not 
represented  by  either  of  the  certificates  specified,  is  conceded.  Con- 
cretely, therefore,  the  question  may  be  stated  in  this  way:  Between 
February  15,  1906,  and  June  26,  1906,  defendants  received  from  plain- 
tiff four  certificates,  each  for  100  shares  of  the  stock  of  the  American 
Tobacco  Company.  Now  many  shares  of  said  stock  did  said  defend- 
ants return  to  him? 

[3]  On  June  26th  they  returned  to  him  two  certificates  for  100 
shares  each.  That  the  physicfal  delivery  was  to  Brouwer  does  not  alter 
the  fact  that  the  legal  delivery  was  to  plaintiff.  Not  only  a  long  course 
of  conduct  between  the  parties,  but  the  affirmative  evidence  of  plain- 
tiff, above  quoted,  establishes  that  Brouwer  received  these  certificates 
of  stock  from  defendants'  cashier,  not  in  the  discharge  of  any  duty 
which  he  owed  defendants,  but  under  express  authority  from  plaintiff, 
and  whatever  duty  he  then  owed  with  respect  to  the  care  and  preserva- 
tion of  such  stock  he  owed  to  plaintiff.  If  he  had  on  that  day  taken 
these  certificates,  and,  with  the  assistance  of  th»  fly-powers  furnished 
to  him  by  plaintiff,  sold  this  stock  and  used  the  proceeds  for  his  indi- 
vidual purpose,  there  can  be  no  question  that  the  loss  would  have  been 
plaintiff's,  and  not  defendants'. 

[4,  5]  In  October,  1907,  when  the  account  between  plaintiff  and 
the  firm  of  Oliphant  &  Co.  was  finally  closed,  it  delivered  to  plain- 
tiff personally  two  certificates  of  said  stock  for  a  like  amount.  Un- 
less this  delivery  was  only  an  apparent  and  not  a  real  one,  defend- 
ants' obligation  was  completely  discharged.  They  had  received  400 
shares;  they  had  returned  400  shares.  Plaintiff  contends  that  the 
latter  delivery  is  an  apparent,  and  not  a  real,  one,  and  that  defendants 
are  twice  seeking  credit  for  delivery  of  the  same  amount  of  stock. 
It  is  .true  that  defendants  are  seeking  credit  for  delivery  of  the  same 
certificates  of  stock  on  two  different  occasions,  but  this  is  not  neces- 
sarily synonymous  with  delivery  of  the  "the  same  amount  of  stock." 
As  we  have  before  pointed  out,  identity  of  certificates  is  of  no  conse- 
quence. The  same  certificate  of  stock  might  be  used  on  a  dozen  dif- 
ferent occasions  to  make  a  dozen  different  valid  deliveries,  if  in  the 
interval  between  each  delivery  such  certificate  legally  came  into  the 
possession  of  the  person  making  such  delivery.  On  June  26th  defend- 
ants delivered  to  plaintiff  certificates  numbered  A9473  and  A9564, 
and  in  October,  1907,  it  delivered  to  him  two  certificates  bearing  the 
same  numbers.  Whether  thereby  a  good  delivery  was  made  of  200 
or  400  shares  of  the  stock  in  question  depends  upon  how  these  identi- 
cal certificates  came  back  into  the  possession  of  Oliphant  &  Co. 
between  June  26,  1906,  and  October,  1907.  When  Oliphant  &  Co.  de- 
posited 200  shares  of  American  Tobacco  stock,  represented  by  certifi- 
cates numbered  A9371  and  A9372,  with  the  National  City  Bank,  as 
collateral  security  for  its  loan  to  said  firm,  the  bank  was  under  no 
obligation  to  return  to  it  these  identical  certificates,  nor  could  defend- 
ants insist  that  it  should.  It  discharged  its  obligation  when  it  re- 
turned to  them  any  two  certificates  of  stock  in  the  same  company  of 
like  character  and  for  an  equivalent  number  of  shares.    If  defendants. 


Digitized  by 


Google 


400  142  NOW  TOBK  SUPPLEMENT  (Sup.  Ct 

therefore,  had  observed  that  two  of  the  certificates  returned  to  them 
did  not  bear  the  same  registry  numbers  as  those  deposited  with  them, 
it  would  have  had  no  legal  significance. 

The  most  favorable  construction  of  the  evidence  for  plaintiff  is 
that  the  change  at  the  National  City  Bank  by  the  substitution  of  cer- 
tificates numbered  A9473  and  A9564  for  certificates  numbered  A9371 
and  A9372  was  effected  by  Brouwer.  But  in  bringing  about  this 
change  the  positive  and  uncontradicted  evidence  is  that  he  had  no  ex- 
press authority  from  defendants  to  make  such  substitution,  and  there 
is  not  a  particle  of  evidence  that  by  any  cotu-se  of  dealing  with  the 
bank  he  had  been  held  out  by  said  firm  as  possessing  such  authority. 
It  may  be  urged,  also,  that  plaintiff  had  not  given  to  Brouwer  any  ex- 
press authority  to  make  use  of  his  securities,  except  from  time  to  time 
to  deposit  them  with  Oliphant  &  Co.  to  make  good  his  margin.  But 
he  had  given  Brouwer  physical  possession  of  his  securities,  and  the 
power  to  make  these  securities  negotiable.  As  plaintiff  testified,  speak- 
ing of  Brouwer : 

"There  was  no  otbei'  man  alive  In  this  country,  or  any  other,  to  whom  I 
intrusted  such  power.  It  Is  a  fact  that  when  those  fly  transfers  signed  t)y 
me  In  blank  were  attached,  for  Instance,  to  100  shares  of  8ui;ar  preferred, 
standing  in  my  name,  that  then  the  certificate  with  that  attached  to  It,  if 
properly  executed,  could  be  negotiated.    •    •    • 

"Q.  And  you  knew  when  you  did  that,  that  Brouwer  would  have  the  power 
to  take  your  securities  and  place  them  anywhere,  did  you  not?  A.  Absolutely, 
if  there  was  an  open  execution  he  could  do  anything. 

"Q.  You  knew  that  Brouwer  with  those  certificates,  with  that  power  at- 
tached, could  go  to  Langharr  (one  of  the  firm  of  W.  B.  Beekman  &  Co.) 
and  negotiate  a  loan?    A.  He  could  have  done  that    •    •    • 

"Q.  Tou  knew  he  could  take  your  securities  and  go  anywhere  with  those 
fly  powers,  and  sell  them  or  borrow  on  them,  did  you  not?  A.  Tes ;  because 
I  trusted  him  implicitly," 

In  Effect,  then,  to  a  person  dealing  with  him  without  notice  ©f  his 
express  authority,  Brouwer  was  an  agent  of  plaintiff  with  unlimited 
power.  If  before  the  loan  from  the  National  City  Bank  to  Oliphant 
&  Co.  had  been  paid  off,  and  while  certificates  A947S  and  A9564,  de- 
livered to  it  by  Brouwer,  were  still  in  its  possession,  plaintiff  had 
sued  said  bank  to  recover  possession  of  said  certificates  or  the  value 
thereof,  is  there  any  question  that  he  would  have  failed?  He  had 
made  it  possible  for  Brouwer  to  transfer  a  good  title  to  these  certifi- 
cates of  stock  to  any  one  dealing  with  him,  without  express  notice  of 
the  limitation  upon  his  authority.  In  effect,  Brouwer  sold  certificates 
numbered  A9473  and  A9564  to  the  bank  for  a  valuable  considera- 
tion, except  that  such  consideration  was  paid  not  in  money,  but  by 
certificates  numbered  A9371  and  A9372.  The  bank  acquired  a  per- 
fectly good  title  to  certificates  numbered  A9473  and  A9564.  When 
it  delivered  these  certificates  to  OUphant  &  Co.,  at  the  time  when  its 
loan  to  them  was  paid,  said  firm  acquired  an  equally  good  title  to  the 
stock  which  it  could  use  in  settlement  of  its  obligations  with  plaintiff. 
To  illustrate  it  in  another  way:  Suppose  that  on  June  26th  Brouwer 
had  taken  certificates  numbered  A9473  and  A9564  to  the  National 
City  Bank,  and  sold  them  for  cash.  Suppose  that  the  next  day  tlie 
price  of  American  Tobacco  stock  had  greatly  advanced,  and  the  bank 
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had  concluded  to  sell  200  shares  of  the  stock  under  its  control,  and 
had  done  so,  but  in  making  dehveries  under  the  sale  had  handed  the 
purchaser  certificates  numbered  A9371  and  A9372,  and  when  Oliphant 
&  Co.  had  paid  its  loan  to  the  bank,  it  had  delivered  to  such  firm 
certificates  numbered  A9473  and  A9564.  Can  there  be  any  question 
that  Oliphant  &  Co.  acquired  such  title  to  the  stock  that  it  could 
use  these  very  certificates  to  liquidate  its  obligations  to  plaintiflf  or 
to  any  one  else  ?  The  details  of  this  transaction  and  the  transaction 
under  consideration  may  differ;  the  principle  is  the  same. 

[6]  The  fact  that  Oliphant  &  Co.  received  the  check  which  Brou- 
wer  obtained  from  Beekman  when  he  hypothecated  with  them  cer- 
tificates numbered  A9473  and  A9564  does  not  alter  the  relation  of 
the  parties.  This  money  was  received  by  defendants  in  good  faith, 
in  the  usual  course  of  business,  in  partial  liquidation  of  an  actually 
existing  indebtedness,  and  without  notice  of  the  fraudulent  methods 
through  which  such  money  had  been  obtained.  It  cannot  be  pursued 
into  their  hands  by  one  from  whom  it  has  been  obtained  through  the 
fraud  of  a  third  person.  Nassau  Bank  v.  National  Bank  of  New- 
burgh,  159  N.  Y.  456,  54  N.  E.  66;  Ball  v.  Shepard,  202  N.  Y.  247, 
95  N.  E.  719. 

It  follows,  therefore,  that  the  motion  made  by  defendants  at  the 
close  of  the  entire  case  to  direct  a  verdict  for  defendants  should  have 
been  granted.  The  conclusion  which  we  have  reached  upon  this  ques- 
tion makes  it  unnecessary  to  consider  any  of  the  exceptions  vvith  re- 
spect to  rulings  upon  evidence,  or  in  connection  with  the  charge  or 
requests  to  charge. 

The  judgment  and  order  denying  a  motion  for  a  new  trial  should 
be  reversed,  and  judgment  directed  for  defendants  upon  the  entire 
case,  with  costs  of  the  action  and  of  this  appeal. 

JENKS,  P.  J.,  and  THOMAS  and  STAPLETON,  JT.,  concur. 
RICH,  J.,  dissents. 


(156  App.  Dlv.  789.) 

GAINES  T.  CITT  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department     May  29,  1913.)    ' 

1.  GouBTB  (I  188*) — JuBisDioTioN — Nkw  Tobe:  City  Coubt. 

The  City  Court  of  the  city  of  New  York  has  no  jurisdiction  of  an  ac- 
tion against  the  dty  of  New  York. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §§  439,  440,  442,  447, 
448,  451,  452,  454,  458,  464,  465,  467,  468;    Dec.  Dig.  §  188.*] 

2.  LiHrrATioN  of  Actions  (|  120*) — Suspension  of  Running  of  Statute — 

PKNDENCT   of  LEOAI.  PBOCEEDINOS JUBISDICTION  OF  COCBT. 

Greater  New  York  Charter,  §  261  (Laws  1901,  e.  466),  provides  that 
no  action  for  negligence  shall  be  maintained  against  the  city  unless  com- 
menced within  one  year  after  the  cause  of  action  accrued,  and  Code  Civ. 
Proc.  {  405,  provides  that  where  an  action  Is  commenced  within  the  time 
limited,  and  a  judgment  therein  Is  reversed  on  appeal  without  awarding 
a  new  trial,  or  the  action  Is  terminated  otherwise  than  by  voluntary  dis- 
continuance, a  dismissal  of  the  complaint  for  neglect  to  prosecute,  or  a 
final  judgment  upon  the  merits,  a  new  action  may  be  commenced  after 

'For  other  cues  see  same  topic  ft  S  nuubeb  In  Dec.  ft  Am.  Dlg«.  1907  to  date,  *  Rep'r  Indexes 
142N.Y.S.— 26 
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the  time  limited  and  within  one  year  after  such  reversal  or  termination. 
Eeld,  that  the  commencement  of  a  suit  against  the  city  in  the  City  Court> 
which  was  dismissed  for  want  of  jurisdiction  of  the  sabject-matter, 
thereof,  did  not  suspend  the  running  of  the  statute,  as  the  code  section 
contemplates  an  action  in  a  court  competent  to  hear  and  decide  the  ac- 
tion. 

[Ed.  Note. — VoT  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  { 
636;    Dec.  Dig.  {  120.*] 

8.  Appeai.  and  ElBiioa  (g  173*) — Pbbseniation  of  Gbottnd  or  Review — ^Mo- 
tion TO  Disifiss  Complaint. 

Where  the  city,  In  an  action  against  it  for  negligence,  pleaded  the  one- 
year  statute  of  limitations,  but  the  record  did  not  show  that  it  moved 
to  dismiss  the  complaint  upon  that  ground  or  otherwise  raised  the  ques- 
tion at  the  trial,  but  the  plaintift  In  his  complaint  anticipated  such  de- 
fense and  presented  his  only  answer  thereto,  and  plalntlfC  could  not 
have  met  the  objection  by  additional  proof,  the  point  is  stlU  available 
to  the  defendant  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  U  107&- 
1089,  1091-1093,  1095-1098,  1101-1120;    Dec.  Dig.  i  173.*] 

i.  Municipal  Gobpobatioitb  d  733*)  —  Bbiooxs  —  Injury  ntoii  Dbfbot  in 
Flan — ^Liabilitt. 

A  municipality's  error  in  Judgment  as  to  the  plan  under  which  a  bridge 
was  constructed,  wheceby  a  girder  and  truss  divided  the  street  beneath 
into  two  carriageways,  would  not  render  It  liable  for  injuries  resulting 
from  such  construction. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  U 
1547-1640,  1561 ;   Dec.  Dig.  g  733.*] 

5.  Municipal  Cobporations  (|  707*) — ^Bbidoes — Duty  to  Light. 

A  municipality  having  so  constructed  a  bridge  that  a  girder  and  truss 
formed  an  obsti-uction  In  the  middle  of  the  carriageway  thereunder  was 
required  to  light  it  at  night  to  give  notice  of  its  existence  to  those  law- 
fully using  the  street 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  i 
1666;   Dec.  Dig.  §  797.*] 

6.  Municipal  Cobpobations  (g  819*) — Tobts — Action  foe  Injubies  fbok  De- 

ncTivB  Stbeet  OB  Bbidoe. 

Evidence  in  an  action  against  a  city  to  recover  for  expense  of  repair- 
ing plaintUF's  automobile  after  collision  with  a  bridge  girder  resting  in 
the  center  of  the  street  beneath  the  bridge  and  which  was  not  lighted 
Jield  not  to  show  that  the  city's  failure  to  light  it  was  the  proximate 
cause  of  the  collision. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  gg 
1739-1743;   Dec.  Dig.  g  810.*] 

Ingraham,  P.  J.,  dissenting  in  part 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  David  Huyler  Gaines  against  the  City  of  New  York. 
From  a  determination  of  the  Appellate  Term  (78  Misc.  Rep.  126,  137 
N.  Y.  Supp.  964)  reversing  a  judgment  of  the  Municipal  Court,  and 
dismissing  the  complaint,  plaintiff  appeals.    Affirmed. 

See,  also,  154  App.  Div.  940,  139  N.  Y.  Supp.  1124. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

John  David  Lannon,  of  New  York  City,  for  appellant. 
Terence  Farley,  of  New  York  City,  for  respondent. 

*For  other  cases  see  wune  topic  &  {  mniBSB  In  Deo.  &  Am.  Dlsi.  1S07  to  date,  ft  Rep'r  Indezai 


Digitized  by 


Google 


Sup.  Ct.)  OAINES   V.  CITY   OF   NEW  YORK  403 

LAUGHLIN,  J.  On  the  evening  of  the  28th  day  of  November, 
1909,  at  about  '7 :30  o'clock,  the  plaintiff's  automobile,  which  was  being 
driven  southerly  on  Gerard  avenue  by  his  chauffeur,  collided  with  a 
granite  block  and  steel  girder  of  the  middle  truss  of  the  bridge  forming 
the  roadway  over  the  railroad  tracks  in  the  vicinity  of  East  151st 
street,  and  this  action  is  brought  to  recover  the  expenses  of  repairing 
the  automobile. 

[1,2]  The  Appellate  Term  reversed  the  judgment  on  the  ground 
that  the  statute  of  limitations  was  a  bar  to  the  action.  Gaines  v.  City 
of  New  York,  78  Misc.  Rep.  126,  137  N.Y.  Supp.  964.  Section  261 
of  the  Greater  New  York  Charter  (Laws  1901,  c.  466)  provides,  among 
other  things,  that  no  action  for  negligence  shall  be  maintained  against 
the  city  "unless  such  action  shall  be  commenced  within  one  year  after 
the  cause  of  action  therefor  shall  have  accrued."  This  action  was  not 
commenced  until  the  26th  day  of  January,  1912 ;  but  the  plaintiff  re- 
lies upon  the  commencement  and  pendency  of  a  former  action  and 
the  section  405  of  the  Code  of  Civil  Procedure  to  except  his  case  from 
the  operation  of  the  one-year  statute  of  limitations.  That  section  is  as 
follows : 

"If  an  action  is  commenced  within  the  time  limited  therefor,  and  a  Judg- 
ment therein  is  reversed  on  appeal,  without  awarding  a  new  trial,  or  the 
action  is  terminated  In  any  other  manner  than  by  a  Tolnntary  discontinu- 
ance, a  dismissal  of  the  complaint  for  neglect  to  prosecute  the  action,  or  a 
final  Judgment  upon  the  merits,  the  plaintiff,  or,  if  he  dies,  and  the  cause 
of  action  snrrlTes,  bis  representative,  may  commence  a  new  action  for  the 
same  cause,  after  the  expiration  of  the  time  so  limited,  and  within  one  year 
after  such  a  reversal  or  termination.'' 

The  plaintiff,  evidently  with  a  view  to  anticipating  the  plea  of  the 
statute  of  limitations,  alleged  that  he  commenced  an  action  in  the  City 
Court  of  the  city  of  New  York  on  the  23d  day  of  November,  1910, 
against  the  defendant  on  the  same  cause  of  action  as  that  alleged  in 
the  complaint  herein ;  that  defendant  appeared  therein,  and  the  cause 
was  placed  upon  the  calendar  and  moved  for  trial,  whereupon  defend- 
ant moved  to  dismiss  the  complaint  on  the  ground  that  the  court  did 
not  have  jurisdiction  of  the  cause  of  action,  and  the  complaint  was 
dismissed  on  that  ground  on  the  8th  day  of  November,  1911.  Long 
prior  to  the  commencement  of  that  action,  it  had  been  decided  by  the 
Court  of  Appeals  that  the  City  Court  had  no  jurisdiction  of  an  action 
against  the  city  of  New  York.  O'Connor  v.  City  of  New  York,  191 
N.  Y,  238,  83  N.  E.  979.  We  are  of  opinion  that  bringing  the  action 
in  a  court  which  was  without  jurisdiction  to  hear  and  decide  it  did 
not  entitle  plaintiff  to  the  benefit  of  the  provisions  of  section  405  of 
die  Code  of  Civil  Procedure.  If  it  did,  then  it  is  within  the  power 
of  a  party  to  extend  the  statute  of  limitations  at  any  time  by  bringing 
an  action  in  a  court  which  has  no  jurisdiction  thereof.  The  Legislature 
evidently  contemplated  by  these  provisions  the  pendency  of  an  action 
in  a  court  competent  to  hear  and  decide  it,  for  otherwise  there  would 
be  no  occasion  for  awaiting  the  final  determination  of  the  pending  ac- 
tion. It  is  contended  that  this  court  in  Solomon  v.  Bennett,  62  App. 
Div.  56,  70  N.  Y.  Supp.  856,  decided  that  the  provisions  of  section  405 
of  the  Code  of  Civil  Procedure  inure  to  the  benefit  of  a  party  who 
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brings  an  action  in  any  state  court  of  record,  but  not  when  the  action 
is  brought  in  the  federal  court.  The  only  point  decided  in  that  case 
was  that  a  party  bringing  an  action  in  a  federal  court  which  was  with- 
out jurisdiction  was  not  entitled  to  the  benefit  of  the  provisions  of  said 
section ;  and  what  was  said  with  respect  to  the  state  courts  was  merely 
by  way  of  argument.  That  decision,  I  think,  necessarily  sustains  the 
determination  of  the  Appellate  Term  on  this  point,  for  if  the  bringing 
of  an  action  in  the  federal  court,  which  was  without  jurisdiction  of  the 
cause  of  action,  would  not  entitle  the  plaintiff  to  the  benefit  of  said 
provisions,  I  fail  to  see  upon  what  theory  bringing  it  in  a  state  court, 
which  was  without  jurisdiction,  would  entitle  the  plaintiff  to  the  bene- 
fit of  such  provisions.  There  is  no  difference  in  this  regard  between 
the  administration  of  justice  in  a  state  court  and  in  a  federal  court 
within  the  state ;  and  there  is  no  basis  for  attributing  to  the  Legisla- 
ture an  intention  to  draw  such  a  distinction. 

[3]  The  city  by  its  answer  duly  pleaded  this  statute  of  limitations, 
but  the  record  does  not  show  that  it  moved  to  dismiss  the  complaint 
upon  that  ground  or  otherwise  raised  the  questions  on  the  trial,  and 
counsel  for  the  defendant  insists  that,  therefore,  on  the  authority  of 
Osgood  v.  Toole,  60  N.  Y.  475,  the  point  was  not  available  to  the  de- 
fendant on  the  appeal.  The  theory  of  the  decision  in  Osgood  v.  Toole, 
supra,  is. that,  if  the  objection  had  been  taken  on  the  trial,  it  might 
have  been  met,  and  the  defendant  cites  McKnight  v.  City  of  New 
York,  186  N.  Y.  35,  78  N.  E.  576,  as  an  example  of  a  case  where  the 
defense  of  the  statute  of  limitations  was  met  and  overcome;  but,  as 
already  observed,  the  plaintiff  anticipated  this  defense,  and  evidently 
presented  its  only  answer  thereto  by  the  allegations  of  the  complaint, 
and  no  theory  is  discernible  upon  which  the  plaintiff  could  have  met 
this  objection  by  additional  proof. 

[4,  5]  There  is,  however,  another  ground  upon  which  the  determi- 
nation of  the  Appellate  Term  may  be  sustained.  The  bridge  was  40 
feet  wide,  and  was  supported  by  three  trusses,  each  surmounted  by  a 
steel  girder  2'/^  feet  in  width,  resting  at  each  end  on  a  granite  block 
extending  about  1  foot  above  the  roadbed,  and  curving  upward  to  a 
height  of  about  8  feet  midway  between  the  ends  of  the  trusses.  One 
of  these  trusses  was  at  either  side  of  the  bridge  and  the  other  was  in 
the  middle,  dividing  the  roadbed  into  two  carriageways  each  about  15 
feet  wide. 

It  is  not  contended  that  the  city  was  negligent  in  thus  constructing 
the  bridge  with  the  girder  and  truss  in  the  middle  of  the  carriageway, 
and  doubtless  the  authorities  relieving  a  municipality  for  an  error  in 
judgment  with  respect  to  the  plan  under  which  a  local  improvement  is 
made  (see  Urquhart  v.  City  of  Ogdensburg,  91  N.  Y.  67,  43  Am.  Rep. 
91,  note;  Owen  v.  City  of  New  York,  141  App.  Div.  217,  221,  126 
N.  Y.  Supp.  38)  would  exonerate  the  city  from  liability  for  thus  con- 
structing the  bridge.  The  theory  of  the  action  is  that,  the  city  having 
so  constructed  the  bridge  that  it  formed  an  obstruction  in  the  middle 
of  the  carriageway,  it  was  its  duty  to  light  it  at  night  in  order  to  give 
notice  of  the  existence  of  the  obstruction  to  those  lawfully  using  the 
highway.    We  are  of  opinion  that  in  the  circumstances  such  duty  did 
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devolve  upon  the  city.  •  Corcoran  v.  City  of  New  York,  188  N.  Y.  131, 
80N.E.  660. 

[I]  The  evidence  does  not  show,  however,  that  the  failure  of  the 
defendant  to  light  the  bridge  was  the  proximate  cause  of  the  accident. 
Although  there  was  no  light  on  the  bridge,  or  street  lamps  lighted  the 
immediate  vicinity,  the  plaintiff's  chauffeur  testified  that  if  it  had  not 
been  for  exhaust  steam,  which  at  the  time  he  took  to  be  a  fog,  from  an 
engine  passing  imder  the  bridge,  the  lights  of  the  automobile  would 
have  enabled  him  to  see  the  girder  or  truss  in  time  to  avoid  crashing 
into  it.  He  testified  that  all  the  lamps  on  his  car  were  lighted,  and 
that  they  consisted  of  two  gas  lamps  on  the  front  and  two  kerosene 
lamps  on  the  sides,  and  that  they  would  ordinarily  light  up  the  road 
for  a  distance  of  about  1,000  feet  ahead;  that  he  was  going  down  the 
avenue  at  a  speed  of  about  12  miles  an  hour  looking  ahead,  and  at  a 
distance  of  about  100  feet,  which  he  subsequently  changed  to  300  feet, 
he  saw  what  he  thought  was  a  fog,  and  he  slowed  down  to  six  or  eight 
miles  an  hour;  that  he  saw  no  bridge  or  girder,  and  that  before  he 
knew  it  he  was  "on  top  of  the  bridge" ;  that  he  discovered  that  what 
had  appeared  to  him  to  be  a  fog  was  steam  or  exhaust  from  an  engine 
going  tmder  the  bridge,  but  that  he  was  not  familiar  with  the  road  and 
did  not  know  that  there  were  railroad  tracks  there;  that  what  ap- 
peared to  him  to  be  fog  was  not  moving  but  seemed  to  setde  and  re- 
main in  the  same  place ;  that  he  "couldn't  see  the  road,"  and  that,  if 
he  had  been  going  200  feet  more,  he  probably  would  have  slowed  down 
to  about  three  miles  an  hour ;  that  the  crash  came  about  half  a  minute 
after  he  "got  into  the  area  of  the  fog" ;  that  the  fog  was  so  dense  that 
he  could  not  see  "five  or  six  feet  ahead"  of  him,  and  could  not  see  as 
far  as  the  end  of  the  radiator  of  his  car,  and  could  not  see  the  radi- 
ator, which  was  only  about  4  feet  from  him ;  that  the  lights  of  the  au- 
tomobile showed  the  fog,  but  did  not  show  through  it;  that  at  the 
speed  he  was  going  when  he  saw  the  fog  he  could  have  stopped  within 
10  or  15  feet;  that  the  fog  concealed  the  bridge,  and  the  lights  of  the 
automobile  did  not  penetrate  it  sufficiently  to  show  the  bridge,  and  he 
did  not  see  any  evidence  of  a  bridge  or  obstruction  until  he  alighted 
after  the  collision. 

In  view  of  this  evidence,  it  camiot  be  said  that  the  failure  of  the 
city  to  light  the  bridge  was  the  proximate  cause  of  the  accident,  or 
that,  if  the  bridge  had  been  lighted,  the  chauffeur  would  have  been 
able  to  see  the  granite  block  and  girder,  and  to  avoid  colliding  there- 
with. 

It  follows  that  the  determination  of  the  Appellate  Term  should  be 
affirmed,  with  costs. 

McLaughlin  and  CLARKE,  JJ.,  concur.  SCOTT,  J,,  concurs 
on  the  ground  that  the  statute  of  limitations  is  a  bar. 

INGRAHAM,  p.  J.  (dissenting  in  part).  I  do  not  concur  with  Mr. 
Justice  LAUGHLIN  that  the  statute  of  limitations  is  a  bar  to  this 
action.  The  former  action  was  commenced  in  the  City  Court,  a  court 
of  record,  and  that  action  was  finally  dismissed  on  the  ground  that  the 
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City  Court  had  no  jurisdiction  in  an  action  against  the  city  of  New 
York.  This  action  was  commenced  within  one  year  after  the  termina- 
tion of  that  action,  and  I  think  it  is  expressly  within  the  provisions  of 
section  405  of  the  Code  of  Civil  Procedure.  There  is  no  exception  in 
that  section  which  excludes  from  its  provisions  an  action  brought  in  a 
court  having  no  jurisdiction,  but  the  section  proArides  that  "if  an  action 
is  commenced  within  the  time  limited  therefor  *  *  *  the  plaintiff 
*  *  *  may  commence  a  new  action  for  the  same  cause,  after  the 
expiration  of  time  so  limited,"  and  this  action  was  brought  within  one 
year  after  such  action  was  terminated.  The  plaintiff  sought  to  enforce 
his  cause  of  action  by  commencing  an  action  in  the  City  Court.  He 
was  mistaken  in  supposing  that  that  court  had  power  to  award  him  a 
judgment,  but  it  seems  to  me  that  the  provision  of  this  section  405  of 
the  Code  of  Civil  Procedure  was  for  the  express  purpose  of  providing 
for  such  a  case,  so  that  a  person  having  made  such  a  mistake  should 
not  lose  his  right  to  enforce  his  cause  of  action  by  reason  of  the  statute 
of  limitations,  but  should  be  given  an  opportunity  to  commence  an  ac- 
tion in  the  proper  court  which  had  jurisdiction  to  afford  him  relief. 

I  concur,  however,  with  Mr.  Justice  LAUGHLIN  on  the  second 
ground  stated  by  him — ^that  the  failure  of  the  city  to  light  the  ap- 
proach was  not  the  proximate  cause  of  the  accident,  and  therefore  con- 
cur in  the  affirmance  of  the  Appellate  Term. 


(80  Misc.  Rep.  348.) 

WBINSTBIN  ▼.  WBLDEN. 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1913.) 

1.  PABTNEBSUIF  (I  20*) — AOBEEMENT — BINDING   EFFECT. 

A  written  partnership  agreement  is  not  more  binding  tlian  an  oral  one. 
[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  §§  0,  7;  Dec. 
Dig.  i  20.*] 

2.  Pabtnebshif  (§  20*) — CoNTBACTB — Stifttlation  fob  Fobhation  of  Cobfo- 

BATION — WaIVKB. 

Where  two  persons  Jointly  engaged  In  the  manufacture  of  dental  sup- 
plies entered  into  an  agreement  reciting  that  their  Joint  enterprise  should 
be  carried  on  under  a  corporation  to  be  formed,  and  provided  that  nei- 
ther party  should  reveal  their  trade  secrets  or  for  a  period  of  17  years 
engage  in  any  business  which  would  compete  with  the  manufacture  of 
their  patented  article,  failure  to  form  the  corporation  did  not  render  the 
remainder  of  the  contract  unenforceable  where  they  continued  for  a 
time  to  carry  on  the  business  as  a  partnership. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent.  Dig.  t§  6,  7;  Dea 
Dig.  {  20.»] 
8.  Pabtnebshif  (|  277*) — Contbacts — Bight  to  Abbooate — ^Diasoi.uTiON  of 
Pabtnebshif. 

Where  two  persons  Jointly  engaged  in  the  manufacture  of  dental  sup- 
plies entered  into  a  contract  providing  that  neither  should  reveal  any 
trade  secrets  or  engage  in  any  competing  business,  and  where  they  con- 
tinued thereafter  to  carry  on  the  business  as  a  partnership,  one  party 
could  not  by  giving  notice  of  termination  of  the  partnership  relieve  him- 
self from  the  obligations  imposed  by  the  remaining  part  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  |{  622,  624; 
Dec.  Dig.  i  277.*] 

*For  otber  cases  see  same  topic  *  t  rnMBSB  tn  Deo.  *  Am.  Diss.  1M7  to  date.  *  Rep'r  Indexes 


Digitized  by 


Google 


Sup.  Ct)  wsmsTEiN  y.  wbujbit  407 

4.  Pastrebship  (I  96*) — Pbopkbty — Fbaudxjlbnt  Sum. 

Where  one  partner,  In  fraud  of  his  copartner,  Indnces  a  creditor  to 
aecore  Judgment  against  the  firm  and  procure  a  recelTersblp  sale  of  the 
partnership  assets,  and  such  partner  buys  In  same  at  the  sale^  be  holds 
the  assets  for  the  benefit  of  the  firm. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  (  144;  Dec. 
Dig.  S  96.*] 

Action  by  Louis  J.  Weinstein  against  F.  Stanwood  Welden.  Judg- 
ment for  plaintifiF. 

B.  Edelhertz,  of  New  York  City,  for  plaintiff. 
A.  S.  Bacon,  of  New  York  City,  for  defendant 

PENDLETON,  J.  This  is  an  action  in  the  nature  of  a  bill  for 
specific  performance,  wherein  plaintiff  seeks  an  injunction  against  the 
violation  of  the  provisions  of  an  agreement  in  writing,  dated  Septem- 
ber 18,  1911,  entered  into  by  and  between  the  parties  hereto.  The 
agreement,  after  reciting  that  the  parties  "are  engaged  in  a  joint  en- 
terprise concerning  the  sale  of  dental  supplies,  under  a  corporation  to 
be  formed,  to  be  called  the  Welden  Dental  Specialty  Company,"  and 
that  "in  the  prosecution  of  such  joint  enterprise"  (that  is  apparently 
the  joint  enterprise  they  are  engaged  in)  "it  becomes  necessary  for 
each  to  intrust  to  the  other  certain  trade  secrets  which  are  designed 
should  never  be  revealed  to  any  person  whatsoever  without  the  con- 
sent of  both  parties  hereto  in  writit^,"  provides  in  the  contracting 
clause  as  follows : 

"(1)  It  Is  mutually  agreed  that  neither  party  will  reveal  to  any  person 
whatsoever  any  secret  or  trade  secret  communicated  to  him  in  connection 
with  the  business  of  the  Welden  Dental  Specialty  Co." 

And  then  provides: 

"This  agreement  applies  •  •  •  more  especially  to  the  composition  and 
method  of  manufacture  of  'casting  iMrcelaln,'  experiments  concerning  which 
have  been  made  by  both  parties  hereto.  (2)  Neither  party  hereto  shall  for 
a  period  of  17  years  from  this  date  enter  into  any  business  which  shall  ^- 
ther  directly  or  indirectly  interfere  with  or  compete  with  the  business  of  the 
Welden  Dental  Specialty  Co.,  and  especially  In  the  manufacture  or  sale  of 
'casting  porcelain.'  (3)  If  either  party  shall  violate  this  agreement  and  ei- 
ther directly  or  indirectly  reveal  any  trade  secret  or  sell  any  product  manu- 
factured and  sold  by  the  Welden  Dental  Specialty  Co.  without  the  consent 
of  the  other,  then  this  agreement  shall  bind  for  the  full  period  of  17  years 
the  party  so  violating  this  agreement,  and  the  Innocent  party  shall  thereby 
be  permitted  to  continue  the  said  bosineBs,  and  the  innocent  party  shall  be 
entitled  to  apply  forthwith  to  any  court  of  record  for  an  injunction  and  dam- 
ages for  the  breach  of  this  contract" 

It  appears  from  the  evidence  that  scone  considerable  time  prior  to 
the  date  of  the  agreement  the  defendant  had  conceived  the  idea  of 
using  porcelain  for  castings  in  teeth  and  experimented  for  the  pur- 
pose of  discovering  the  formula  or  method  of  making  a  porcelain 
suitable  for  the  purpose ;  and  had  applied  for  or  taken  out  a  patent 
covering  some  branches  of  the  subject;  that  several  months  prior  to 
the  agreement  plaintiff  and  defendant  had  come  to  some  agreement 
or  understanding  in   regard  to  jointly  exploiting  casting  porcelain 

•Par  oUMT  eaiM  ne  lame  topic  4k  i  mviibbb  In  Dao.  ft  Am.  Diss.  1M7  to  date,  *  Rap'r  IndezM 
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commercially.  An  office  had  been  taken  and  the  name  of  the  Welden 
Dental  Specialty  Company  put  on  the  door,  and  stationery  with  that 
name  was  used  as  early  as  the  early  part  of  July.  The  agreement  or 
understanding  contemplated  apparently  that  a  corporation  would  be 
formed  as  the  vehicle  for  doing  the  business.  Difficulty  was  found  in 
making  just  the  right  kind  of  porcelain,  and  it  was  apparently  realized 
that  the  process  required  or  might  be  benefited  by  improvement,  and 
both  parties  gave  considerable  time  to  experimenting  for  this  purpose, 
plaintiff  at  Columbia  University  and  defendant  first  at  a  practical 
manufacturing  plant  in  Providence  and  later  for  a  short  time  in  con- 
nection with  plaintiff  and  Dr.  Lamme  of  Columbia  University,  who 
was  engaged  and  paid  by  plaintiff  to  work  with  them.  In  this  con- 
dition of  affairs  it  was  apparently  felt  by  the  parties  that  there  should 
be  some  formal  written  agreement  entered  into  for  their  mutual  pro- 
tection, and  the  agreement  in  question  was  made.  No  corporation 
was  ever  formed,  but  the  parties  continued  to  act  together  in  further- 
ance of  the  enterprise,  and  carried  on  a  considerable  business  in  the 
advertisement  and  sale  of  the  casting  porcelain  until  March,  1912, 
doing  the  business  under  the  name  of  the  Welden  Dental  Specialty 
Company.  During  this  time  plaintiff  attended  more  particularly  to 
the  purely  business  side  and  defendant  to  manufacturing,  experiment- 
ing, iand  making  demonstrations ;  in  other  words,  the  experimental  or 
scientific  side  of  the  enterprise.  It  is  plain  from  the  evidence  that 
they  were  during  all  this  period  experiencing  more  or  less  difficulty 
in  manufacturing  an  article  entirely  satisfactory,  and  were  consulting 
as  to  experiments  to  find  out  what  the  trouble  was.  Defendant's  let- 
ters of  August  and  October  show  this,  if  there  were  no  other  evidence 
on  the  subject.  There  is  also  some  evidence  that  the  failure  to  form 
a  corporation  was  due  to  the  inability  to  sell  stock  in  view  of  the  un- 
certainty of  the  success  of  the  enterprise. 

It  is  alleged  in  the  complaint  that,  instead  of  forming  a  corporation 
to  be  called  the  Welden  Dental  Specialty  Company,  the  parties  formed 
a  copartnership  under  that  name,  and  as  such  carried  on  the  business. 
To  substitute  by  agreement  a  copartnership  for  a  corporation  was 
clearly  within  the  competency  of  the  parties,  and  that  they  did  so,  at 
least  for  the  time  being,  is  amply  borne  out  by  the  evidence.  On  Oc- 
tober 12th,  having  been  apparently  advised  that  the  law  required  that 
a  certificate  should  be  filed  if  they  were  to  do  business  under  that  name 
without  being  incorporated,  they  executed  and  filed  a  certificate  in 
which  they  stated  they  were  about  to  conduct  or  transact  business 
under  the  name  of  the  Welden  Dental  Specialty  Company;  "that  the 
name  under  which  such  business  is  to  be  conducted  or  transacted  is 
the  Welden  Dental  Specialty  Company,  and  that  the  true,  real  full 
names  of  the  persons  so  to  conduct  or  transact  the  same ;"  then  fol- 
lowed the  names  of  the  parties  to  this  suit.  On  October  19,  1911,  they 
signed  a  contract  with  one  Weeden,  which  began  as  follows: 

"A  contract  Is  herewith  entered  Into  between  F.  S.  Welden  and  h.  J.  Weln- 
Bteln,  owners  of  the  Welden  Dental  Specialty  Company,  parties  of  the  first 
part,  and  Charles  H.  Weeden,  party  of  the  second  part,  pertaining  to  the 
sale  and  manufacture  of  the  product  known  as  Welden's  casting  porcelain. 
The  parties  of  the  first  t>art  are  owners  of  the  patents  and  formula  for  the 
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manufacture  of  the  above  mentioned  product,  and  herewith  agree  that  Charles 
H.  Weeden,  party  of  the  second  part,  should  manufacture  during  the  time 
of  the  life  of  the  patents  for  the  Welden  Company  any  and  all  casting  porce- 
lain that  they  may  be  able  to  selL" 

Then  followed  provisions  that  the  party  of  the  second  part  should 
use  his  best  efforts  to  produce  the  best  possible  material;  that  any 
alteration  in  the  original  formula  that  he  might  make  should  become 
the  property  of  the  Welden  Company;  and  that  he  should  manu- 
facture the  product  for  the  Welden  Company  exclusively,  and  for  no 
one  else.  "The  Welden  Company,  in  turn,  absolutely  agrees  to  sell 
only  casting  porcelain  manufactured  for  them  by  Charles  H.  Weeden." 
The  contract  entitled  each  to  examine  the  books  of  the  other  and  con- 
tained other  provisions  not  necessary  t©  specify  at  this  time.  Some 
time  in  November,  1911,  formal  written  articles  of  copartnership  were 
prepared,  but  never  signed.  In  the  draft  the  time  for  the  duration  of 
the  copartnership  is  left  blank.  On  December  4,  1911,  a  written  con- 
tract or  release  was  signed  by  both  parties,  which  began  as  follows: 

"I,  Dr.  Stanwood  Welden,  and  I,  Louis  Welnstein,  doing  business  under 
the  name  of  the  Welden  Dental  Specialty  Company,  do  hereby  relinquish  all 
right,  title  and  claim  to  the  following  accounts." 

Here  several  accounts  are  named,  and  then  comes  the  following : 

"The  goods  on  the  above-mentioned  accounts  are  billed  by  the  Welden 
Dental  Specialty  Company  and  checks  are  payable  to  said  concern  or  par- 
ties doing  business  under  said  name." 

The  checks  used  in  the  business  introduced  in  evidence  were  signed 
in  the  name  of  the  Welden  Dental  Specialty  Company  by  F.  Stan- 
wood  Welden  and  Louis  J.  Weinstein.  They  are  not  designated  as 
officers,  as  would  be  the  case  if  it  had  been  a  corporation.  These 
facts,  taken  in  connection  with  the  evidence  as  to  the  method  of  car- 
rying on  the  business,  establish  clearly  that  the  defendant  waived  the 
formation  of  a  corporation,  and  that  the  parties  intended  to  carry  on 
the  business  tmder  the  name  specified  in  the  agreement  of  September 
18,  1911,  but  as  a  copartnership,  instead  of  a  corporation,  at  least  for 
the  time  being.  They  may  very  probably  have  contemplated  later  on 
possibly  reverting  to  the  corporation  plan,  but  as  a  condition  precedent 
to  the  agreement  of  September  18th  becoming  effective  it  was  waived 
or  abandoned.  It  is  difficult  to  see  what  else  they  could  have  intended 
when  they  executed  and  filed  a  certificate  saying  that  they  intended 
to  do  business  under  the  name  of  the  Welden  Dental  Specialty  Com- 
pany. That  was  a  distinct  change  from  the  corporation  plan  and  the 
substitution  of  another,  and  they  followed  it  up  by  the  agreement  of 
October  19th,  wherein  they  contracted  for  the  manufacture  of  this 
porcelain  during  the  time  of  the  life  of  the  patents,  which  the  agreer 
ment  recites  they  own,  referring  evidently  to  Welden's  patent.  They 
refer  to  themselves  as  Welden  Company,  and  provide  that  all  im- 
provements shall  be  the  property  of  the  Welden  Company.  The  terms 
of  this  agreement  show  beyond  doubt  that  the  parties  contemplated 
that  the  arrangement  was  to  extend  over  a  long  period  and  had  in 
mind  exactly  the  business  referred  to  in  the  agreement  of  September 
18, 1911.    Again,  in  the  agreement  or  release  of  December  4th,  the  Ian- 
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guage  used  distinctly  indicates  that  they  are  doing  the  business  referred 
to  in  the  September  agreement,  and  under  the  name  of  the  Welden 
Dental  Specialty  Company;  the  only  difference  being  that  it  is  not  a 
corporation.  The  form  of  the  checks  used,  and  the  fact  that  for 
months  they  carried  on  this  business  under  that  name,  all  tend  but  in 
one  direction,  viz.,  to  show  that  the  parties  were  in  agreement  to  carry 
it  on  in  that  way. 

[1]  At  one  time  articles  of  copartnership  were  drawn,  but  not  ex- 
ecuted, but  they  continued  to  jointly  carry  on  business  under  the  naxne 
specified  as  before.  Why  they  were  not  signed  is  not  clear.  £ach 
party  says  the  other  did  not  have  the  money,  but  plaintiff,  according  to 
the  account  filed  by  him,  advanced  after  November  1,  1911,  more 
than  the  sum  required,  and  defendant  claims  he  had  borrowed  enough 
on  his  house.  The  probability  is  that  they  were  much  interested  in 
making  a  success  of  the  enterprise,  and  as  they  were  actually  doing 
the  business  under  the  certificate  they  had  filed  and  had  the  essentid 
protection  in  the  agreement  of  September  18th,  it  did  not  seem  very  im- 
portant to  either  of  them  to  sign  these  written  articles.  Neither  party, 
so  far  as  appears,  ever  thought  enough  of  it  to  request  or  demand  that 
they  be  signed,  and  neither,  so  far  as  appears,  ever  refused  to  sign 
or  made  any  point  of  the  matter  either  one  way  or  the  other.  A  writ- 
ten partnership  agreement  is  not  more  binding  than  an  oral  one.  In 
March  defendant  sent  plaintiff  a  notice  in  writing  terminating  what 
he  claimed  was  a  certain  indefinite  partnership  between  them,  taking 
the  position  that  as  no  definite  time  had  been  fixed  it  was  at  most  a 
partnership  at  will,  terminable  by  either  party.  Some  exchange  of 
letters  followed;  and,  defendant  insisting  on  his  right  to  sell  casting 
porcelain  and  carry  on  the  business  without  regard  to  plaintiff,  this 
action  was  begun  and  a  temporary  injunction  was  asked  for  and 
granted  pendente  lite.  It  is  apparent  that  during  all  the  time  the  par- 
ties were  carrying  on  the  business  some  difficulty  with  the  porcelain 
was  experienced,  which  the  defendant  and  Weeden  more  especially 
were  trying  in  the  manufacture  to  overcome ;  and  the  evidence  indi- 
cates that  shortly  before  the  sending  to  plaintiff  of  the  notice  purport- 
ing to  dissolve  the  partnership  defendant  and  Weeden  had,  or  thought 
they  had,  discovered  an  improved  method  of  treatment,  the  result  of 
which  was  to  produce  a  perfected  product ;  that  the  fact  of  such  dis- 
covery was  purposely  kept  from  plaintiff  at  defendant's  suggestion; 
and  it  is  practically  not  denied  that  it  was  defendant's  intention  and 
object  in  separating  from  plaintiff  to  carry  on  the  business  himself, 
and  probably  with  Weeden,  and  exclude  plaintiff  entirely  from  any 
benefit  or  interest  therein. 

[2 J  That  the  parties  contemplated  and  intended  when  the  agree- 
ment of  September  18,  1911,  was  executed  that  the  Welden  Dental 
Specialty  Company  should  be  a  corporation  may  be  conceded.  The 
provision  as  to  the  corporation  is  only,  however,  in  the  recital,  and  is 
not  part  of  the  contracting  clauses  of  the  contract.  The  principal  or 
essential  element  and  purpose  of  the  agreement  was  that  neither  party 
should  reveal  the  secrets  of  or  compete  with  the  business  of  the  joint 
enterprise  in  which  they  were  engaged.    Its  covenants  not  to  compete, 
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etc.,  in  view  of  the  objects  of  the  contract,  naturally  related  to  the 
business  of  the  joint  enterprise — that  is,  "especially  the  manufacture 
and  sale  of  casting  porcelain,"  and  not  to  the  particular  corporation — 
and  this  must  be  borne  in  mind  in  construing  its  provisions.  Even  if 
it  be  assumed  that  the  formation  of  a  corporation  was  a  condition  pre- 
cedent, and  that  on  failure  to  form  the  contemplated  corporation  with- 
in a  reasonable  time  defendant  might  have  withdrawn,  it  was  clearly 
within  the  power  of  the  parties  to  waive  the  performance  of  a  con- 
dition precedent  or  change  that  part  of  the  plan  as  to  using  a  corpo- 
ration and  to  carry  on  the  business  by  a  partnership.  Conditions  pre- 
cedent may  be  waived  by  any  one  or  all  of  the  parties.  Federal  San- 
itary Cleaning  &  R.  Co.  v.  Loeb,  147  App.  Div.  740,  132  N.  Y.  Supp. 
65. 

[3]  And,  if  they  did,  the  provisions  of  the  agreement  of  September 
18,  1911,  would  apply,  and  bind  the  parties  as  to  the  business  intended 
to  be  carried  on  just  as  fully  as  if  the  original  plan  of  a  corporation 
had  never  been  changed.  In  such  case  the  agreement,  having  become 
effective,  could  not  be  abrogated  by  one  party.  It  was  not  limited  by 
the  duration  of  the  partnership,  but  by  the  time  fixed  in  the  agree- 
ment itself.  There  was  no  provision  in  the  agreement  as  to  the  time 
for  the  duration  of  the  corporation.  Its  authorized  existence  might 
have  been  short  or  long.  So  as  to  the  partnership,  if  it  be  conceded 
that  it  was  at  will  and  therefore  terminable  by  notice,  that  might  let 
the  party  giving  the  notice  retire,  but  it  did  not  allow  him  to  escape 
the  obligations  of  the  agreement  of  September  18th. 

The  situation  is  not  dissimilar  to  that  in  Federal  Sanitary  Cleaning 
&  R.  Co.  V.  Loeb,  147  App.  Div.  737,  132  N.  Y.  Supp.  65.  There,  al- 
though the  facts  and  circumstances  were  diflferent,  the  principle  was 
the  same.  The  defendant  in  that  case,  having  waived  the  securing  of 
the  basic  patent  and  elected  to  go  on  notwithstanding,  and  accepted 
some  benefits,  was  held  estopped  to  refuse  to  complete.  Here  defend- 
ant, being  in  a  position  in  which  we  will  say  he  might  have  refused  to 
go  on,  elected  to  waive  the  formation  of  a  corporation,  and  signed  a 
certificate  creating  the  Welden  Dental  Specialty  Company  as  a  part- 
nership or  joint  business,  and  went  on  under  that  arrangement.  He 
thereby  elected  to  go  on,  and  plaintiff  having  relied  thereon,  and  ex- 
pending time,  energy,  and  money  in  the  prosecution  of  the  enterprise, 
defendant  could  not  thereafter  at  a  later  time  rescind  or  disavow  his 
election  and  seek  to  avail  himself  of  the  failure  to  form  a  corpora- 
tion. He  cannot  now,  having  perfected  the  inventions  or  discovery, 
in  order  to  deprive  plaintiff  of  the  fruits  of  success,  set  up  a  failure 
he  had  previously  elected  to  waive.  As  was  said  in  the  case  last  cited, 
he  cannot  now  be  heard  to  question  what  he  then  acquiesced  in. 

It  is  urged  on  defendant's  behalf  that  as  there  is  no  corporation 
called  the  Welden  Dental  Specialty  Company,  and  any  partnership 
under  that  name  has  been  dissolved,  there  is  nothing  which  defendant 
can  be  enjoined  from  competing  with.  The  contract  admits  of  no 
such  narrow  construction.  It  would  defeat  its  very  purpose.  It  was 
plainly  intended  to  prevent  either  party  from  competing  with  the  busi- 
ness intended  to  be  established  and  carried  on,  especially  the  manu- 
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facture  and  sale  of  "casting  porcelain,"  and,  if  either  party  violated 
the  contract,  to  allow  the  innocent  party  to  continue  the  said  business, 
the  guilty  party  being  enjoined  from  entering  into  competition  there- 
with during  the  time  fixed  in  the  contract. 

[4]  Defendant  claims,  however,  that  admitting  plaintiff's  rights 
under  the  agreement  of  September  18,  1911,  these  were  wiped  out 
and  acquired  by  him  by  virtue  of  certain  proceedings  instituted  in  the 
name  of  Weeden,  resulting  in  a  judgment,  receivership,  and  sale  of 
plaintiff's  interest  and  its  transfer  to  defendant.  The  whole  proceed- 
ing was  apparently  a  clumsy  conspiracy  on  defendant's  behalf  to  pro- 
cure suit  to  be  brought  in  order  to  acquire  for  nothing,  under  the  form 
of  law,  plaintiff's  interest  and  thereby  defeat  any  claim  on  his  part  in 
this  suit.  To  ask  any  one  on  the  evidence  presented  to  believe  that  it 
was  only  a  bona  fide  effort,  to  collect  a  debt  for  AVeeden  is  an  insult 
to  human  intelligence.  The  law  is  well  settled  thait  partners  or  per- 
sons jointly  interested  stand  in  the  relation  of  trust  and  confidence, 
and  neither  can  through  chicanery  or  device  secure  any  advantage 
over  the  others  or  acquire  for  his  individual  interest  the  joint  prop- 
erty or  any  interest  therein ;  and,  if  he  attempts  so  to  do,  equity  will 
impress  it  with  a  trust  for  all.  It  is  urged  here  that  the  partnership 
had  terminated,  but  the  parties  were  still  jointly  interested  in  the  as- 
sets and  jointly  liable  for  the  debts.  As  to  partnership  assets  the 
partnership  continues,  but  whether  technically  still  partners  or  not, 
being  joint  owners  of  the  assets,  the  same  rule  applies.  Marston  v. 
Gould,  69  N.  Y.  225.  Any  interests  acquired  by  defendant  Welden  by 
the  transfer  to  him  will  be  considered  in  a  court  of  equity  as  acquired 
for  the  mutual  benefit  of  himself  and  plaintiff,  and  any  expenditures 
by  him  will  be  properly  allowed  in  any  accounting  between  himself 
and  plaintiff  as  to  partnership  matters  hereafter  had.  Booth  v.  Farm- 
ers' &  Mechanics'  Bank,  74  N.  Y.  232.  The  authorities  cited  by  de- 
fendant have  no  application,  and  are  not  in  conflict  with  the  views 
here  taken. 

Judgment  accordingly. 


VAN  BOSKBRCK  v.  HATWARD  et  aL 
(Supreme  Court,  Special  Term,  New  Tork  County.    June,  1913.) 

t,   MOBTOAGES    (8    507*) — FOBECLOSUBE REFEBENCE. 

The  referee  for  sale  In  mortgage  foreclosure  should  control  the  proceed- 
ings, and  counsel  for  plaintiff  is  not  to  choose  the  date  for  sale,  place 
the  advertising,  and  select  the  auctioneer. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  §§  1506-1509; 
Dec.  Dig.  i  507.*] 

2.   MOBTOAOEB  (I  582*) — FoBECLOSUBE — CoST  OF  REFEBKNCB. 

Where,  on  a  motion  to  compel  plaintiff  In  mortgage  foreclosure  proceed- 
ings to  pay  fees  and  disbursements  of  the  referee  for  sale,  the  facts  are 
In  dispute  as  to  whether  the  sale  was  controlled  by  the  referee  or  by 
counsel  for  plaintiff,  a  reference  to  ascertain  the  facts  will  be  ordered. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent.  Dig.  H  1661,  1663; 
Dec.  Dig.  I  582.*] 

•For  other  cases  see  same  topic  A  {  numbu  In  Deo.  4k  Am.  Digs.  U07  to  date,  A  Rep'r  Index«s 
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Proceedings  by  Lizzie  Van  Boskerck  against  William  L.  Hayward 
and  others  to  foreclose  a  mortgage.  On  motion  to  compel  plaintiff 
to  pay  fees  and  disbursements  of  the  referee.  Motion  ordered  to 
stand  over  pending  a  reference  to  ascertain  the  facts. 

See,  also,  154  App.  Div.  894,  141  N.  Y.  Supp.  1149. 

Francis  X.  McDonough,  of  New  York  City,  for  the  motion. 
Butts  &  Vining,  of  New  York  City  (James  J.  Thornley,  of  New 
York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  The  referee  appointed  to  sell  in  an  action  to  fore- 
close a  mortgage  moves  for  an  order  directing  the  plaintiff  to  pay  the 
referee's  fees  and  disbursements.  The  referee  was  appointed  to  sell 
the  property  embraced  in  this  action  by  a  judgment  entered  on  August 
2,  1912.  On  August  6,  1912,  publication  of  the  notice  of  sale  to  be 
made  on  August  29th  was  begun.  The  notice  of  sale  was  sent  to 
the  papers  through  an  advertising  agency  by  one  of  the  counsel  for  the 
plaintiff,  but  not  the  counsel  who  argues  this  motion.  On  August  10th 
the  referee  sent  a  letter  to  the  Law  Journal,  stating  that  he  had  never 
seen  the  original  of  the  notice  of  sale  which  was  being  published  in 
that  paper,  or  had  anything  to  do  with  it  or  with  the  selection  of  the 
date,  etc.,  and  that  he  repudiated  it. 

The  counsel  for  the  plaintiff  who  furnished  the  notice  of  sale  to  the 
advertising  agency  asserts  that  prior  to  preparing  and  furnishing  such, 
notice  he  was  called  on  the  telephone  by  some  one  representing  him- 
self to  be  the  referee,  who  stated  that  he  had  seen  a  published  list  of 
referees,  and  that  he  was  the  referee  named  to  sell  in  the  case,  and 
was  arranging  for  an  absence,  and  wanted  information  as  to  the 
probable  date  of  sale,  etc.,  and  that  the  counsel  answered  him  that  the 
date  could  be  named  in  a  day  or  two,  and  that  he,  the  counsel,  would 
prepare  and  insert  the  notice  of  sale,  and  that  the  referee  acquiesced 
in  this  arrangement.  It  is  significant  that  the  counsel  does  not  say 
that  he  asked  the  referee  what  auctioneer  should  be  selected,  or  what 
newspaper,  or  even  what  day  of  the  week.  The  referee  denies  ever 
having  had  any  such  telephonic  interview.  Thereafter  an  agreement 
was  made  between  the  referee  and  the  plaintiff's  counsel  that  the 
notice  as  prepared  and  inserted  by  the  counsel  would  be  recognized 
and  acted  upon  by  the  referee,  and  that  the  commissions  for  the  adver- 
tising should  be  transferred  on  the  books  of  the  newspapers  from  the 
credit  of  the  advertising  agenqr  the  plaintiff's  counsel  had  employed  to 
the  credit  of  another  advertising  agency  which  the  referee  wished  to 
employ.  A  further  difference  had  existed  as  to  the  auctioneer  to  be 
selected,  but  the  referee  apparently  did  not  insist  upon  his  own  choice 
of  an  auctioneer.  Subsequently  a  difference  arose  between  the  two 
advertising  agencies  over  the  transfer  of  the  credit  for  the  adver- 
tising, and  the  referee  proceeded  to  advertise  the  sale  anew,  repudi- 
ating the  advertisement  that  had  been  theretofore  inserted. 

[f]  Before  going  further  it  seems  necessary  to  make  some  general 
observations  upon  the  duties  of  referees  appointed  to  sell  real  estate, 
because  from  what  appears  in  various  places  in  the  voluminous  affi- 
davits and  in  the  briefs,  and  from  what  they  concededly  did  in  this 
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case,  it  would  appear  that  neither  the  plaintiff's  counsel  nor  the  ref- 
eree has  the  right  view  as  to  what  a  referee  in  a  foreclosure  action 
should  do,  and  what  the  attorneys  and  counsel  for  the  plaintiff  should 
refrain  from  doing.  There  ought  never  to  be  any  dispute  between  a 
referee  and  the  plaintiff's  attorney  as  to  the  selection  of  an  auctioneer, 
because  the  plaintiff  ought  not  to  seek  to  influence,  still  less  to  con- 
trol, the  selection  of  an  auctioneer.  The  power  of  an  auctioneer  at  a 
sale  is  so  great  that  he  ought  never  to  feel  that  his  selection  was  due 
to  any  one  of  the  parties  in  interest.  If  all  the  parties  in  interest 
should  agree  upon  an  auctioneer,  then  a  referee  would  doubtless  be 
guilty  of  an  abuse  of  discretion  if  he  insisted  on  choosing  some  one 
else.  If  any  custom  has  grown  up  among  attorneys  and  referees, 
whereby  the  referees  permit  the  attorneys  for  plaintiffs  in  foreclosure 
actions  to  select  the  auctioneer  and  the  papers  in  which  the  sale  shall 
be  advertised  and  the  time  for  selling,  it  is  a  dangerous  custom  and 
should  be  discontinued. 

Speaking  broadly,  the  interest  of  the  plaintiff  in  a  foreclosure  action 
is  manifestly  not  the  same  as  the  interest  of  the  owner  of  the  equity 
of  redemption  and  others  interested  in  the  action.  This  divergence 
or  even  antagonism  of  interest  may  appear  in  a  great  variety  of  ways. 
As  one  illustration,  we  may  take  the  case  where  the  plaintiff  desires 
to  obtain  the  property  for  himself,  in  which  case  it  would  be  to  his 
interest  to  have  tiie  advertising  done  inadequately,  and  the  sale  con- 
ducted inefficiently,  or  with  partiality,  or  on  a  badly  chosen  day,  in 
order  tliat  the  property  might  be  bought  in  at  a  bargain.  The  interest 
of  the  owner  of  the  equity,  on  the  contrary,  is  to  get  the  highest  price 
possible,  in  order  that  there  may  be  a  surplus,  or  in  any  event  a 
smaller  deficiency ;  the  surplus  belonging  to  him  and  the  deficiency  be- 
ing something  for  which  he  is  ordinarily  liable.  It  may  be  that  in 
the  majority  of  foreclosure  actions  the  owner  of  the  equity  is  finan- 
cially irresponsible,  or  is  not  on  the  bond,  and  consequently  is  indiffer- 
ent to  the  amount  of  the  deficiency  judgment,  and  has  no  hope  of  any 
surplus,  and  has  no  interest  whatever  either  in  the  proceedings  leading 
up  to  the  sale  or  in  the  sale  itself.  It  may  be,  also,  that  it  would  result 
in  no  injustice  or  impropriety  of  conduct  in  the  great  majority  of 
foreclosure  sales  if  the  selection  of  the  referee,  and  of  the  papers 
for  advertising,  and  of  the  time  of  the  sale,  and  all  such  matters,  and 
even  the  conduct  of  the  sale  itself,  were  left  absolutely  to  the  plaintiff 
or  to  the  plaintiff's  attorneys;  but  there  are  in  the  aggregate  a  great 
many  cases,  although  they  may  be  comparatively  in  a  small  minority, 
where  such  a  privilege  would  be  abused,  and  hence  it  is  that  the  law 
provides  that  sales  shall  be  conducted  by  a  referee. 

It  was  doubtless  the  wisdom  born  of  experience  that  gave  rise  to 
the  provision  of  rule  61  of  the  General  Rules  of  Practice,  which  pro- 
hibits the  court  from  appointing  as  referee  to  compute  or  to  sell  in 
foreclosure  cases  any  person  nominated  by  a  party  to  the  action  or 
his  counsel.  The  office  of  a  referee  to  sell  in  such  cases  is  not  an 
empty  one,  nor  are  his  duties  perfunctory  and  formal ;  but  he  should, 
in  fact  as  well  as  in  theory,  select  the  time  of  sale,  avoiding  undue 
delay,  of  course,  and  the  auctioneer  and  the  means  of  advertising, 
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within  the  limits  permitted  by  law.  Whatever  discretion  is  to  be  exer- 
cised should  be  exercised  by  him,  and  not  delegated  by  him  to  any  one 
of  the  parties.  If  any  different  custom  has  grown  up  in  this  city 
the  sooner  that  custom  is  discontinued  the  more  secure  the  rights  of  all 
parties  will  be,  and  the  less  danger  there  will  be  of  unseemly  contro- 
versies between  referees  and  attorneys  for  plaintiffs.  If  all  attorneys 
would  refrain  from  seeking  to  control  matters  which  it  is  manifestly 
improper  that  they  should  control,  there  ought  to  be  an  end  of  such 
differences  as  arose  in  this  case  and  which  scandalize  the  administra- 
tion of  justice.  I  do  not  mean  by  this  that  referees  should  not  be 
open  to  suggestions  from  any  and  all  parties  as  to  all  these  matters 
affecting  the  sale,  and  parties  having  an  interest  ought  to  feel  free  to 
make  such  suggestions,  but  only  for  one  purpose,  and  that  is  that  as 
high  a  price  as  possible  may  be  received;  and  in  the  end  the  action 
taken  should  be  the  action  of  the  referee,  and  not  the  action  of  some 
one  else  previously  acquiesced  in  by  him,  or  subsequently  attempted 
to  be  ratified  by  him. 

In  the  present  case,  leaving  aside  all  matters  in  dispute,  both  the 
plaintiff's  counsel  and  the  referee  were  clearly  wrong  in  some  things 
that  they  concededly  did.  The  plaintiff's  counsel  ought  not  to  have 
asked  for,  nor  to  have  accepted,  the  duty  of  preparing  and  advertising 
the  notice  of  sale  without  receiving  instructions  from  the  referee  as 
to  the  name  of  the  auctioneer  to  be  inserted  and  the  date  and  the  news- 
paper to  be  used.  The  referee  ought  not  to  have  insisted  that  any  par- 
ticular advertising  agency  receive  the  benefit  of  the  advertising.  The 
one  thing  that  was  wholly  immaterial,  that  had  no  possible  relation 
to  the  success  of  the  sale,  or  to  the  performance  of  the  referee's  duty, 
was  the  one  thing  that  the  referee  insisted  upon,  and  the  thing  that 
finally  caused  the  break.  I  might  remark  in  passing  that,  so  far  as 
concerns  the  employment  of  advertising  agencies,  I  can  see  no  harm  in 
such  a  practice  so  long  as  the  cost  of  advertising  is  not  increased. 
I  recognize  that  there  may  be  a  distinct  advantage  in  having  an  adver- 
tising agency  that  makes  a  business  of  such  things  attend  to  the  nec- 
essary details,  including  the  pa)rment  of  the  bills  and  procurement  of 
the  necessary  affidavits  of  publication,  all  of  which  is  done  before  the 
referee  pays  out  any  money. 

[2]  In  this  case,  in  fact,  there  seems  to  be  no  question  of  the  wis- 
dom and  advantage  of  employing  such  an  instrumentality.  The  con- 
troversy has  arisen  because  the  referee  wished  to  employ  one  agency, 
while  the  plaintiff's  attorneys  wished  to  employ  another.  In  the  pres- 
ent case,  although  the  referee,  according  to  hts  own.  statement  of  the 
facts,  was  at  one  time  inappreciative  of  his  duties  and  obligations,  and 
lowered  the  dignity  of  his  office  by  a  bargaining  which  ought  never  to 
have  been  attempted,  nevertheless  he  did  in  the  end  do  what  was  in- 
cumbent upon  him  from  the  start,  namely,  make  his  own  selection  of 
an  auctioneer,  newspaper,  and  date  of  sale,  and  proceed  to  advertise; 
and  if  the  facts  are  as  he  states  them  he  should  prevail  upon  this  mo- 
tion, his  fees  to  be  measured  by  the  rule  laid  down  in  Harrington  v. 
Bayles,  40  Misc.  Rep.  388,  82  N.  Y.  Supp.  379.  I  am  unable,  how- 
ever, to  satisfy  myself  from  the  affidavits  what  the  facts  are. 
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A  reference  will  be  ordered,  therefore,  to  take  testimony  and  report 
upon  the  facts  in  controversy,  and  especially  as  to  whether  or  not  the 
referee  personally  held  the  telephonic  conversation  with  the  plaintiff's 
counsel,  or  authorized  such  conversation,  as  the  plaintiff's  counsel 
claims,  and  also  as  to  what  took  place  between  the  plaintiff's  counsel 
and  the  referee  on  October  25th,  at  which  time  the  referee  refrained 
from  making  the  sale  he  had  advertised,  as  he  claims,  upon  the  prom- 
ise of  the  plaintiff's  counsel  that  the  referee's  fees  and  expenses  would 
be  paid  if  the  referee  would  withdraw  the  sale. 

The  motion  to  compel  the  plaintiff  to  pay  the  fees  and  disbursements 
of  the  referee  must  therefore  stand  over  until  the  coming  in  of  the 
referee's  report 


(157  App.  DIv.  289.) 

JOHNSON  V.  JOHNSON. 

(Supreme  Court,  Appellate  Division,  Second  Department    May  29,  1913.) 

1.  Pabent  and  Child  (8  3*) — ^Aobeehent  to  Suppobt  Child — Liabilitt. 

Wliere  a  father  has  contracted  to  pay  a  third  person  a  specified  sum 
for  the  support  of  a  child,  the  contract  as  against  the  third  person  coo- 
trols  until  impeached  and  set  aside. 

[Ed.  Note. — For  other  cases,  see  Parent  and  Child,  Cent  Dig.  §;  33-62; 
Dec.  Dig.  I  3.*] 

2.  Tbial  (I  3*) — Action  at  Law — Equitablk  Countebclaim — ^Tbials. 

Under  Code  Civ.  Proc.  §  974,  authorizing  the  court  to  order  one  or  more 
Issues  to  be  separately  tried  prior  to  a  trial  of  the  other  issues  in  the 
case,  a  defendant  in  an  action  at  law  who  interposes  an  equitable  counter- 
claim is  entitled,  as  a  matter  of  right,  or  in  the  exercise  of  a  wise  dis- 
cretion of  the  court  to  a  separate  trial  thereof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §8  6,  7;  Dec.  Dig. 
I  3.*] 

3.  Husband  and  Wife  (S  281*) — Sepabation  Aobeement — Fbaud — Suppobt 

or  Child. 

A  husband  who  is  Induced  by  fraud  to  sign  a  separation  agreement 
stipulating  that  he  shall  pay  to  the  wife  a  weekly  sum  for  her  support, 
Willie  he  intends  that  the  weekly  sum  shall  be  not  only  for  her  support 
but  for  the  support  of  a  child  Uvtng  with  her,  may,  when  sued  at  law 
by  the  wife  for  expense  Incurred  by  her  for  the  support  of  the  child, 
avoid  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  {  1061; 
Dec.  Dig.  i  281.*] 

4.  Set-Oef  and  Countebclaim  (S  41*) — Befobmation  of  Contbaot^Mutual 

Mistake. 

Under  Code  Civ.  Proc.  §  501,  providing  that  a  counterclaim  must  arise 
out  of  the  contract  or  transaction  sued  on,  or,  in  an  action  on  contract, 
any  other  cause  of  action  on  contract  existing  at  the  commencement  of 
the  action,  a  husband  living  separate  from  his  wife  under  a  separation 
agreement  executed  by  the  parties  and  a  third  person,  whereby  he  agreed 
to  pay  a  weekly  sum  for  the  support  of  the  wife,  may  not  when  sued 
by  the  wife  for  expense  incurred  by  her  in  supporting  a  child  of  the 
parties,  avail  himself  of  the  right  to  reform  the  contract  on  the  ground 
of  mutual  mistake  for  falling  to  provide  that  the  weekly  sum  should 
Include  the  support  of  the  child  as  well  as  the  support  of  the  wife,  for 

*For  other  cases  see  same  topic  &  t  nvmbsb  In  Dec.  &  Am.  Digs.  UOT  to  date,  *  Rep'r  Indexes 
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the  third  person  1b  a  necessary  party  to  any  action  to  reform  the  agree- 
ment 

[EkL  Note. — ^For  other  cases,  see  Set-Off  and  Counterclaim,  Cent  Dig. 
H  76-79,  81;   Dec.  Dig.  §  41.*] 

5.  Pabtim  (I  84*) — Defect  of  Fabties — Objections. 

Where  a  third  person  is  a  necessary  party  to  a  suit  to  reform  an 
agreement,  the  failure  to  raise  the  objection  of  defect  of  parties  Is  Im- 
materlaL 

[Ed.  Note.— For  other  cases,  see  Fartles,  Cent  Dig.  {§  134-142,  171; 
Dec  Dig.  S  84.*] 

6.  Pasties  (f  51*) — Necessabt  Pabthb. 

Where  a  plaintiff's  cause  of  action  is  complete  against  defendant  alone, 
the  court  against  plaintiff's  objection,  may  not  compel  the  bringing  m 
of  a  third  person  who  is  neither  a  necessary  nor  an  appropriate  party 
to  the  determination  of  plaintiff's  cause  of  action,  to  enable  defendant 
to  litigate  an  Independent  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  f g  77-82 ;  Dec.  Dig. 
I  51.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Esther  Jennie  Johnson  against  Wilbur  C.  Johnson,  From 
an  order  denying  a  motion  for  a  separate  trial  of  issues  raised  by  the 
counterclaim  and  reply  thereto  and  to  stay  the  trial  of  plaintiff's  cause 
of  action  until  the  determination  of  the  issues,  defendant  appeals.  Af- 
fimied  without  prejudice. 

See,  also,  151  App.  Div.  545,  136  N.  Y.  Supp.  249. 

Argued  before  BURR,  THOMAS,  CARR,  RICH,  and  STAPLE- 
TON,  JJ. 

James  S.  Darcy,  of  New  York  City  (Henry  Smith,  of  New  York 
City,  on  the  brief),  for  appellant. 
E.  Crosby  Kindleberger,  of  New  York  City,  for  respondent 

BURR,  J.  On  April  22,  1902,  a  tripartite  agreement  was  entered 
into  between  plaintiff,  defendant,  and  John  F.  Carson,  as  trustee  of 
plaintiff,  in  accordance  with  which  plaintiff,  defendant's  wife,  has 
been  living  separate  and  apart  from  him.  By  the  terms  of  this  agree- 
ment defendant  was  to  pay  "for  and  towards  the  better  support  and 
maintenance  of  his  said  wife  the  sum  of  twenty-five  dollars  at  the  be- 
ginning of  each  and  every  week."  Plaintiff  agreed  to  accept  such 
sum  "in  full  satisfaction  for  her  support  and  maintenance  and  all 
alimony  whatever."  Plaintiff  admits  that  she  has  received  the  sum 
agreed  to  be  paid.  There  was  one  child,  a  daughter,  the  issue  of  the 
marriage  between  plaintiff  and  defendant.  No  mention  of  or  refer- 
ence to  said  child  is  contained  in  said  agreement.  In  her  complaint 
plaintiff  alleges  that  since  January  10,  1907,  she  has  expended  for 
the  board,  shelter,  clothing,  and  education  of  said  child  the  sum  of 
$3,500,  for  which  she  seeks  recovery. 

[1]  It  may  be  that  if  defendant  has  omitted  to  provide  for  his 
daughter's  support  and  maintenance,  and  if  plaintiff  establishes  that 
she  has  necessarily  expended  the  sum  named  for  the  purpose  desig- 
nated out  of  her  own  estate,  defendant  will  be  held  liable.  De  Brau- 
were  v.  De  Brauwere,  203  N.  Y.  460,  96  N.  E.  722,  38  L.  R.  A.  (N. 

*?or  oUier  cases  see  luna  topic  ft  t  NimxBB  In  Dec.  *  Am.  Diss.  UOT  to  date,  *  Rep'r  Indexes 
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S.)  508,  affirming  144  App.  Div.  521,  129  N.  Y,  Supp.  587.  Where, 
however,  a  father  has  entered  into  an  agreement  with  a  persqn  to  sup- 
port his  child  for  a  specified  sum,  as  to  that  person  at  least  the  terms 
of  the  contract  control  until  impeached  or  set  aside.  Galusha  v.  Ga- 
lusha,  138  N.  Y.  272,  33  N.  E.  1062.  Defendant  asserts  that  such  a 
contract  was  entered  into  between  himself  and  plaintiff ;  that  the  sep- 
aration agreement  above  referred  to  was  intended  to  contain  a  pro- 
vision that  the  sum  of  $25  a  week,  which  he  was  to  pay  plaintiff,  was 
to  be  used  not  only  for  her  support  but  also  for  the  support  and  educa- 
tion of  said  child;  and  that,  intending  to  express  the  same  in  said 
agreement,  by  mutual  mistake  of  the  parties  thereto  it  was  omitted 
therefrom.  Pleading  these  facts  both  by  way  of  defense  and  as  an 
equitable  counterclaim,  defendant  asks  to  have  the  said  agreement  re- 
formed to  express  the  real  intent  and  meaning  of  the  parties  thereto. 
The  reply  denies  the  allegations  contained  in  the  answer  by  way  of 
counterclaim,  and  also  pleads  the  statute  of  limitations.  After  issue 
joined,  defendant  moved  for  a  separate  trial  at  Special  Term  of  the 
issues  raised  by  the  counterclaim  in  his  answer  and  the  reply  thereto, 
and  also  asked  that  the  trial  of  plaintiff's  cause  of  action  be  stayed 
until  the  determination  thereof.  From  an  order  denying  said  motion, 
defendant  appeals. 

[2]  If  defendant  by  the  interposition  of  an  equitable  counterclaim 
to  plaintiff's  cause  of  action  could  raise  the  questions  which  he  has 
sought  to  raise  thereby,  we  think  that  the  motion  should  have  been 
granted  as  matter  of  right  (Code  Civ.  Proc.  §  974 ;  Thomas  v.  Bronx 
Realty  Co.,  60  App.  Div.  365,  70  N.  Y.  Supp.  206;  Goss  v.  Goss  & 
Co.,  126  App.  Div.  748,  111  N.  Y.  Supp.  115;  Wasserman  v.  Taubin, 
129  App.  Div.  691,  114  N.  Y.  Supp.  447;  Rubenstein  v.  Radt,  133 
App.  Div.  57,  117  N.  Y.  Supp.  893),  but,  if  not  of  right,  in  the  exercise 
of  a  wise  discretion  (Pemberton  v.  McAdoo,  149  App.  Div.  20,  133 
N.  Y.  Supp.  627;  Smith  v.  Western  Pacific  Ry.  Co.,  144  App.  Div. 
180,  128  N.  Y.  Supp.  966,  affirmed  203  N.  Y.  499,  96  N.  E.  1106,  40 
L.  R.  A.  [N.  S.]   137,  Ann.  Cas.  1913B,  264). 

[3]  The  facts  pleaded  by  defendant  are  not  available  as  a  defense 
to  plaintiff's  cause  of  action.  If  defendant's  signature  to  the  agree- 
ment referred  to  had  been  obtained  by  fraud,  then  he  would  not  be 
controlled  by  its  provisions,  because  it  was  not  his  contract,  and  that 
defense  would  be  open  and  available  to  him  in  any  action  at  law 
brought  thereon.  Bennett  v.  Edison  Electric  Illuminating  Co.,  164 
N.  Y.  131,  58  N,  E.  7.  If  the  opinion  in  that  case,  written  at  the 
Appellate  Division,  leaves  it  in  doubt  whether  defendant's  contention 
was  that  the  written  contract  there  considered  followed  fraud  or  mu- 
tual mistake  (Bennett  v.  Edison  Electric  Illuminating  Co.,  18  App 
Div.  410,  46  N.  Y.  Supp.  459),  the  opinion  in  the  Court  of  Appeals 
clearly  indicates  that  it  was  based  upon  fraud  alone.  The  same  learned 
justice  who  wrote  for  this  court  m  Bennett  v.  Edison  Electric  Illu- 
minating Co.,  writing  for  a  unanimous  court  in  Thomas  v.  Bronx 
Realty  Co.,  supra,  pointed  out  the  distinction  between  a  case  where  it 
was  claimed  that  a  written  contract  in  its  existing  form  was  the  result 
of  fraud,  and  one  where  it  followed  mutual  mistake,  in  language  as 
follows: 
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"We  are  of  opinion  that  the  pleading  constitutes  an  equitable  counterclaim 
under  tbe  provisions  of  section  974  of  tbe  Code  of  Ciril  Procedure,  and  un- 
der its  proTisions  the  defendant  is  entitled  to  the  trial  of  such  issue  at  tbe 
Special  Term.  Nothing  which  appears  in  Bennett  t.  Kdison  Electric  111.  Co., 
164  N.  Y.  131,  58  N.  E.  7,  conflicts  with  this  view.  Tbe  counterclaim  averred 
in  that  action  asked  for  the  reformation  of  tbe  contract  sued  upon,  on  tbe 
ground  that  defendant  had  been  induced  to  execute  the  same  through  fraud 
practiced  upon  it,  and  this,  if  found  as  a  fact,  was  available  to  defendant  as 
a  defense.  It  needed  no  reformation  of  tbe  contract,  because,  if  the  allega- 
tions of  the  answer  were  true,  all  basis  for  the  action  would  fall,  as  there 
woTild  exist  no  valid  contract  between  the  parties.  In  tbe  present  case,  how- 
ever, as  the  contract  sued  upon  is  complete  upon  its  face,  tbe  plaintiff  shows 
himself  entitled  to  cecover.  The  effect,  therefore,  of  tbe  averments  in  tbe 
counterclaim,  is  to  show  the  omission  of  matter  which  constitutes  a  part  of 
tbe  agreement  between  tbe  parties,  and  which,  if  true,  will  furnish  a  com- 
plete answer  to  the  plaintitT's  claim  for  damages  for  tbe  breach.  Without 
this  reformation,  defendant  may  not  avail  himself  of  such  matter  as  a  de- 
fense. It  is  therefore  evident  that  be  is  entitled  to  a  trial  of  this  Issue  at 
Special  Term." 

In  Pemberton  v.  McAdoo,  supra,  the  wisdom  of  directing  not  only 
a  separate  but  a  prior  trial  of  such  issues  is  pointed  out  in  these 
words : 

"It  is  manifest  that,  if  such  a  trial  should  be  had  and  should  result  favora- 
bly to  defendant,  this  litigation  would  be  at  an  end,  and  there  would  be  no 
occasion  for  going  into  tbe  probably  long  and  Involved  trial  of  tbe  other  is- 
snea." 

[4]  The  difficulty  with  appellant's  position,  however,  is  that  he 
cannot  avail  himself  of  any  right  that  he  may  have  to  a  reformation 
of  this  contract  upon  the  equitable  ground  of  mutual  mistake  in  this 
action.  A  counterclaim  "must  tend,  in  some  way,  to  diminish  or  de- 
feat the  plaintiff's  recovery,  and  must  be  one-of  the  following  causes 
of  action  against  the  plaintiff,  *  *  *  and  in  favor  of  the  defend- 
ant, *  *  *  between  whom  and  the  plaintiff  a  separate  judgment 
may  be  had  in  the  action."    It  must  also  be : 

"(1)  A  cause  of  action  arising  out  of  the  contract  or  transaction,  set  forth 
in  tbe  complaint  as  the  foundation  of  tbe  plaintiff's  claim,  or  connected  with 
tbe  subject  of  the  action.  (2)  In  an  action  on  contract,  any  other  cause  of 
action  on  contract,  existing  at  tbe  commencement  of  tbe  action."  Code  Civ. 
Proc.  i  601. 

Manifestly  this  counterclaim  is  not  included  in  the  classification 
under  subdivision  2  of  that  section.  It  is  not  necessary  for  us  to  de- 
cide whether  defendant's  cause  of  action  to  reform  the  separation 
agreement  is  one  "connected  with  the  subject  of  the  action"  brought 
by  plaintiff.  The  cause  of  action  is  not  one  against  the  plaintiff  alone, 
nor  may  a  separate  judgment  be  had  thereon  between  defendant  and 
plaintiff.  There  is  a  third  party  to  the  separation  agreement,  the 
trustee  named  therein,  who  is  a  necessary  party  to  any  action  brought 
to  reform  the  same.    Galusha  v.  Galusha,  supra. 

[6]  Nor  does  the  failure  to  raise  the  objection  of  a  defect  of  par- 
ties on  the  part  of  the  plaintiff  alter  the  situation.  In  the  case  last 
cited,  the  court,  speaking  of  the  necessity  to  make  the  trustee  a  party 
to  an  action  of  that  character,  said : 

"If  an  action  were  directly  brought  to  set  aside  the  deed  without  making 
Uffl  a  party.  It  would  be  the  duty  of  the  court,  upon  its  own  motion,  to  stay 
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Its  prosecution  until  he  could  be  brought  in,  even  If  the  nonjoinder  was  not 
pleaded." 

See,  also,  McCuUoch  v.  Vibbard,  51  Hun,  227,  4  N.  Y.  Supp.  202; 
Spofford  V.  Rowan,  124  N.  Y.  108,  26  N.  E.  350. 

[t]  It  is  true  that  in  the  prayer  for  relief,  contained  in  defendant's 
answer,  he  asks  that  "if  necessary  said  John  F.  Carson,  as  trustee, 
may  be  made  a  party  to  this  action."  But  if  plaintiff's  cause  of  ac- 
tion is  complete  against  defendant  alone,  against  her  objection  the 
court  has  no  power  to  compel  another  party  to  be  brought  in  who 
would  be  neither  a  necessary  nor  appropriate  party  to  the  determina- 
tion of  plaintiff's  cause  of  action  in  order  to  enable  defendant  to  liti- 
gate an  independent  cause  of  action,  even  although  it  might  be  con- 
nected with  the  subject-matter  of  plaintiff's  claim.  Defendant  must 
seek  relief  by  an  independent  action,  and  not  by  the  interposition  of 
an  equitable  counterclaim  in  his  answer. 

It  follows  therefore  that  the  order  must  be  affirmed,  with  $10  costs 
and  disbursements,  but  without  prejudice  to  an  application  by  defend- 
ant to  this  court  at  Special  Term  to  stay  the  trial  of  this  action  until 
such  equitable  action  is  heard  and  determined,  provided  it  is  sea- 
sonably brought.    All  concur. 


(157  App.  Dlv.  276.) 

ARMENTI  T,  BROOKLYN  UNION  GAS  CO.  et  al 
(Supreme  Court,  Appellate  Division,  Second  Department.    May  23,  1913.) 

L  Appeal  and  Ebbor  (S  927*) — Pbesumptions — Nonsuit. 

Where  the  complaint  is  dismissed  at  the  close  of  plaintiff's  case,  plain- 
tiff is  entitled  on  appeal  to  the  most  favorable  construction  of  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  If  2912, 
.  2917,  3748,  3768,  4024;   Dec.  Dig.  §  927.*] 

2.  BIastkb  and  Sebvant  (f  125*)  —  Injubies  to  Servant — Safe  Pi.ace  to 

WoBK — Statutes — Knowledge. 

Labor  Law  (ConsoL  Laws  1909,  c.  31)  $  18,  providing  that  a  person  em- 
plojrlng  another  for  the  erection  or  alteration  of  a  building  or  structure 
shall  not  furnish  or  erect  hoists,  stays,  ladders,  or  other  mechanical  con- 
trivances which  are  unsafe,  imposes  upon  a  master  the  affirmative  duty 
of  furnishing  safe  stays  and  renders  him  liable,  regardless  of  his  knowl- 
edge. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  J{  243- 
251;   Dec.  Dig.  {  125.*] 

3.  Masteb  and  Sebvant  (§  107*)  —  Injuries  to   Servant  —  "Stbuctube"  — 

"Stat." 

A  concrete  sewer  located  beneath  the  surface  of  a  street  is  a  "struc- 
ture," within  Labor  Law  (ConsoL  Laws  1909,  c.  31)  |  18,  providing  that 
a  master  engaging  another  to  perform  labor  in  the  erection  of  a  struc- 
ture shall  not  furnish  any  unsafe  stay  or  mechanical  contrivance,  and 
sheathing,  shoring,  and  bracing  used  to  hold  back  the  earth  out  of  the 
excavation  are  stays;  a  "stay"  meaning  that  which  holds,  restrains,  or 
supports. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  U 
109-202,  212,  254,  255;    Dec.  Dig.  |  107.* 

For  other  definitions,  see  Words  and  Phrases,  voL  7,  pp.  8700-6702; 
vol.  8,  p.  7806.] 

•For  oUiM'  CUM  see  lama  topic  ft  i  NnvBBB  In  Oao.  *  Am.  Dig*.  1907  to  data,  *  Rap'r  IndaxM 
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4.  Statutes  (8  279*) — Necessitt  of  PusADina. 

A  general  statute  need  not  be  pleaded. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  i  378 ;  Dec.  Dig.  § 
279.»] 

5.  Masteb  and  Sebvant  (|  258*)  —  Injubies  to  Servant  —  Actions  —  C!om- 

FLAINT — SurriCIBNCT. 

In  an  action  for  the  death  of  a  servant  killed  by  the  caving  in  of  an 
excavation  for  a  sewer,  the  complaint,  among  other  acts  of  negligence, 
charged  that  defendant  failed  to  properly  shore  and  suppqrt  the  excava- 
tion. Held  that,  while  the  complaint  did  not  plead  Labor  Law  (Consol. 
Laws  1909,  c.  31)  S  18,  providing  that  a  master  shall  not  furnish  a  serv- 
ant engaged  In  the  erection  of  a  structure  with  any  Insufficient  stay,  yet 
as  this  is  a  general  statute,  which  need  not  be  pleaded,  the  complaint 
was  sufficient  to  charge  the  master  with  liability  thereunder;  evidence 
that  the  caving  in  was  caused  by  the  Insufficient  stays  being  admissible. 
[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  816- 
836;  Dec.  Dig.  i  258.*] 
&  Appeal  and  Ebbob  (|  232*)— Pbesentation  of  Gbounos  of  Ksview — Ric- 

OSD DlBUIBBAI.. 

Where  plaintiff  is  nonsuited  at  the  close  of  his  evidence,  every  ques- 
tion which  can  be  fairly  raised  upon  the  record  may  be  urged  on  appeal ; 
tbe  rule  that  a  party  cannot  change  his  theory  of  action  on  appeal  not 
applying. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  II  1861, 
1368,  1426,  1480,  1431 ;  Dec  Dig.  |  232.*] 

Action  by  Angelina  Armenti,  as  administratrix  of  Francesco  Ar- 
menti,  deceased,  against  the  Brooklyn  Union  Gas  Company  and  others. 
At  tine  close  of  plaintiff's  case  the  complaint  was  dismissed,  and  the 
exceptions  were  ordered  to  be  heard  in  the  first  instance  by  the  Ap- 
pellate Division.    Exceptions  sustained. 

See,  also,  141  N.  Y.  Supp.  1107. 

Argued  before  TENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
STAPLETON,  JJ. 

Thomas  J.  O'Neill,  of  New  York  City  (L.  F.  Fish,  of  New  York 
C*ty,  on  the  brief),  for  plaintiff. 
Frank  V.  Johnson,  for  defendant  Rodgers  &  Hagerty. 

. -^URR,  J.  [t]  This  action  is  brought  to  recover  for  the  pecu- 
2(^^^  injury  resulting  from  the  death  of  Francesco  Armenti  on  the 
fr*"  of  November,  1908,  through  the  caving  in  of  an  excavation  made 

roia^j,  Gold  street,  in  the  borough  of  Brooklyn,  for  the  purpose  of 

£  "^*^r^cting  a  sewer.     Plaintiff's  intestate  was  in  the  employ  of  de- 

Y**  i?"*^**  Rodgers  &  Hagerty,  who  had  a  contract  with  the  city  of  New 

jjj***"^  :for  such  construction.    The  Brooklyn  Union  Gas  Company  and 

j^^  j^«dison  Electric  Illuminating  Company  were  originally  joined  with 

j)j./^S"^rs  &  Hagerty  as  parties  defendant.     When  the  action  was 

^j^  j'^S^lit  to  trial,  the  complaint  was  dismissed  as  to  the  gas  company 

5^1      tlie  illimiinating  company  on  the  pleadings  and  opening  of  coun- 

pjj.      The  propriety  of  this  ruling  was  acquiesced  in.    At  the  close  of 

JJ*?* 'tiff's  case  the  complaint  was  dismissed  as  to  the  defendants 

t^^^«rs  &  Hagerty,  and  the  exceptions  were  ordered  to  be  heard  in 

~-__^»st  instance  at  the  Appellate  Division  of  this  court.    Under  such 
•»^---- 

*>tlker  cases  see  Buna  topto  *  I  nuubeb  In  Dee.  *  Am.  Digs.  U07  to  date,  *  Rep'r  Indexes 


Digitized  by 


Google 


*22  142  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

circumstances,  plaintiff  is  entitled  to  the  most  favorable  construction 
of  the  evidence. 

The  complaint  alleged  the  service  of  a  notice  under  the  Employer's 
Liability  Act.  When  offered  in  evidence,  it  was  excluded  as  defective 
and  insufficient.  The  notice  is  not  made  a  part  of  this  record,  and  the 
correctness  of  this  ruling  seems  to  have  been  conceded.  Defendants' 
liability,  if  any,  must  therefore  rest  upon  a  breach  of  a  master's  obli- 
gation to  his  servant,  unaffected  by  that  statute. 

The  causes  for  the  accident,  and  the  grounds  of  negligence  set  forth 
in  the  complaint  as  amplified  by  the  bill  of  particulars,  were  various. 
The  one  finally  relied  upon  was  failure  to  properly  shore,  support, 
and  secure  the  sides  of  the  excavation  made  for  the  construction  of 
such  sewer,  and  to  maintain  such  shoring  so  that  it  should  be  safe  and 
suitable.  The  questions  presented,  therefore,  are  twofold :  First. 
Does  the  evidence  permit  a  finding  that  the  subsidence  occurred  be- 
cause the  shoring  and  bracing  gave  way,  and,  if  so,  are  the  defendants 
liable  therefor  ?  The  sewer  was  built  of  concrete,  was  nearly  circular 
in  form,  about  17  feet  in  diameter,  and  was  laid  at  the  bottom  of  an 
open  trench  about  18  feet  wide  and  about  45  feet  deep.  On  the  day 
of  the  accident  about  135  feet  of  this  trench  was  open.  The  sewer 
had  been  constructed  in  two  sections,  and  the  lower  half  or  invert  of 
the  sewer  at  the  bottom  of  the  trench  had  been  completed.  This  in- 
vert was  at  least  7  feet  in  height  from  the  bottom  of  the  excavation, 
and  extended  the  entire  width  thereof  between  the  sheathing  on  either 
side.  Defendants  were  about  to  place  upon  the  top  of  the  completed 
invert  iron  forms  over  which  concrete  was  to  be  put  to  the  thickness 
of  2  feet  or  more,  making  in  connection  with  the  previously  con- 
structed invert  a  completed  tube,  and  while  thus  engaged  the  sides  of 
a  portion  of  this  open  cut  caved  in,  and  plaintiff's  intestate  was  caught 
in  the  mass  of  falling  material  and  killed.  After  the  occurrence  earth, 
timber,  gas  mains,  pipes,  masonry,  and  even  the  paving  and  flagging 
which  had  been  upon  the  surface  of  the  street  adjoining  the  excava- 
tion, were  mingled  together  at  the  bottom  thereof  in  such  confusion 
that  it  would  be  at  least  difficult  to  draw  any  very  satisfactory  con- 
clusion from  what  then  appeared  as  to  the  manner  of  construction. 

There  is  evidence,  however,  most  of  which  was  given  by  four  of  the 
workmen  employed  in  the  construction  of  said  sewer,  from  which  a 
jury  could  have  found  the  following  facts :  In  preparing  the  excava- 
tion for  the  reception  of  this  concrete  structure,  the  sides  thereof  had 
been  sheathed  with  planking  about  two  inches  in  thickness.  This 
sheathing  was  supported  by  "rangers"  running  longitudinally  along 
the  sides  of  the  sheathing  on  the  inner  side  thereof.  These  rangers 
consisted  of  planks  from  9  to  12  inches  in  width.  Across  the  excava- 
tion and  supporting  these  rangers  were  cross  braces  horizontally 
placed.  There  is  a  slight  variance  in  the  testimony  as  to  the  distance 
which  separated  these  cross  braces;  but  the  greater  weight  of  the 
more  reliable  testimony  is  that  they  were  5  feet  apart,  measured  in  a 
vertical  line,  and  6  or  8  feet  apart  horizontally.  It  appeared  that,  in  or- 
der to  make  room  for  the  iron  forms  which  were  to  be  placed  upon  the 
top  of  the  completed  invert,  it  was  necessary  to  remove  a  part  of  this 
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cross  bracing,  and  there  is  no  suggestion  that  the  method  adopted  of 
building  the  lower  half  of  the  sewer  and  then  placing  upon  that  the 
iron  forms  to  sustain  the  concrete  for  the  construction  of  the  upper 
half,  and  the  removal  of  a  portion  of  the  cross  bracing  in  order  to  per- 
mit this  to  be  done,  was  not  a  proper  method  of  construction  if  care- 
fully employed.  Di  Crescenti,  a  fellow  workman  of  decedent,  who, 
upon  the  morning  when  the  casualty  occurred,  was  engaged  in  filling 
in  that  portion  of  the  excavation  where  the  sewer  had  been  completed, 
testified  that  on  previous  occasions  it  had  been  the  custom  to  place 
forms  about  25  or  30  feet  long,  removing  the  cross  bracing  for  that 
purpose.  On  this  day,  when  the  work  was  approaching  completion, 
the  space  cleared  for  the  forms  was  60  feet  in  length.  It  appears  that 
it  was  the  duty  of  a  gang,  known  as  the  carpenter's  gang,  to  construct 
the  supports  for  the  excavation,  and  to  prepare  for  3ie  placing  of  the 
iron  forms  when  that  became  necessary.  Defcedent  was  a  member  of 
a  gang  known  as  the  concrete  gang,  whose  duty  it  was  to  prepare  and 
lay  the  concrete  when  the  forms  had  been  put  in  place.  Di  Crescenti 
testified  that  on  the  morning  in  question  the  carpenter's  gang  had 
taken  away  three  lines  of  cross  braces,  one  over  the  other,  for  a  dis- 
tance of  60  feet,  leaving  only  5  or  more  of  these  cross  braces  between 
the  top  of  the  excavation  and  the  point  where  the  lower  cross  brace 
remained,  instead  of  10  or  11  as  had  previously  been  employed.  He 
also  testified  that  he  noticed  that  the  timber  which  was  the  lowest  of 
those  not  taken  away  started  to  break,  and  then  the  sheathing  boards 
commenced  to  give  in  below,  and  that  after  the  earth  had  fallen  from 
down  below  then  the  top  came  down  too.  He  testified  that  he  heard 
a  cracking  sound  about  four  or  five  minutes  after  the  braces  had  been 
removed,  and  that  none  of  the  shoring  planks  fell  until  after  the 
brace  broke.  Guerra,  another  fellow  workman  of  decedent,  testified 
that  three  rows  of  these  cross  braces,  measured  in  a  vertical  line,  had 
been  taken  away,  leaving  a  space  of  15  feet,  measured  from  the  bottom 
of  the  trench  toward  the  top.  Another  witness,  Heitmann,  testified 
that  he  heard  a  rumble  and  cracking  of  timber,  and  then  saw  every- 
thing on  both  sides  falling  in  the  trench  toward  the  center  of  the 
street.    He  adds: 

"A  little  after  eTerythlng  was  falllDg  towards  tbe  center,  tbe  open  gas  main 
started  In  to  light  up." 

Ernest  C.  Moore,  called  as  an  expert  witness  by  plaintiff,  who  on 
the  day  after  the  accident  examined  that  portion  of  the  excavation  im- 
mediately adjoining  the  place  of  the  subsidence  which  had  escaped 
destruction,  also  testified  as  to  the  construction  there  employed,  and  his 
testimony  does  not  vary  substantially  from  that  given  by  the  coem- 
ployes  of  decedent  in  the  particulars  above  specified.  He  gave  some 
additional  testimony  from  which  a  jury  might  have  found  that  the 
sheathing  planks  were  of  unequal  length,  varying  from  10  to  15  feet, 
and  that  owing  to  the  depth  of  the  excavation  it  was  necessary  to  em- 
ploy three  or  more  of  these  planks  placed  one  on  top  of  the  other. 
The  ends  of  these  planks  were  referred  to  in  the  evidence  as  "butts," 
and  these  ends  were  not  spliced  together.  While  it  seems  to  have 
been  the  purpose  to  place  one  of  these  rangers  across  these  butts  or 


Digitized  by 


Google 


424  142  NBW  TOBE  SUPPLEMENT  (Sup.  Ct. 

ends  of  the  planks,  owing  to  the  unequal  length  thereof  at  many  places 
the  butts  were  not  covered  by  the  rangers,  in  some  instances  being 
above  and  in  some  instances  below  these.  In  other  words,  the  rangers 
did  not  couple  the  joints.    Moore  was  asked  the  question : 

"Do  yon  mean  that  the  butts  of  these  plank. were  somewhat  like  the  teeth 
of  a  saw,  some  up  and  some  down?" 

And  he  answered : 

"That  Is  the  point  exactly,  they  were  not  all  on  the  same  line." 

There  was  also  evidence  that  it  was  the  custom,  when  cross  braces 
were  removed  to  permit  the  forward  motion  of  the  iron  forms,  to  sub- 
stitute for  these  a  truss  construction  extending  from  the  ranger  or 
stringer  formerly  braced  by  the  cross  brace  to  the  next  cross  brace 
above,  and  that  in  this  instance  such  construction  was  omitted,  and  the 
shoring  was  nailed  to  the  cross  braces  remaining  overhead  by  wire 
nails.  There  was  also  evidence  that  after  the  accident,  while  the  paint 
upon  some  of  the  buildings  facing  upon  the  street  was  scorched,  indi- 
cating the  presence  of  heat  and  possible  contact  with  flame,  with  two 
or  three  exceptions  none  of  the  glass  in  the  windows  of  these  houses 
was  broken,  and  from  this  is  it  argued  that  no  explosion  could  have 
taken  place.  The  strength  of  this  testimony  was  in  some  instances 
affected  by  cross-examination ;  but  in  the  absence  of  any  contradiction 
or  explanation  it  was  for  a  jury  to  determine  whether  the  cause  of 
the  subsidence  in  question  was  the  giving  way  of  the  shoring  and 
bracing  intended  to  support  the  sides  of  the  trench.  Assuming  that 
a  jury  should  find  that  this  was  the  physical  cause  of  the  subsidence, 
what,  if  anything,  more  was  plaintiff  called  upon  to  establish,  in  order 
to  make  out  a  prima  facie  case  of  defendants'  liability  ? 

[2]  If  such  liability  is  to  be  measured  solely  by  common-law  rules, 
plaintiff  would  have  been  obliged  to  proceed  further  and,  having  es- 
tablished the  physical  cause  of  the  subsidence,  also  show  some  omis- 
sion of  duty  or  negligent  act  upon  the  part  of  decedent's  masters  per- 
sonally, or  upon  the  part  of  those  for  whose  acts  or  omissions  they  are 
responsible.  We  need  not  decide  whether  this  requirement  has  been 
met,  and  whether  the  case  is  controlled  by  the  principle  laid  down  in 
the  cases  of  which  Butler  v.  Townsend,  126  N.  Y.  105,  26  N.  E.  1017, 
and  Kimmer  v.  Weber,  151  N.  Y.  417,  45  N.  E.  860,  56  Am.  St.  Rep. 
630,  are  types,  or  by  that  exemplified  in  Simone  v.  Kirk,  173  N.  Y. 
7,  65  N.  E.  739.  In  1885  a  statute  was  passed  materially  affecting 
the  measure  of  a  master's  liability  with  respect  to  the  cases  therein 
specified.  Laws  of  1885,  c.  314,  as  amended  Laws  of  1891,  c.  214. 
The  provisions  of  this  statute,  with  some  changes  and  alterations 
therein,  were  embodied  in  the  Labor  Law  of  1897  (Laws  of  1897, 
c.  415),  and  have  been  re-enacted  in  the  present  Labor  Law  (Consoli- 
dated Laws,  c.  31  [Laws  of  1909,  c.  36]).  In  1908,  when  this  acci- 
dent happened,  this  statute  contained,  among  others,  this  provision : 

"A  person  employing  or  directing  another  to  perform  labor  of  any  kind  In 
the  erection,  repairing,  altering  or  painting  of  a  house,  building  or  structure 
shall  not  furnish  or  erect,  or  cause  to  be  furnished  or  erected  for  the  per- 
formance of  such  labor,  scaffolding,  hoists,  stays,  ladders  or  other  mechanical 
contrivances  which  are  unsafe,  unsuitable  or  improper,  and  which  are  not 
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ao  constmcted,  placed  and  operated  as  to  give  proper  protection  to  the  life 
and  limb  of  a  person  so  employed  or  engaged."    Id.  §  18. 

This  statute  "lays  upon  the  master  a  positive  prohibition,  from  the 
violation  of  which  neither  his  own  ignorance  nor  the  carelessness  of 
his  servants  will  shield  him."  Caddy  v.  Interborough  Rapid  Transit 
Co.,  195  N.  Y.  415,  88  N.  E.  747,  30  L.  R.  A.  (N.  S.)  30.  An  affirma- 
tive and  imperative  duty  is  thereby  imposed  upon  the  master,  regard- 
less of  his  knowledge,  and  not  dependent  upon  the  affirmative  evidence 
of  negligence.  Whenever  a  stay  or  other  mechanical  appliance  is 
furnished  to  be  used  in  erecting  a  structure,  it  must  be  safe,  suitable, 
ard  proper  for  the  ordinary  uses  for  which  it  is  intended,  or  the 
employer  is  liable. 

[3]  That  this  concrete  sewer,  although  located  beneath  the  surface 
of  the  street,  is  a  structure,  seems  to  be  settled  by  authority.  Caddy 
v.  Interborough  Rapid  Transit  Co.,  supra;  Madden  v.  Hughes,  104 
App.  Div.  101,  93  N.  Y.  Supp.  324;  Stevens  v.  Stanton  Construction 
Co.,  153  App.  Div.  82,  137  N.  Y.  Supp.  1024.  That  this  sheathing, 
shoring,  and  bracing  are  included  in  the  terms  of  this  statute  also 
seems  reasonable.  A  stay  generally  is  "that  which  holds  or  restrains" 
(Century  Dictionary,  title  Stay") ;  "that  which  supports"  (Standard 
Dictionary,  Id.);  "that  which  serves  as  a  prop"  (Webster's  Diction- 
ary, Id.).  Specifically,  as  applied  to  building,  it  is  "a  piece  performing 
the  office  of  a  brace,  to  prevent  the  swerving  or  lateral  deviation  of 
the  piece  to  which  it  is  applied"  (Century  Dictionary,  Id.). 

Defendant  contends  that  the  beneficent  provisions  of  this  statute 
are  to  be  limited,  however,  to  appliances  furnished  to  an  employe, 
with  which  he  is  to  perform  his  labor,  and  not  to  structures  intended, 
as  was  this  sheathing,  shoring,  and  bracing,  to  prepare  the  place  where 
work  should  be  performed  and  render  it  more  safe.  We  deem  this 
construction  too  narrow.  The  object  of  the  statute  was  to  procure  a 
safer  condition  for  workmen  engaged  in  work  more  or  less  hazardous 
in  character. 

"The  statute  mast  be  given  a  fair  and  reasonable  meaning  which  will  nei- 
ther extend  it  beyond  nor  withdraw  It  from  Its  Intended  effect"  Gombert 
T,  McKay,  201  N.  Y.  27,  94  N.  E.  186. 

The  thing  which  by  the  statute  the  master  is  forbidden  to  do  is, 
first,  to  "furnish"  things  specified  which  are  "unsafe,  unsuitable  and 
improper" ;  and,  second,  to  "erect"  such  things.  The  things  specified 
must  not  alone  be  "operated"  so  as  to  give  proper  protection  to  the 
life  and  limb  of  a  person  employed  or  engaged  in  work,  but  must  be 
"constructed"  and  "placed"  to  secure  the  same  result. 

[4-8]  Finally,  it  is  urged  upon  us  that  the  complaint  is  not  so 
framed  as  to  charge  defendant  with  liability  under  this  statute,  and 
that  in  the  trial  court  no  attempt  was  made  to  invoke  its  provisions. 
The  complaint  is  certainly  very  general,  and  almost  every  conceivable 
groimd  of  liability  is  asserted  therein.  But  among  other  allegations 
of  the  cause  of  the  subsidence  from  which  the  death  of  plaintiff's  in- 
testate resulted  is  "that  said  defendants  failed  to  properly  shore,  sup- 
port, and  secure  the  excavation  and  the  ground  contiguous  thereto." 
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This  is  sufficient  to  allow  the  evidence  that  this  was  the  physical  cause 
of  the  "cave-in."  If,  when  that  fact  is  established,  legal  liability  fol- 
lows under  the  statute,  the  complaint  cannot  be  successfully  attacked 
for  insufficiency;  for  the  statute,  being  a  general  one,  need  not  be 
pleaded.  Haggblad  v.  Brooklyn  Heights  R.  R.  Co.,  117  App.  Div. 
838,  102  N.  Y.  Supp.  1039.  Nor  is  it  fatal  that  this  point  was  not 
called  to  the  attention  of  the  trial  court.  It  may  be  that  when  a  case 
has  been  submitted  to  a  jury  upon  a  particular  theory  it  is  too  late  for 
a  plaintiff,  who  has  been  unsuccessful  upon  the  issue  tendered,  to  in- 
ject into  the  case  on  appeal  another  distinct  element  adding  to  the  lia- 
bility of  the  defendant,  and  which  he  has  never  been  called  upon  to 
meet  (Rager  v.  Delaware,  L.  &  W.  R.  R.  Co.,  64  App.  Div.  134,  71 
N.  Y.  Supp.  851);  but  in  the  case  of  a  nonsuit  a  different  rule  ap- 
plies. 

"Every  question  is  open  to  the  plaintiff  which  can  fairly  be  raised  upon 
the  record."  Clemence  v.  City  of  Auburn,  66  N.  Y.  334;  Train  v.  Holland 
Purchase  Ins.  Co.,  62  N.  Y.  598;  Pratt  v.  D.  H.  M.  F.  Ins.  Co.,  130  N.  Y. 
206,  29  N.  E.  117. 

We  have  previously  considered  cases  arising  out  of  the  same  casu- 
alty as  that  from  which  Armenti's  death  resulted.  In  Di  Crescenti  v. 
City  of  New  York,  149  App.  Div.  816,  134  N.  Y.  Supp.  305,  in  which 
case  we  reversed  a  judgment  of  nonsuit  against  the  same  defendants, 
we  did  say  that  the  rule  of  res  ipsa  loquitur  did  not  apply  to  the  ex- 
tent that  the  mere  happening  of  the  subsidence,  without  any  evidence 
as  to  the  probable  cause  thereof,  was,  under  the  circumstances  there 
disclosed,  sufficient  to  impose  upon  defendants  a  prima  facie  liability, 
and  we  followed  that  rule  in  Tengstrom  v.  Rodgers,  155  App.  Div. 
405,  140  N.  Y.  Supp.  249.  But  we  decided  in  the  Di  Crescenti  Case, 
as  we  do  now,  that  if  the  evidence  was  sufficient  to  require  submission 
to  the  jury  of  the  question  whether  the  cause  of  the  subsidence  was 
defective  shoring  a  nonsuit  was  improper,  although  in  that  case  the 
application  of  the  Labor  Law  to  the  facts  of  the  case  was  not  con- 
sidered. 

It  follows  that  the  plaintiff's  exceptions  must  be  sustained  and  a 
new  trial  be  granted ;  costs  to  abide  the  event.    All  concur. 


(157  App.  Div.  351.) 


In  re  McGUIRE  et  aL 


(Supreme  Court,  Appellate  Division,  First  Department    June  13,  1913.) 

L   MUNICIPAi   COBPOBATIONS   (8    218*) — CiVIL    SEBVICE — DiSCnABOE — CONDOCT 

Dbtbiuental  TO  Sebvice — Pbiob  Rules  ob  Obdebs. 

That  a  city's  civil  service  commission  had  made  no  rule  or  order  for- 
bidding the  clerk  tn  charge  of  its  computing  room  from  examining  the 
rating  sheets  in  the  hands  of  monitors  to  take  memoranda  thereof  with 
respect  to  the  names  and  ratings  of  candidates,  who  had  taken  dvll 
service  examinations,  and  leaving  the  room  and  premises  with  such 
memoranda  in  bis  pocket,  did  not  preclude  the  commission  from  remov- 
ing bim  for  such  conduct  if  they  deemed  it  detrimental  to  the  public 
service. 

[Ed.  Note. — For  other  cases,  see  Municipal  (Corporations,  (Cent.  Dig.  ff 
589-598;    Dec.  Dig.  {  218.*] 
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2.  MuNiciFAi.  CoBFOBATioNS  (|  218*) — Civn.  Sebvice — Dischaboe — Substak- 

TIAI.  CHABOE. 

The  cbarge  of  a  city's  drll  service  commission  tbat  tbe  clerk  In  charge 
of  Its  computing  room  had  from  an  examination  of  the  rating  sheets  In 
the  hands  of  monitors  taken  memoranda  of  tbe  ratings  of  certain  candi- 
dates, and  left  the  room  and  premises  with  the  same  In  his  pocket,  giv- 
ing rise  to  suspicion  by  those  working  over  and  under  him  that  he  wa& 
giving  out  advance  information,  is  a  substantial  one  authorizing  theli 
removing  him ;  he  having  no  duty  requiring  him  to  take  such  m'^moranda 
at  such  time,  and  it  not  being  required  to  accept  his  explanation  that  he 
was  taking  the  same  to  see  if  they  corresponded  with  ratings  of  such 
candidates  which  he  had  heard  it  rumored  had  been  given  out  by  some 
one  In  advance. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  H 
689-598;    Dea  Dig.  $  218.»] 

Clarke  and  Scott,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  Albert  D.  McGuire  against  the  Municipal  Civil  Serv- 
ice Commission  of  the  City  of  New  York,  and  those  composing  the 
same.  From  an  order  granting  a  peremptory  writ  requiring  petition- 
er's reinstatement  to  the  position  of  clerk  in  the  office  of  the  Commis- 
sion, from  which  he  was  removed  by  order  of  the  Commission,  re- 
spondents appeal.    Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

ElHot  S.  Benedict,  of  New  York  City  (Terence  Farley,  of  New  York 
City,  on  the  brief),  for  appellants. 

John  Patrick  Walsh,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  petitioner  shows  that  in  the  month  of  April, 
1900,  he  duly  passed  an  open  competitive  examination  held  by  the  Mu- 
nicipal Civil  Service  Commission  of  the  City  of  New  York  for  the  po- 
sition of  senior  clerk  with  said  Commission  and  was  duly  appointed  to 
that  position  on  the  1st  day  of  May,  1901 ;  and  that  he  served  in  that 
capacity  until  the  6th  day  of  November,  1912,  when  he  was  dismissed 
after  certain  charges  had  been  made  and  served  upon  him  and  he  had 
been  afforded  an  opportunity  to  explain  them. 

Petitioner  further  shows  that  he  first  served  about  a  month  as  a 
derk  in  the  computing  room,  where  computations  of  the  ratings  of 
those  who  enter  civil  service  examinations  are  made  after  the  papers 
have  been  marked  by  the  examiners ;  that  he  thereafter  served  as  a 
clerk  in  the  Labor  Bureau  of  the  Commission  until  September,  1909, 
and  thereafter  as  a  clerk  in  the  Information  Bureau  until  October  9, 
1911,  when  he  was  put  in  charge  of  the  computing  room  and  remained 
in  charge  of  that  room  until  his  dismissal ;  that  there  were  several  em- 
ployes of  the  Commission  performing  services  in  the  computing  room 
over  whom  and  whose  work  he  had  supervision  and  charge ;  that  his 
duties  were  to  receive  from  the  examiners  for  the  Commission  all  ex- 
amination papers  on  which  they  had  passed  judgment  and  on  which 
they  had  marked  the  ratings  they  had  given  to  the  candidates,  and  the 
sealed  envelopes  containing  the  identification  cards  of  the  candidates, 
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and  to  open  the  sealed  envelopes  which  contained  information  identi- 
fying the  candidates  who  had  been  known  to  the  examiners  only  by 
numbers,  and  to  enter  upon  a  schedule  the  name  of  the  candidates  and 
the  ratings  given  to  them  by  the  examiners  as  computed  by  the  other 
employes,  and  the  percentage  of  the  total  possible  marks  which  each 
candidate  had  obtained,  and  to  prepare  eligible  list  cards  showing  the 
standing  which  each  candidate  had  received  as  a  result  of  the  examina- 
tions, and  to  arrange  the  same  in  the  order  of  their  standing  beginning 
.with  the  highest  percentage  obtained  by  any  candidate,  and  "to  lay  out 
for  the  other  employes  of  the  Commission  employed  in  the  computing 
room  the  work  to  be  done  by  them,  and  to  be  responsible  to  the  Com- 
mission for  the  proper  performance  by  each  employe  of  the  work  as- 
signed," and  to  guard  the  cards  in  the  computing  room  against  altera- 
tion or  destruction  and  to  prevent  any  information  contained  in  the 
records  from  being  given  out  without  instructions  from  the  Commis- 
sion, and  "if  he  should  learn  or  suspect  that  information  had  leaked 
out  from  the  computing  room  to  investigate  and  endeavor  to  fix  the 
blame  for  it";  that  he  had  been  instructed  by  the  president  of  the 
Commission  to  carefully  guard  the  cards  and  to  be  watchful  of  the 
employes  under  him,  and  "that  he  would  be  held  responsible  for  any 
leak  of  information  if  such  should  occur" ;  that  he  and  the  employes 
under  him  prepared  schedule  sheets  and  eligible  list  cards,  and  that 
consequently  such  employes  were  in  the  possession  of  information 
showing  the  percentages  which  some  candidates  received  and  their  po- 
sition on  the  eligible  list  before  the  time  when  the  list  was  ready  for 
promulgation ;  that  from  October  19  to  October  29,  1912,  there  was 
an  exceptionally  large  amount  of  work  of  this  character  to  be  done  in 
the  computing  room  on  the  reports  of  the  examiners  with  respect  to 
2,538  candidates  for  promotion  as  assistant  foreman  in  the  fire  depart- 
ment, and  that  five  women  known  as  monitors  were  temporarily  added 
to  the  force ;  that  during  this  time  he  was  informed  that  certain  candi- 
dates who  had  taken  the  examinations  for  such  promotion  "claimed 
to  know  the  percentage  which  they  had  received  on  the  examination," 
and,  with  a  view  to  ascertaining  the  source  from  which  the  informa- 
tion had  been  given  out,  he  took  notations  from  some  of  the  monitors 
in  order  to  determine  whether  the  percentages  of  the  candidates  claim- 
ing to  have  information  corresponded  with  the  percentages  which  they 
claimed  to  have  received;  that  the  making  of  these  notations  was  the 
basis  of  the  charge  made  against  him ;  that  he  found  that  the  figures 
did  not  correspond  and  "dismissed  the  matter  from  his  mind" ;  that 
rumors  concerning  the  standing  of  some  of  the  candidates  were  com- 
mon with  respect  to  examinations  for  promotion  in  the  fire  and  police 
departments  before  the  list  was  promulgated  by  the  Commission,  and 
that  such  rumors  were  usually  baseless ;  that  in  making  the  notations 
he  followed  a  practice  which  had  long  existed  and  which  was  not  in 
violation  of  any  rule,  regulation,  or  order  made  by  the  Commission; 
that  on  the  6th  of  November,  1912,  charges  in  writing  were  preferred 
against  him  by  the  Chief  Examiner  for  the  Commission  as  follows : 

"I  hereby  prefer  charges  against  Albert  D.  McGuire  of  conduct  unbecom- 
ing an  employ^  of  this  Commission  and  subverslTe  of  discipline  and  efficiency. 

"From  the  19tli  day  of  October  to  the  29tti,  inclusive,  the  papers  la  the 
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examination  for  promotion  to  assistant  foreman,  fire  department,  were  In  the 
custody  of  the  clerk  In  the  computing  room,  and  during  that  time  certain 
monitors  were  employed  in  calculating  the  percentages  and  preparing  the 
schedule  sheets.  I  charge  that  at  different  times  during  this  period  Mr.  Mc- 
Ouire  improperly  Interfered  with  the  work  of  the  monitors  so  engaged,  en- 
deavoring to  obtain  information  with  reference  to  some  particular  candidates ; 
that  he  went  to  several  of  these  monitors  with  a  slip  of  paper  In  his  hand 
seeking  and  getting  information  from  the  schedule  sheets  with  reference  to 
the  standing  of  some  of  the  candidates  In  that  examination,  and  that  he 
made  memoranda  on  this  slip  of  pa];>er  as  a  result  of  the  information  so  de- 
rived and  that  his  acts  were  irregular  and  improper." 

That  he  appeared  before  the  Commission,  pursuant  to  notice  from 
the  chairman  accompanied  by  a  copy  of  the  charges  and  affording  him, 
at  a  time  and  place  specified,  an  opportunity  to  make  an  explanation, 
and  explained  in  substance  his  duties  and  the  rumors  which  came  to 
him  and  his  investigation  thereof  as  already  stated,  and  gave  to  the 
Commission  the  names  of  persons  who  had  informed  him  concerning 
rumors  with  respect  to  -the  standings  of  certain  candidates,  and  would 
have  given  the  names  of  the  candidates  but  for  the  fact  that  he  had 
been  instructed  by  the  president  of  the  Commission  that  advance  rat- 
ings were  only  to  be  given  to  him,  and  that  the  president  of  the  Com- 
mission in  questioning  the  petitioner  "abruptly  turned  to  other  matters 
at  the  point  when  the  question  naturally  led  up  to  a  disclosing  of  these 
names,"  and  that  he  feared  to  give  the  information  at  that  time  lest 
it  would  be  a  disobedience  of  the  order  of  the  chairman  of  the  Com- 
mission ;  that  after  making  his  explanation  he  was  notified  in  writing 
by  the  president  of  the  Commission  that  the  Commission  found  his  ex- 
planation to  be  unsatisfactory  and  had  ordered  that  he  be  dismissed 
forthwith. 

It  was  further  shown  in  support  of  the  petition,  by  the  affidavit  of 
one  Conway,  who  had  been  assistant  chief  examiner,  that  with  respect 
to  nearly  every  examination  for  promotion  in  the  police  and  fire  de- 
partments rumors  reached  the  office  of  the  Commission  to  the  effect 
that  certain  candidates  had  received  certain  ratings  as  a  result  of  al- 
leged unlawful  conduct  on  the  part  of  some  unnamed  employe  of  the 
Commission ;  that  these  rumors  were  generally  unfounded,  but  that  on 
one  occasion  an  examination  for  police  captain  was  set  aside  as  a  re- 
sult of  investigations  in  behalf  of  the  Commission  with  respect  to  such 
rumors ;  that  like  rumors  were  afloat  with  respect  to  the  examination 
in  question  for  promotion  in  the  fire  department,  and  that  during  the 
compiling  of  the  ratings  of  said  examination  they  were  brought  to  the 
attention  of  the  president  of  the  Commission  with  the  result  that  cer- 
tain firemen  were  dismissed  from  the  service  and  others  were  fined ; 
that  it  had  been  the  practice  during  the  tenure  of  office  of  various  com- 
missioners for  employes  of  the  Commission  in  the  position  which  rela- 
tor held  at  the  time  of  his  removal  "to  make  some  investigation  of 
such  rumors  for  the  purpose  of  verifying  them  before  presenting  them 
to  the  Commission;  that  no  rule  or  regulation  or  order  prohibiting 
such  investigation  had  ever  been  issued  to  his  knowledge  by  any  Com- 
mission against  the  practice." 

In  behalf  of  the  Commission,  it  was  shown  in  opposition  to  the  mo- 
tion that,  before  the  ratings  of  the  candidates  at  such  examination 
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were  published,  several  of  the  candidates  came  to  the  office  of  the  Com- 
mission and  asked  for  their  ratings,  stating  that  ratings  had  been  givea 
to  other  candidates ;  that  about  this  time  the  chief  examiner  informed 
the  commissioners  that  some  of  the  monitors  employed  in  the  comput- 
ing room  had  reported  that  the  petitioner  had  obtained  ratings  from 
schedule  sheets  on  which  they  were  working  and  on  which  the  ratings 
and  standings  of  candidates  were  entered  and  had  been  making  notes 
of  such  information;  that  thereupon  charges  were  preferred  against 
the  petitioner,  and  at  the  meeting  of  the  Commission  at  which  he  was 
afforded  an  opportunity  to  make  an  explanation  the  proceedings  were 
taken  down  in  shorthand,  and  several  of  the  monitors  of  the  Commis- 
sion who  had  worked  in  the  computing  room  at  the  time  the  petitioner 
obtained  the  information  from  the  schedule  sheets  on  which  they  were 
working,  testified  to  such  occurrences,  and  one  of  them  testified  that 
the  petitioner  placed  in  his  pocket  the  paper  on  which  he  made  such 
notations  and  left  the  room  immediately  thereafter ;  that  rumors  with 
respect  to  certain  candidates  having  obtained  ratings  in  advance  were 
much  more  definite  and  persistent  than  usual  at  the  time  in  question, 
and  an  investigation  in  respect  thereto  led  to  the  dismissal  of  several 
firemen  from  the  fire  department  and  to  the  imposition  of  fines  on  a 
munber  of  others  "for  paying  money  to  an  employe  of  the  Bureau  of 
Highways  of  the  Borough  of  Brooklyn  for  the  purpose  of  securing  a 
high  rating  upon  the  Civil  Service  eligible  list  for  said  position  and  for 
failure  to  report  that  they  had  been  approached  for  such  purpose  by 
an  alleged  agent  of  said  employe  in  said  Bureau  of  Highways" ;  and 
that  the  "Commission  felt  that  the  requirement  of  the  Civil  Service 
Law,  that  appointments  and  promotions  should  be  based  upon  competi- 
tive examination  whei;ever  practicable,  would  be  rendered  valueless  if 
any  of  its  employes,  such  as  the  petitioner,  was  in  a  position  to  com- 
municate the  results  of  one  of  its  examinations  to  certain  participants 
therein  in  advance  of  the  publication  of  the  eligible  list  made  up  as 
the  result  of  such  examination." 

When  the  petitioner  came  before  the  Commission  to  offer  an  expla- 
nation, he  attempted  to  explain  his  failure  to  inform  the  commissioners 
with  respect  to  the  rumors  which  came  to. him  concerning  the  ratings 
of  some  of  the  candidates  who  took  the  examination,  on  the  ground 
that  in  so  far  as  his  investigation  went  he  found  that  the  true  ratings 
did  not  correspond  with  the  rumors  concerning  them.  He  admitted 
that  one  of  the  monitors  in  the  computing  room  remonstrated  with 
him  for  looking  at  the  rating  sheets,  and  that  he  made  answer  that  she 
was  probably  putting  a  wrong. construction  on  what  he  was  doing,  and 
that  he  had  looked  at  rating  sheets  in  the  hands  of  monitors  at  least 
half  a  dozen  times,  and  that  he  tpok  a  sheet. of  paper  and  wrote  down 
the  ratings.  On  being  asked  by  one  of  the  commissioners  why  he 
wrote  them  down,  his  only  answer  was, ."I  did  not  see  why  I  should 
not  write  it  down,"  and,  when  pressed  further  for  his  object,  he  said 
that  it  was  so  that  he  might  look  it.  over  afterwards  and  "discover  how 
he  got  the  impression  that  he  got  his  rathig" ;  and,  asked  if  his  pur- 
pose was  not  to  go  out. and  say  that  the  rumor  was  right  or  wrong,  he 
answered  "I  did  not  tell  anyliody  outside.    No  one  was  interested  lev 
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that  extent";  and  he  did  not  see  that  there  was  any. harm  in  his  mak- 
ing a  notation  and  thought  that  as  chief  of  the  bureau  he  had  the  right 
"to  look  over,  the  Hst  under  my  jurisdiction,"  and  when  asked  at  this 
point  by  the  president,  "And  copy  down  the  ratings  of  particular  can- 
didates?" he  answered,  "Yes,  I  would  naturally  take  it  down  when  I 
looked  at  it."  He  was  then  asked,  "What  for,  if  it  was  only  for  your 
own  benefit?"  and  he  answered,  "I  said  that."  He  was  then  asked, 
"Why  did  you  write  it  down  ?"  and  he  answered :  "For  the  reason  that 
I  could  sit  down  afterwards  and  compare  notes  and  glean  some  infor- 
mation. If  I  had  John  Smith  69  and  John  Jones  68  and  went  to  look 
them  up  and  found  they  had  65  and  64,  or  something — then  I  think  it 
would  be  right  to  sit  down  and  look  them  over  and  when  I  had  drawn 
my  conclusions — "  He  was  then  asked  where  he  got  authority  to  take 
up  matters  of  that  kind  and  copy  from  the  list  the  names  for  the  pur- 
pose of  verifying  rumors,  and  he  answered  that  he  did  not  think  it 
was  necessary  for  him  to  report  anything  to  the  Commission  until  he 
had  some  tangible  evidence  that  something  was  wrong.  He  was  then 
asked  where  he  obtained  authority  to  discuss  the  Ust  with  any  one  out- 
side or  to  copy  the  names  or  ratings  or  numbers  of  candidates  from 
the  official  sheets  when  the  records  were  required  to  be  kept  on  the 
sheets  and  not  in  his  pockets,  and  he  answered,  "That  is  all  right. 
They  were  not  written  after  leaving — "  And  he  was  again  asked 
where  he  got  authority  to  do  that,  and  he  said,  "I  didn't  think  there 
was  any  authority  necessary  for  that  matter.  If  I  was  going  out  to 
disclose  it,  it  would  be  another  matter  entirely."  He  was  then  asked 
by  one  of  the  commissioners,  "You  didn't  think  that  the  custody  of 
those  papers  included  authority  to  copy  from  them,  did  you?"  and  to 
this  question  he  made  no  answer.  He  then  said  that  he  made  the  notes 
from  the  records  for  the  purpose  of  retaining  them  temporarily.  And 
at  this  point  the  president  of  the  Commission  informed  him  that  sev- 
eral witnesses  had  testified  that  he  had  left  the  bureau  with  them  in 
his  possession ;  but  this  he  denied  and  asserted  that  he  tore  them  up 
before  leaving,  and  at  this  point  one  of  the  commissioners  observed 
that  he  had  stated  that  his  purpose  was  to  compare  them  with  the  ru- 
mors when  he  got  time,  and  therefore  the  petitioner  said,  "I  would 
look  further."  He  was  then  apparently  interrupted  by  the  chairman, 
who  said:  "The  testimony  is  that  you  left  the  room  several  times." 
The  petitioner  was  then  asked  if  he  had  any  further  explanation,  and 
the  petitioner  replied  that  he  had  not. 

[1]  The  fact  that  the  Commission  had  not  made  a  rule  or  issued  an 
order  forbidding  the  petitioner  from  examining  the  rating  sheets  in  the 
hands  of  the  monitors  for  the  purpose  of  taking  memoranda  thereof 
with  resp(»:t  to  the  names  and  ratings. of  candidates  and  leaving  the 
room  and  premises  with  such  memoranda  in  his  pockets  did  not  pre- 
clude ,the  Commission  from  removing  him  for  such  conduct  if  they 
deemed  it  to  be  detrimental  to  the  public  service.  People  ex  rel.  Hart 
V.  Board  of  Fire  Commissioners,  82  N.  Y.  358. 

[i]  The  authority, of  the  commissioners  to  make  appointments  is 
found  in  section  123  of  the  Greater  New  York  Charter  (Laws  1901,  c. 
466),  which  provides,  among  other  things,  that  they  have  authority  to 
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appoint  "a  secretary,  .examiners  and  such  other  subordinates  as  may 
be  necessary."  It  is  contended  in  behalf  of  the  appellants  that  section 
1543  of  the  Greater  New  York  Charter,  which  gives  regfular  clerks, 
heads  of  bureaus,  .and  persons  holding  positions  in  the  classified  Civil 
Service  subject  to  competitive  examination  a  right  to  make  an  expla- 
nation with  respect  to  the  grounds  assigned  for  their  removal,  is  not 
applicable  to  the ,  appointees  of  the  Civil  Service  Commission.  It  is 
claimed  by  virtue  of  section  3  of  article  10  of  the  state  Constitution 
and  on  the  authority  of  Abrams  v.  Horton,  18  App.  Div.  208,  45  N.  Y, 
iBupp.  887,  and  People  ex  rel.  Fonda  v.  Morton,  148  N.  Y.  156,  42  N. 
E.  538,  that  the  appointees  of  the  appellants  hold  during  the  pleasure 
of  the  Commission,  and  People  ex  rel.  O'Keefe  v.  Hynes,  101  App. 
Div.  453,  91  N.  Y.  Supp.  1032,  is  relied  upon  to  show  that,  if  the  peti- 
tioner was  not  entitled  to  an  opportunity  to  make  an  explanation,  the 
fact  that  they  afforded  him  such  an  opportunity  gives  him  no  rights. 
I  am  of  opinion,  however,  that  it  is  not  necessary  to  decide  those  ques- 
tions on  this  appeal,  for,  assuming  that  the  provisions  of  section  1543 
are  applicable,  I  think  the  petitioner  was  properly  removed. 

The  theory  upon  which  the  writ  was  granted  and  upon  which  it  is 
sought  to  sustain  the  order  is  that  the  charges  were  frivolous,  and 
Matter  of  Griffin  v.  Thompson,  202  N.  Y.  104,  95  N.  E.  7,  which  re- 
versed the  decision  made  hy  this  department  by  a  divided  court  (140 
App.  Div.  904,  125  N.  Y.  Supp.  1123)  is  cited  in  support  of  that  con- 
tention. In  that  case  and  in  numerous  other  decisions  (see  People  ex 
rel.  Baum  v.  Butler,  120  App.  Div.  807,  105  N.  Y.  Supp.  606;  People 
ex  rel.  Brown  v.  O'Brien,  137  App.  Div.  311,  122  N.  Y.  Supp.  25; 
People  ex  rel.  Meeks  v.  Drummond,  141  N.  Y.  Supp.  315,  April,  1913), 
it  was  declared  to  be  the  law  with  respect  to  the  removals  of  persons 
in  the  civil  service  not  entitled  to  a  trial  but  merely  to  notice  of  charg- 
es and  an  opportunity  to  make  an  explanation  that  the  official  or  body 
in  whom  the  power  of  removal  is  vested,  may  act  upon  his  or  their  own 
knowledge,  or  on  any  information  received  from  other  sources,  and  if 
the  charge  be  substantial,  the  court  is  without  authority  to  review  the 
determination  with  respect  to  the  sufficiency  of  the  explanation;  but 
that,  if  the  charge  be  frivolous  and  without  substance,  then  the  remov- 
al may  not  be  predicated  thereon. 

In  the  case  at  bar  it  is  manifest  that,  if  the  charge  was  sufficient  to 
give  the  commissioners  jurisdiction  to  remove  the  petitioner,  the  exer- 
cise of  that  discretion  should  not  be  reviewed.  No  argument  need  be 
advanced  to  show  the  importance  to  the  public  interests  of  leaving  a 
wide  discretion  to  the  commissioners  in  a  matter  of  this  kind,  for  not 
only  would  the  civil  service  be  demoralized,  but  the  integrity  of  the 
commissioners  would  be  questioned  unless  they  are  permitted  to  so 
conduct  their  offices  and  govern  and  control  those  in  their  employ  that 
the  civil  service  laws,  rules,  and  regulations  will  be  honestly  and  im- 
partially administered,  and  in  a  manner  to  inspire  and  retain  public 
confidence  with  respect  thereto  which  would  soon  be  destroyed  by  the 
giving  out  of  advance  information  with  respect  to  ratings  or  by  a  prev- 
alent belief  that  this  was  done. 

The  petitioner  was  neither  charged  with  making  false  ratings  nor 
giving  out  advance  information;   but  he  had  reason  to  believe  that 
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such  information  was  being  given  out,  and  he  so  conducted  himself  as 
to  give  rise  to  suspicion  on  the  part  of  those  working  over  and  under 
him  and  on  the  part  of  the  commissioners  that  he  was  giving  it  out. 
He  had  no  duty  to  perform  which  required  him  to  take  memoranda  in 
writing  with  respect  to  names  and  ratings  of  candidates  at  the  time 
when  he  took  them  from  the  papers  in  the  hands  of  the  monitors. 
His  conduct  cannot  be  justified  on  the  theory  that  it  was  his  duty  to 
see  that  those  over  whom  he  had  supervision  performed  their  duties. 
He  was  not,  in  these  matters,  examining  the  work  of  the  monitors  and 
other  employes  with  that  end  in  view.  His  only  explanation  for  tak- 
ing the  memoranda  is  that  they  were  taken  with  a  view  to  comparing 
them  with  information  he  had  received  with  respect  to  rumors  afloat 
concerning  the  rating  of  some  of  the  candidates;  but  it  would  seem 
that  he  did  not  show  that  he  had  in  his  possession  any  memoranda 
with  respect  to  such  rumored  ratings,  and  if  he  had,  or  if  he  remem- 
bered the  ratings  according  to  the  nunors,  he  could  have  discovered 
whether  they  corresponded  on  a  mere  inspection  of  the  schedule  of 
ratings  in  the  hands  of  the  other  employes  without  writing  down  and 
carrying  away  in  his  pockets  the  actual  ratings.  Moreover,  occupying 
such  a  responsible  position,  it  would  seem  that,  if  he  had  had  the  prop- 
er conception  of  the  duties  of  his  office  and  of  his  duty  to  the  commis- 
sioners, he  would  have  reported  to  them  and  have  asked  them  for  in- 
structions, instead  of  taking  these  memoranda  in  an  apparently  irreg- 
ular manner,  and  putting  them  in  his  pockets  and  leaving  the  room  or 
bureau,  and  thus  giving  rise  to  comment  and  suspicion  on  the  part  of 
the  other  employes.  The  commissioners  were  not  obliged  to  accept  his 
assertion  with  respect  to  what  he  deemed  to  be  his  duty,  and  it  is  evi- 
dent from  the  questions  that  they  propounded  to  him  that  they  deemed 
his  conduct  most  irregular  and  considered  that  it  was  no  part  of  his 
duty  to  obtain  this  information  in  the  manner  and  at  the  times 
charged. 

I  am  of  opinion,  therefore,  that  the  charges  were  substantial,  and, 
since  they  were  acted  upon  in  good  faith,  there  is  no  basis  upon  which 
the  dismissal  of  the  petitioner  can  be  adjudged  to  have  been  illegal. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN,  J.,  concur.  CIvARKE 
and  SCOTT,  JJ.,  dissent. 


(81  BUsc.  Rep.  185.) 

WOLPB  V.  MACK. 

(Supreme  Court,  Appellate  Term,  First  Department    June  18,  1813.) 

1.  Attobnet  AMD  Client  (J  144*) — Contbact  fob  Fees — Constbuctiow — "Re- 

COVEBT." 

Where  an  attorney  In  a  contract  for  fees  specified  for  20  per  cent  of 
any  recovery  in  the  case,  the  word  "recovery"  should  be  construed  in 
the  sense  of  restoration  or  vindication  of  the  client's  rights  by  a  formal 
Judgment  or  decree  of  a  competent  court  at  his  instance  and  suit,  or 
the  obtaining  by  such  Judgment  of  some  right  or  property  which  had  been 

•For  oUier  cases  ue  same  toplo  A  (  KUioaB  In  Dae.  A  Am.  Digs.  IMT  to  date,  ft  Rep'r  Indezaa 
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taken  or  withheld  from  him;  and  hence  the  attorney  would  not  be  per- 
mitted to  claim  that  the  contract  only  provided  for  fees  in  case  of  settle- 
ment without  suit 

(Ed.  Note.— For  other  cases,  see  Attorney  and  GUent,  Cent  Dig.  U  332, 
833;    Dec.  Dig.  S  1^* 

For  other  definitions,  see  Words  and  Phrases,  voL  7,  pik.  6019,  8020.] 
2.  Attobnet  and  Client  (|  117*) — Money  Collected — Relation  of  Pabtixs. 

The  relation  between  an  attorney  and  his  client  with  reference  to  money 
collected  by  the  attorney  is  not  that  of  debtor  and  creditor,  but  the  fiduci- 
ary one  of  principal  and  agent,  since  the  money  belongs  absolutely  to  the 
client,  and  he  can  compel  the  attorney  to  pay  it  over  by  sununary  pro- 
ceedings. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  H 
232,  234,  235;    Dec.  Dig.  |  117.*] 

8.  Attobnet  and  Client  ({  190*) — Attobnet's  Likn — ^Adjusticent — SmucABr 
Pboceedinob — Payment  of  Money. 

Where  an  attorney  asserts  a  lien  for  fees  in  summary  proceedings  to 
compel  him  to  pay  over  money  collected  for  his  client,  the  lien  will  be 
adjusted  in  that  proceeding,  and  Judgment  rendered  requiring  blm  to 
pay  over  the  balance. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  H  412- 
417;    Dec.  Dig.  f  190.*] 

4.  Attobnet  and  Client  ({    186*; — Contract  fob  Sebvices  —  Attobnet's 

Lien. 

Where  an  attorney  pays  over  the  balance  over  and  above  the  amount 
which  he  claims  for  services,  his  lien  on  the  amount  so  paid  Is  ter- 
minated, and  only  attaches  to  the  amount  held  by  him,  which  is  still 
subject  to  adjustment  by  the  court,  either  In  summary  proceedings  or 
In  an  action. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  S  393 ; 
Dec.  Dig.  i  186.*] 

5.  Aooobd  and  Satisfaction  (8  11*) — Attobnet  and  Client. 

Where  an  attorney,  having  made  a  settlement  of  a  claim  for  his  client, 
sent  him  a  check  for  the  proceeds,  less  33 1^  per  cent  which  he  retained 
as  fees,  he  could  not,  by  notifying  the  client  that  he  accepted  and  cashed 
the  check  in  full  settlement  of  his  claim,  establish  an  accord  and  satlg- 
f action;  such  doctrine  not  applying  to  a  payment  by  an  attorney  to  his 
client. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent  Dig.  |f 
75-82;  Dec.  Dig.  1 11.*] 

Ouy,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  -Fifth  Dis- 
trict. 

Action  by  Moses  Wolfe  against  James  F.  Mack.  Judgment  for  de- 
fendant, and. plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1913,  before  GUY,  GERARD,  and  PAGE,  JJ. 

Williams  &  Thomas,  of  New  York  City,  for  appellant 
James  P.  Mack,  of  New  York  City,  pro  se. 

PAGE,  J.  This  action  is  brought  by  a  client  against  his  attorney 
to  recover  a  balance  of  money  had  and  received.  The  plaintiff  had  a 
claim  against  the  Jewelers'  Safety  Fund  Society  under  a  policy  of  in- 
surance that  he  had  unsuccessfully  attempted  to  adjust.  He  retained 
the  defendant,  an  action  was  brought,  and  a  recovery  had  in  plaintiff's 

•For  other  easM  «••  mid*  topto  ft  (  muubju  In  Dec.  ft  Am.  Dice.  1S07  to  dkte,  *  Rep'r  Indexes 
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favor.  A  dispute  then  arose  as  to  the  amount. of  defendant's  compen- 
sation; the  plaintiff  claiming  that  defendant  had  agreed  to  accept  20 
per  cent,  of  the  recovery  for  his  services,  and  the  defendant  claiming 
to  be  entitled  to  33%  per  cent,  thereof.  The  defendant  sent  plaintiff 
a  check  for  $1,025.35,  upon  which  was  written,  "Wolfe  v.  Jewelers'  S. 
F.  S.,  in  full  settlement."    The  letter  accompanying  the  check  stated : 

"In  accordance  with  our  agreement  of  last  evening,  I  Inclose  my  certified 
check  for  $1,025.36  in  full  settlement  Kindly  sign  the  inclosed  receipt  in 
full  as  agreed." 

The  plaintiff  retained  the  check,  but  immediately  wrote  to  the  de- 
fendant that  he  would  not  accept  it  in  full  settlement,  and  demanded 
the  balance.    Defendant  thereupon  wrote  to  the  plaintiff : 

"Tou  cannot  keep  that  check,  in  view  of  the  statement  •  •  •  that  it 
was  in  full  settlement  in  both  letter  and  check,  and  claim  a  balance  due 
you,  because  this  Is  contrary  to  our  agreement,  contrary  to  the  terms  under 
which  the  check  was  sent,  and  will  be  in  accord  and  satisfaction." 

Some  three  weeks  later  a  letter  was  written  to  defendant  on  behalf 
of  plaintiff,  stating  that  he  still  had  the  check,  and  declining  to  accept 
upon  the  terms  stated  in  the  letter.  Defendant  did  not  answer  this 
letter,  and  refused  to  pay  the  balance  on  demand.  The  plaintiff  de- 
posited the  check  and  brought  this  action.  Judgment  has  been  given 
in  favor  of  the  defendant. 

[1]  At  the  time  plaintiff  retained  defendant  he  paid  him  $25  and 
received  the  following: 

"June  24,  1911. 

"Receired  of  Mr.  Wolfe  $25  in  the  case  of  Wolfe  y.  Jewelers'  Safety  Fund 
Society ;  it  being  understood  that  I  am  to  have,  in  addition  to  said  $25,  20 
per  cent  of  any  recovery  In  said  case.  .  James  F.  Mack." 

The  defendant  claims  that  it  was  the  understanding  of  the  parties 
that  this  20  per  cent,  was  to  be  for  any  adjustment  of  the  claim  or  col- 
lection thereof  without  action.  If  this  were  the  fact,  he  used  very 
inept  language  to  express  the  idea.  The  word  "recovery,"  in  law, 
means: 

"The  restoration  or  vindication  of  a  right  existing  in  a  person,  by  the  for- 
mal Judgment  or  decree  of  a  competent  court,  at  his  Instance  and  suit,  or 
the  obtaining  by  such  judgment  of  some  right  or  property  which  has  been 
taken  and  withheld  from  him."    Black's  Law  Dictionary. 

Therefore  an  attorney  should  not  be  allowed  to  urge  that,  when  he 
used  the  words  "recovery  in  said  case,"  he  did  not  intend  thereby  that 
he  should  prosecute,  or  even  bring,  an  action,  but  that  he  intended  to 
only  agree  to  collect  by  amicable  negotiation,  without  suit.  "The  at- 
torney claims  that  at  about  the  time  the  complaint  was  verified  he  told 
the  plaintiff  that  he  should  claim  a  reasonable  fee,  and  again  he  testi- 
fied that  after  he  had  collected  the  judgment  he  informed  the  client 
that  he  •  demanded  one-third  of  the  recovery  as  a  fair  and  reasonable 
fee,  and  that  after  some  discussion  the  plaintiff  agreed  to  his  making 
such  deduction  from  the  recovery.  Both  of  these  statements  were 
flatly  denied  by  the  plaintiff;  and. if  the  learned  trial  justice  had  re- 
solved these  contested  questions  of  fact  in  defendant's  favor,  and  given 
judgment  on  that  ground,  I  would  not  be  inclined  to  interfere  with  his 
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decision.    He  has,  however,  expressly  given  judgment  for  thfe  defend- 
ant upon  the  ground  that : 

"The  acceptance  of  the  check,  after  notice  to  plaintiff  by  defendant  in 
writing,  operated  as  an  accord  and  satisfaction." 

[2-4]  With  this  conclusion  I  cannot  agree.  The  relation  between 
attorney  and  client,  with  regard  to  money  collected,  is  not  that  of  debt- 
or and  creditor,  but  the  fiduciary  one  of  principal  and  agent.  The 
money  belongs  absolutely  to  the  client,  and  he  can  compel  the  attorney 
to  pay  it  over  by  summary  proceedings.  If  in  such  proceeding  the  at- 
torney asserts  a  lien,  his  lien  will  be  adjusted,  and  he  will  be  required 
to  pay  over  the  balance.  But  if  he  pays  over  the  balance,  over  and 
above  the  amount  which  he  claims  for  services,  his  lien  on  the  amount 
paid  over  is  gone,  and  only  attaches  to  the  amount  held  by  him,  which 
is  still  subject  to  adjustment  by  the  court,  either  in  a  summary  pro- 
ceeding or  in  an  action. 

[5]  This  identical  question  has  been  recently  passed  upon  by  the 
Appellate  Division,  Fourth  Department,  in  General  Fireproof  Con- 
struction Co.  v.  Butterfield,  143  App.  Div.  708,  128  N.  Y.  Supp.  407. 
The  court  said : 

"The  money  collected  by  the  defendant  belonged  to  the  plaintiff.  The  de- 
fendant at  most  had  a  lien  upon  it  for  his  services,  and  could  retain  what 
he  was  legally  entitled  to  for  such  services.  When  the  defendant  sent  the 
check  for  a  part  of  the  money,  he  limited  his  right  to  compensation  to  the 
amount  retained  by  him,  and  conceded  that  the  amount  seat  belonged  to 
the  plaintiff.  Under  these  circumstances  the  plaintiff  was  not  bound  to  re- 
turn its  own  money  to  defendant,  under  penalty  of  acknowledging  defend- 
ant's right  to  the  balance  retained.  Plaintiff  had  a  right  to  retain  the  money 
paid  to  It,  and  to  sue  for  and  recover  any  portion  of  the  balance  to  which 
it  was  entitled.  It  is  not  a  case  for  the  application  of  the  rule  of  accord 
and  satisfaction.  It  would  not  be  quite  fair  for  the  defendant  to  say :  'I 
send  you  an  amount  which  I  concede  is  yours;  but,  if  you  take  it,  you  must 
acknowledge  you  are  not  entitled  to  any  part  of  the  moneys  I  have  retained.' 
Eames  Vacuum  Brake  Co.  r.  Prosser,  157  N.  Y.  289,  291  [51  N.  E.  986]." 

The  case  of  Dunn  v.  Whalen,  120  App.  Div.  729,  105  N.  Y.  Supp. 
588,  relied  upon  by  the  respondent,  is  not  an  authority  in  support  of 
the  case  at  bar.  In  that  case  the  attorney  accepted  a  check  in  full  set- 
tlement of  his  bill  for  services  rendered.  The  liability  of  the  client  to 
the  attorney  for  services  rendered  is  that  of  debtor  and  creditor,  and, 
of  course,  if  there  is  a  dispute  as  to  the  value  of  the  services,  and  the 
client  sends  a  check  for  a  less  amount  than  the  attorney  claims  in  full 
settlement  thereof,  and  he  accepts  and  retains  it,  an  accord  and  satis- 
faction arises. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event 

GERARD,  J.,  concurs. 

GUY,  J.  (dissenting).  I  cannot  concur  either  in  the  conclusion  ar- 
rived at  by  my  learned  colleagues  or  in  the  reasons  advanced  by  them 
in  support  thereof.  Their  decision  is  predicated  on  the  erroneous 
assumption  that  the  relations  between  plaintijBE  and  defendant  herein 
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were  merely  fiduciary,  and  not  contractual.  The  evidence  shows  just 
the  contrary.  Both  plaintiff  and  defendant  testified  to  the  making  ot 
an  express  contract,  whereby  plaintiff  employed  defendant  to  collect 
a  certain  claim  of  insurance  for  plaintiff,  and  agreed  to  pay  him  ei- 
ther a  contingent  fee  of  20  per  cent,  or  a  reasonable  fee  for  his  serv- 
ices. Plaintiff  and  defendant  agree  that  a  contract  of  this  general 
character  was  made,  though  they  differ  as  to  the  terms  of  the  con- 
tract; plaintiff  claiming  that  defendant  was  limited  thereby  to  a  20 
per  cent,  fee,  and  denying  any  subsequent  modification  of  the  con- 
tract, and  defendant  claiming  that  the  20  per  cent,  provision  was  only 
applicable  to  collection  without  litigation,  and  that  there  was  a  sub- 
sequent modification  of  the  agreement,  providing  that  he  should  re- 
ceive, in  addition  to  the  20  per  cent.,  a  reasonable  fee  for  his  services 
in  the  event  of  litigation.  The  effort  to  collect  without  litigation  failed, 
an  action  was  brought,  the  case  tried  before  a  jury,  and  judgment 
recovered  in  favor  of  plaintiff.  The  case  was  aj^ealed,  and  on  appeal 
the  judgment  affirmed,  and  the  amount  of  the  judgment,  $1,440.53, 
collected  by  the  defendant  herein.  A  dispute  then  arose  between 
client  and  attorney  as  to  the  proper  amount  of  the  attorney's  fees. 
Plaintiff  and  defendant  had  one  or  mo^e  conferences  on  the  subject, 
and  defendant  testified  that  on  May  15,  1912,  plaintiff  stated  to  him 
that  if  he,  the  defendant,  would  send  him  a  certified  check  the  follow- 
ing morning  for  two-thirds  of  the  amotmt  collected,  retaining  one- 
third  of  the  amount  collected  as  his  fee,  plaintiff  would  send  him  a 
receipt  in  full  settlement  of  the  matter.  Plaintiff  denies  making  such 
a  statement,  but  the  documentary  evidence  introduced  supports  de- 
fendant's contention.  On  May  16,  1912,  the  morning  following  the 
alleged  conference,  defendant  sent  plaintiff  a  certified  check,  across 
the  face  of  which  was  written,  "Wolfe  v.  Jewelers'  S.  F.  S.,  in  full 
settlement,"  accompanied  by  a  letter  worded  as  follows: 

"In  accordance  with  our  agreement  of  last  evening,  I  inclose  you  my  cer- 
tlfled  cbeck  for  $1,025.35  in  full  settlement  Kindly  sign  the  Inclosed  receipt 
Id  full  as  agreed." 

On  the  following  day  the  defendant  received  from  plaintiff  a  letter, 
stating  that  plaintiff  would  not  accept  the  said  check  in  full  settlement, 
but  only  on  account,  whereupon  defendant  wrote  plaintiff  as  follows : 

"My  letter  to  yon  of  the  16th  inst,  Inclosing  said  check,  was  in  full  settle- 
ment, and  requested  you  to  send  a  receipt  in  full  as  agreed.  My  said  check 
also  l>ore  on  Its  face  tliat  it  was  in  full  settlement  of  the  above  case.  Tou 
cannot  keep  that  check,  in  view  of  the  statement  In  my  letter  and  the  state- 
ment that  it  was  in  full  settlement  in  both  letter  and  check,  and  claim  a  bal- 
ance due  yon,  because  this  is  contrary  to  any  agreement,  contrary  to  the 
terms  under  which  the  check  was  sent,  and  it  loill  ie  in  eKxord  and  satig- 
Jtetion." 

This  letter  was  dated  May  17,  1912,  and  plaintiff  returned  no  an- 
swer thereto  until  June  8,  1912,  24  days  later,  when  a  letter  was  writ- 
ten by  plaintiff's  direction  to  defendant,  stating : 

"Mr.  Wolfe  still  lias  this  check  and  declines  to  accept  it  npon  the  terms 
itated  In  your  letter." 
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Defendant  did  not  answer  this  letter,  or  a  subsequent  letter  writ- 
ten by  plaintiff  to  him.  In  my  opinion,  no  further  answer  could  be 
required  from  defendant,  after  his  letter  of  May  17th. 

While  conceding  that  this  state  of  facts  would  make  out  a  com- 
plete accord  and  satisfaction  as  between  ordinary  debtors  and  cred- 
itors, my  learned  colleagues  have  concluded,  on  the  authority  of  Gen- 
eral Fireproof  Construction  Co.  v.  Butterfield,  143  App.  Div.  708,  128 
N.  Y.  Supp.  407,  that  the  principle  of  accord  and  satisfaction  does 
not  apply,  as  between  attorney  and  client,  where  the  attorney  has  col- 
lected money  on  behalf  of  the  client;  that  where  an  attorney  collects 
money  for  a  client,  the  money  belongs  to  the  client,  and  the  attorney 
is  only  entitled  to  retain  what  he  daims  for  his  services;  that  in 
sending  a  check  to  the  client,  he  concedes  that  the  amount  sent  belongs 
to  the  client,  and,  under  such  circumstances,  the  client  is  not  bound  to 
return  the  money  to  the  attorney  under  penalty  of  acknowledging  the 
attorney's  right  to  the  balance  retained,  but  has  a  right  to  retain  the 
money  paid  and  sue  for  and  recover  any  portion  of  the  balance  to 
which  the  client  is  entitled.  In  the  case  cited  the  learned  Appellate 
Division  bases  its  decision  upon  what  I  deem  to  be  an  utter  miscon- 
ception of  the  principle  laid  tlown  in  Eames  Vacuum  Brake  Co.  v. 
Prosser,  157  N.  Y.  289,  301,  51  N.  E.  986.  The  ground  of  the  deci- 
sion in  the  latter  case  is  that,  in  view  of  a  rescission  agreement  en- 
tered into  between  plaintiff  and  defendant,  there  was  no  basis  for 
defendant's  claim  for  commissions,  and  the  court,  referring  to  the 
decisions  in  Fuller  v.  Kemp,  138  N.  Y.  231,  33  N.  E.  1034,  20  L.  R. 
A.  785,  and  Nassoiy  v.  Tomlinson,  148  N.  Y.  326,  42  N.  E.  715,  51 
Am.  St.  Rep.  695,  says : 

"In  those  cases  there  were  disputed  claims,  and  the  checks  were  deemed  to 
have  been  offered  In  each  instance  as  a  settlement.  •  •  •  In  the  case  un- 
der consideration  we  have  no  such  tender  of  checks  as  a  settlement  between 
the  parties." 

In  the  case  at  bar  we  have,  not  only  a  tender  of  the  check  in  full 
settlement,  as  shown  by  the  indorsement  on  the  face  of  the  check  and 
the  contents  of  the  letter  accompanying  it,  but  a  subsequent  reitera- 
tion by  the  defendant  that,  if  used,  the  check  must  be  accepted  in  full 
settlement  of  the  controversy.  The  decision  of  the  learned  Appellate 
Division,  Fourth  Department,  in  General  Fireproof  Construction  Co. 
v.  Butterfield,  supra,  is  furthermore  in  direct  contravention  of  the 
rule  laid  down  in  every  recent  decision  of  our  highest  court  of  re- 
view and  of  the  Appellate  Division  of  the  First  Department,  which 
it  is  our  duty  to  follow. 

In  Dunn  v.  Whalen,  120  App.  Div.  729,  105  N.  Y.  Supp.  588,  the 
principle  of  accord  and  satisfaction  is  applied  where  the  attorney  has 
received  and  retained  a  check  sent  by  the  client  in  full  settlement  of 
the  attorney's  claim.  It  is  naively  suggested  in  the  majority  opinion 
herein  that  this  only  furnishes  authority  for  applying  the  principle 
of  accord  and  satisfaction  to  the  attorney,  not  for  applying  it  to  the 
client ;  but  it  is  a  novel  and  most  unjust  proposition  that,  where  par- 
ties have  entered  into  contractual  obligations,  a  universally  recog- 
nized principle  of  law  may  be  invoked  by  one  of  the  contracting  par- 
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ties,  but  must  be  denied  to  the  other.  If  the  matter  in  dispute  is  prop- 
erly the  subject  of  accord  and  satisfaction,  either  party  to  the  dispute 
is  entitled  to  invoke  that  principle. 

I  deem  it  equally  fallacious  to  contend  that  defendant's  lien  for 
services  only  applied  to  so  much  of  the  money  collected  as  represented 
his  fees.  The  rule  is  well  established  that,  where  an  action  at  law  has 
been  begun,  the  attorney's  lien  for  services  applies  to  the  entire  sub- 
ject-matter of  the  controversy  and  the  proceeds  thereof.  Code  of  Civil 
Procedure,  §  66;  Matter  of  Regan,  167  N.  Y.  338,  343,  60  N.  E.  658. 
In  this  case  the  money  collected  after  judgment  was  deposited  in  the 
attorney's  bank  account.  It  did  not  •  belong,  as  suggested,  to  the  plaih- 
tiff  alone,  but  was  the  joint  property  of  plaintiff  and  defendant  in  pro- 
portion to  their  respective  interests  therein.  It  was  not  separable  or 
distinguishable,  after  deposit,  from  the  other  moneys  in  defendant's 
account ;  but  plaintiff  was  entitled  to  recover  from  the  defendant,  on 
an  accounting  between  them,  the  amount  so  collected  less  the  proper 
fee  of  the  defendant  as  attorney.  The  amount  of  his  claim  was  mat- 
ter of  dispute,  which  the  trial  judge,  acting  without  a  jury,  may  be 
assumed  to  have  decided  in  favor  of  the  defendant,  even  though  in  his 
opinion  he  states  that  the  acceptance  and  retention  of  the  check  con- 
stituted in  itself  an  accord  and  satisfaction.  In  the  light  of  all  the  evi- 
dence in  the  case,  the  acceptance  and  retention  of  the  check  did  estab- 
lish an  accord  and  satisfaction.  To  hold  that  the  principle  of  accord 
and  satisfaction  cannot  apply  to  the  adjustment  of  a  dispute  of  this 
character  is  to  hold,  in  effect,  that  the  principle  does  not  exist ;  for  in 
every  conceivable  case  where  the  doctrine  is  sought  to  be  applied  the 
person  paying  the  money  admits  that  the  person  receiving  it  is  entitled 
to  at  least  that  amount,  and  that  the  person  making  the  payment  is 
only  entitled  to  what  he  retains. 

'The  principle  underljring  accord  and  satisfaction  is  not  merely  the 
admission  of  the  person  paying  money  that  a  certain  amount  belongs 
to  the  recipient  thereof,  but  also  the  implied  admission  of  the  person 
receiving  the  money,  which  arises  from  his  retention  thereof,  where  it 
is  unequivocally  tendered  as  in  full  settlement.  The  decisions  of  the 
Court  of  Appeals  on  this  point  are  too  numerous  to  leave  room  for 
doubt.  When  money  is  tendered  in  full  settlement  of  a  matter  as  to 
which  there  has  been  a  genuine  dispute,  "the  law  permits  but  two  al- 
ternatives, either  reject  or  accept  in  accordance  with  the  condition." 
Logan  V.  Davidson,  18  App.  Div.  356,  357,  45  N.  Y.  Supp.  961.  See, 
also,  Jackson  v.  Volkening,  81  App.  Div.  36,  80  N.  Y.  Supp.  1102,  af- 
firmed 178  N.  Y.  562,  70  N.  E.  1101 ;  Fuller  v.  Kemp,  supra. 

"Where  a  debtor  offers  a  certain  sum  of  money  in  full  satisfaction  of  an 
nnliquldated  demand,  and  the  creditor  accepts  and  retains  tbe  money,  his 
claim  is  canceled,  and  no  protest,  declaration,  or  denial  on  bis  part,  so  long 
as  tbe  condition  is  insisted  upon  by  the  debtor,  can  vary  the  result."  Fuller 
V.  Kemp,  supra. 

"If  a  demand  is  unliquidated,  the  acceptance  of  a  part  and  an  agreement 
to  cancel  the  entire  debt  furnishes  a  new  consideration,  found  in  the  compro- 
mise, which  will  support  an  accord  and  satisfaction.  A  demand  is  not  liqui- 
dated, even  if  it  appears  that  something  is  due,  unless  it  appears  how  much 
Is  due;  and  when  it  i»  admitted  that  one  of  two  specific  sum*  it  due,  but 
there  it  a  genuine  dispute  a*  to  lohAch  it  the  proper  amount,  the  demand  it 
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regarded  as  unliquidated,  wltbln  tbe  meaning  of  that  term  as  applied  to  the 
subject  of  accord  and  satisfaction.  If,  when  the  amount  of  an  indebtedness 
is  in  dispute,  the  debtor  sends  the  creditor  a  check  for  tbe  sum  conceded  by 
the  debtor  to  be  due,  with  an  unsigned  receipt  'in  full'  and  a  letter  requesting 
the  signing  and  return  of  the  voucher,  the  offer  of  payment  Is  to  be  deemed 
made  upon  the  condition  of  its  acceptance  in  satisfaction  of  the  debt ;  and  if 
the  creditor  retains  the  papers,  and,  after  claiming  a  larger  sum,  and  the  re- 
fusal of  the  debtor  to  pay  anything  more.  Indorses  and  collects  the  check, 
such  acceptance  of  the  check  imports  an  election  to  be  bound  by  the  condi- 
tion on  which  It  was  offered,  and  constitutes  an  accord  and  satisfaction, 
which  will  not  be  affected  by  the  creditor's  subsequently  sending  the  debtor 
a  receipt  'on  account,'  unless  such  receipt  is  acquiesced  in  by  the  debtor." 
Nassoiy  T.  Tomlinson,  supra. 

Proper  deference  for  the  views  of  our  highest  court  of  review  and 
for  the  decisions  of  the  Appellate  Division  of  this  First  Department  re- 
quires an  affirmance  of  the  judgment  in  this  case. 


(156  App.  Div.  810.)| 

COLUMBIA-KNICKEBBOCKER  TRUST  CO.  v.  MILLEE. 

(Supreme  Court,  Appellate  Division,  First  Department    May  29,  1913.) 

1.  Banks  and  Banking  (8  320*) — Cleabino  Houses — Checks — PATiiENT. 

If  both  the  bank  collecting  a  check  through  the  Clearing  House  and 
the  bank  upon  which  it  was  drawn  understood  that  the  receiving  of  the 
check  through  the  Clearing  House  was  not  intended  to  constitute  pay- 
ment, it  cannot  be  claimed  by  a  payee  and  indorser  of  the  check  that 
there  was  a  payment 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  S  1226 ; 
Dec.  Dig.  i  320.*] 

2.  Banks  and  Banking  (§  320*) — Payment  Thbough  Cleabinq  House. 

The  several  banks  belonging  to  a  Clearing  House  Association  do  not 
maintain  agents  at  tbe  Clearing  House  to  pass  upon  the  validity  of  the 
check  going  through  the  Clearing  House,  but  merely  examine  the  checks 
drawn  against  themselves  after  they  are  sent  by  the  association  to  tbe 
banks.  The  association's  constitution  provides  that  it  shall  not  be  re- 
sponsible as  to  exchanges  between  its  members  or  balances  resulting 
therefrom  except  as  far  as  balances  are  paid  into  the  Clearing  House 
ttirougb  the  manager,  and  that  between  the  hours  of  12:30  and  1:30 
p.  m.  the  debtor  institution  shall  pay  to  the  Clearing  House  the  balances 
against  them,  and,  as  soon  after  1:30  as  the  amounts  can  be  made  up, 
the  manager  shall  pay  to  the  creditor  members  the  balance  due  to  them. 
Eeld,  that  the  payment  of  balances  by  Clearing  House  Association  Is  not 
complete  until  the  debtot  bank  has  had  an  opportunity  to  examine  the 
Items  debited  against  it  and  has  either  approved  such  debits  by  acquies- 
cence or  affirmative  acts. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  i 
1226;   Dec.  Dig.  |  320.*] 

3.  Banks  and  Banking  (|  320*) — Paticent  ov  Checks — Patuert  Thbouoh 

Clearing  House — "Not  Good." 

A  check  was  "not  good,"  within  the  meaning  of  Clearing  House  rules 
providing  that  all  checks  returned  as  not  good  should  be  returned  the 
same  day  to  the  members  from  whom  received,  and  that  return  of  such 
checks  for  informality,  not  good,  mlssent,  etc.,  shall  be  made  before  3 
o'clock  of  the  same  day,  when  the  bank  on  which  it  was  drawn  refuses 
to  pay  It,  and  a  memorandum  on  a  check,  "assigned,"  together  with  a 

*Vot  otber  cum  bm  wuue  topic  *  |  nuubbb  in  Dec.  ft  Am.  Dls*.  1907  to  date,  ft  Rap'r  ladezM 
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notice  of  insolvency  of  the  drawee,  was  a  sufficient  notice  that  the  cbeclr 
was  returned  as  "not  good." 

[EkI.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  { 
1226;    Dec.  Dig.  {  320.*] 

4.  Banks  and  Banking  (J  140*) — Payment  of  Chboks — Duty  of  Dbawei. 

A  baitk  is  under  no  obligation  to  a  payee  to  pay  a  check,  being  only 
answerable  to  the  depositor  for  Its  refusal  to  i>ay. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {§  380- 
392,  394-397;  Dec.  Dig.  i  140.*] 

5.  Banks  and  Banking  (§  320*) — Chbcks. 

The  owner  of  a  check  cannot  make  a  claim  against  the  Clearing  House 
agent  of  the  indorsee  for  nonpayment  upon  Its  return  by  the  drawee  as 
not  good. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  g  1226 ; 
Dec.  Dig.  §  320.*] 

6.  Bnxs  AND  NoTis  (|  404*) — Checks — Presentation  fob  Payment. 

A  check  must  have  been  presented  for  payment  within  a  reasonable 
time,  and  presentation  on  the  day  following  its  negotiation  is  within  a 
reasonable  time. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  IS  1091- 
1099,  1101-1103;   Dec.  Dig.  S  404.*] 

7.  Bills  and  Notes  (|  404*) — Checks — ^Pbesentment. 

The  presentation  of  a  check  through  the  Clearing  House,  upon  the  bank 
upon  which  it  was  drawn,  on  the  day  following  its  negotiation,  was  a 
due  presentment;  the  payee  and  drawee  banks  both  being  members  of 
the  Clearing  House  association. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  ij  1091- 
1099,  1101-1103;   Dec  Dig.  {  404.*] 

8.  Bills  and  Notes  (S  419*) — Checks — Notice  of  Dishonor — Sufficiency. 

The  return  of  a  check  presented  for  payment  through  the  Clearing 
House  with  notice  that  the  drawee  was  Insolvent  operated  as  a  dishonor 
of  the  check. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §§  1129- 
1137,  1143,  1144;   Dec.  Dig.  $  419.*] 

9.  Bills  and  Notes  (S  404*) — Payment — ^Timb  of  Pbbsentation — "Banking 

HOUBS." 

The  term  "l>anking  hours,"  as  used  in  Negotiable  Instruments  Law 
(Consol.  Laws  1909,  c.  38)  i  135,  requiring  Instruments  payable  at  a  bank 
to  be  presented  for  payment  during  banking  hours,  would  include,  as  ap- 
plied to  a  bank  belonging  to  the  Clearing  House  Association,  a  time  after 
that  within  which  the  Clearing  House  rules  permitted  the  checks  to  be 
returned,  sufficient  to  allow  presentment  to  the  bank  returning  the  check 
If  such  presentment   were   necessary. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  |{  1091- 
1099,  1101-1103;   Dea  Dig.  g  404.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  1,  p.  699.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Columbia-Knickerbocker  Trust  Company  against  An- 
drew Miller.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

See,  also,  149  App.  Div.  685,  133  N.  Y.  Supp.  989. 

The  following  is  the  opinion  of  the  court  at  Trial  Term,  by  Leh- 
man, J.: 

The  defendant,  about  noon  on  January  18,  1910,  deposited  in  his  account 
In  the  Knickerbocker  Trust  Company  a  check  drawn  by  the  Stock  Exchange 
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firm  of  Lathrop,  Haeklns  &  Co.  on  the  National  Olty  Bank.  The  plaintiff 
credited  the  defendant  with  the  amount  of  the  check  and  then  sent  the  Check 
to  the  National  Bank  of  Commerce,  Its  Clearing  House  agent  ^e  National 
Bank  of  Commerce  Included  this  check  amongst  the  Items  which  It  sent  on 
the  following  morning  to  the  Clearing  House.  The  Clearing  House  debited 
the  amount  of  the  check  against  the  National  City  Bank,  credited  the  amount 
to  the  National  Bank  of  Commerce,  and  sent  the  check  to  the  National  City 
Bank.  Thereafter,  and  about  1:30  p.  m.,  the  Clearing  House,  In  accordance 
with  its  rules,  adjusted  the  credits  and  debits  existing  between  the  banks 
by  delivery  of  its  Clearing  House  certificates.  The  check  was  received  by  the 
National  City  Bank  through  Its  messenger  about  10 :30  In  the  forenoon.  About 
noon  on  that  day  the  firm  of  Lathrop,  Hasklns  &  Co.  announced  from  the 
rostmm  of  the  Stock  Exchange  that  it  was  unable  to  meet  Its  obligations, 
and  about  the  same  time  the  firm  wrote  to  the  National  City  Bank:  "We 
regret  to  state  that  we  are  forced  to  suspend.  Assignee  will  be  named  later." 
Promptly  thereafter  the  National  City  Bank  returned  the  check  to  the  Na- 
tional Bank  of  Commerce  with  a  memorandum :  "Returned  to  23  (the  Bank 
of  Commerce's  Clearing  House  number)  by  the  National  City  Bank  of  New 
York,  assigned."  It  is  agreed  that  the  word  "assigned"  referred  to  the  draw- 
ers of  the  check  and  was  Intended  as  a  statement  of  a  reason  for  returning 
the  check.  The  National  City  Bank  at  no  time  physically  debited  the  amount 
of  the  check  against  the  firm  of  Lathrop,  Hasklns  &  Co.  The  parties  agree 
that  the  check  was  received  by  the  National  Bank  of  Commerce  before  3 
o'clock,  and  it  was  shown  that  they  thereupon  presented  the  check  for  pay- 
ment to  the  National  City  Bank,  protested  the  check  for  nonpayment,  and 
mailed  notice  of  dishonor  to  the  defendant 

Upon  these  facts  the  plaintiff  claims  that  the  check  has  been  dishonored 
by  nonpayment,  that  it  has  used  due  diligence  to  obtain  its  payment  and 
that  they  are  therefore  entitled  to  look  to  the  defendant  as  Indorser  of  the 
check  for  reimbursement  The  defendant  claims  that  the  plaintiff  has  failed 
to  show  conclusively  either  that  the  check  was  not  paid  or  that  It  was  pre- 
sented to  the  National  City  Bank  for  payment  within  a  reasonable  time. 
Prior  to  the  return  of  the  check  to  the  National  Bank  of  Commerce  the  Na- 
tional City  Bank  had  not  personally  paid  over  any  money,  nor  had  they 
debited  the  account  of  their  depositor  with  the  face  of  the  check,  nor  had 
they  unequivocally  stated  that  the  check  was  to  be  regarded  as  piaid.  The 
contention',  therefore,  that  the  check  "was  paid  prior  to  Its  return  to  the  Na- 
tional Bank  of  Commerce,  must  rest  upon  the  interpretation  of  the  various 
prior  acts  of  the  presentation  to  the  Clearing  House,  the  receipt  of  Clearing 
House  certificates,  including  a  credit  and  debit  of  this  check,  the  delivery  of 
this  check  to  the  National  City  Bank,  and  its  retention  till  after  the  firm 
of  Lathrop,  Hasklns  &  Co.  had  announced  its  Insolvency  as  evidencing  an 
Intent  on  the  part  of  the  National  City  Bank  to  actually  pay  the  check  by 
means  of  the  Clearing  House  credits.  All  of  these  acts  were  performed  by 
banks  which  were  members  of  the  Clearing  House  Association  and  were 
bound  by  its  rules,  and  these  rules  must  be  considered  in  determining  the  In- 
tent of  these  banks,  regardless  of  any  question  of  whether  these  rules  are 
binding  upon  a  mere  depositor  in  the  plaintiff  bank. 

[1  ]  In  other  words,  the  defendant  cannot  claim  that  the  check  was  actually 
paid  if  both  the  bank  collecting  the  check  and  the  bank  upon  which  It  was 
drawn  understood  that  the  acts  upon  which  the  depositor  relied  to  constitute 
payment  were  not  Intended  to  constitute  any  payment  One  of  the  objects 
of  the  Clearing  House  Association  Is  "the  effecting  at  one  place  of  the  dally 
exchanges  between  the  members  thereof  and  the  payment  at  the  same  place 
of  the  balances  resulting  from  such  exchanges."  The  system  was  evolved 
to  overcome  the  diflBculty  of  presenting  great  numbers  of  checks  to  the  vari- 
ous banks  of  the  dty  for  payment  and  transporting  the  currency  to  pay  these 
checks  from  one  bank  to  the  other.  By  the  use  of  the  Clearing  House  settle- 
ment each  bank  is  saved  the  labor  of  a  direct  presentation  of  the  checks  to 
the  various  banks  of  the  city,  and  Is  able  to  make  payment  of  Items  drawn 
against  it  by  the  use  of  a  minimum  of  cash,  for  it  pays  only  the  net  balance 
found  against  It  In  favor  of  all  the  banks  instead  of  being  obliged  to  pay 
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«ach  item  separately  with  the  consequent  loss  of  cash  while  in  transit  and 
until  it  received  payment  of  any  items  In  its  favor  from  the  other  banks. 

The  Clearing  House  Association  undoubtedly  contemplates  that  the  items 
-of  exchange  shall  be  actually  paid  through  the  Clearing  House ;  but  the  ques- 
tion remains  at  what  instant  this  payment  is  to  be  deemed  complete.  The 
Individual  banks  do  not  maintain  agents  at  the  Clearing  House  to  pass  upon 
the  validity  of  the  chedcs.  They  examine  the  checks  drawn  against  them- 
selves only  after  they  are  sent  by  the  Clearing  House  Association  to  the  in- 
dividual banks.  Until  tliat  time  they  have  not  had  an  opportunity  to  pass 
upon  the  genuiueness  of  the  signature  or  upon  the  sufficiency  of  the  deposi- 
tor's account.  They  have  not  even  had  the  opportunity  to  examine  whether 
the  checks  debited  against  them  were  in  fact  drawn  against  them.  The  Clear- 
ing House  Association  has  nothing  to  do  with  any  of  these  matters.  Its  con- 
stitution provides  that  "the  association  shall  be  in  no  wise  responsible  in  re- 
gard to  the  exchaQges  between  the  members  nor  in  regard  to  the  balances 
resulting  therefrom,  except  so  far  as  such  balances  shall  be  paid  into  the 
Clearing  House  through  the  manager  or  his  assistants."  The  coustltutiou 
provides  further  that  "between  the  hours  of  12 :30  and  1 :30  p.  m.  the  debtor 
Institutions  shall  pay  to  the  manager  at  the  Clearing  House  the  balances 
against  them,"  and  tltat  "at  1 :30  o'clock  p.  m.,  or  as  soon  thereafter  as  the 
amounts  can  be  made  up,  provided  all  the  balances  due  from  debtor  mem- 
bers shall  have  been  paid,  the  manager  shall  pay  the  creditor  members  the 
balances  due  them,  respectively."  Finally,  the  constitution  provides  that  "Er- 
rors in  the  exchanges  and  claims  arising  from  the  return  of  checks  or  from 
any  other  cause  are  to  be  adjusted  directly  between  the  memb^fiB  which  are 
parties  thereto  and  not  through  the  Clearing  House,  the  association  being  in 
no  way  responsible  in  respect  to  them." 

[2]  It  seems  to  me  that  a  fair  Interpretation  of  these  rules  is  tliat  the  pay- 
ment of  balances  by  the  Clearing  House  Association  is  merely  a  tentative 
payment  of  items  debited  against  any  individual  bank,  and  that  the  pay- 
ment is  not  to  be  deemed  complete  until  the  debtor  bank  has  had  an  op- 
portunity to  examine  the  items  debited  against  it  and  has  either  by  silence 
or  allirmative  act  approved  of  this  debit  So  far  as  concerns  checks  which 
are  actually  not  good  or  missent,  there  can  be  no  doubt  that  the  individual 
banks  have  the  right  to  retract  any  payment  made  in  their  behalf  up  to  3 
p.  m.,  for  the  constitution  provides  that  "all  checks,  drafts,  notes  or  other 
items  in  the  exchanges  returned  as  'not  good'  or  missent  shall  be  returned 
the  same  day  directly  to  the  member  from  whom  they  were  received,  and  the 
said  member  shall  immediately  refund  to  the  member  returning  the  same  the 
amount  which  it  bad  received  through  the  Clearing  House  for  the  said  checks, 
drafts,  notes  or  other  items  so  returned  to  it  in  lawful  money  or  in  Clearing 
House  certificates,"  and  the  rules  provide  that  "return  of  checks,  drafts, 
etc.,  for  informality,  not  good,  missent,  guarantee  of  indorsement  or  for  any 
other  cause  should  be  made  before  3  o'clock  of  the  same  day."  By  virtue 
of  these  sections  of  the  constitution  and  rules  the  individual  bank  had  a 
right  to  return  any  check  marked  "not  good"  or  missent  to  the  creditor  bank 
and  claim  the  sum  which  had  been  debited  against  it,  subject,  of  course,  to 
tbe  right  of  the  creditor  bank  to  enforce  any  right  which  it  might  have  against 
the  debtor  bank  on  the  instrument  itself.  In  other  words,  the  payment  of 
the  Clearing  House  balance  may  be  retracted  and  repayment  be  demanded, 
and  the  creditor  bank  then  left  to  any  remedy  which  it  might  have  in  law 
to  enforce  payment  of  the  repudiated  Item. 

[3]  The  defendant,  however,  contends  that  these  sections  of  tbe  constitu- 
tion do  not  apply  except  where  the  item  returned  is  returned  as  "not  good" 
<w  "missent,"  and  that  they  do  not  apply  in  this  case  because  the  check  bore 
only  the  memorandum  "assigned,"  and  there  is  no  proof  that  the  drawer  did 
not  have  sufficient  funds  in  the  bank  until  the  close  of  banking  hours,  for 
no  petition  In  bankruptcy  was  filed  and  no  receiver  appointed  until  after  that 
hour.  I  cannot  agree  with  that  contention.  The  mere  fact  that  the  check 
did  not  bear  the  words  "not  good"  is  immaterial  so  long  as  it  was  returned 
with  the  intimation  that  the  bank  uiion  wliich  It  was  drawn  would  refuse 
to  honor  It. 
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[4]  A  bank  of  deposit  is  under  no  obligation  to  the  payee  of  the  check  to 
pay  any  check  drawn  against  it  So  far  as  he  is  concerned  it  may  capriciously 
refuse  to  pay  the  check  and  be  answerable,  not  to  him,  but  to  the  depositor. 
The  check  Is  in  fact  "not  good"  when  the  bank  refuses  to  certify  or  pay  it 
for  any  reason  whatsoever.  It  could  hardly  be  contended  that  the  bank  on 
which  this  check  was  drawn  was  under  any  obligation  to  pay  the  check  if 
the  depositor  had  ordered  payment  stopped,  and  In  effect  it  seems  to  me  that 
the  notice  of  insolvency  was  Intended  as  a  notice  to  stop  payment  of  all 
(diecks  coming  due  thereafter,  and  the  memorandum  on  the  check  containing 
the  word  "assigned"  was  a  sufficient  notice  to  the  collecting  bank  that  the 
check  was  returned  as  "not  good." 

[{]  It  is  true  that  there  la  no  proof  that  up  to  the  time  of  the  notice  of 
Insolvency  the  National  City  Bank  had  any  Intention  of  returning  the  amount 
tentatively  paid  on  this  check,  or  that  the  check  up  to  that  time  was  in  fact 
"not  good" ;  but,  on  the  other  hand,  the  City  Bank  had.  performed  no  un- 
equivocal act  in  recognition  of  the  valiaity  of  the  check,  such  as  debiting  the 
check  against  the  account  of  the  drawer.  Until  it  had  performed  some  act 
of  express  ratification  of  the  payment  through  the  Clearing  House  or  had 
silently  acquiesced  In  the  payment  until  3  o'clock,  it  seems  to  me  that  it 
had  maintained  its  legal  right  so  far  as  the  payee  was  concerned  of  declin- 
ing to  pay  the  check  and  thereby  rendering  it  "not  good."  Any  other  inter- 
pretation of  the  obligations  which  the  banks  constituting  the  Clearing  House 
Association  Intended  to  incur  under  the  system  of  exchanges  instituted  un- 
der its  constitution  and  rules  would,  In  my  opinion,  cause  unnecessary  con- 
fusion, for  the  collecting  bank  could  not  return  the  amount  claimed  by  the 
bank  on  which  the  check  was  drawn  without  subjecting  itself  to  liability 
to  its  depositor,  unless  it  could  prove  in  a  court  of  law  that  when  the  check 
came  into  the  hands  of  the  drawee  the  check  was  either  forged  or  there  were 
no  funds  available  for  its  payment.  The  entire  system  of  Clearing  House 
exchanges  Is  based  upon  the  convenience  of  the  constituent  banks,  and  this 
convenience  is  arrived  at  only  if  the  transactions  of  the  Clearing  House  are 
regarded  as  constituting  merely  a  tentative  payment  which  the  debtor  bank 
may  retract  within  the  course  of  the  banking  day  for  any  reason  whatso- 
ever. In  this  view  the  checks  are  to  be  regarded  as  presented  to  the  bank 
by  presentment  to  the  Clearing  House  with  the  understanding  that  they  shall 
not  be  regarded  as  paid  until  the  drawee  signifies  its  acceptance  either  by 
affirmative  act  or  silence  for  a  stipulated  period.  Only  when  such  acceptance 
has  been  shown  does  the  payment  of  the  balances  by  the  Clearing  House  As- 
sociation constitute  a  payment  of  any  Individual  item.  Until  the  drawee  bank 
has  actually  accepted  the  check  it  may  render  the  check  "not  good"  by  re- 
fusing to  honor  it  and  by  returning  it  to  the  bank  presenting  it.  The  Na- 
tional City  Bank  therefore  had  the  right  to  return  this  check  to  the  Na- 
tional Bank  of  Commerce,  and  it  could  not  as  between  these  banks  be  re- 
garded as  paid,  nor  could  the  Knickerbocker  Trust  Company,  the  owner  of 
the  check,  make  any  claim  against  the  National  Bank  of  Commerce,  and 
the  plalntiir  has  therefore  a  right  to  look  to  the  defendant,  the  indorser  of 
the  check,  for  its  payment,  provided  it  has  used  due  diligence  in  presenting 
it  and  giving  notice  of  dishonor. 

[8]  The  plaintiff  upon  this  branch  of  his  case  must  establish  that  the  check 
was  presented  within  a  reasonable  time.  There  can  be  no  question  bat  that 
presentment  on  the  day  following  its  negotiation  is  within  a  reasonable  time. 

[7]  On  that  day  it  was  presented  through  the  Clearing  House  to  the  bank 
upon  which  it  was  drawn,  and  was  returned  by  that  bank  to  the  collecting 
bank.  I  cannot  see  how  it  can  be  successfully  claimed  that  this  did  not  con- 
stitute a  due  presentment  and  dishonor.  Under  the  rules  of  the  association 
of  which  both  banks  were  members,  a  presentment  through  the  Clearing  House 
was  adopted  as  a  convenient  means  of  making  exchanges. 

[S]  This  was  therefore  a  prox)er  presentment  to  the  bank,  and  when  the 
check  was  returned  it  operated  as  a  dishonor  of  the  check.  No  further  pre- 
sentment was  therefore,  in  my  opinion,  necessary.  If,  however,  a  further 
presentment  was  necessary,  I  think  that  it  was  conclusively  established  that 
such  presentment  was  made.  Conceding,  without  deciding,  that  the  proof 
that  the  presentment  by  the  notary  was  made  before  3  o'clock  Is  not  condu- 
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slve,  It  seems  to  me  that  the  proof  that  It  was  made  during  "banking  hours," 
aa  required  by  section  135,  Is  conclusive. 

[9]  It  is  true  that  ordinarily  "banking  hours"  in  New  York  are  from  10  to 
8;  but,  since  the  rules  of  the  Clearing  House  permit  the  return  of  checks 
nntil  3  o'clock.  It  seems  to  me  that  the  terms  "banking  hours"  as  applied 
to  the  constituent  bank  must  receive  a  reasonable  construction,  and  that  it 
must  include  a  time  sufficient  to  allow  presentment  thereafter  to  the  bank 
returning  the  check  if  In  fact  such  presentment  Is  necessary. 

Judgment  Is  therefore  directed  for  the  plaintiff  for  the  sum  of  $4,794.44. 
Upon  consideration  I  do  not  think  that  I  have  any  right  in  this  case  to  pass 
upon  the  submitted  findings  of  fact 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  SCOTT,  MILLER,  DOWLING,  and  HOTCH- 
KISS,  JJ. 

S.  H.  Ordway,  of  New  York  City,  for  appellant, 
C.  H.  Tuttle,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  opinion  of 
LEHMAN,  J.    Order  filed. 


(157  App.  DlT.  434.) 

HOFFMAN  et  aL  v.  COLUMBIA-KNICKERBOCKER  TRUST  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    June  13, 1913 ) 

1.  Pledoks  (I  44*)— Payment  of  Debt — Pkesumption. 

It  cannot  be  presumed,  in  a  proceeding  to  attach  bonds  pledged,  that 
the  Indebtedness  for  which  the  defendant's  property  was  security  had 
been  paid. 

[Ed.  Note. — ^For  other  cases,  see  Pledges,  Cent  Dig.  {{  103-107;  Dec. 
Dig.  §  44.*] 

2.  Pleading  ({  8*) — Conclusions. 

Allegations  of  the  complaint.  In  an  action  In  which  bonds  owned  by 
defendant  in  the  principal  action  were  pledged  to  the  other  defendant 
were  attached,  that  the  sheriff  demanded  possession  of  the  bonds  under 
the  execution  "while  no  legal  obstacle  or  impediment  to  compliance  there- 
with existed,"  did  not  allege  that  the  Indebtedness,  to  secure  which  the 
bonds  were  pledged,  had  been  paid,  being  a  mere  conclusion  of  law. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {S  12-28^,  68; 
Dec  Dig.  i  8.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  R.  Hoffman  and  Julius  Harburger,  as  Sheriflf  of 
the  County  of  New  York,  against  the  Columbia-Knickerbocker  Trust 
Company.  From  an  interlocutory  judgment  overruling  a  demurrer  to 
the  complaint,  defendant  appeals.    Reversed,  and  demurrer  sustained. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Herbert  Barry,  of  New  York  City  (Julien  T.  Davies,  of  New  York 
City,  on  the  brief),  for  appellant. 
Edward  Stetson  Griffing,  of  New  York  City,  for  respondents. 

LAUGHLIN,  J,  The  plaintiff  Hoffman  brought  an  action  in  the 
Supreme  Court  against  the  Toledo  Interurban  Construction  Company, 

*ror  other  eaua  ■••  wuue  topio  ft  |  mmaiB  in  Dec.  ft  Am.  Dlga.  IMT  to  date,  ft  Rep'r  Indezee 


Digitized  by 


Google 


446  142  NEW  TORK  8UPPLBMBNT  (Sup.  Ct- 

a  foreign  corporation,  to  recover  a  money  judgment,  and  obtained  a 
warrant  of  attachment  therein  on  or  about  the  14th  of  April,  1908,  and 
duly  attached  certain  bonds  owned  by  the  defendant  in  that  action 
which  it  had  pledged  to  the  defendant  herein  as  collateral  security 
for  a  loan  of  $20O,0(X),  made  by  this  defendant  upon  the  pledgor's 
demand  note  indorsed  by  certain  individuals.  Hoffman  subsequently 
recovered  a  judgment  in  that  action,  and,  on  an  execution  duly  issued 
thereon,  the  plaintiff  Harburger,  as  sheriff,  demanded  that  the  defend- 
ant deliver  to  him  the  bonds  so  attached,  and  it  declined  to  do  so. 
The  plaintiffs  demand  judgment  for  the  delivery  of  the  bonds,  or  for 
the  sum  of  $5,000,  to  be  applied  on  the  execution.  The  demurrer  is 
upon  the  ground  that  the  facts  alleged  in  the  complaint  do  not  con- 
stitute a  cause  of  action. 

Under  the  provisions  of  the  Revised  Statutes  with  respect  to  the 
sale  on  execution  of  the  right  and  interest  of  a  pledgor  of  goods  or 
chattels  (2  Rev.  Statutes,  p.  366,  §  20),  the  sheriff  was  entitled  by  vir- 
tue of  the  execution  to  remove  the  property  from  the  hands  of  the 
pledgors  temporarily  for  the  purpose  of  selling  such  interest  (Stief  v. 
Hart,  1  N.  Y.  20;  Hall  v.  Camley,  11  N.  Y.  501;  Wood  v.  Orser, 
25  N.  Y.  348;  Harris  v.  Murray,  28  N.  Y.  574,  86  Am.  Dec.  268); 
but  the  Legislature  on  embodying  those  provisions  in  a  inodified  form 
in  the  Code  of  Civil  Procedure,  §  1412,  inserted  a  clause  showing  that 
in  such  case  the  sale  may  be  made  of  the  interest  of  the  judgment 
debtor  without  disturbing  the  possession  of  the  pledgee.  The  section 
is  as  follows : 

"The  iDterest  of  the  Judgment  debtor  In  personal  property,  subject  to  levy, 
lawfully  pledged,  for  the  payment  of  money,  or  the  performance  of  a  con- 
tract or  agreement,  may  be  sold.  In  the  hands  of  the  pledgee,  by  virtue  of  an 
execution  against  property.  The  purchaser  at  the  sale  acquires  all  the  right 
and  interest  of  the  Judgment  debtor,  and  Is  entitled  to  the  possession  of  the 
property,  on  complying  with  the  terms  and  conditions  upon  which  the  Judg- 
ment debtor  could  obtain  possession  thereof.  This  section  does  not  apply  to 
property  of  which  the  Judgment  debtor  is  unconditionally  entitled  to  the  pos- 
session." 

The  words  "in  the  hands  of  the  pledgee,"  in  the  first  sentence,  were 
added  when  said  section  of  the  Code  of  Civil  Procedure  was  orig- 
inally enacted. 

[  1  ]  The  complaint  contains  no  express  allegation  that  the  indebted- 
ness for  which  the  defendant  held  the  property  as  security  has  been 
paid,  and  it  is  contended  in  behalf  of  the  appellant  that  tiiere  is  no 
presixmption  to  that  effect. 

We  are  of  opinion  that  this  contention  is  sound,  and  that,  having 
alleged  facts  showing  that  the  defendant  was  lawfully  entitled  to  the 
possession  of  the  bonds  as  security,  it  was  incumbent  upon  the  plain- 
tiff to  allege  facts  showing  that  such  right  terminated  before  the  time 
the  sheriff  demanded  possession  of  the  bonds. 

[2]  Counsel  for  the  respondents  relies  on  an  allegation  in  the  com- 
plaint that  the  sheriff  demanded  the  possession  of  the  bonds  under 
the  execution  "on  or  about  September  5,  1912,  and  while  no  legal 
obstacle  or  impediment  to  compliance  therewith  existed,"  as  showing^ 
that  the  defendant  is  no  longer  entitled  to  the  possession  of  the  bonds. 
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Of  course,  it  would  not  have  been  unlawful  for  the  defendant  to  have 
surrendered  possession  of  the  bonds  to  the  sheriff,  and  therefore  there 
was  no  legal  obstacle  or  impediment  to  prevent  it  from  so  doing.  We 
are  of  opinion  that  that  is  not  a  sufficient  allegation  that  the  indebted- 
ness has  been  paid,  and  that  the  lien  of  the  defendant  no  longer  ex- 
ists. It  is  merely  an  allegation  of  a  conclusion  of  law.  Sheridan  v. 
Jackson,  72  N.  Y.  170;  Knapp  v.  City  of  Brooklyn,  97  N.  Y.  520; 
Abbott's  Trial  Brief,  §  364.  The  learned  counsel  for  the  respond- 
ents cites  the  complaint  in  Shea  v.  Conant,  149  App.  Div.  583,  134  N. 
Y.  Supp.  315,  from  which  he  took  the  allegation  in  question;  but,  as 
he  concedes,  the  sufficiency  of  that  allegation  was  not  passed  upon  by 
the  court. 

It  follows  that  the  interlocutory  judgment  should  be  reversed,  with 
costs,  and  the  demurrer  sustained,  with  costs,  but  with  leave  to  plain- 
tiff to  amend  on  payment  of  the  costs  of  the  appeal  and  of  the  de- 
murrer.   All  concur. 


In  re  BLOOM.     ISBLIN  v.  KOCH.     KBAM  v.  SAME.       . 
(Sapreme  Court,  Special  Term,  Edngs  County,    lifay  29,  1913.) 

Jttdguent  (5  297*) — laxm — MEUOBAnoA  on  Docket — Ordeb  bt  Codbt. 

As  the  county  clerk,  In  entering  Judgments  of  tbe  Supreme  Court  and 
keeping  a  docket  thereof,  acts  as  clerk  of  the  court,  It  has  Inherent  power 
over  the  docket,  as  It  has  over  the  Judgment;'  and  so,  the  Bankruptcy 
Act  preventing  a  Judgment  against  a  bankrupt,  docketed  after  the  filing 
of  the  Involuntary  petition  In  bankruptcy,  becoming  a  Hen  on  property 
of  the  bankrupt,  such  court  can,  on  summary  application,  make  orders 
declaring  that  fact  and  directing  the  clerk  to  mark  the  docket  book  ac- 
cordingly. 

[Ed.  Not& — For  other  cases,  see  Judgment,  Cent.  Dig.  {{  581,  584-586 ; 
Dec.  Dig.  §  297.*] 

Motions  by  Samuel  Bloom  relative  to  the  lien  of  judgments  in  the 
two  cases  of  Iselin  v.  Koch  and  Kram  v.  Koch.     Order  made. 

Jones,  McKinney  &  Steinbrink,  of  Brooklyn,  for  the  motion. 

BENEDICT,  J.  These  motions,  which  were  not  opposed,  were  de- 
nied by  me,  because  no  authority  was  presented  showing  that  the  court 
had  power  to  grant  them.  No  order  has  been  entered,  and  I  have  been 
asked  to  reconsider  my  decision. 

The  purpose  of  the  motions  was  to  suspend  and  discharge  the  lien 
of  certain  judgments,  so  far  as  the  same  affected  a  leasehold  belonging 
to  the  judgment  debtors,  which  had  been  sold  by  a  trustee  in  bank- 
ruptcy of  the  said  judgment  debtors  pursuant  to  an  order  of  the  Dis- 
trict Court  of  the  United  States.  I  have  not  been  referred  to  any  stat- 
utory authority  for  granting  this  application.  It  does  not  come  within 
the  provisions  of  section  150  of  the  Debtor  and  Creditor  Law  (Consol. 
Laws  1909,  c.  12),  formerly  section  1268  of  the  Code  of  Civil  Proce- 
dure; for  that  section  applies  only  where  the  bankrupt  has  been  dis- 
charged from  his  debts,  which  is  not  the  case  here. 

*ror  othw  easM  see  lame  topic  &  i  inTUBSB  In  Dec.  A  Am.  Dlgn.  1S07  to  data,  tc  Rep'r  Indexes 
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It  is  contended,  however,  that  the  court  has  inherent  power  to  make 
such  an  order  as  is  sought.  Since  my  decision  above  referred  to  was 
rendered,  the  Appellate  Division  in  the  First  Department  has  handed 
down  a  decision  which  seems  in  some  measure  to  define  the  court's 
power  with  respect  to  records  in  the  office  of  the  county  clerk.  Mat- 
ter of  Conrad,  155  App.  Div.  590,  140  N.  Y.  Supp.  630.  The  case 
cited  was  an  application  to  cancel  the  revocation  and  annulment  of  a 
physician's  license  to  practice.  It  was  held  that  the  Supreme  Court 
had  no  power  to  grant  the  application.  The  Appellate  Division,  by 
Laughlin,  J.,  said: 

"The  Supreme  Coart  has  no  authority  upon  a  summary  application  over 
the  county  clerk,  excepting  In  so  far  as  he  acts  under  the  Constitution  and 
law  as  clerk  of  the  court,  and  manifestly  In  filing  the  certificate  of  annul- 
ment and  marking  the  registration  of  the  license  as  required  by  the  statute 
he  was  not  acting  as  clerk  of  the  court  The  Constitution  (article  6,  S  19) 
provides  that  the  clerks  of  the  several  counties  'shall  be  clerks  of  the  Su- 
preme Court,  with  such  powers  and  duties  as  shall  be  prescribed  by  law.' 
The  provisions  of  the  statute  to  which  reference  has  been  made,  requiring 
the  county  clerk  to  file  the  certificate  and  mark  the  registration,  were  en- 
acted pursuant  to  authority  conferred  upon  the  Legislature  by  the  Constitu- 
tion to  impose  duties  upon  the  county  clerk,  other  than  those  required  of 
him  as  clerk  of  the  Supreme  Court  The  Supreme  Court  has  no  Jurisdiction 
or  authority  over  the  county  clerk,  by  which  it  can  require  him  to  mark  or 
otherwise  interfere  with  a  record  which  he  is  required  by  statute  to  make 
or  keep,  not  in  his  capacity  as  clerk  of  the  court,  but  as  a  public  officer  of 
the  county,  excepting  in  so  far  as  it  acquires  Jurisdiction  by  some  action  or 
legal  proceeding  known  to  the  law,  or  by  express  authority  from  the  Legis- 
lature. Matter  of  Coss,  144  App.  Div.  832  [129  N.  T.  Supp.  425],  appeal 
dismissed  204  N.  Y.  662  [97  N.  E.  1103] ;  Matter  of  Petition  of  Livingston,  34 
N.  Y.  555;  Matter  of  King,  42  Hun,  607;  see  also  Matter  of  BUck,  150 
App.  Div.  532  [135  N.  X.  Supp.  504]." 

In  entering  judgments  of  the  Supreme  Court  and  keeping  a  docket 
thereof,  the  county  clerk  undoubtedly  acts  as  clerk  of  the  Supreme 
Court,  and  for  this  reason  the  court  has  inherent  power  over  the  docket, 
just  as  it  has  over  the  judgment  itself.  The  court  cannot,  of  course, 
arbitrarily  destroy  the  lien  of  a  judgment,  which  is  a  properly  right,  ac- 
quired under  section  1251  of  the  Code  of  Civil  Procedure.  It  must 
proceed  in  the  exercise  of  its  discretion  to  open  a  default,  or  upon  cir- 
cumstances appearing  to  show  the  irregularity  or  invalidity  of  the 
judgment,  or  in  pursuance  of  some  statutory  authority.  But  if  the 
Bankruptcy  Act  operated,  as  I  think  it  did,  to  prevent  the  judgments 
in  the  case  at  bar,  which  were  docketed  after  the  filing  of  the  involun- 
tary petition,  from  becoming  liens  on  the  lease  in  question,  the  court 
has  power,  in  my  opinion,  to  make  orders  declaring  that  fact  and  di- 
recting the  county  clerk  to  mark  the  docket  book  accordingly. 

Present  orders  in  accordance  with  this  memorandum. 
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In  re  BLECKWBHL'S  WILL. 

(Surrogate's  Court,  Kings  County.    April,  1913.) 

1.  Tbubts  d  JS6*) — OoNSTBUcnON — Passive  Tbust. 

Where  a  will  bequeatbed  certain  property  to  2  persons,  In  trust  to  hold 
same  during  the  lives  of  2  of  testator's  children  for  the  use  and  occupa- 
tion of  4  of  them  while  they  remained  unmarried,  and  provided  that  the 
property  should  be  free  from  any  charge  for  such  occupancy,  except 
carrying  charges,'  but  that  in  the  event  any  2  of  the  beneficiaries  should 
consent,  or  the  trust  be  terminated,  the  property  should  be  sold  and  the 
proceeds  divided  equally  among  testator's  12  children,  a  mere  dry  or 
passive  trust  was  created,  and  there  was  no  power  or  duty  in  the  trus- 
tees to  receive  the  rents,  Issues,  or  profits. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  S  1T9;  Dec.  Dig.  f 
136.*] 

2.  Tbusts  (S  136*) — ^Tbubtkks — Right  to  Rsceivk  Incomi:. 

The  nght  to  receive  the  Income  of  a  trust  estate  cannot  be  implied 
from  the  nature  of  the  duties  of  the  trustees,  and  under  the  express  pro- 
visions of  Real  Property  Law  (Consol.  Laws  1909,  c.  50)  §  97,  no  es- 
tate can  vest  In  them,  even  where  there  is  an  actual  devise  to  them,  un- 
less they  are  also  empowered  to  receive  the  rents  and  profits. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  i  179 ;  Dec.  Dig.  { 
136.»] 

3.  Tbusts  (t  11*) — ^Dbt  Tbust — Vauditt. 

That  a  provision  of  a  will  created  a  passive  trust  did  not  invalidate 
the  provision,'  so  that  testator's  property  passed  immediately  to  his  heirs, 
contrary  to  his  declared  Intent;  a  passive  trust  not  being  an  invalid 
trust  though  excluded  from  the  family  of  express  trusts. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {  9 ;  Dec.  Dig.  {  11.*] 

4.  Wilis  (J  688*) — CoNSTBUcnoN — Intent  of  Testator— Tbusts. 

Where  testator's  attempt  to  carry  out  his  intention,  that  4  persons  shall 
have  the  use  and  occupation  of  his  lands  during  the  lives  of  2  of  their 
number  by  means  of  a  trust,  falls,  a  similar  legal  trust  will,  in  so  far  as 
possible,  be  substituted  for  the  equitable  estate  Intended  to  be  created, 
and  the  will  be  construed  as  though  it  devised  the  property  to  the  4 
children  named  during  the  lives  of  the  2  named,  with  remainder  as  speci- 
fied In  the  will  at  the  end  of  the  2  lives  designated. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  U  1644-1649;  Dec. 
Dig.  S  688.*] 

Proceedings  upon  the  probate  of  the  will  of  Erich  A.  BleckwehL 
deceased.     Decree  according  to  opinion. 

Watson  &  Kristeller,  of  New  York  City,  for  proponent. 
Herzfeld  &  Sweedler,  of  Brooklyn  (Hermon  H.  Shook,  of  Brooklyn, 
of  counsel),  for  Annie  Breitenbecker. 

KETCHAM,  S.     [1]  The  will  propounded  is  in  part  as  follows: 

"Fifth.  I  give,  devise  and  bequeath  to  Edward  Bleckwehl  and  Walter  Bleck- 
webl.  In  trust  nevertheless,  the  house  known  as  '393  East  Third  Street'  in  the 
borough  of  Brooklyn,  together  with  all  the  furniture  and  contents  thereof, 
except  as  hereinbefore  specifically  bequeathed,  to  hold  the  same  during  the 
lives  of  my  daughters,  Mildred  and  Florence,  and  for  the  use  and  occupation 
of  my  daughters,  Rebecca,  Florence  and  Mildred,  and  my  son,  Walter  Bleck- 
wehl, while  they  remain  unmarried;   free,  however,  of  any  charge  for  said 

•For  other  cases  see  same  toplo  A  I  xvMsn  In  Deo.  A  Am.  Digs.  IMR  to  data,  *  Rep'r  Indaxea 
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occupancy,  except  carrying  charges,  but  in  the  event  that  any  two  of  tbe 
aforementioned  beneficiaries  shall  consent  thereto  before  the  termination  of 
said  trust,  or  at  the  termination  of  said  trust,  I  direct  that  the  property  be 
sold  and  the  proceeds  of  such  sale  shall  be  divided  equally  among  my  chil- 
dren, Emma  Matilda  Desch,  Rebecca  Bleckwehl,  Henry  Bleckwehl,  Edward 
Bleckwehl,  George  Bleckwehl,  Albert  Bleckwehl,  William  Bleckwehl,  Lain 
Haviland,  Florence  Bleckwehl,  Walter  Bleckwehl,  Mildred  Bleckwehl  and 
Annie  Breltenbecker ;  tb^  issue  of  any  deceased  child  to  take  their  parent's 
share  per  stirpes." 

This  is  followed  by  a  residuary  gift  to  the  12  persons  named  in 
the  preceding  paragraph.  In  the  trust  for  the  two  lives,  which  is 
attempted  in  the  fifth  paragraph,  there  is  no  expression  or  implica- 
tion from  which  there  can  be  derived  any  power  or  duty  in  the  trus- 
tees to  receive  the  rents,  issues,  and  profits. 

[2]  The  right  to  receive  the  income  cannot  be  implied  from  the 
nature  of  the  duties  of  the  trustees.  Even  where  there  is  an  actual 
devise  to  the  trustees,  no  estate  can  vest  in  them  unless  they  are  also 
(that  is,  in  addition  to  the  devise  to  them  of  the  lands),  empowered 
to  receive  the  rents  and  profits.  Real  Property  Law  (Consol.  Laws 
1909,  c.  50)  §  97. 

Again,  the  statute  declares  that,  although  a  disposition  by  devise 
be  made  to  any  person  for  the  use  of  another,  no  estate  vests  in  the 
trustee.    Real  Property  Law,  §  83. 

No  active  duty  of  the  trustees  can  be  spelled  out  from  the  provi- 
sion that  they  shall  "hold"  the  land.  Hence  none  of  the  express  trusts 
recognized  by  statute  (Real  Property  Law,  §  96)  results,  and  the 
trust,  such  as  it  is,  becomes  dry  and  passive. 

[3]  But  the  critic  of  this  will  argues  that,  because  the  trust  is 
dry  and  passive,  there  is  no  virtue  left  in  thfe  provision  by  which  it 
was  created,  and  that  the  lands  must  descend  to  the  heirs  of  the 
decedent.  This  contention  assumes  that  a  passive  trust  is  the  same 
thing  as  an  utterly  void  trust. 

Far  different  from  an  invalid  trust  is  a  trust  for  the  use  of  an- 
other. Unless  there  was  a  distinction,  the  law  would  not  have  labored 
to  preserve  the  two  terms.  The  passive  trust,  though  by  our  stat- 
ute excluded  from  the  family  of  express  trusts,  remains  one  of  the 
oldest  and  most  respectable  institutions  of  legal  history.  When  found 
in  a  will,  it  is  not  an  unreality,  like  an  invalid  trust.  It  is  preserved 
and  effectuated  in  every  detail,  so  far  as  to  carry  out  all  of  its  pur- 
poses. 

The  law  does  not  reject  its  intention.  Rather  does  it  insist  upon 
giving  effect  thereto,  but  only  in  the  form  of  a  legal  estate  in  the 
proposed  beneficiary,  instead  of  the  equitable  estate  which  the  de- 
feated trust  had  contemplated. 

[4]  It  is  impossible  that  a  trust  in  one  for  the  use  of  another  can 
be  regarded  as  "completely  extinguished."  It  must  doubtless  be 
shut  out  from  among  the  statutory  express  trusts;  but  its  intention 
must  survive,  and  the  law  must  be  zealous  and  astute  to  reproduce 
in  the  form  of  a  legal  estate  every  element  which  in  the  case  of  a 
beneficial  estate  would  have  been  enjoyed,  if  the  trust  had  been  wholly 

ccessful. 


Digitized  by 


Google 


Sur.  Ct)  IN  BE  bleckwehl's  will  461 

The  problem  of  this  will  is  to  rescue  from  its  unfortunate  lanr 
gus^e  every  wish  of  the  testator  which  is  not  contrary  to  law.  Its 
obvious  intention  was  that  four  persons  should  have  the  use  and  oc- 
cupation of  the  lands  during  the  lives  of  two  of  their  number,  sub- 
ject to  certain  incidents  to  be  separately  considered.  The  attempt 
of  the  will  maker  to  accomplish  this  by  a  trust  has  failed ;  but  there 
is  no  warrant  for  the  contention  that  his  effort  itself  has  failed, 
though  his  method  is  condemned.  If,  instead  of  the  equitable  es- 
tate which  he  meant  to  create,  there  be  substituted  a  legal  estate  of 
the  same  extent  and  nature,  so  far  as  possible,  then  the  will  is  to 
be  paraphrased  as  follows: 

"I  devise  the  house  to  my  four  children  named  daring  the  lives  of  two 
of  tbelr  number  named,  with  remainder  to  others  at  the  end  of  the  two  lives 
designated." 

It  is  contended  that  the  habendum,  "to  hold  the  same  during  the 
lives,"  etc.,  pertains  only  to  the  trustees,  and  must  vanish  from  con- 
sideration as  soon  as  the  trust  is  found  deficient.  But  the  habendum 
was  to  hold  for  the  period  indicated  and  for  the  us?  and  occupation 
of  the  beneficiaries.  The  period  was  designed  only  as  a  measure  of 
the  time  during  which  the  beneficiaries  might  use  and  occupy.  It 
was  wholly  personal  to  those  who  might  have  the  use  of  the  estate. 
If,  then,  tiiere  was  created  a  legal  estate  for  a  period  measured  by 
two  lives,  it  remains  to  ascertain  the  several  interests  of  those  to 
whom  such  estate  was  given. 

"Every  estate  granted  or  devised  to  two  or  more  persons  in  their  own  right 
shall  be  a  tenancy  in  common,  unless  expressly  declared  to  be  in  Joint  ten- 
ancy."   Heal  Property  Law,  {  66. 

Each  of  the  four  devisees  then  took  one-fourth  of  the  subject  of 
the  devise,  which,  except  for  the  extinction  of  his  estate  by  the 
vicissitudes  of  marriage  or  by  the  consent  of  the  beneficiaries,  endured 
during  the  two  lives  designated,  and  upon  his  decease  within  the 
longer  of  such  two  lives  would  pass  to  his  heirs  at  law.  If,  then, 
each  of  the  beneficiaries  holds  his  own  share  in  common,  the  provi- 
sion as  to  marriage  must  mean  that  each  individual's  share  is  to  be 
curtailed  only  by  his  own  marriage,  and  that,  upon  that  event  in  the 
life  of  any  one  of  these  devisees,  his  share  will  pass,  not  to  the  sur- 
viving tenants  for  the  two  lives,  but  to  the  residuary  devisees. 

It  is  obvious  that  the  tenancy  for  the  two  lives  may  be  shortened 
by  the  consent  provided  for  in  the  will;  that  upon  the  complete  ter- 
mination of  the  initial  tenancy,  however  effected,  the  attempted  trust 
as  to  the  remainder  must  fail  on  the  grounds  indicated  supra  as  to 
the  estate  during  the  two  lives;  and  that  the  lands  will  tiiereupon 
vest  in  the  12  persons  named  in  the  fifth  paragraph,  with  power  of 
sale  in  the  so-called  trustees  for  the  purposes  of  conversion  and  di- 
vision. 

The  construction  thus  indicated  may  be  embodied  in  the  decree. 

Decreed  accordingly. 
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(80  Miac.  Rep.  482.) 

In  re  PATTEN. 

(Surrogate's  Court,  Mew  York  CSonnty.    April,  1913.) 

EzKCUTOBS  AND  ADiainsT&^TOBB  Q  17*) — ^AoiaNiaTBATioN — Right  to   Ap- 

POIMTHENT, 

Under  Code  CIt.  Proc.  §  2660,  providing  that  administration  in  case  of 
Intestacy  mnst  be  granted  to  the  relatives  of  deceased  "entitled  to  suc- 
ceed" to  his  personal  property  who  will  accept  the  same^  in  a  certain  or- 
der, a  grandchild,  who  was  the  only  person  entitled  to  share  in  the  es- 
tate, was  entitled  to  letters  of  administration  in  preference  to  intestate's 
half-brother. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  i§  43-59;   Dec.  Dig.  |  17.»] 

Petition  by  Thomas  Brattin  for  letters  of  administration  on  the 
goods,  chattels,  and  credits  of  Sidney  F.  Patten,  deceased.  Petition 
granted. 

William  H.  Blain,  of  New  York  City,  for  petitioner  Brattin. 
.  Abraham  Rudensey,  of  Brooklyn,  for  petitioner  Du  Bois. 

COHALAN,  S.  Sidney  F.  Patten  died  intestate  March  5.  1912, 
leaving  as  only  next  of  kin  five  half-brothers,  one  half-sister,  and  a 
grandchild  of  full  age.  The  grandchild  has  presented  a  petition  asking 
for  the  issuance  to  him  of  letters  of  administration.  With  the  peti- 
tion are  renunciations  from  the  half-sister  and  from  three  of  the 
half-brothers.  The  other  two  half-brothers  were  cited  on  this  applica- 
tion, and  one  of  them  does  not  appear.  The  other  half-brother  cited 
appears  and  petitions  for  the  granting  to  him  of  letters  of  administra- 
tion. 

The  question  then  squarely  presented  here  is:  As  between  the 
grandchild  and  the  half-brother  of  the  intestate,  who  is  entitled  to  ad- 
minister the  estate?  Under  the  statute  of  distribution  of  personal 
property  the  grandchild  takes  all  the  estate  and  the  half-brother  takes 
nothing.  The  construction  of  section  2660  of  the  Code  of  Civil  Pro- 
cedure is  involved  in  the  decision  of  this  matter.  That  section  pro- 
vides that: 

"Administration  in  case  of  intestacy  must  be  granted  to  the  relatives  of  the 
deceased  entitled  to  succeed  to  his  personal  property,  who  will  accept  the 
same,  In  the  following  order:  1.  To  the  surviving  husband  or  wife.  2.  To 
the  children.  3.  To  the  father.  4.  To  the  mother.  5.  To  the  brothers.  6. 
To  the  sisters.  7.  To  the  grandchildren.  8.  To  any  other  next  of  kin  en^ 
titled  to  tkare  in  the  diatrihution  of  the  estate." 

Does  the  above  statute  mean  that  administration  as  between  relatives 
is  to  be  granted  only  to  relatives  of  the  deceased  who  actually  share 
in  the  distribution  of  his  personal  property,  or  does  it  mean  that  ad- 
ministration is  to  be  granted  to  those  relatives  mentioned  in  the  enu- 
meration, in  the  order  named,  whether  the  relatives  so  named  share  or 
not?  The  placing  of  the  grandchildren  seventh  in  the  enumeration  in 
section  2660,  Code  of  Civil  Procedure,  whereas  they  are  third  in  the 
order  of  distribution,  should  not  be  given  too  great  weight.     It  was 

*For  oUier  cases  sea  same  topic  A  S  innaut  In  Dee.  *  Am.  Digs.  1907  to  data,  ft  Kep'r  Indexea 
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manifestly  an  oversight,  and  should  not  be  made  a  pretext  to  distort 
plain,  simple  language.  Fine-spun  and  attenuated  theories  of  con- 
struction and  ancient  precedents  should  not  be  used  to  work  hardships 
or  to  lay  down  harsh  rules  of  law.  Many  cases  of  hardship  arise  un- 
der the  judicial  interpretation  of  statutes,  where  the  remedy  is  with 
the  Legislature,  but  I  do  not  think  that  this  is  one  of  that  class  of 
cases. 

The  portion  of  section  2660  above  quoted  begins  by  saying  that  ad- 
ministration must  be  granted  to  the  relatives  "entitled  to  succeed,"  etc. 
After  -the  order  of  preference  among  the  relatives  is  indicated,  it 
should  be  noted  that  the  eighth  subdivision  of  the  section  says:  "To 
any  other  next  of  kin  entitled  to  share  in  the  distribution  of  the  es- 
tate." The  words,  "entitled  to  share"  are  even  more  specific  than  the 
words  "entitled  to  succeed"  and  these  words  have  a  meaning  that 
would  seem  to  be  beyond  doubt  or  dispute.  Both  phrases  taken  to- 
gether, one  in  the  general  clause  at  the  beginning  of  the  enumeration 
of  the  different  classes  of  relatives  and  the  other  in  the  eighth  clause 
at  the  end  of  the  enumeration,  show  with  sufficient  clearness,  it  seems 
to  me,  a  reiterated  intention  to  limit  the  administration,  by  the  rela- 
tives, to  those  who  are  actually  and  presently  entitled  to  share  in  the 
estate. 

One  having  an  interest  in  the  property  of  an  intestate  by  reason  of 
his  right  to  share  in  that  property  would  have  every  reason  and  incen- 
tive to  conserve  and  protect  it  in  its  administration,  while  one  who  has 
no  l^al  right  to  share  in  the  distribution  might  be  more  concerned  in 
collecting  his  commissions  or  in  creating  needless  expense  to  the  estate 
by  keeping  it  in  litigation  for  his  own  gain  or  for  the  possible  benefit 
of  strangers.  The  old  common  law  recognized  this  common-sense  doc- 
trine, and  gave  the  preference  in  administration  to  those  who  had  an 
interest  in  the  estate.  Those  who  had  no  property  interest,  though  such 
persons  may  have  been  relatives  of  the  blood,  were  regarded  as  stran- 
gers. Public  Administrator  v.  Peters,  1  Bradf.  Sur.  100,  and  cases 
cited  therein. 

The  revisers  of  our  statutes,  who  prepared  the  statute  from  which 
section  2660  of  the  Code  of  Civil  Procedure  is  derived,  did  not  intend 
to  make  any  change  in  the  law  as  it  then  existed  in  this  respect.  But, 
as  is  often  the  case,  the  codifiers  worded  the  statute  in  a  way  that  gave 
opportunity  for  dispute.  The  statute  originally  provided  that  "admin- 
istration in  cases  of  intestacy  shall  be  granted  to  the  relatives  of  the 
deceased  who  would  be  entitled  to  succeed  to  his  personal  estate.". 
This  statute  was  construed  by  the  Court  of  Appeals  in  1862,  in  the 
case  of  Lathrop  v.  Smith,  24  N.  Y.  417,  to  give  the  right  of  administra- 
tion to  all  relatives  of  the  deceased,  in  the  order  named,  whether  they 
shared  in  the  distribution  of  the  personalty  or  not.  It  was  said  that 
relatives  who  "would  be  entitled"  included  those  who  "might  be  en- 
titled." Since  the  decision  of  Lathrop  v.  Smith,  the  words  "would  be" 
have  been  stricken  from  the  statute.  I  think  the  omission  of  these 
words  makes  a  material  difference  in  the  meaning  and  construction  of 
the  statute,  and  that  Lathrop  v.  Smith  is,  therefore,  no  longer  con- 
trolling. 
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Nor  is  Matter  of  Wilson,  92  Hun,  318,  36  N.  Y.  Supp.  882,  con- 
trolling, though  the  court  there  reiterated  the  doctrine  of  Lathrop  v. 
Smith,  notwithstanding  the  change  that  had  been  made  in  the  statute. 
In  the  Wilson  Case  the  court  had  only  to  decide  that  the  widow  had 
the  first  right  of  administration  under  the  statute,  that  the  surrogate 
had  no  power  to  construe  a  separation  agreement,  that  the  widow  had 
not  renounced  her  right  to  administration,  and  that  she  was,  therefore, 
entitled  to  letters  of  administration.  All  other  matters  discussed  in  the 
opinion,  including  the  case  of  Lathrop  v.  Smith,  and  the  principle  in- 
volved here,  were  aside  from  the  issues  raised. 

Matter  of  Lowenstein,  29  Misc.  Rep.  722,  62  N.  Y.  Supp.  819,  de- 
cided in  this  court  in  1899,  holds  to  the  rule  of  Lathrop  v.  Smith  and 
the  interpretation  of  that  part  of  section  2660  of  the  Code  of  Civil  Pro- 
cedure with  which  we  are  herein  concerned.  The  contest  in  the  Low- 
enstein Case  was  between  the  public  administrator  and  relatives  of  the 
intestate  who  did  not  share  in  the  estate.  In  that  case  the  surrojgate 
was  not  asked  to  apply  the  old  rule  to  the  contention  of  two  relatives, 
one  of  whom  had  an  interest  in  the  estate,  while  the  other  had  no  in- 
terest. The  opinion  in  that  case  expresses  and  explains  the  rule  that 
has  been  heretofore  followed  in  this  court  whenever  this  question  has 
arisen.  I  have  felt  the  weight  of  the  authority  of  that  decision,  and 
have  been  constrained  to  follow  it  as  a  precedent  more  or  less  control- 
ling upon  me ;  but  upon  this  reargument  I  have  become  convinced  that 
such  a  rule  is  harsh  and  unjust  in  the  present  case,  where  there  is  an 
attempt  to  deprive  of  the  right  of  administration  the  only  person  en- 
titled to  share  in  the  estate.  There  is  only  $1,700  in  this  estate,  and 
the  half-brother  is  the  only  one  of  six  grand  uncles  and  aunts  to  op- 
pose the  application  of  the  grandchild  to  administer  the  estate  of  which 
he  (the  grandchiid)  is  the  sole  beneficiary.  The  rule  now  prevailii^ 
in  this  court  in  such  cases  has  often  been  used  as  a  means  to  work 
injustice  through  form  of  law.  I  have  ^iven  much  thought  and  re- 
flection to  the  statute  and  decisions  bearmg  on  the  facts  of  the  pro- 
ceeding before  me,  and  I  have  decided  to  adopt  the  rule  of  Matter  of 
Seymour,  33  Misc.  Rep.  271,  68  N.  Y.  Supp.  638,  as  explained  by  Sur- 
rogate Silkman  in  an  able  and  well-considered  opinion  in  a  case  involv- 
ing the  principle  now  under  discussion. 

I  can  find  no  controlling  decision  in  any  court  above  this  that  con- 
flicts with  this  rule  of  sound  policy  and  substantial  justice.  I  believe 
that  section  2660  of  the  Code  of  Civil  Procedure  is  suspeptible  of  a 
more  liberal  interpretation  than  that  given  it  in  Matter  of  Lowenstein, 
supra,  and  I  have  decided  to  follow  that  case  no  longer  in  the  dispo- 
sition of  the  many  matters  of  this  kind  constantly  coming. before  this 
court.  I  shall  be  guided  hereafter  by  the  new  rule  made  by  this  deci- 
sion. I  hold  that  under  section  2660  of  the  Code  of  Civil  Procedure 
administration  by  relatives  in  case  of  intestacy  is  to  be  given  only  to 
those  relatives  of  the  deceased  having  an  actual  right  at  the  time  of  his 
death  to  share  in  the  distribution  of  the  estate  in  the  order  in  which 
the  relatives  so  sharing  are  named.  In  this  estate  the  grandchild  is  the 
only  person  who  is  entitled  to  share,  and  letters  of  administration  must 
be  issued  to  him,  in  preference  to  the  half-brother. 
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Motion  for  reargument  granted,  without  costs.    Submit  decree  on 
notice  granting  letters  of  administration  to  John  Thomas  Brattin. 
Decreed  accordingly. 


(80  Misc.  Bep.  466.) 

In  re  HYATT'S  ESTATE. 

(Surrogate's  Court,  Westchester  County.    April,  1913.) 

1.  EXICOTOBS   AND    AOMINISTBATOBi  (§  194*) CLAHI   CbXATBD   BT  EjZECTTTOS— 

JUBIBDICTION     OF     SUBBOOATX. 

A  surrogate  has  no  Jurisdiction  to  direct  the  payment  of  a  claim 
created  by  the  executor  after  the  death  of  testatrix. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  St  713-723;    Dec.  Dig.  §  194.*] 

2.  i:z£ct7T0BS  AND  Administbatobs  (|  194*) — Petition — Subbooate — "Cbed- 

rroB." 

The  word  "creditor,"  as  used  in  Code  Civ.  Proc.  f  2722,  providing  that 
8  petition  for  the  payment  of  a  debt  may  be  presented  to  the  surrogate 
by  a  creditor,  refers  to  a  creditor  of  the  estate  of  the  decedent  and  does 
not  apply  to  work  done  for  the  estate  on  the  executor's  order. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  i§  713-723 ;    Dec.  Dig.  §  194.* 

For  other  definitions,  see  Words  and  Phrases,  voL  2,  pp.  1713-1727; 
VOL  8,  pp.  7622,  7623.J 

Petition  for  payment  of  a  claim  against  the  estate  of  Pamela  Hyatt. 
Dismissed. 
Stuart  Baker,  of  Ossining,  for  claimant. 
George  F.  Allison,  of  New  York  City,  opposed. 

SAWYER,  S.  [1]  In  this  proceeding  a  petition  was  presented  to 
the  Surrogate's  Court  praying  for  a  decree  directing  the  executors  to 
pay  the  claim  of  the  petitioner.  One  of  the  executors,  Mortimer  Hy- 
att, and  the  petitioner,  Ralph  O.  Hiler,  both  testified  that  the  work 
which  was  performed,  as  mentioned  in  the  petition  presented  herewith, 
was  ordered  by  said  executor  Mortimer  Hyatt.  In  other  words,  the 
claim  in  question  was  under  a  contract  which  had  evidently  been  en- 
tered into  by  one  of  the  executors  subsequently  to  the  death  of  the  tes- 
tatrix, Pamela  Hyatt. 

[2]  Under  the  provisions  of  section  2722  of  the  Code  of  Civil  Pro- 
cedure, a  petition  may  be  presented : 

"By  a  creditor,  for  the  payment  of  a  debt,  or  of  its  just  proportionate  part, 
at  any  time  after  six  months  have  expired  since  letters  were  granted." 

The  word  "creditor,"  as  used  in  the  section  of  the  Code  above  re- 
ferred to,  refers  to  a  creditor  of  the  estate  of  the  decedent.  The  sur- 
rogate has  no  jurisdiction  to  order  the  payment  of  a  claim  created  by 
an  executor.  His  jurisdiction  is  only  as  to  claims  against  the  deceased. 
Buckley  v.  Staats,  4  Redf.  Sur.  524;  Hall  v.  Dusenbury,  38  Hun,  125; 
Matter  of  Walker,  70  App.  Div.  263,  74  N.  Y.  Supp.  971.  In  the  case 
of  Buckley  v.  Staats,  the  court  held  as  follows : 

"The  surrogate  has  no  power  to  direct  the  payment  of  a  claim  created  by 
the  executor.  The  jurisdiction  is  *  *  *  only  to  claims  against  the  de- 
ceased." 
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In  the  case  of  Hall  v.  Dusenbury,  the  decision  was  as  follows : 
"The  term  'creditor'    *    *    *    is  confined  to  those  persons  to  wliom  the 
deceased  was  indebted  daring  tiis  lifetime." 

The  claim  of  a  creditor  of  a  decedent's  estate,  which,  under  section 
2722  of  the  Code  of  Civil  Procedure,  the  executor  may  be  directed  by 
the  surrogate  to  pay,  is  a  liquidated  claim  undisputed ;  and  the  liqui- 
dation can  be  only  on  an  accounting,  not  of  the  acts  of  the  executor, 
but  of  deceased,  which  can  be  made  by  the  surrogate  only  on  consent 
of  the  parties,  as  provided  by  section  1822  of  the  Code  of  Civil  Pro- 
cedure. 

Clearly  the  petition  presented  in  this  case  asks  for  the  payment  of  a 
claim  which  had  been  ordered  and  created  by  the  executor  subsequent- 
ly to  the  death  of  the  testatrix.  The  Surrogate's  Court  has  no  juris- 
diction to  determine  claims  of  this  character. 

Petition  dismissed. 


(80  Misa  Rep.  468.) 

In  re  ROBINSON'S  ESTATE. 

(Surrogate's  Court,  Westcbester  County.    April,  1913.) 

Taxation  (8  876*) — Tbansfbb  Tax — Chabitabue  Bequest. 

A  bequest  to  Individuals  in  trust  for  charitable  purposes  is  taxable  un- 
der Tax  Law  (Consol.  Laws  1909,  c.  60)  i  221,  though  the  will  authorizes 
the  trustees  to  cause  a  corporation  to  be  created  to  execute  the  trust; 
no  such  corporation  having  been  formed  at  the  time  of  the  assessment, 
though  devise  to  charitable  corporation  would  be  exempt. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  U  1683-1699 ;  Dec. 
Dig.  I  876.*] 

In  the  matter  of  the  appraisal  of  the  estate  of  Mary  S.  Robinson, 
deceased.  From  an  order  assessing  the  transfer  tax,  the  executors 
and  trustees  under  the  will  of  decedent  appeal.    Affirmed. 

John  J.  Sinnott,  of  North  Tarrytown,  for  State  O>mptroller. 
Henry  Necarsulmer,  of  New  York  City,  for  executor  and  trustees. 

SAWYER,  S.  This  is  an  appeal  by  the  executor  of  and  the  trus- 
tees under  the  last  will  and  testament  of  Mary  S.  Robinson,  deceased, 
from  an  order  of  the  surrogate  of  Westchester  county,  fixing  and  as- 
sessing the  transfer  tax  upon  the  transfer  of  the  testatrix's  residuary 
estate. 

The  testatrix  died  in  October,  1909,  leaving  a  last  will  and  testa- 
ment, and  by  the  ninth  and  tenth  paragraphs  of  said  will  she  devised 
and  bequeathed  her  entire  residuary  estate. 

"Ninth.  I  direct  my  said  executor  to  pay  over  the  rest,  residue  and  remain- 
der of  my  estate  to  the  said  Burton  C.  Melghan  and  Frank  B.  Upham,  in 
trust,  however,  for  the  following  uses  and  purposes :  The  said  trustees  are 
to  invest  such  portion  of  the  fund  as  shall  not  be  used  for  the  purposes  herein 
specified,  in  the  securities  prescribed  by  law  as  savings  bank  investments; 
and  they  are  to  disburse  the  principal  or  interest,  or  both,  of  said  fund  in 
their  discretion  as  follows,  to  wit:  To  provide  shelter,  necessaries  of  Ufe, 
education,  general  or  specific,  and  such  other  financial  aid  as  may  seem  to 
them  fitting  and  proper  to  such  persons  as  they  shall  select  as  being  in  need 
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of  the  same.  Preference  is  to  be  given  to  persons  who  are  elderly  or  dis- 
abled from  work,  and  to  persons  who  are  Christians,  of  good  moral  character, 
members  of  one  of  the  so-called  evangelical  churches,  to  wit,  the  Methodist, 
Baptist,  Presbyterian,  Congregational,  Moravian  or  Episcopal;  and  who  are 
not  addicted  to  the  use  of  intoxicants  or  tobacco,  nor  to  attendance  at  the- 
atrical entertainments. 

"Tenth.  I  authorize  and  empower  my  said  trustees  in  their  discretion,  to 
appoint  other  persons,  not  exceeding  five,  to  act  with  them  In  the  execution 
of  the  trusts  or  either  of  them  herein  provided  for;  and  I  direct  that  the 
execution  of  said  trusts  shall  thereupon  devolve  upon  all  of  the  said  trus- 
tees Jointly  and  upon  the  survivors  of  them.  If  the  said  two  trustees,  Bur- 
ton 0.  Melghan  and  Frank  B.  Upbam,  deem  it  advisable  they  may  cause  a 
corporation  to  be  created  for  the  purpose  of  executing  the  trusts  provided  for 
in  this  velU." 

The  attorney  for  the  appellant  claims  that  the  above  bequest  to  Bur-  • 
ton  C.  Meighan  and  Frank  B.  Upham,  as  trustees,  is  exempt  from  a 
transfer  tax  under  section  221  of  chapter  62  of  the  I^ws  of  1909,  be- 
ing chapter  60  of  the  Consolidated  Laws,  as  it  is  left  in  trust  for  char- 
itable purposes  and  provision  is  made  that  the  execution  of  such  chari- 
table purposes  may  be  carried  out  by  a  corporation,  if  the  trustees 
think  it  advisable. 

The  contention  of  the  comptroller  is  set  forth  in  his  brief,  at  page 
2,  which  is  as  follows : 

"There  is  no  doubt  that  the  purposes  provided  for  by  the  testatrix  were 
charitable  and  benevolent  Nor  can  there  be  any  doubt  that  the  transfer  of 
her  residuary  estate  was  to  these  two  trustees  and  not  to  a  corporation." 

The  question,  therefore,  is  clearly  presented.    It  is: 

"Is  a  bequest  to  an  individual,  in  trust,  for  charitable  purposes,  exempt 
tinder  section  221  of  the  Transfer  Tax  Law?" 

It  is  the  contention  of  the  state  comptroller  that  the  bequest  or  trans- 
fer in  question  is  not  exempt  under  section  221  of  the  Transfer  Tax 
Law.    Tax  Law,  art.  10. 

That  portion  of  section  221  of  the  Transfer  Tax  Law  which  is  rele- 
vant to  the  question  here  presented  is  as  follows : 

"But  any  property  devised  or  bequeathed  to  any  person  who  is  a  bishop 
or  to  any  religious,  educational,  charitable,  missionary,  benevolent,  hospital 
or  Infirmary  corporation,  including  corporations  organized  exclusively  for 
Bible  or  tract  purposes,  shall  be  exempted  from  and  not  subject  to  the  pro- 
visions of  this  article.  There  shall  also  be  exempted  from  and  not  subject 
to  the  provisions  of  this  act  personal  property  otiier  than  money  or  securi- 
ties bequeathed  to  a  corporation  or  association  organized  exclusively  for  the 
moral  or  mental  Improvement  of  men  or  women  or  for  scientific,  literary,  li- 
brary, patriotic,  cemetery  or  historical  purposes  or  for  the  enforcement  of  laws 
relating  to  children  or  animals  or  for  two  or  more  of  such  purposes  and  used 
exclusively  for  carrying  out  one  or  more  of  such  purposes." 

Section  220  of  the  same  law  reads  as  follows : 

"A  tax  shall  be  and  is  hereby  imposed  upon  the  transfer  of  any  property, 
real  or  personal,  of  the  value  of  five  hundred  dollars  or  over,  or  of  any  in- 
terest therein  or  income  therefrom,  in  trust  or  othericUc,  to  persons  or  cor- 
porations not  exempt  by  law  from  taxation  on  real  or  personal  property." 

It  is  admitted  that  the  amount  of  the  transfer  in  this  matter  exceeds 
$500. 
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The  appellant  cites  as  an  authority  in  support  of  his  contention  Mat- 
ter of  Graves,  171  N.  Y.  40,  63  N.  E.  787. 

The  Graves  Case  was  decided  under  subdivision  7  of  section  4  and 
section  220  of  the-  Tax  Law,  as  it  existed  in  1896,  which  said  date  was 
the  date  of  the  death  of  the  testator  in  said  case. 

By  chapter  382  of  the  Laws  of  1900,  section  243  of  the  Transfer 
Tax  Law  was  passed,  and  reads  as  follows : 

"Sec.  243.  Exemptions  In  article  one  not  applicable. — The  exemptions  enu- 
merated in  section  four  of  tbe  tax  law,  of  whlcb  this  article  is  a  part,  sball 
not  be  construed  as  being  applicable  in  any  manner  to  the  provisions  of  arti- 
cle ten  hereof." 

This  section  was  re-enacted  and  became  known  as  section  244  of  the 
Tax  Law  by  chapter  62  of  the  Laws  of  1909,  being  chapter  60  of  the 
Consolidated  Laws. 

"Manifestly  it  was  intended  by  this  new  section  to  make  the  ezemptlons 
In  section  4  of  the  General  Tax  Law  no  longer  applicable  to  the  ezemptlons 
under  the  Taxable  Transfer  Law,  and  no  longer  the  rule  by  wMch  such  ex- 
emptions should  exist  or  be  determined."  Matter  of  Huntington,  168  N.  Y. 
399,  61  N.  E.  643. 

It  is  evident  therefore  that  the  only  exemptions  now  to  be  consid- 
ered in  the  case  at  bar  are  those  enumerated  in  section  221  of  the  Tax 
Law. 

The  Graves  Case  is  therefore  no  longer  an  authority,  unless  by  com- 
parison it  can  be  shown  that  the  statute  under  which  the  decision  was 
based  is  similar  to  the  statute  under  which  this  exemption  is  claimed. 
In  other  words,  are  the  exemptions  enumerated  in  subdivision  7  of 
section  4,  under  which  the  Graves  Case  was  decided,  similar  to  or  in 
substance  the  same  as  the  exemptions  enumerated  in  section  221  of 
the  Tax  Law? 

Subdivision  7  of  section  4,  chapter  908  of  the  Laws  of  1896,  reads 
in  part  as  follows : 

"(7)  The  real  property  of  a  corporation  or  association  organized  exclusively 
for  the  moral  or  mental  Improvement  of  inen  or  women,  or  for  religious,  Bible, 
tract,  charitable,  benevolent,  missionary,  hospital,  infirmary,  educational, 
scientific,  literary,  library,  patriotic,  historical  or  cemetery  purposes,  or  for 
the  enforcement  of  laws  relating  to  children  or  animals,  or  for  two  or  more 
of  such  purposes,  and  used  exclusively  for  carrying  out  thereupon  one  or 
more  of  such  purposes,  and  the  personal  property  of  any  such  corporation 
shall  be  exempt  from  taxation." 

In  the  section  just  quoted  the  real  property  of  a  corporation  or  an 
association  organized  for  specific  purposes  mentioned  was  exempt  not 
only  from  the  transfer  tax  but  from  all  taxes  of  every  kind  and  de- 
scription, and  the  personal  property  of  such  a  corporation  was  also 
exempted. 

By  a  careful  examination  of  section  221  of  the  Tax  Law  it  will  be 
observed  that  no  real  or  personal  property  is  exempted  unless  devised 
or  bequeathed  to  the  corporation  therein  set  forth.  '  No  mention  is 
made  of  the  word  "association"  in  the  first  paragraph  of  this  section, 
neither  is  the  word  "purposes"  included.  The  statute  says  flat-footed 
that  the  corporations  mentioned  are  only  exempt  from  taxation  when 
the  property  is  devised  or  bequeathed  to  the  corporation. 
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In  the  last  part  of  section  221,  as  quoted,  there  are  specific  exemp- 
tions where  a  bequest  is  made  to  a  corporation  or  an  association  or- 
ganized exclvisively  for  certain  purposes.  Clearly,  however,  the  ap- 
pellant is  not  entitled  to  an  exemption  under  the  latter  part  of  this 
section,  as  the  bequests  made  were  those  which  consisted  of  savings 
bank  securities  or  money,  and  these  clearly  do  not  come  within  the 
exempt  class,  as  the  section  specifically  says  that  personal  property 
shall  be  exempted  "other  than  money  or  securities." 

However,  I  do  not  think  that  the  exemption  is  claimed  under  the 
latter  part  of  section  221,  just  quoted. 

The  Graves  Case  was  decided  on  the  ground  that  the  Laws  of  1893 
re-established  the  statute  of  uses,  and  that  subdivision  7,  which  was 
construed  in  that  case,  included  corporations  organized  for  specific 
purposes.  As  shown  above,  the  word  "purposes"  is  excluded  in  the 
first  part  of  section  221,  as  is  also  the  word  "association,"  and  the 
devise  or  bequest  in  this  case  was  made  directly  to  the  two  trustees. 
The  question  in  this  case  then  is  simply  this :  Is  a  bequest  to  two 
trustees,  in  trust,  for  charitable  purposes,  with  a  discretionary  right 
given  to  the  two  trustees  to  form  a  corporation,  if  they  deem  it  ad- 
visable, to  carry  put  the  trusts  provided  for  in  the  will  of  the  testa- 
trix, exempt  from  taxation  under  the  provisions  of  the  first  portion  of 
section  221  of  the  Transfer  Tax  Law,"  which  is  as  follows : 

"But  an7  property  devised  or  bequeathed  to  any  person  who  is  a  bishop 
or  to  any  religious,  educational,  charitable,  missionary,  benevolent,  hospital 
or  infirmary  corporation,  Including  corporations  organized  exclusirely  for 
Bible  or  tract  purposes,  shall  be  exempted  from  and  not  subject  to  the  pro- 
visions of  this  article." 

There  is  no  mandatory  direction  by  the  testatrix  to  the  trustees  to 
form  any  corporation.  They  may  do  so  if  they  choose,  or  they  may 
increase  the  number  of  trustees;  but  the  right  given  to  form  a  cor- 
poration is  simply  permissive  and  not  mandatory. 

The  testatrix  died  in  1909,  four  years  ago.  No  corporation  has 
ever  been  formed  by  the  trustees,  nor  have  I  received  any  intimation 
that  one  will  ever  be  formed.  I  think  that  I  can  safely  say  that  one 
never  will  be  formed.  If  the  intention  of  the  trustees  had  been  to 
form  a  corporation  to  carry  out  the  purposes  as  set  forth  in  the  will, 
they  certainly  would  have  filed  their  certificate  of  incorporation  within 
the  four  years  last  past  I  am  compelled  to  take  the  situation  as  I 
find  it.  The  title  to  the  "res"  or  trust  fund  is  certainly  now  vested 
in  Burton  C.  Meighan  and  Frank  B.  Upham,  in  trust,  for  the  pur- 
poses as  set  forth  in  the  will  of  the  testatrix.  Section  220  specifically 
states  that  the  transfer  of  any  property,  real  or  personal,  over  $500, 
is  taxable,  whether  the  same  is  in  trust  or  otherwise. 

By  the  most  strained  construction  of  section  221,  I  do  not  see  how 
the  framers  of  the  law  ever  intended  that  a  bequest  such  as  the  one 
under  consideration  should  be  exempt  under  the  clause  quoted.  The 
devise  is  clearly  not  to  a  corporation.  There  being  no  corporation 
formed,  how  are  we  to  ascertain  the  status  of  the  corporation  and 
determine  whether  or  not  it  is  a  charitable,  religious,  or  other  kind 
of  a  corporation.    This  phase  of  the  situation  was  considered  in  the 


Digitized  by 


Google 


460  142  MEW  XOBK  SUPPLBUBNT  (Sur.  Ct. 

Matter  of  White,  reported  in  118  App.  Div.  869,  103  N.  Y.  Supp.  688, 
and  the  judge  writing  the  opinion  stated  as  follows: 

"The  status  of  this  corporation  must  be  determined  by  the  statutory  law 
and  Its  certificate  of  Incorporation  rather  than  by  what  It  has  assumed  to  do 
thereunder." 

This  is  the  proper  way  of  determining  the  status  of  any  corpora- 
tion claiming  exemption  under  the  Transfer  Tax  Law. 

The  above  case  was  cited  with  approval  in  Matter  of  Moses,  138 
App.  Div.  525,  123  N.  Y.  Supp.  443. 

It  is  an  elementary  rule  of  statutory  construction  that  the  words  of 
a  statute  are  to  be  given  the  usual  ordinary  meaning.  McCluskey  v. 
Cromwell,  11  N.  Y.  593;  Matter  of  O'Neil,  91  N.  Y.  516;  Matter  of 
Daly,  79  Misc.  Rep.  586,  141  N.  Y.  Supp.  199. 

If  the  Legislature  had  intended  to  pass  an  act  allowing  exemptions 
to  trustees  for  charitable  purposes,  they  certainly  would  not  have 
divided  the  section  into  two  different  paragraphs,  one  in  which  they 
exempted  only  devises  and  bequests  to  certain  corporations  and  the 
other  of  which  they  exempted  where  the  devise  or  bequest  was  to  cor- 
porations for  charitable  purposes. 

As  the  case  at  bar  is  a  devise  to  trustees  for  a  charitable  purpose, 
by  the  most  liberal  construction,  I  am  compelled  to  hold  that  even 
though  there  is  a  permissive  right  to  form  a  corporation,  where  some 
steps  have  not  actually  been  taken  to  form  such  a  corporation,  this 
fact  in  itself  will  not  be  sufficient  to  warrant  an  exemption  under  the 
first  paragraph  of  section  221  of  the  Tax  Law.  If  the  corporation 
had  been  already  formed  when  the  application  was  made  to  this  court, 
the  result  might  be  different.  I  am  not  called,  however,  to  pass  upon 
this  question  at  this  time.    The  corporation  has  never  been  formed. 

Clearly  the  framers  of  this  statute  never  intended  any  devise  to  a 
trustee  for  charitable  purposes  to  be  exempt  under  section  221.  While 
fully  appreciating  the  charitable  intentions  of  the  testatrix,  I  am  of 
the  opinion  that  the  statute  shows  clearly  that  a  tax  must  be  imposed 
in  this  case  upon  the  residuary  estate  transferred.  If  the  law  is  se- 
vere, then  the  remedy  lies  with  the  Legislature  and  not  with  the  courts. 

Order  affirmed. 


(80  Misc.  Rep.  383.) 

In  re  SANDHUSEN. 

(Surrogate's  Court,  Kings  CJouhty.    April,  1913.) 

1.   WlIXS  (J  634*) CONSTBDCnON TbUST DiSTEIBUTION. 

Where  a  will  gave  testator's  personal  assets  to  executors  In  trust,  to 
Invest  and  pay  the  Income  to  his  sister  for  life,  with  remainder  to  her 
children,  and  there  was  no  residuary  clause,  Intestacy  resulted  as  to 
the  principal  of  the  trust  upoB  the  death  of  the  life  tenant  leaving  no 
children ;  the  gift  to  the  children  being  contingent  upon  their  surviving 
their  mother,  and  not  vesting  in  them  upon  testator's  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  ||  1488-1610;  Dec 
Dig.  i  634.*] 

•For  other  ca»ei  sM  (am*  topic  A  i  tmatM  la  Dm.  *  Am.  Diss.  1M7  to  daU^  *  R«p'r  ladezw 
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2.  Wiixs  (8  523*>— "Gift  to  a  Ci.ass." 

A  "gift  to  a  class"  Is  a  gift  of  an  aggregate  sum  to  a  body  of  per- 
sons nncertaln  In  number  at  the  time  of  the  gift,  to  be  ascertained  at  a 
future  time,  who  are  all  to  take  in  equal  or  in  some  other  definite  propor- 
tions; the  share  of  each  being  dependent  for  its  amount  upon  the  ulti- 
mate number. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  t>ig.  i  1115;  Dec.  Dig.  t 
623.*] 

Proceeding  upon  the  final  judicial  settlement  of  the  account  of 
George  Sandhusen  as  testamentary  trustee,  etc.  Decreed  according  to 
opinion. 

John  E.  Bullwinkel,  of  New  York  City,  for  accountant. 
J.  Fred  Alsgood,  of  New  York  City,  for  heirs  and  next  of  kin. 
James  &  Thomas  H.  Troy,  of  Brooklyn  (James  Troy  of  Brooklyn, 
of  counsel),  for  Hetty  Meyer. 
Charles  K.  Terry,  of  Brooklyn,  special  guardian. 

KETCHAM,  S.  [1]  In  the  will  under  which  this  account  is  made 
there  is  a  gift  of  personal  assets  to  the  executors,  in  trust,  for  the  fol- 
bwing  purposes: 

"A.  To  invest  the  same  *  *  *  and  to  pay  to  my  sister,  Anna  Louise 
Steffens,     •     *    •    all  the  income  of  my  estate  during  her  natural  Ufe. 

"B.  Immediately  after  the  death  of  my  said  sister,  to  divide  my  estate  into 
as  many  equal  shares  as  my  said  sister  leaves  children,  and  to  pay  to  each 
of  them  their  share  or  moiety  as  they  respectively  arrive  at  the  age  of  twenty- 
one  years." 

There  is  no  residuary  clause.  Anna  Louise  Steffens,  named  in  the 
quotation  supra,  died  after  the  testator,  having  had  children,  but  leav- 
ing none  surviving  her. 

The  question  is  presented  whether  the  gift  to  the  children  of  Anna 
Louise  Steffens  was,  as  to  each  of  such  children,  vested  upon  the 
testator's  death  or  was  contingent  upon  survival  of  such  children  at 
the  time  of  the  mother's  death.  If  the  gift  over  was  to  a  class,  it  was 
future  and  contingent. 

"Where  final  division  and  distribution  is  to  be  made  among  a  class,  the 
benefits  of  a  will  must  be  confined  to  those  persons  who  come  within  the  ap- 
propriate category  at  the  date  when  the  distribution  or  division  Is  directed 
to  be.  made." 

This  expression,  found  in  Matter  of  Baer,  147  N.  Y.  348,  41  N.  E. 
702,  is  adopte4  in  Salter  v.  Drowne,  205  N.  Y.  204,  98  N.  E.  401. 

[2]  Where,  in  a  trust,  the  only  gift  over  upon  the  death  of  a  life 
beneficiary  is  contained  in  a  direction  to  divide,  and  the  division  is  to 
be  made  among  such  children  of  a  person  named  as  shall  survive  their 
parent,  there  is  presented  with  unusual  distinctness  a  direction  to  di- 
vide among  a  class. 

"A  gift  to  a  class  is  a  gift  of  an  aggregate  sum  to  a  body  of  persons  nn- 
certaln In  number  at  the  time  of  the  gift,  to  be  ascertained  at  a  future  time, 
who  are  all  to  take  in  equal  or  In  some  other  definite  proportions ;  the  share 

*For  other  casta  see  same  topic  ft  {  numbxb  in  Deo.  ft  Am.  Digs.  1M7  to  date,  ft  Rap'r  Indexes 
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of  each  being  dependent  for  its  amount  npon  tbe  ultimate  number."    Matter 
of  Klmberly,  150  N.  Y.  90,  93,  44  N.  E.  945,  946. 

A  provision  sufficiently  like  the  one  now  under  examination,  but 
less  favorable  to  the  claim  of  a  vesting  of  the  remainder,  is  considered 
by  the  Appellate  Division  of  the  First  Department  in  Cammann  v. 
Bailey,  141  N.  Y.  Supp.  41,  and  is  there  construed  to  intend  a  con- 
tingent remainder  only. 

That  the  shares  to  be  paid  to  the  children  of  Mrs.  Steffens  are 
called  "their  share"  gives  no  color  to  the  contention  that  any  share 
vested  in  any  child  at  the  testator's  death ;  for  if  without  recourse  to 
the  words  last  quoted  the  only  division  intended  by  the  will  was  one 
by  which  "shares"  should  be  distributed  among  surviving  children,  the 
words  "their  share"  would  receive  ample  meaning  if  referred  to  the 
shares  which  would  reach  the  children  found  to  be  entitled.  Cam- 
mann V.  Bailey,  supra. 

Upon  the  death  of  the  life  tenant,  leaving  no  children,  intestacy 
results  as  to  the  principal  of  the  trust,  and  the  decree  of  t^stribution 
should  be  made  accordingly.  • 

Decreed  accordingly. 


In  re  HOAGIAND'S  ESTATE. 
(Surrogate's  Court,  New  Xork  County.    February  13,  1913.) 

1.  Tbustb  (S  272*) — CapitaIi  and  Ikcoio: — Ibsuancb  of  Stock  is  Cobpoba> 

TION. 

As  to  what  corporate  dividends  are  capital  and  what  are  income,  aa  be- 
tween life  tenants  and  remaindermen,  depends  on  tbe  facts;  and  If  in 
fact  tbe  distribution  represents  surplus  earnings,  they  are  dividends, 
whatever  they  may  be  called.  But  Increment  of  capital  values  la  not 
earnings  as  to  the  life  tenant 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §S  383-385;  Dea 
Dig.  I  272.»] 

2.  Tkusts  (I  325*) — ^Accotjntino  by  Tbusteb — Evidence — Bdbden  of  Proof. 

In  proceedings  on  reference  in  an  accounting  by  a  trustee,  a  resolu- 
tion of  a  corporation  Inferentlally  stating  that  new  stock  Issued  by  it 
represented  an  increment  of  capital,  and  not  earnings,  was  sufficient,  in 
absence  of  other  evidence,  to  put  the  burden  of  proof  on  objectors,  claim- 
ing the  contrary. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §§  483-485;  Dec. 
Dig.  S  325.*] 

3.  Tbusts  (I  331*) — Accounting  bt  Trustee — Authobitt  of  Refebeb. 

A  referee,  on  accounting  by  a  trustee,  had  no  authority  to  disturb  de- 
crees of  the  surrogate  on  former  accountings. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  |  494 ;  Dec.  Dig.  | 
831.*] 

Proceedings  on  exceptions  to  the  report  of  referee  in  an  accounting 
by  the  trustee  in  the  matter  of  the  estate  of  Hudson  Hoagland. 
See,  also,  154  App.  Div.  887,  138  N.  Y.  Supp.  1121. 

J.  Hampden  Dougherty,  of  New  York  City,  for  trustees. 
James  Gillin,  of  New  York  City,  for  Laura  Hoagland.  , 
Michael  J.  Egan,  of  New  York  City,  special  guardian. 

*For  other  cases  see  same  topic  ft  {  number  in  Dec.  ft  Am.  Digs.  1807  to  date,  *  Rep'r  Indexes 
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William  H.  Hamilton,  of  New  York  City,  for  Anna  C.  Tucker  and 
others. 

Thomas  S.  Ormiston,  of  New  York  City,  for  Mary  F.  Rose. 

Henry  W.  Baird,  of  New  York  City,  for  Charles  F.  Hoagland. 

Charles  F.  Darlington,  of  New  York  City,  for  Frank  Belknap  and 
others. 

FOWLER,  S.  [1]  There  is  now  no  ambiguity  or  doubt  about  the 
law  of  the  state  concerning  what  corporate  dividends  are  capital  and 
what  are  income  as  between  life  tenants  and  remaindermen.  McLouth 
V.  Hunt,  154  N.  Y.  179,  48  N.  E.  548,  39  L.  R.  A.  230;  Lowry  v. 
Farmers'  Loan  &  Trust  Co.,  172  N.  Y.  137,  64  N.  E.  796;  Robertson 
V.  De  Brulatour,  111  App.  Div.  882,  98  N.  Y.  Supp.  15,  affirmed  188 
N.  Y.  301,  80  N.  E.  938.  The  determination  depends  in  each  in- 
stance on  matter  of  fact,  or  on  the  evidence,  in  other  words.  If  in 
point  of  fact  corporate  distributions  represent  surplus  earnings,  they 
are  dividends,  and  not  capital,  whatever  called.  But  increment  of 
capital  values  is  not  earnings  as  to  life  tenants. 

[2]  On  the  evidence,  or  rather  for  the  want  of  evidence,  before  the 
learned  referee  whose  report  is  now  before  me  on  exceptions  thereto, 
the  surrogate  is  of  the  opinion  that  such  referee  should  have  overruled 
the  objections  to  the  trustee's  account  in  respect  of  the  Pullman  stock 
distribution  of  1910.  The  only  evidence  discoverable  on  this  point  in 
the  record  is  the  resolution  of  the  stockholders  of  the  Pullman  Com- 
pany, dated  March  21,  1910.  If  the  new  stock  referred  to  in  such 
resolution  represented  an  increment  of  capital,  and  not  earnings,  as 
inferentially  stated  in  such  resolution,  the  trustees  were  prima  facie 
justified  in  treating  such  new  stock  as  capital.  While  courts  some- 
times infer  from  slight  evidence  that  a  stock  dividend  is  income,  rather 
than  capital,  they  cannot  so  infer  in  the  face  of  evidence  to  the  con- 
trary. The  resolution  in  question  was  some  evidence  to  the  contrary. 
It  was  sufficient,  in  any  event,  to  put  the  objectors  to  their  proofs. 
But  no  such  proofs  were  adduced.  There  is  much  colloquy  of  counsel 
in  the  record,  but  nothing  susceptible  of  being  regarded  as  evidence  by 
the  law  of  evidencel  Exceptions  1,  2,  3,  4,  and  5  to  the  referee's  re- 
port are  sustained. ' 

[3]  The  learned  referee,  as  I  conceive,  had  no  authority  on  this 
accounting  to  disturb  the  decrees  made  by  this  court  on  former  ac- 
countings. Matter  of  Elting.  93  App.  Div.  516,  519,  87  N.  Y.  Supp. 
833.  Therefore  exceptions  6,  7,  8,  and  9  to  the  referee's  report  are 
also  sustained. 

Proceed  accordingly. 


i80  Misc.  Bep.  473.) 

In  re  WEIIj. 

(Sorrogate's  Court,  Kings  County.     April,  1913.) 

1.  Tbusts  (J  316*) — Accounting — Commissions. 

An  accounting  trustee  cannot  have  commissions  on  income  paid  out,  if 
there  is  no  income  on  hand. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  §§  445-450;    Dec. 
Dig.  {  316.»] 

*For  otber  cases  see  same  topic  &  S  numbbb  in  I>ec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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2.  Tbtjsts  (I  272*) — ^Accounting — Unapplied  Incomk. 

An  amount  invested  by  a  trustee  with  the  principal  cannot  be  consid- 
ered  as   unapplied   income. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {{  383-385;    Dec. 
Dig.  t  272.*] 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Jean  Weil, 
as  executor  of  the  will  of  Charles  Wildermann,  deceased.  Decree  ren- 
dered. 

Wahle  &  Kringel,  of  New  York  City,  for  accountant 

Rabe  &  Keller,  for  Elise  Wildermann. 

Eugene  V.  Brewster,  of  Brooklyn,  special  guardian,  for  infants. 

KETCHAM,  S.  [1]  The  accounting  trustee  cannot  have  commis- 
sions on  income  paid  out  by  him,  if  there  is  no  income  in  hand.  While 
it  is  suggested  in  his  brief  that  he  has  $2,552.32  of  unapplied  inccmie, 
there  is  nothing  in  the  account  to  support  the  suggestion,  and  the  fact 
that  the  same  sum  has  been  put  into  an  investment  along  with  princi- 
pal has  the  contrary  effect. 

[2]  It  is  insisted  that  250  shares  of  stock  received  by  the  trustee 
as  a  "stock  dividend"  is  income;  but  beyond  the  description  of  this 
stock  under  the  words  "stock  dividend"  there  is  nothing  to  indicate 
that  it  was  not  an  accretion  to  the  principal.  McLouth  v.  Hunt,  154 
N.  Y.  179,  48  N.  E.  548,  39  L.  R.  A.  230;  Lowry  v.  Farmers'  Loan 
&  Trust  Co.,  172  N.  Y.  137,  64  N.  E.  796;  Robertson  v.  De  Brula- 
tour,  188  N.  Y.  301,  80  N.  E.  938;  Thayer  v.  Burr,  201  N.  Y.  155,  94 
N.  E.  604;  Matter  of  Harteau,  204  N.  Y.  292,  97  N.  E.  726;  Matter 
of  Hoagland,  142  N.  Y.  Supp.  462. 

The  character  of  the  stock  as  principal  or  income  being  a  question 
of  fact,  it  is  significant  that  the  trustee  has  for  years  carried  the  stock 
in  question  with  the  general  principal  of  the  trust,  and  has  evidently 
collected  the  dividends  upon  it  and  paid  them  to  the  beneficiary.  That 
he  has  not  paid  over  the  dividend  stock  to  the  beneficiary  entitled  to  all 
the  income  is  a  sufficient  basis  for  regarding  it  as  principaL 

The  decree  is  made  without  allowance  of  commissions. 

Decreed  accordingly. 

•For  other  cases  see  same  topic  1 1  nttmbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes ' 
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AI/TERMAN  ▼.  WEIL  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

AlTOBNET  AND  CLIENT  (J  29*) — ^AOTHOBrFT — DELKOATION. 

A  law  clerk  in  the  office  of  an  attorney  for  tbe  defendants  In  a  per- 
sonal Injury  action  bad  no  authority  to  bind  the  defendants  by  a  prom- 
ise to  pay  a  specified  sum  in  settlement  of  tbe  action. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  f  42; 
Dec.  Dig.  S  29.  •] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Abraham  M.  Alterman,  guardian  ad  litem  of  Freda  Alter- 
man,  an  infant,  against  Jonas  Weil  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed,  and  complaint  dismissed. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR.  JJ. 

Herrick  C.  Allen,  of  New  York  City  (George  W.  Hurlbut,  of  New 
York  City,  of  counsel),  for  appellants. 

Henry  Lieb,  of  New  York  City  (Abraham  Mann,  of  New  York 
City,  of  counsel),  for  respondent. 

SEABURY,  J.  The  plaintiff  sues  to  recover  $300  from  the  defend- 
ants. It  appears  that  the  plaintiff,  through  her  guardian  ad  litem,  sued 
the  defendants  in  the  Municipal  Court  to  recover  damages  for  per- 
sonal injuries.  The  plaintiff  claims  that  a  clerk  in  the  office  of  the 
attorney  for  the  defendants  offered  $300  in  settlement  of  the  Munici- 
pal Court  action.  Subsequently  the  defendant's  attorney  withdrew  this 
offer,  and  the  action  was  tried  and  the  complaint  dismissed.  After  the 
dismissal  of  the  complaint  in  the  action  in  the  Municipal  Court,  the 
present  action  was  commenced.  The  law  clerk  of  the  defendants'  at- 
torney was  without  authority  to  bind  the  defendants  by  any  promise 
which  he  may  have  made  to  settle  the  action  referred  to. 

As  the  judgment  which  the  plaintiff  has  recovered  rests  entirely 
upon  this  alleged  promise,  it  follows  that  it  should  be  reversed,  with 
costs,  and  the  complaint  dismissed,  with  costs  to  the  appellant  All 
concur. 


(81  Misc.  Bep.  247.) 

KOSENZWEIG  v.  KLIPPEL. 

(Supreme  Court  Appellate  Term,  First  Department    June  24,  1913.) 

IiANDLObd  and  Tenant  (S  162*) — Landlobd's  Duties — Liohting  Teneuent. 

Tenement  House  Law  (ConsoL  Laws  1909,  c.  61)  $  74,  providing  that 
where  a  public  hall  In  a  tenement  house  is  not  light  enough  in  the  day- 
time to  permit  reading  therein  without  tbe  aid  of  artificial  light  cer- 
tain other  arrangements  may  be  made  by  the  owner  by  displacing  wooden 
partition  doors  with  glass,  does  not  require  the  landlord,  in  any  event. 
to  maintain  the  hallway  so  that  one  can  read  therein  In  the  daytime 
without  artificial  light. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cient  Dig.  i 
629;    Dec.  Dig.  |  162.*] 

*Vor  other  cases  see  suns  toplo  *  {  mniBBB  In  Dso.  *  Am.  Diss.  UOT  to  date,  *  Rep'r  Indexes 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Annie  Rosenzweig  against  Marguerite  Klippel.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (Albert  E.  Dacy,  of  New 
York  City,  of  counsel),  for  appellant. 

Beck  &  Bernstein,  of  New  York  City  (Jacob  Bernstein,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  was  injured  by  falling  down  a  flight  of  dark 
stairs  leading  from  the  ground  floor  hallway  to  the  cellar  of  a  tene- 
ment house.  The  cause  of  action  is  based  on  the  negligence  of  the 
defendant  in  failing  to  comply  with  section  74  of  the  Tenement  House 
Law  (Consol.  I<aws  1909,  c.  61).  That  section  prescribes  that,  where 
a  public  hall  in  such  a  house  is  not  light  enough  in  the  daytime  to  per- 
mit a  person  to  read  therein  without  the  aid  of  artificial  light,  certain 
alternative  arrangements  may  be  made  by  the  owner  in  the  way  of  dis- 
placing wooden  doors  of  partitions  with  glass.  The  section  concludes 
with  the  requirement  that  there  must  be  artificial  light  if  the  tenement 
house  department  so  requires,  but  that  concluding  sentence  is  not  in- 
volved in  the  present  case. 

The  respondent  concedes  what  the  appellant  claims,  namely,  that 
there  was  more  than  sufficient  glass  area  in  the  hallway  to  comply  with 
the  express  terms  of  the  statute,  but  insists  that  the  true  meaning  of 
the  section  is  that  in  any  event  the  owner  must  maintain  the  hallway 
in  such  a  condition  that  a  person  can  read  therein  in  the  daytime  with- 
out the  aid  of  artificial  light.    In  this  construction  I  cannot  agree. 

The  motion  of  the  defendant,  therefore,  for  a  dismissal  of  the  com- 
plaint on  the  ground  that  no  violation  of  the  section  was  proven,  which 
motion  was  made  at  the  close  of  plaintiff's  case,  and  renewed  at  the 
close  of  the  entire  case,  should  have  been  granted. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event 

SEABURY,  J.,  concurs. 

PAGE,  J.  I  concur  in  the  result.  The  plaintiff  was  injured  falling 
down  the  basement  stairs  after  she  had  proceeded  several  steps  from 
the  top.  There  is  no  obligation  imposed  by  the  statute  to  light  these 
stairs. 


DEAKINS  T.  HERZ. 

(Supreme  Conrt,  Appellate  Term,  First  Department    June  24,  1913.) 

Account  Statkd  (§  19*) — Documents  CoNSTrruriNO. 

A  letter  written  by  plaintiff  on  January  29,  1912,  to  defendant  stating 
plaintUTs  version  of  their  mutual  accounts,  was  evidence  that  plaintiff 
did  not  accept  defendant's  statement  of  their  accounts,  so  as  to  lebut  a 

•For  oUiar  cues  laa  same  topic  &  i  numbbb  In  Dec.  A  Am.  Digs.  1907  to  OfAa,  *  Rap'r  Indaxw 
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claim  that  defendant's  letter  of  January  2l8t,  conceding  tbat  a  certain 
amount  was  due,  constituted  an  account  stated. 

[Ed.  Note.— For  other  cases,  see  Account  Stated,  Cent  Dig.  |S  91-83; 
Dec.  Dig.  i  19.«] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  W  Virginia  Deakins  against  Dora  Herz.  From  a  judgment 
for  plaintin,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Henry  K.  Heyman,  of  New  York  City,  for  appellant 
Bennet  &  Cooley,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sues  on  an  account  stated  for  $250.75.  Her 
testimony  and  the  exhibits  offered  in  her  behalf  fail  to  show  anything 
which  could  be  in  any  manner  construed  as  an  account  stated  between 
the  parties. 

On  January  29,  1912,  plaintiff  wrote  the  defendant  a  letter,  which 
stated  plaintiff's  version  of  their  mutual  accounts.  This  disposes  of 
any  possible  claim  that  defendant's  letter  of  January  21st,  conceding 
that  $250.75  was  due,  constituted  an  account  stated,  because  it  is  evi- 
dence, as  the  record  stands,  that  plaintiff  did  not  accept  defendant's 
version  of  the  account. 

It  appears,  however,  on  the  appeal,  that  respondent  relies  on  inter- 
views with  the  defendant  said  to  have  occurred  since  these  letters 
were  exchanged ;  but  there  is  no  evidence  as  to  those  interviews,  except 
that  of  defendant,  and  in  that  evidence  there  is  nothing  to  show  an 
account  stated. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


(81  Misc.  B^.  203.) 

ZIMMERMAN  v.  EAXJ. 

(Supreme  Court,  Appellate  Term,  First  Department    June  2^,  1913.) 

COUBTS    (S    189*) — ^MUNICEPAI.   COUBTS — VACATIRO    JUDOlfBNT— TIMB    TOB    AP- 
FUCATIOK. 

Tbe  Municipal  Court  has  no  power  to  vacate  a  judgment  under  section 
264  of  tbe  Municipal  Court  Act  (Laws  1902,  c.  580),  where  more  than 
five  days  elapsed  after  the  entry  of  the  judgment  before  the  motion  to 
vacate  was  flied,  even  though  the  judgment  is  void;  the  judgment  debt- 
or's remedy  being  by  appeal,  or  by  the  assertion  of  the  Invalidity  of  the 
judgment 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  409,  412,  413,  429, 
458;    Dec  Dig.  f  189.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Emil  Zimmerman  against  Emanuel  Rau.  From  an  order 
vacating  a  judgment  in  favor  of  the  plaintiff,  plaintiff  appeals.  Order 
reversed,  and  judgment  reinstated. 

*ror  otb«r  caMi  n*  fama  topic  A  i  mmBu  la  Dee.  *  Am.  Disi.  U07  to  datt^  *  Rop'r  Indazw 
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Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR,JJ. 

Isaac  Hyman,  of  New  York  City,  for  appellant. 
Howard  A.  Sperry,  of  New  York  City,  for  respondent 

PER  CURIAM.  Plaintiff  obtained  a  judgment  against  the  defend- 
ant on  March  24,  1912.  On  April  14,  1913,  upon  an  affidavit  made  by 
the  defendant,  an  order  to  show  cause  was  granted  returnable  on  April 
17,  1913,  and  upon  the  20th  day  of  April  the  judgment  was  vacated 
and  set  aside.  The  opposing  affidavit  sets  forth  that  more  than  20 
days  have  elapsed  after  the  judgment  was  entered  and  before  the  mo- 
tion was  made. 

A  motion  to  open  a  default  and  to  vacate  a  judgment  and  set  a  case 
down  for  hearing,  etc.,  may,  under  section  253  of  the  Municipal  Court 
Act  (Laws  1902,  c.  580),  be  made  at  any  time ;  but  the  power  of  a 
Municipal  Court  justice  to  set  aside  a  judgment,  under  section  254  of 
the  Municipal  Court  Act,  is  limited  to  an  application  to  be  made  with- 
in five  days  after  the  judgment  is  entered  and  upon  a  notice  of  at  least 
two  days.  The  court  below  was  without  jurisdiction  to  make  the  or- 
der appealed  from.  If,  as  claimed  by  the  respondent,  the  judgment 
was  void,  his  remedy  was  by  an  appeal  therefrom,  or,  as  pointed  out 
by  him  in  his  brief,  he  may  resist  it  and  assert  its  invalidity  at  any 
time.  Hall  v.  U.  S.  Ref.  Co.,  31  Hun,  609;  Ferguson  v.  Crawford, 
70  N.  Y.  253,  26  Am.  Rep.  589. 

Order  reversed,  with  costs,  and  judgment  reinstated.   All  concur. 


GAIiLWAT  &  CO.  V.  GOLLIEK  &  SMITH,  Ina 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

Bills  and  Notes  (J  470*) — Actions — Complaint — Nonpayment. 

In  an  action  on  notes,  a  complaint  failing  to  allege  their  nonpayment 
Is  demurrable. 

[Ed.  Note.— For  otber  cases,  see  Bills  and  Notes,  Cent  Dig.  |  1462; 
Dec.  Dig.  §  470.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Gallway  &  Co.  against  Golliek  &  Smith,  Incorporated. 
From  a  judgment  for  plaintiffs,  and  from  an  order  overruling  a  de- 
murrer to  the  amended  complaint,  defendant  appeals.  Reversed,  and 
demurrer  sustained. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR.  JJ. 

Adolph  Hirsch  Rosenfeld,  of  New  York  City,  for  appellant 

Otto  A.  Gillig,  of  New  York  City,  for  respondents. 

PER  CURIAM.  The  failure  of  the  complaint  to  allege  nonpay- 
ment of  the  notes  sued  upon   rendered  the  complaint  demurrable. 

*ror  other  cases  see  some  topic  A  {  nvmbkb  In  Dec.  A  Am.  Digs.  U07  to  date,  *  ttep'r  lodexes 
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Wright  V.  Deering,  2  Misc.  Rep.  296,  21  N.  Y.  Supp.  929;  Lafayette 
Trust  Co.  V.  Lacher,  139  App.  Div.  797,  124  N.  Y.  Supp.  401. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with  leave 
to  serve  an  amended  complaint  upon  payment  of  costs  in  this  court 
and  $5  costs  in  the  court  below  within  six  days  after  service  of  a  copy 
of  the  order  entered  herewith  with  notice  of  entry. 


(81  Misc.  Rep.  202.) 

A.  M.  ENGEL  ft  CO.,  Inc.,  ▼.  DAVIS. 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

COTJBTS  (8  189*) — MTJNICIPAI,  COUBTS — DiBMIBSAL  OF  ACTION. 

Plalntifl  in  an  action  in  the  Municipal  Court  may  discontinue  his  ac- 
tion as  of  right  at  any  time  before  it  is  finally  submitted,  thotigh  a 
counterclaim  has  been  interposed,  and  in  case  of  such  discontinuance  the 
action  is  terminated,  and  defendant  may  not  continue  the  action  to  prove 
the  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  H  409,  412,  413,  429, 
458;    Dec  Dig.  |  189.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  A.  M.  Engel  &  Co.,  Incorporated,  against  Robert  L.  Da- 
vis. Judgment  for  defendant  on  a  counterclaim,  and  plaintiff  appeals. 
Reversed. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JURJJ. 

Morris  &  Samuel  Meyers,  of  New  York  City  (Herman  Druck,  of 
New  York  City,  of  counsel),  for  appellant. 

Hays,  Hershfield  &  Wolf,  of  New  York  City  (Gabriel  I.  Lewis,  of 
New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  plaintiff  brought  this  action,  claiming  dam- 
ages amounting  to  the  sum  of  $280.17  by  reason  of  fraud  and  deceit 
alleged  to  have  been  practiced  upon  it  in  procuring  a  written  contract 
of  emplbyment,  by  virtue  of  which  plaintiff  advanced  to  the  defendant 
that  sum  of  money.  The  defendant  interposed  a  counterclaim  for  $605 
damages  for  breach  of  said  contract.  Issue  was  joined  on  April  16, 
1913,  and  the  case  adjourned  until  April  30th.  On  the  adjourned  day 
the  plaintiff  moved  for  another  adjournment,  which  motion  was  denied. 
Thereupon  the  plaintiff  moved  to  discontinue  the  action,  and  the  court 
said: 

"Action  discontinued.    Complaint  dismissed  without  prejudice." 

Thereafter,  over'  objection  by  plaintiff,  the  defendant  was  permitted 
to  introduce  testimony  in  support  of  his  counterclaim,  and  judgment 
was  given  in  his  favor  thereon  for  $503.50  against  the  plaintiff.  From 
this  judgment  plaintiff  appeals. 

This  court  has  held  that  in  the  Municipal  Court  the  plaintiff  has  a 
right  to  discontinue  his  action  at  any  time  before  it  is  finally  submitted, 

•For  oUmt  easas  «•  laxaa  topic  &  i  mombib  In  Dec.  &  Am.  Dig*.  1M7  to  data,  *  Rap'r  IndazM 
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even  though  a  counterclaim  has  been  interposed.  Nichols  v.  Williams, 
42  Misc.  Rep.  527,  86  N.  Y.  Supp.  136;  Harper  Machinery  Co.  v. 
Doneg^n,  134  N.  Y.  Supp.  888.  And  the  discontinuance  of  the  action 
terminates  the  right  of  the  defendant  upon  his  counterclaim  in  that 
action,  as  well  as  the  plaintiff's  cause  of  action. 
Judgment  reversed,  with  costs. 


MAKTIN  Y.  BERWICK. 
(Supreme  Coort,  Appellate  Term,  First  Department    Jime  10,  1913.) 

Skebiffs  and  Constables  (S  61*) — Fees. 

After  a  sheriff  had  attached  the  sayings  bank  account  of  a  Judgment 
debtor.  Judgment  was  rendered  and  a  receiver  In  supplementary  pro- 
ceedings was  appointed,  who  received  the  deposit  from  the  bank,  and  the 
sheriff  demanded  possession  from  the  receiver,  but  was  refused,  and  upon 
the  receiver's  account  being  passed  by  the  court  his  application  for 
poundage  was  denied  for  "failure  to  collect" ;  the  ground  of  the  denial 
being  a  statement  of  plaintiff's  attorney  that  be  was  Informed  by  the 
sheriff  that  he  could  not  collect  upon  the  attachment  or  execution.  Held, 
that  it  was  Improper  to  deny  the  sheriff  poundage ;  he  having  done  noth- 
ing to  forfeit  ttte  right  thereto. 

[Ed.  Note. — For  other  cases,  see  SherUts  and  Constables,  Cent  Dig.  { 
76;  Dea  Dig.  {  6l.»] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Katharine  Martin  against  Isabella  Berwick.  From  an 
order  denying  a  sheriff's  application  for  poundage,  he  appeals.  Order 
reversed,  and  payment  of  fees  directed. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR.  JJ. 

Emanuel  Blumensteil,  of  New  York  City,  for  appellant. 
Appell  &  Taylor,  of  New  York  City,  for  respondent  receiver. 
Shlivek  &  Fames,  of  New  York  City,  for  respondent  Martin. 
Edward  T.  Curran,  of  Brooklyn,  for  respondent  Berwick. 

BIJUR,  J.  After  the  sheriff  had  attached  the  account  of  the  judg- 
ment debtor  in  a  savings  bank,  judgment  was  rendered.  Thereafter 
a  receiver  in  supplementary  proceedings  was  appointed,  which  de- 
manded and  received  the  amount  of  the  account  from  the  bank.  The 
sheriff  demanded  possession  of  this  fund  frorn  the  receiver,  but  was 
refused.  Finally  the  receiver's  account  was  passed  by  the  court,  and 
the  sheriff's  application  for  poundage  denied  "because  of  failure  to 
collect" 

The  only  ground  for  such  denial  which  appears  in  the  papers  is  the 
statement  of  plaintiff's  attorney  that  he  "called  at  the  office  of  the 
sheriff  and  was  informed  that  the  sheriff  could  not  collect  either  upon 
the  attachment  or  the  execution."  That  statement  is  quite  insufficient 
as  a  basis  for  any  judicial  action.  The  sheriff  had  done  all  that  en- 
titled him  to  poundage,  and  had  done  nothing  to  forfeit  his  right 
thereto.    See  Lawlor  v.  Metal  Co.,  2  App.  Div.  552,  38  N.  Y.  Supp. 

»jFoT  oUier  cssM  see  uma  topic  A  i  mruBXB  In  Dec.  ft  Am.  Digs.  U07  to  date,  *  Rap'r  Ind«x«a 
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36;  Wilkinson  v  Raymond,  80  App.  Div.  378,  380,  81  N.  Y.  Supp. 
82;  Miller  v.  Miller,  108  App.  Div.  310,  95  N.  Y.  Supp.  763;  Jones 
V.  Gould,  114  App.  Div.  120,  99  N.  Y,  Supp.  789. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
upon  a  new  application  to  pass  the  receiver's  account  the  court  below 
is  directed  to  charge  the  same  with  the  proper  amount  of  sheriflE's 
fees.    All  concur. 


DORF  T.  SMITH. 
(Supreme  Court,  Appellate  Term,  First  Department    Jnne  17,  1813.) 

BviOBRCK  (§  571*) — ExFBBT  TssTiifoirr — Effxot. 

In  an  action  for  fraudulent  misrepresentations  as  to  the  profits  of  a 
joint  venture,  by  which  the  plaintiff  was  Induced  to  relinquish  his  rights 
therein,  where  the  only  evidence  as  to  the  value  of  the  Inventory,  ui)on 
which  the  accounting  was  based,  was  an  estimation  by  an  expert  account- 
ant of  the  inventory  upon  the  date  of  dissolution,  based  upon  the  av- 
erage profits  shown  by  selected  sales  slips,  there  is  not  sufficient  evidence 
of  the  profits  to  permit  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {{  2395-2398; 
Dea  Dig.  S  671.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Joseph  Dorf  against  Robert  S.  Smith.  Judgment  for  the 
plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1913,  before  LEHMAN,  BIJUR,  and  WHITA- 
KER,  JJ. 

Eppstein  &  Rosenberg,  of  New  York  City  (Louis  B.  Eppstein,  of 
New  York  City,  of  counsel),  for  appellant. 

Bogart  &  Bogart,  of  New  York  City  (John  Bogart,  of  New  York 
City,  and  Isidore  Weckstein,  of  New  York  City,  of  counsel),  for  re- 
spondent. 

BIJUR,  J.  Plaintiff  claims  that  he  entered  upon  a  joint  venture 
with  defendant  for  the  sale  of  goods  in  the  city  of  New  York  to 
cover  a  period  of  three  or  four  months.  When  the  time  had  but  half 
expired,  the  plaintiff  became  dissatisfied  with  the  conduct  of  the  de- 
fendant; and  some  disagreements  arose.  After  summary  negotia- 
tions, defendant  told  the  plaintiff  that  the  business  had  been  conducted 
at  a  loss,  and  that  the  plaintiff  should  be  glad  to  get  out  with  his 
original  investment  of  $2,000.  Plaintiff  accepted  the  proposition  and 
received  this  amount,  for  which  he  signed  a  receipt  and  a  release  and 
a  dissolution  of  the  agreement  between  the  parties.  He  now  claims 
that  this  action  on  his  part  was  induced  by  the  false  representations  of 
the  defendant,  in  that  defendant  knew  at  the  time  that  the  venture 
had  been  profitable.  Plaintiff  sues  to  recover  25  per  cent  (that  being" 
the  proportion  assigned  to  him  by  the  original  agreement)  of  the 
profits  Uiat  had  then  accrued. 

We  need  not  decide  the  serious  question  whether  plaintiff  could  re- 
cover on  an  alleged  misrepresentation  made  under  the  circumstances 
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disclosed  in  this  case,  where,  except  for  one  series  of  items,  which 
could  not  have  seripusly  affected  the  state  of  the  accounts  of  the  busi- 
ness, the  plaintiff  had  the  same  opportunities  for  knowledge  as  to  the 
existence  of  profit  or  loss  that  were  enjoyed  by  the  defendant.  It  is 
perfectly  evident  that  no  coinpetent  proof  was  offered  at  the  trial 
that  any  profits  had  been  earned  by  the  business  at  the  time  of  its 
dissolution.  All  the  data  for  ascertaining  the  state  of  the  accounts 
were  substantially  admitted  at  the  trial,  except  the  value  of  the  in- 
ventory. As  to  this,  plaintiff's  witness,  an  expert  accountant,  testified 
over  objection  that  he  had  selected  some  sales  slips,  and,  finding  that 
goods  had  been  sold  at  an  average  profit  of  about  50  per  cent,  he 
had  estimated  back  the  value  of  the  inventory  on  the  date  of  dissolu- 
tion from  the  gross  amount  of  sales  ultimately  realized.  He  concedes 
that  this  figuring  is  a  mere  estimate,  and  that  it  is  based  on  averages. 
A  calculation  of  this  character  cannot  be  made  the  basis  for  the  re- 
covery of  a  definite  sum,  as  it  has  been  in  this  case. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(166  App.  Div.  866.) 

CITY  OF  NEW  YORK  v.  BROOKLYN,  Q.  C.  &  S.  R.  CO. 

(Supreme  Cknirt,  Appellate  Division,  First  Department    May  29,  1913.) 

Street  Railboads  (§  37*) — ^Refaibinq  and  Paving  Stbeet  ob  Roaixbedb. 

Under  Laws  1897,  c.  596,  authorizing  counties  In  which  a  turnpike  or 
plank  road  should  have  been  laid  ont  and  subsequently  acquired  by  a 
street  surface  railroad  corporation  to  acquire,  by  purchase  or  condemna- 
tion, such  turnpike  or  plank  road  for  the  purpose  of  laying  out  or  main- 
taining it  as  a  public  highway,  subject  to  the  corporation's  existing  rights, 
franchises,  and  prlTlleges  to  construct  and  maintain  a  street  surface 
railroad  thereon,  such  a  county  had  no  power  to  agree,  as  a  part  of  the 
consideration  for  the  conveyance,  that  the  street  railroad  company  should 
not  be  liable  for  or  chargeable  with  the  expense  of  paving,  macadamiz- 
ing, or  otherwise  repairing  any  portion  of  the  road  between  its  tracks 
or  elsewhere,  as  this  would  be,  in  effect,  a  repeal  of  Railroad  Law  (Laws 
1890,  c.  565,  amended  by  Laws  1S92,  c.  676)  |  98,  now  Consol.  Laws  1910, 
c.  40,  i  178,  requiring  every  street  surface  railroad  corporation,  so  long 
as  it  continues  to  use  any  of  its  tracks  in  any  street  avenue,  and  pub- 
lic place  in  any  city  or  village,  to  keep  in  permanent  repair  that  por- 
tion of  the  street  between  Its  tracks  and  two  feet  in  width  on  either  side 
thereof;  and  hence,  notwithstanding  such  an  agreement  in  the  convey- 
ance, the  corporation  was  liable  for  the  expense  of  repavlng  that  por- 
tion of  the  street 

[Ed.  Notfc— For  other  cases,  see  Street  Railroads,  CSent  Dig.  {f  103, 
105,  126;   Dea  Dig.  {  37.*] 

Appeal- from  Trial  Term,  New  York  County. 

Action  by  the  City  of  New  York  against  the  Brooklyn,  Queens 
County  &  Suburban  Railroad  (Company.  From  a  j-udgment  sustaining 
a  demurrer  to  an  answer  and  granting  the  relief  demanded  in  the  com- 
plaint, defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

*For  oUier  eases  i«e  same  topic  a  i  wdkbxb  In  Dec  t  Am.  Digs.  1807  to  date,  ft  Rep'r  Indsxaa 
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C.  A.  Collin,. of  New  York  City,  for  appellant. 
Terence  Farley,  of  New  York  City,  for  respondent. 

McLaughlin,  J.  Action  to  recover  the  sum  of  $68,739.82  which 
the  plaintiff  expended  in- repairing  or  repaying  a  portion  of  Jamaica 
avenue,  a  public  street  formerly  in  the  county  of  Queens,  but  now  em- 
braced within  the  corporate  limits  of  the  plaintiff. 

The  right  to  recover. this  sum  from  the  defendant  is  based  upon  the 
provisions  of  section  98  (now  section  178)  of  the  Railroad  Law,  which 
provides  that  every  street  surface  railroad  corporation,  so  long  as  it 
shall  continue  to -use  any  of  its  tracks  in  any  street,  avenue,  or  public 
place  in  any  city  or  village,  shall  keep  in  repair  that  portion  of  such 
street,  avenue,  or  public  place  between  its  tracks  and  two  feet  in  width 
on  either  side  thereof ;  and  if  it  fails  to  do  so  after  the  expiration  of 
30  days'  notice,  then  the  local  authorities  may  make  the  repairs  and 
charge  the  expense  thereof  to  such  corporation. 

The  defendant,  while  not  denying  that  the  portion  of  Jamaica  ave- 
nue upon  which  the  repairs  were  made  was  a  public  street  within  the 
corporate  limits  of  the  plaintiff,  and  that  the  amount  claimed  was  prop- 
erly expended,  insists  that  it  is  not  liable,  since  there  is  no  legal  obli- 
gation resting  upon  it  to  make  the  repairs.  Its  claim  is,  in  substance, 
5iat  that  portion  of  Jamaica  avenue  referred  to  in  the  complaint  was 
originally  owned  in  fee  simple  by  the  Brooklyn,  Jamaica  &  Flatbush 
Turnpike  Roads,  a  corporation  duly  organized  under  the  statutes  of 
the  state  of  New  York  in  March,  1809 ;  that  thereafter,  by  mesne  con- 
veyances, mergers,  and  consolidations,  such  right,  title,  and  interest 
was  vested  in  the  defendant;  that  on  the  16th  of  August,  1897,  pur- 
suant to  the  provisions  of  chapter  596  of  the  Laws  of  that  year,  it  en- 
tered into  an  agreement  with  the  county  of  Queens,  acting  through  its 
board  of  supervisors,  to  convey  said  portion  of  Jamaica  avenue  for  the 
purpose  of  enabling  it  to  lay  out  the  same  as  a  public  highway,  sub- 
ject, however,  to  the  retention  of  the  fee  thereof  by  the  defendant  and 
to  its  existing  rights,  franchises,  and  privileges  to  maintain  and  oper- 
ate a  street  surface  railroad  thereon ;  that  in  the  maintenance  and  oper- 
ation of  such  road  it  should  "not  be  liable  for  or  chargeable  with  the 
expense  of  paving,  macadamizing  or  otherwise  repairing  or  keeping 
in  repair,  any  portion  of  said  road  between  its  tracks  or  elsewhere  at 
any  time  hereafter,"  except  to  restore  the  surface  of  the  road  in  case 
it  relaid  or  repaired  its  tracks  or  appurtenances ;  that  on  the  16th  of 
August,  1898,  in  pursuance  of  the  agreement,  it  executed  and  deliv- 
ered a  deed  of  conveyance,  the  agreement  being  set  forth  at  length 
therein ;  that  the  only  consideration  for  the  conveyance  was  the  agree- 
ment; and  that  under  the  provisions  of  chapter. 378  of  the  Laws  of 
1897,  which  took  effect  January  1,  1898,  the  county  of  Queens  was 
merged  into  and  became  a  part  of  the  plaintiff,. and  it  thereby  acquired 
all  tiie  rights  and  assumed  all  the  obligations  of  such  county,  under 
the  provisions  of  said  deed  and  agreement. 

The  defendant  set  forth  •  the  foregoing  facts  in  its  answer,  to  which 
the  plaintiff  demurred,  on  the  ground  that  they  did  not  constitute  a  de- 
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f ense  to  the  action.  The  demurrer  was  sustained,  and  the  defendant 
.appeals. 

The  real  question  .presented  is  whether  the  county  of  Queens  had 
the  power,  at  the  time  it  entered  into  the  agreement,  as  a  part  of  the 
consideration  for  the  conveyance,  to  relieve  the  defendant  from  the 
obligation  to  repair  and  repave  so  much  of  the  street  as  is  here  in- 
volved. If  it  did  not  have  that  power,  then,  assuming  as  we  must  that 
the  facts  pleaded  are  true,  nevertheless  they  do  not  constitute  a  de- 
fense. Whatever  power  the  county  of  Queens  had  to  make  the  agree- 
ment was  derived  from  chapter  596  of  the  Laws  of  1897.  This  act 
authorized  it  to  acquire,  by  purchase  or  condemnation,  the  road  in 
question;  but  there -is  nothing  in  the  act  to  indicate  that  the  Legisla- 
ture, while  conferring  this  power  upon  the  county,  acting  through  its 
board  of  supervisors,  thereby  intended  to  relieve  the  defendant  from 
the  operation  of  section  98  of  the  Railroad  Law,  which  specifically 
provides  that  "every  street  surface  railroad  corporation,  so  long  as  it 
shall  continue  to  use  any  of  its  tracks  in  any  street,  avenue  or  public 
place  in  any  city  or  village,  shall  have  and  keep  in  permanent  repair 
that  portion  of  such. street"  between  its  tracks  and  two  feet  in  width 
on  either  side  thereof.  The  act  ought  not  to  be  construed  as  giving 
the  exemption,  in  the  absence  of  specific  words  showing  that  such  pow- 
er, was  intended  to  be  conveyed. 

In  Weed  v.  Common  Council,  26  Misc.  Rep.  208,  56  N.  Y.  Supp. 
105,  affirmed  sub  nom.  Davidge  v.  Common  Council,  62  App.  Div. 
525,  71  N.  Y.  Supp.  •  282,  it  was  held  that  the  common  council  had  no 
power  to  exempt  a  street  railroad  company  by  contract  or  otherwise 
from  the  provisions  of  the  Railroad  Law,  and  this  seems  to  be  clearly 
intimated. in  Conway  v.  City  of  Rochester,  157  N.  Y.  33,  51  N.  E.  395, 
where  Chief  Judge  Parker,  referring  to  section  98,  said : 

"It  will  next  be  observed  tbat  the  party  cbarged  with  the  performance  of 
the  duty  Is  spedflcally  pointed  out  The  street  surface  railroad  corporation 
continuing  to  use  any  of  its  tracks  'shall,'  says  the  statute,  'keep  in  per- 
manent repair*  such  portion  of  the  street  This  language  Is  mandatory.  Tbe 
monlcipal  authorities  are  given  no  authority  to  relieve  the  railroad  corpora- 
tion of  the  whole  or  any  portion  of  the  needed  repairs,  or  to  impose  the  whole 
or  any  portion  of  the  cost  upon  the  abutting  owners  or  tbe  city  at  large" 

To  hold  that  the  county  of  Queens  had  the  power  to  do  what  the 
appellant  claims  is,  in  eifect,  to  hold  it  could,  by  contract,  repeal  sec- 
tion 98  of  the  Railroad  Law,  so  far  as  it  imposed  upon  street  surface 
railroad  companies  lying  within  the  county  the  duty  of  sharing  the 
expenses  of  paving  public  streets.  This  ought  not  to  be  done,  certain- 
ly in  the  absence  of  clear  and  specific  enactment.  Village  of  Mechan- 
icville  v.  S.  &  M.  St  R.  Co.,  35  Misc.  Rep.  513,  71  N.  Y.  Supp.  1102, 
affirmed  67  App.  Div,  628,  74  N.  Y.  Supp.  1149;  Id.,  174  N.  Y.  507. 
66  N.  E.  111-7. 

It  is  urged  by  the  respondent  that  the  provision  in  the  deed  reliev- 
ing the  railroad  company  from  the  expense  of  paving  and  keeping  in 
repair  the  street  was  not  for  the  purpose  of  exempting  defendant  from 
sharing  its  portion  of  the  burden  of  taxation  applicable  to  street  sur- 
face railroads,  but  was  a  part  of  the  consideration  for  the  conveyance. 
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This  is  more  plausible  than  sound.  No  matter  what  may  be  said,  the 
purpose  of  it  was  to. thereafter  prevent  the  railroad  coming  within  the 
provisions  of  section  98  of  the  Railroad  Law,  which  required  it  to 
keep  a  portion  of  the  street  in  repair.  The  deed  expressly  recited  that 
the  consideration  was  "the  sum  of  one  dollar." 

Attention  is  called  to  authorities  involving  contracts  whereby  cities 
and  villages  have  agreed,  in  consideration  of  water  to  be  furnished  to 
them  by  water  companies,  to  pay  a  certain  proportion  of  the  taxes  lev- 
ied upon  the  companies,  and  that  it  has  been  held  that  such  contracts 
were  not  illegal.  Utica  Water  Works  Co.  v.  City  of  Utica,  31  Hun, 
426;  Grant  v.  Davenport,  36  Iowa,  396;  Cartersville  I.  G.  &  W.  Co. 
V.  Cartersville,. 89  Ga.  683,  16  S.  E.  25;  Maine  Water  Co.  v.  City  of 
Waterville,  93  Me.  586,  45  Atl.  830,  49  L.  R.  A.  294.  But  the  con- 
tracts in  these  cases  were  sustained,  not  on  the  theory  of  an. exemption 
to  pay  taxes,  but  on  the  ground  that  the  municipalities  agreed  to  com- 
pensate the  water  companies  -  for  services  to  be  performed  each  year 
by  the  payment  of  a  certain  sum  proportionate  to  the  amount  of  the 
taxes  levied  against  the  companies  for  that  year. 

These  authorities  are  not  controlling,  nor  do  I  think  them  applicable 
to  the  question  here  under  review.  It  may  be,  if  the  defendant  is  sub- 
ject to  the  provisions  of  section  98  of  the  Railroad  Law  and  compelled 
to  repave  the  street  as  therein  provided,  that  the  consideration  of  the 
agreement  for  the  conveyance,  at  least  to  that  extent,  fails;  but,  if 
so,  the  defendant  has  its  remedy,  but  not  in. this  action.  So  long  as  it 
operates  its  railroad,  unless  relieved  by  the  Legislature,  it  must  repair 
the  surface  of  the  street  between  its  tracks  and  two  feet  on  either  side 
of  it;  and  if  it  does. not  do  that,  when  required  by  the  plaintiff,  then 
it  must  pay  the. expense  to  which  the  plaintiff  is  put  in  doing  it. 

The  judgment  appealed  from,  therefore,  is  affirmed,  with  costs.  All 
concur. 


JOHNSTON  &  COLLINS  CO.  v.  DA  Via 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

iRSxmARCS  (f  188*) — Action  fob  Pbbmitjm — Evidence — Sutficienot. 

Evidence  held  Insufficient  to  sustain  a  judgment  of  the  Municipal  Court 
dismissing  a  complaint  for  tbe  premium  due  on  an  accident  Insurance 
policy. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  H  245,  4Q2-407; 
Dec.  Dig.  S  188.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  the  Johnston  &  Collins  Company  against  Frank  F.  Davis. 
Judgment  for  defendant,  and  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR.JJ- 

•For  other  casta  ■••  aama  toplo  *  {  mniBas  In  Dae.  *  Am.  Diss.  U07  to  data.  A  Bep'r  Indazaa 
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James  F.  McNaboe,  of  New  York  City  (Charles  J.  Holland,  of  New 
York  City,  of  counsel),  for  appellant. 

Herrick,  Breckinridge,  Carney  &  Sloane,  of  New  York  City  (Philip 
W.  Carney,  of  New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM,  This  judgment  should  be  reversed.  The  defend- 
ant, previous  to  1911,  for  one  or  more  years  had  carried  an  accident 
insurance  policy  issued  by  the  Travelers'  Insurance  Company.  The 
plaintiff  is  an  insurance  broker,  and  in  October,  1911,  the  insurance 
company's  business  was  transferred  to  the  office  of  the  plaintiff.  A 
renewal  of  defendant's  policies  was  issued  in  that  month  and  charged 
to  the  plaintiff  by  said  company,  and  Mr.  Collins  and  Mr.  Johnston, 
members  of  the  plaintiff  company,  went  to  the  Princeton  Club  and  de- 
livered the  renewal  receipt  and  policy  to  the  defendant.  He  accepted 
the  same,  and  promised  to  send  the  plaintiff  a  check  for  the  amount 
due  thereon  of  $30.  This  he  never  did.  Plaintiff  paid  the  amount 
due,  and  the  policy  remained  in  full  force  until  November,  1912.  Bills 
for  the  amount  were  sent  to  defendant  from  time  to  time,  which  he 
received,  but  to  which  he  paid  no  attention.  Both  Collins  and  John- 
ston testify  to  the  delivery  of  the  renewal  receipt  and  the  policy,  and 
the  defendant's  promise  to  pay.  The  defendant's  denial,  if  it  amounts 
to  one,  is  weak  and  evasive.  He  says  that  he  did  not  tell  them  that  he 
wanted  the  policies  renewed,  and  that  he  did  not  promise  to  send  a 
check.  As  to  the  delivery  of  the  renewal  receipt,  he  denies  any  recol- 
lection of  having  had  it.  There  was  no  substantial  contradiction  of 
the  plaintiff's  positive  testimony. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event 


EQUITABLB  TRUST  CO.  OP  NEW  YORK  v.  FITZSIMMONS. 
(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

EviDKNCK  (i  405*) — Pabol  Evidence — ^Insurance  Contbacts. 

In  an  action  by  an  indorsee  before  maturity  of  a  note  for  premiums  on 
insurance  policies,  defendant  who  does  not  set  up  tbe  defense  of  failure 
of  consideration,  may  not  by  parol  contradict  tbe  applications,  calling  for 
the  identical  policies  delivered  to  him. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §{  1818-1824; 
Dec.  Dig.  S  406.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  Equitable  Trust  Company  of  New  York  against  Wal- 
ter T.  Fitzsimmons.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR,  JJ. 

McLear  &  McLear,  of  New  York  City  (Herbert  G.  McLear,  of  New 
York  City,  of  counsel),  for  appellant. 

George  L.  Donnellan,  of  New  York  City,  for  respondent. 

•For  otb«r  casta  lee  Muna  topic  *  t  nwbsb  In  Dae.  A  Am.  Digs.  1907  to  data,  *  Rep'r  Indaxat 
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PAGE,  J.  The  action  was  upon  a  promissory  note  for  $200,  given 
by  the  defendant  to  an  insurance  agent  for  premiums  on  two  life  in- 
surance policies,  and  indorsed  over  to  the  plaintiff  before  maturity. 

The  defendant  offered  in  evidence  the  policies.  Attached  to  and 
made  a  part  thereof  by  their  terms  are  the  copies  of  the  application 
signed  by  the  defendant.  The  court  specifically  asked  defendant's 
counsel  whether  he  offered  the  whole  of  the  paper,  and  received  an 
affirmative  answer.  This  application  calls  for  the  identical  policies 
that  were  delivered  to  the  defendant.  Nevertheless  he  was  allowed  to 
testify,  over  plaintiff's  objection  and  exception,  that  he  had  applied  for 
the  policy  without  one  year  term  insurance,  thus  contradicting  his 
written  application,  which  was  concededly  the  basis  upon  which  the 
company  had  issued  its  policy,  and  the  question  as  to  what  the  appli- 
cation was  as  a  matter  of  fact  was  submitted  to  the  jury,  with  instruc- 
tions that,  if  they  found  the  application  was  as  the  defendant  had  tes- 
tified, and  not  as  the  written  application  showed  it  to  be,  they  might 
find  for  the  defendant,  upon  the  theory  that  the  consideration  for  the 
note  had  failed. 

It  is  not  necessary  to  consider  whether  failure  of  consideration  could 
be  availed  of  as  a  defense  under  the  circumstances  of  this  case,  for  the 
foundation  upon  which  such  a  defense  would  rest  is  not  properly  in 
the  case.  To  allow  a  party  to  build  up  a  defense  upon  a  statement  by 
himself,  uncorroborated  in  any  detail  and  in  contradiction  of  the  writ- 
ten agreement  made  by  him,  violates  the  elementary  rule  that  parol 
evidence  cannot  be  received  to  contradict  or  vary  the  terms  of  a  writ- 
ten instrument.  With  this  parol  evidence  eliminated,  there  was  not  a 
scintilla  of  evidence  to  submit  to  the  jury.  The  justice  should  have 
granted  plaintiff's  motion  for  a  direction  of  a  verdict  in  its  favor. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event    All  concur. 


STERN  r.  HALL. 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

Negligknce  (g  136*) — Taking  Case  fbom  Jubt — Questions  of  Fact. 

Where  the  record  does  not  show  that  the  plaintiff  was  chargeable  with 
contributory  negligence  as  a  matter  of  law,  it  is  error  to  dismiss  the  com- 
plaint on  the  ground  of  contributory  negligence  at  the  close  of  his  case. 

[Ed.  Note.— For  other  cases,  see  NegUgence,  Cent  Dig,  $S  277-353 :  Dec. 
Dig.  {  136.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixlii  Dis- 
trict 

Action  by  Edward  Stern  against  Harvey  Melville  Hall.  Judgment 
for  the  defendant,  and  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JURJJ. 

•Vor  oUier  cuaa  ■••  Mun*  topio  *  I  innant  In  D«o.  *  Am.  Digs.  U07  to  date,  *  Rep'r  lodexes 
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Emanud  Jacobus,  of  New  York  City,  for  appellant. 
Charles  De  Hart  Brower,  of  New  York  City  (William  R.  Hill,  of 
New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  At  the  close  of  the  plaintiff's  case  the  complaint 
was  dismissed,  upon  the  ground  that  the  plaintiff  was  chargeable  with 
contributory  negligence.  Upon  the  record  we  are  of  opinion  that  the 
question  of  contributory  negligence  should  have  been  submitted  to  the 
jury.  The  plaintiff  certainly  was  not  chargeable  with  contributory 
negligence  as  a  matter  of  law,  and  it  is  doubtful  whether  he  was  as  a 
matter  of  fact. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


AUTOMATIC  HBFRIGBRATING  CO.  v.  NEW  YORK  INDEPBNDBNT 

MEAT  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    Jane  24,  lOlA.) 

WOBK  AND  LABOB  (g  12*) — ACTIONS — DEFENSES — NoNPEBFOBMANCB  BT  PLAXIT- 

HFF. 

Wbere  a  party  to  a  contract  for  the  installation  of  a  refrigeratlnK  plant 
agreed  to  furnish  refrigeration  or  a  temporary  substitute  ttierefor  on  or 
about  a  certain  date,  its  failure  to  substantially  perform  this  provision 
of  the  contract,  which  was  neither  waived  nor  excused  by  the  other  party, 
defeated  a  recovery  for  labor  performed  and  materials  famished  under 
the  contract,  although,  instead  of  suing  on  the  contract.  It  brought  salt 
on  a  qaantum  merait 

[Ed.  Note. — For  other  cases,  see  Work  and  Labor,  Gent  Dig.  |  27; 
Dec.  Dig.  g  12;*  Contracts.  Cent  Dig.  {  1366.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Automatic  Refrigerating  Company  against  the  New 
York  Independent  Meat  Company.  From  a  judgment  for  plaintiff, 
after  a  trial  before  the  court  and  a  jury,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR,  JJ. 

Terry  Smith,  of  New  York  City,  for  appellant. 

Herman  W.  Booth,  of  New  York  City  (Isaac  N.  Miller  and  Jacob 
Landy,  both  of  New  York  City,  of  counsel),  for  respondent 

SEABURY,  J.  The  complaint  alleges  a  cause  of  action  for  labor 
performed  and  materials  furnished.  Upon  the  trial  it  was  proven  that 
the  plaintiff  and  defendant  entered  into  a  written  contract,  pursuant  to 
which  the  plaintiff  delivered  to  the  defendant  certain  appliances  and 
articles  to  be  used  in  a  refrigerating  plant,  which,  tmder  the  terms  of 
the  contract,  plaintiff  agreed  to  install.  The  answer  pleaded  a  general 
denial  and  two  counterclaims.  The  first  counterclaim  was  for  dam- 
ages which  the  defendant  claims  to  have  sustained  by  reason  of  the 
alleged  spoiling  of  defendant's  meats  for  want  of  the  refrigeration 

■For  otti*r  cmm  m*  nm*  toplo  ft  i  itumxeb  in  Deo.  *  Am.  Digs.  UOT  to  dat*,  *  lUp'r  Indazaa 
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which  the  plaintiff  contracted  to  supply.  The  second  counterclaim  is 
for  money  allied  to  have  been  paid  out  by  the  defendant  at  the  plain- 
tiff's request. 

In  the  contract  referred  to  plaintiff  agreed  "to  furnish  refrigeration 
on  or  about  the  10th  day  of  June,  1911,"  and  further  agreed  that,  "in 
event  we  fail,  we  shall  provide  temporary  means  of  refrigeration."  It 
is  very  plain  that  the  plaintiff  did  not  furnish  refrigeration,  or  arty 
temporary  substitute  therefor,  or  perform  the  terms  of  the  contract 
in  any  substantial  way.  The  effort  of  the  plaintiff  was  directed  to  ex- 
cusing its  failure,  not  to  proving  its  performance  of  the  provisions  of 
the  contract.  Although  the  plaintiff  elected  to  sue  upon  the  theory  of 
a  quantum  meruit,  the  written  contract  was  proven.  The  plaintiff 
could  not  avoid  its  obligations  to  perform  the  conditions  of  the  con- 
tract by  the  simple  process  of  ignoring  the  contract  and  designating  its 
demand  a  cause  of  action  upon  the  theory  of  a  quantum  meruit.  The 
evidence,  measured  by  the  terms  of  the  contract,  shows  a  failure  to 
perform  on  the  part  of  the  plaintiff,  and  that  its  failure  was  not 
waived  or  excused  by  the  defendant. 

The  charge  of  the  court  to  the  jury  was  very  general  in  terms,  and 
could  not  have  served  to  convey  to  the  jury  any  precise  idea  of  the  is- 
sues that  were  involved.  An  examination  of  the  whole  record  shows 
that  the  jury,  not  having  received  proper  guidance  from  the  court,  have 
rendered  a  verdict  for  the  plaintiff  in  disregard  of  the  contract  and 
the  evidence. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event.    All  concur. 


DERRICO  T.  MULLBB. 
(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

1,  CONTSAOIS    a   232*)  —  BciLDino  CONTBACTS  —  Paboi.  Modifioation — Va- 

LIDITT. 

A  written  contract  to  repair  a  building  according  to  specifications,  which 
provides  that  no  extra  charges  shall  be  paid  or  allowed  for  extra  work 
and  titiat  any  allowance  shall  be  covered  by  a  writing,  may  be  modified 
by  a  subsequent  parol  contract  for  extra  work  to  comply  with  changes 
required  by  the  building  department  of  the  city,  and  the  contractor  per- 
forming the  extra  work  may  recover  therefor  according  to  the  oral  agree- 
ment 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  {{  1071-1094; 
Dec.  Dig.  i  232.*] 

2.  CORTBAOTS  (8  232*) — BUILDINa  CONTBAOTS — ^AlXOWANOBS — "EXTBA  AlXOW- 

AHCB." 

A  provision  In  a  building  contract  that  any  extra  allowance  must  be 
covered  by  a  writing  applies  only  to  alterations  In  the  work,  and  does 
not  relate  to  claims  for  extra  work. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  {§  1071-1094; 
Dec.  Dig.  I  232.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  3,  p.  2624.] 

•For  other  easm  see  lune  topic  ft  i  nuicbbb  In  Dec.  A  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexat 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Joseph  Derrico  against  John  Muller.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR.  JJ. 

Peter  Bentley,  of  Jersey  City,  N.  J.,  for  appellant. 

Weasels  Ryerson,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sues  for  money  had  and  received.  Plaintiff, 
the  owner  of  a  saloon,  hired  defendant  to  make  certain  repairs  therein. 
In  order  to  raise  the  money  for  these  repairs,  he  mortgaged  his  prop- 
erty to  a  brewer  for  $130  more  than  the  contract  price  of  the  work. 
He  then  went  to  the  brewer  with  the  defendant,  and  had  the  brewer 
give  defendant  a  check  for  about  half  of  the  contract  price,  and  told 
the  brewer  to  pay  defendant  the  remaining  amount  of  the  mortgage, 
less  $130,  when  the  work  was  done.  The  defendant  demanded  and  re- 
ceived of  the  brewer  all  the  remainder  of  the  loan,  and  refused  to  re- 
turn the  $130  to  plaintiff,  setting  up  a  counterclaim  for  extra  work. 
Evidence  as  to  this  extra  work  was  excluded  by  the  learned  court  be- 
low, on  the  ground  that  it  would  be  parol  evidence  tending  to  vary  a 
written  instrument.  The  contract  for  making  the  repairs  was  indeed 
in  writing,  but  it  was  limited  to  repairs  "agreeably  to  the  drawings  and 
specifications  made  by"  a  certain  architect  and  annexed  to  the  contract. 

[  1  ]  Defendant's  counsel  offered  "to  show  by  the  examination  of  the 
defendant  that  the  work  required  to  be  done  under  the  plans  and  speci- 
fications referred  to  in  the  contract  between  the  plaintiff  and  defendant 
herein  was  subsequently  added  to  by  oral  agreement,  and  work  done 
under  the  oral  agreement  at  the  instance  and  request  of  Derrico,  and 
for  which  he  agreed  to  pay."  The  objection  to  this  testimony  was  sus- 
tained over  defendant's  exception.  It  is  evident  that,  if  defendant 
could  prove  what  he  offered,  it  would  be  evidence  of  a  new  agreement 
for  adequate  consideration  to  do  work  not  covered  by  the  original  con- 
tract, and  parol  testimony  thereof  would,  on  familiar  principles,  be  ad- 
missible. The  fact  would  seem  to  be  that,  after  the  contract  had  been 
signed  and  the  plans  agreed  upon,  the  building  department  required 
changes  in  the  plans,  and  the  parties  orally  agreed  that  the  changes 
should  be  carried  out  and  paid  for. 

[2]  Respondent  also  urged  at  the  trial  that  the  contract  provided 
that  no  extra  charges  should  be  paid  or  allowed  for  any  extra  work 
outside  of  the  amount  mentioned  in  the  contract ;  but,  of  course,  that 
provision,  like  the  rest  of  the  contract  might,  with  the  consent  of  the 
parties  and  for  adequate  consideration,  be  modified.  He  made  a  fur- 
ther contention  that  any  such  allowance  was  required  by  the  original 
contract  to  be  covered  by  a  writing ;  but  the  provision  as  to  a  writing 
does  not  relate  to  claims  for  extra  work,  but  only  for  alteration  in  the 
work,  and  in  any  event  it  would  be  subject  to  the  rule  just  stated. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 
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(81  Misc.  Bep.  198.) 

BTTINOEB  et  aL  ▼.  CHBISTIAN  SCHUCK  &  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1918.) 

1-  IiANDOLKD    AHD  TSNANT   (i    6*) "LkASK" CbKATION. 

Though  no  particular  words  are  necessary  to  create  a  "lease,"  an  In- 
tention of  one  party  to  divest  himself  of  possession  and  of  the  adverse 
party  to  come  into  possession  for  a  determinate  time  must  appear. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  |{ 
8,  6,  9;  Dec.  Dig.  {  6.* 

For  other  definitions,  see  Words  and  Phrasea,  vol.  5,  pp.  4043-1049; 
■toL  8,  pp.  7702,  7703.] 

2.  Lardlobd  and  Tenant  (g  22*) — Lease — Cbeation. 

An  instrument  reciting  that  the  party  signing  It  agrees  to  give  the  un- 
expired term  to  a  third  person  as  soon  as  he  is  ready  to  move,  and  an 
instrument  signed  by  the  third  person  reciting  that  he  agrees  to  take  the 
lease  as  soon  as  the  premises  are  vacated,  do  not  create  a  lease,  but  are 
at  most  an  agreement  for  a  lease;  and  the  third  i)er8on,  never  taking 
possession,  is  not  liable  for  rent  but  only  liable  for  the  difference  be- 
tween the  rent  si)eclfied  and  the  amount  that  the  i>arty  could  realize  on 
the  premises  after  a  breach. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  ft 
66-69;   Dec.  Dig.  |  22.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Morris  Ettinger  and  another,  doing  business  under  the 
firm  name  and  style  of  Ettinger  Bros.,  against  Christian  Schuck  &  Co. 
Prom  a  judgment  for  plaintiffs,  defendants  appeal.  Reversed,  and 
judgment  given  for  defendants. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Gustave  Frey,  of  New  York  City  (E.  D.  Miner,  of  New  York  City, 
of  counsel),  for  appellants. 

Max  Shlivek,  of  New  York  City,  for  respondents. 

PAGE,  J.  This  action  was  brought  to  recover  rent  for  3*4  months 
that  was  alleged  to  be  due  under  and  by  virtue  of  a  lease.  The  docu- 
ments that  the  plaintiff  relied  upon  to  prove,  and  which  the  court  be- 
low has  held  to  constitute,  a  lease  are  as  follows  (both  on  the  letter 
heads  of  Ettinger  Bros,  and  dated  Bronx,  N.  Y.,  April  1,  1912) : 

"We,  Ettinger  Bros.,  agree  to  give  the  unexpired  term  of  our  lease  to  C. 
Schuck  &  Co.  as  soon  as  we  are  ready  to  move.  The  term  of  the  lease  calls 
for  one  year  from  May  1,  1912,  for  the  monthly  rent  of  ?75.  Deposit  $10.00 
(ten  dollars)  for  the  binding  of  the  contract 

"[Signed]    Morris  Ettinger." 

And : 

"I,  Christian  Schuck,  agree  to  take  the  lease  for  store  No.  633  Third  Ave. 
from  Ettingor  Bros,  as  soon  as  they  are  ready  to  leave. 

"[Signed]    Christian  Schuck." 

On  August  5,  1912,  the  defendants  wrote  to  the  plaintiffs : 

"Owing  to  the  unsatisfactory  reading  of  the  lease  which  the  landlord  has 
sent  us,  we  have  decided  not  to  take  the  store." 

*ror  oUiw  cues  see  ssme  toplo  *  i  xmamm  la  Dm.  ft  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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On  August  9th  the  plaintiffs'  attorney  wrote  that  the  store  would 
be  ready  for  them  on  September  1st,  and  notifying  them  that  unless 
they  performed  their  agreement  of  April  1st  his  clients  would  pay  the 
rent  and  hold  defendants  liable  therefor.  On  the  first  business  day  of 
September  the  defendants  tendered  $75  to  the  plaintiffs  and  demanded 
possession  of  the  premises.  The  plaintiffs  were  still  in  possession  of 
the  premises,  and  told  defendants'  representative  that  they  would  give 
possession  about  September  15th,  and  on  September  11th  their  attor- 
ney wrote  that  the  premises  were  then  vacant  and  ready  for  their  oc- 
cupancy, and  that  the  plaintiffs  would  hold  them  liable  for  rent  for  the 
remainder  of  the  term  of  plaintiffs'  lease  commencing  with  September 
15,  1912.  The  defendants  did  not  enter  into  possession,  and  this  ac- 
tion was  brought. 

[1,  2]  There  never  was  a  lease  entered  into  between  the  parties, 
nor  did  the  relation  of  landlord  and  tenant  ever  exist  between  them. 
While  it  is  true  that  no  particular  words  are  necessary  to  create  a  lease, 
yet  an  intention  of  one  party  to  divest  himself  of  possession  and  of 
the  other  to  come  into  it  for  a  determinate  time  must  appear.  In  the 
papers  put  in  evidence  there  is  no  intention  disclosed  by  the  plaintiffs 
to  divest  themselves  of  possession,  but  they  are  to  remain  in  posses- 
sion until  they  are  ready  to  move.  If  they  were  not  ready  to  move 
during  the  term  of  their  lease,  the  defendants  could  not  demand  to  be 
put  into  possession,  nor  would  the  defendants  have  any  right  of  ac- 
tion against  the  plaintiffs  if  they  did  not  vacate  the  premises.  There 
was  an  entire  lack  of  mutuality  in  the  contract  that  was  made.  The 
most  favorable  construction  that  could  be  put  on  this  agreement  is  that 
it  is  an  agreement  for  a  lease  at  some  future  time,  to  be  determined 
at  the  will  of  the  plaintiffs.  But  such  an  agreement  vests  no  estate  in 
the  defendants. 

Although  an  action  may  be  maintained  for  damages  for  the  breach 
of  an  agreement  to  lease,  an  action  for  rent  cannot  be  predicated  there- 
on. The  measure  of  damages  is  the  difference  between  the  contract 
price — i.  e.,  the  rental  specified — and  the  amount  the  plaintiff  was  able 
to  realize  upon  the  premises  after  the  breach,  and  not  the  rent  reserved. 
Had  there  been  a  definite  time  for  the  term  to  commence,  and  the  de- 
fendant entered  into  possession  then,  although  the  form  of  the  agree- 
ment appeared  to  be  merely  an  agreement  for  a  lease,  the  taking  of 
possession  thereunder  would  show  the  intention  of  the  parties  that 
the  agreement  was  to  be  one  of  lease.  Such  was  the  case  of  Fuest  v. 
Craig  (Sup.)  107  N.  Y.  Supp.  638,  relied  upon  by  the  learned  justice 
below. 

The  judgment  should  be  reversed,  with  costs  to  the  appellants,  and 
judgment  given  for  the  defendants,  with  costs.    All  concur. 
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(81  Iflsc.  Bep.  261.) 

FRANK  3.  LENNON  CO.  T.  NEW  YORK  MAIL  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

JUDQMKNT    (g   695*) — CAT78KB   OF    ACTION SKPABATIOK. 

Where  plaintiff  bad  a  running  account  for  bay  and  grain  sold  aud  de- 
livered to  defendant  from  September  4  to  September  30,  1912,  be  could 
not  split  up  the  account  into  the  several  items  which  composed  it,  and 
bring  separate  actions  on  tbe  several  items;  and,  having  recovered  aud 
received  satisfaction  of  a  Judgment  for  two  of  the  items  of  the  account, 
such  judgment  was  a  bar  to  an  action  to  recover  the  others. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  i  1110;  Dec. 
Dig.  g  695.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  the  Frank  J.  Lennon  Company  against  the  New  York 
Mail  Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  dismissed. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Wilder,  Ewen  &  Patterson,  of  New  York  City,  for  appellant. 
George  Ryall,  of  New  York  City,  for  respondent. 

SEABURY,  J.  This  is  an  action  for  goods  sold  and  delivered  by 
the  plaintiff  to  the  defendant.  A  running  account  existed  between  the 
parties,  and  the  plaintiff  sold  and  delivered  hay  and  oats  to  the  defend- 
ant from  September  4  to  September  30,  1912.  Originally  the  plain- 
tiff commenced  an  action  in  the  City  Court  for  the  total  amount  of  the 
items  of  this  account.  This  action  was  discontinued,  and  the  plaintiff 
commenced  an  action  for  two  items  of  this  account,  and  recovered 
judgment  against  the  defendant  This  judgment  has,been  paid.  The 
plaintiff  also  commenced  five  other  actions  against  the  defendant  upon 
other  separate  items  of  this  account,  and  has  recovered  judgment  in 
each  action.    The  present  appeal  is  from  one  of  these  judgments. 

Upon  the  trial  the  defendant  offered  in  evidence  the  judgment  re- 
covered by  the  plaintiff  in  the  first  action,  and  claimed  that  that  judg- 
ment was  a  bar  to  the  present  action.  The  evidence  shows  that  the 
plaintiff  had  one  entire  and  indivisible  cause  of  action  against  the  de- 
fendant upon  the  running  account.  This  cause  of  action  could  not 
be  split  up  into  the  several  items  which  composed  it.  The  plaintiff's 
demand  being  entire  and  incapable  of  division,  and  the  plaintiff  having 
recovered  a  judgment  for  a  part  of  this  indivisible  demand,  the  judg- 
ment so  obtained  is  a  bar  to  an  action  for  the  remainder  of  the  ac- 
count In  Guernsey  v.  Carver,  8  Wend.  492,  24  Am.  Dec.  88,  it  was 
said  that : 

"The  whole  account  being  due  when  the  first  suit  was  brought,  It  should 
be  viewed  in  the  light  of  an  entire  demand.  Incapable  of  division,  for  tbe  pur- 
pose of  prosecution.  The  law  abhors  a  multiplicity  of  suits.  According  to 
tbe  doctrine  of  the  court  below,  a  suit  might  be  sustained  (after  tbe  whole 
became  due)  on  each  separate  item  delivered,  and  If  any  division  of  the  ac- 
count is  allowable,  it  must  no  doubt  be  carried  to  that  extent.  Sucb  a  doc- 
trine would  encourage  Intolerable  oppression  upon  debtors,  and  be  a  Just  re- 
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proach  npon  tbe  law.  The  only  Jnst  and  safe  mle  Is  to  compel  the  plain- 
tiff on  an  account  like  tbe  present  to  include  the  whole  of  it  due  in  a  single 
suit" 

The  rule  enunciated  in  the  case  cited  has  since  been  continuously 
followed  in  this  state.  Bendernagle  v.  Cocks,  19  Wend.  207,  32  Am. 
Dec.  448 ;  Darrow  v.  Clipper  Mfg.  Co.,  48  Misc.  Rep.  635 ;  Secor  v. 
Sturgis,  16  N.  Y.  547;  Goldberg  v.  Eastern  Brewing  Co.,  136  App. 
Div.  692,  121  N.  Y.  Supp.  465 ;  Pakas  v.  HoUingshead,  184  N.  Y. 
211,  77  N.  E.  40,  3  L.  R.  A.  (N.  S.)  1042,  112  Am.  St.  Rep.  601,  6 
Ann.  Cas.  60.  In  Parsons  on  Contracts  (9th  Ed.)  vol.  3,  p.  210,  it  is 
said: 

"But,  If  at  any  time  he  sues  for  a  part  only  of  the  sums  due,  a  Judgment 
will  be  held  to  be  satisfaction  of  all  the  sums  which  could  have  been  in- 
cluded In  that  action,  and  were  due  and  payable  by  the  terms  of  the  con- 
tract, and  therefore  no  further  suit  can  be  maintained  on  any  of  them.  The 
reason  for  this  rule  is  the  prevention  of  unnecessary  and  oppressive  litiga- 
tion." 

It  follows  that  the  first  judgment  which  the  plaintiff  recovered 
against  the-  defendant  was  a  bar  to  the  present  action,  and  that  the 
judgment  was  improperly  rendered  in  favor  of  the  plaintiff. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


TUDIN  et  al.  V.  STOLLER  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

1.  JUDOMZNT  (8  151*) — DKFAULT — VACATION — JUBISDICTION. 

An  application  for  an  order  to  show  cause  why  judgment  taken  against 
defendant  by  default  should  not  be  vacated,  and  defendant  "allowed  to 
come  in  and  .defend  said  action,"  in  form  conferred  Jurisdiction  upon  the 
court  to  grant  the  relief  asked  for. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  \\  296-298,  727, 
TOO;    Dec.  Dig.  i  151.*] 

2.  JuooiiERT  (8  158*) — Default — Vacatiok — ^Affidavit  of  BAcbitb. 

Defendant's  failure  to  file  an  affidavit  of  merits  or  proposed  answer 
was  fatal  to  bis  application  to  vacate  a  default  Judgment 

[Ed.  Note. — For  other  cases,  see  Judgment  Cent.  Dig.  §  311 ;  Dec.  Dig. 
i  158.«1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Sam  Yudin  and  another  against  Julius  Stoller  and  others. 
From  an  order  denying  a  motion  of  defendant  named  to  vacate  a  de- 
fault judgment  by  plaintiffs,  he  appeals.  Order  affirmed,  with  leave  to 
renew  motion. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Frank  M.  Franklin,  of  New  York  City,  for  appellant. 
Israel  M.  Lerner,  of  New  York  City,  for  respondents. 

PER  CURIAM,  [1]  On  April  4,  1913,  the  defendant  obtained  an 
order  to  show  cause  why  the  judgment  against  him  taken  by  default 
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should  not  be  vacated  and  set  aside,  and  the  defendant  StoUer  "allowed 
to  come  in  and  defend  said  action."  The  form  of  this  application  con- 
ferred jurisdiction  upon  the  court  to  grant  the  relief  asked  for.  B. 
Crystal  &  Son  v.  Ohmer,  139  N.  Y.  Supp.  841. 

[2]  The  order  was  based  upon  an  affidavit  made  by  said  StoUer,  in 
whicjfi  he  alleges  that  he  was  never  served  with  process  in  the  action, 
and  was  out  of  town  on  the  day  the  summons  was  alleged  to  have  been 
served.  No  affidavit  of  merits  or  proposed  answer  was  presented  by 
the  defendant.  The  justice  of  the  lower  court  held  that,  the  defendant 
having  sworn  that  he  was  out  of  town,  and  not  having  stated  where 
he  was  at  the  time  the  summons  was  served,  the  failure  to  so  state 
discredited  the  statement  that  no  service  of  the  summons  had  been 
made,  and  therefore  denied  the  motion.  The  failure  to  file  an  affidavit 
of  merits  or  proposed  answer  was  also  fatal  to  defendant's  application. 

Order  affirmed,  with  costs,  but  with  leave  to  defendant  to  renew, 
upon  payment  of  costs,  within  five  days  after  service  of  a  copy  of 
this  order,  with  notice  of  entry  thereof. 


In  re  HENRT. 

(Supreme  Conrt,  Special  Term,  Kings  County.    Jnne  23,  1913.) 

1.  IHTOXIOATING  LlQUOBB  (§  66*) — APPLICATION  FOB  LiQUOB  LICENSE — "PREM- 

ISES"— Meascbements. 

Where  an  application  for  a  liquor  tax  cerUflcate  under  Liquor  Tax  Law 
(Consol.  Laws  1909,  c.  34)  {  15,  subd.  8,  requiring  the  application  to  so 
describe  the  premises  as  will  reasonably  Indicate  the  locality  thereof, 
made  no  reference  to  the  applicant's  entire  tract,  but  referred  to  a  par- 
ticular room  in  a  building  tor  the  location  of  the  proposed  bar,  the  meas- 
urement for  the  determination  of  the  question  of  consents  must  be  taken 
from  the  door  of  the  building,  though  the  word  "premises"  may  include 
.    land  and  buildings  or  either  if  specified  In  the  application. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  {  66 ; 
Dec.  Dig.  J  66.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  S509-5513 ;  vol. 
8,  p.  7761.] 

2.  IiraoxicATiNO  LiQUOBS  (§  66*) — Licenses — Consents — Ownebs. 

The  fact  that  buildings  from  the  owners  of  which  consents  for  a  liquor 
tax  certificate  were  filed  were  quickly  erected  on  parcels  of  land  pur- 
chased from  the  applicant  must  be  considered  in  determining  the  actual 
character  and  bona  fide  ownership  of  the  buildings,  but  where  at  the 
date  of  the  filing  of  the  application  the  ownership  of  the  buildings  was 
Independent  of  the  saloon  ownership,  and  was  vested  In  substantial  men 
of  family,  of  independent  business,  they  must  tte  treated  as  buildings,  the 
owners  of  which  could  give  consents,  though  the  buildings  were  erected 
for  summer  homes  only,  and  were  substantially  completed  and  ready 
for  occupancy  as  dwellings  when  the  application  was  filed. 

[Ed.  Note. — ^For  other  cases,  see  Intoxlcatliig  liquors,  Cent  Dig.  {  66 ; 
Dec.  Dig.  I  66.*] 

3.  IirroxiCATiNO  Liquobs  (|  66*) — Liquor  Tax  Ckbthtcates — Application. 

The  date  of  the  filing  of  an  application  for  a  liquor  tax  certificate  is 
the  date  to  wMch  the  truth  or  falsity  o'  the  statements  therein  is  to  be 
judged. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  g  66; 
Dec  Dig.  f  66.*] 
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4.  Ihtoxicatino  Liquobs  (|  108*) — Liquob  Tax  Cbbtificatb — ^Revocation — 

BUBDEN    OF    PBOOF. 

One  seeking  to  revoke  a  liquor  tax  certificate  on  the  ground  of  false 
statements  In  the  application  has  the  burden  of  proving  the  falsity  of  the 
statements. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  gi  116- 
118;   Dec.  Dig.  §  108.*] 

Petition  by  John  E.  Henry,  Jr.,  for  an  order  revoking  and  canceling 
the  liquor  tax  certificate  issued  to  Alexander  Maletta  and  transferred 
to  Albert  Zapfe  for  alleged  false  statements  in  the  application  for  the 
certificate  in  respect  to  the  number  of  dwellings,  from  the  owners  of 
two-thirds  of  which  consents  were  required.    Denied. 

Frederic  C.  Pitcher  and  Carl  S.  Stern,  both  of  New  York  City,  for 
petitioner. 

Morton  C.  Fitch,  for  respondent. 

KELBY,  J.  Respondent  is  the  owner  of  a  tract  of  land  at  Blue 
Point,  having  a  frontage  of  about  125  feet  on  Middle  road  and  about 
430  feet  on  Arthur  avenue.  In  his  application  he  stated  that  the 
location  of  the  premises  where  the  business  was  to  be  carried  on  was 
about  300  feet  north  of  Middle  road,  and  that  the  specific  location  on 
said  premises  of  the  bar  or  place  at  which  liquors  were  to  be  sold  was 
the  front  room,  ground  floor,  south  side,  or  end  of  building.  The 
saloon  building  on  his  land  is  in  fact  situated  about  300  feet  north  of 
Middle  road. 

[1]  Petitioner  claims  that  the  measurement  should  be  taken,  not 
from  the  door  leading  into  the  saloon  building,  but  from  the  center  of 
a  break  or  opening  in  the  privet  hedge  on  the  boundary  of  respondent's 
land  fronting  on  Arthur  avenue,  contending  that  the  break  in  the  hedge 
is  the  entrance  to  the  "premises"  where  the  traffic  was  to  be  carried 
on.  If  such  is  to  be  the  point  of  measurement,  there  were  more  than 
three  dwellings  within  the  300  foot  radius.  If,  however,  the  certified 
premises  is  to  be  taken  to  be  the  building  on  the  land,  and  not  the 
entire  tract  of  land  upon  which  the  building  was  situated,  the  point  of 
measurement  would  be  about  160  feet  east  of  Arthur  avenue,  such 
being  the  situation  of  the  building,  and  measuring  from  its  door  the 
maximum  number  of  neighboring  dwellings,  within  the  radius  fixed 
by  the  statute,  did  not  exceed  three  and  the  consents  of  the  owners  of 
two,  constituting  the  requisite  two-thirds,  if  these  three  only  were  to 
be  considered,  were  filea ;  the  remaining  dwelling  being  that  owned  by 
the  petitioner. 

It  may  be  assumed  that  the  term  "premises"  as  used  in  the  statute 
is  broad  enough  to  include  land  and  buildings- or  either,  if  specified  in 
the  application,  but  the  immediate  question  here  involved  is  whether 
the  specification  of  premises  in  the  particular  application  was  intended 
to  be  broader  than  the  saloon  building,  and  inclusive  of  the  whole  tract 
of  land,  and  it  is  to  be  solved  along  the  usual  lines  of  interpretation  of 
written  instruments.  By  the  statute  (section  15,  subd.  3)  the  specifica- 
tion of  the  premises  is  not  required  to  be  by  metes  and  bounds,  or  by  oth- 
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er  exact  description.  It  is  enough  to  supply  "such  apt  description  as 
will  reasonably  indicate  the  locality  thereof."  In  the  present  application 
there  certainly  is  no  reference  to  respondent's  entire  tract  or  descrip- 
tion of  it  as  being  the  premises  intended  to  be  specified,  and,  on  the 
other  hand,  there  can  be  no  doubt  but  that  the  premises  in  mind  as 
the  place  of  the  intended  traffic  was  to  be  a  building.  The  reference 
to  a  particular  room  makes  this  certain.  It  would  be  lawful  to  sell 
liquors  on  respondent's  tract  at  any  place  or  building  or  location  spec- 
ified, if  consented  to  by  the  requisite  proportion  of  neighboring  owners, 
and,  having  specified  such  place,  it  cannot  be  assumed  that  he  proposes 
now,  or  secretly  proposed  then,  to  sell  it  at  some  other  point  on  his 
tract,  where,  by  the  statute,  it  would  be,  for  lack  of  consents,  unlawful 
to  do  so.  Matter  of  Keene  v.  Toole,  1  Liq.  Tax  R.  79.  Hence,  I 
think  the  measurement  must  be  taken  from  the  immediate  entrance 
to  the  building ;  that  is,  from  its  door. 

[2,  3]  It  is  further  claimed  by  petitioner  that  the  two  buildings  from 
the  owners  of  which  consents  were  filed  were  sham  and  pretended 
dwellings,  for  which  no  valid  consent  could  be  given.  It  is  not  to  be 
disputed  that  these  buildings  were  quickly  erected  on  parcels  of  re- 
spondent's tract  which  he  sold  to  friends  of  his,  and  that  they  were 
probably  erected  with  a  purpose,  in  part,  of  making  up  the  two-thirds 
consent,  still  the  determination  of  whether  or  not  they  were  dwellings 
is  to  be  reached  not  so  much  on  consideration  of  those  facts,  though 
they  are  to  be  given  their  proper  weight,  as  on  the  consideration  of  the 
actual  character  and  bona  fide  ownership  of  the  buildings  themselves. 
However  the  fact  was  before  the  date  of  the  filing  of  the  application, 
which  is  the  date  as  to  which  the  truth  or  falsity  of  its  statements  is 
to  be  judged,  the  ownership  of  the  dwellings  on  that  date  was  inde- 
pendent of  the  saloon  ownership  and  was  vested  in  substantial  men  of 
family,  of  independent  business  to  that  of  the  respondent.  They  are 
undisputably  summer  homes  only;  so  is  the  petitioner's  dwelling. 
They  are  substantial  buildings  within  the  limitations  of  their  type  of 
construction,  costing  unfurnished  $243  and  $221.67,  respectively,  and 
in  addition  the  land  cost  $200  for  each  plot  of  50  by  100  feet.  The 
buildings  are  14  by  21  feet,  resting  upon  six  concrete  piers,  and  are 
one  story  in  height,  containing  three  rooms  and  six  windows,  and  are 
painted  and  watertight.  Each  is  furnished  with  two  beds,  oil  stoves, 
window  shades,  tables,  etc.,  and  has  outside  toilet  facilities. 

Rural  Long  Island  has  in  recent  years  become  plentifully  dotted  with 
summer  dwellings  of  the  type  of  these,  popularly  called  "bungalows," 
and  occupied  for  dwelling  purposes  by  persons  who  find  rest  and  rec- 
reation ip  them  by  living  in  them  during  the  summer,  freed  from 
the  often  irksome  impediments  of  their  winter  homes.  "It  is  not  the 
size  or  the  material  of  which  a  building  is  constructed,  but  the  purpose 
to  which  it  is  devoted,  that  is  the  controlling  factor  under  this  statute. 
A 'dwelling  may  be  humble  and  inexpensive,  yet  as  much  a  domicile 
as  a  mansion."  Matter  of  Lyman,  24  Misc.  Rep.  552,  53  N.  Y.  Supp. 
577.  I  think  these  buildings  are  dwellings  within  the  meaning  of  the 
statute.  Had  they  been  erected  by  friends  of  the  petitioner  for  the 
purpose  of  opposing,  instead  of  by  friends  of  respondent  interested 
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in  aiding,  the  issuance  of  the  certificate,  the  withholding  of  consents 
in  respect  to  them  would  certainly  have  defeated  the  application.  The 
fact  which  is  urged  that  they  had  not  been  actually  occupied  up  to  the 
date  of  the  filing  of  the  petition  does  not  take  from  their  character  as 
dwellings.  In  Matter  of  Ruland,  21  Misc.  Rep.  504,  47  N.  Y.  Supp. 
561,  the  statute  was  construed  "to  include  buildings  constructed  and 
meant  for  such  exclusive  occupations  as  dwellings.    Gaynor,  J.,  said: 

"In  the  case  of  a  new  street  or  block  of  dwellings  not  yet  let  I  do  not  think 
the  owners  of  such  dwellings  may  be  ignored  by  an  applicant  for  a  liquor 
tax  certiflcate.  That  might  enable  such  a  certificate  to  be  obtained  without 
any  such  consent." 

Accepting  the  limitation  to  that  ruling  made  by  Crane,  J.,  to  com- 
pleted dwellings  (in  Matter  of  Clement,  58  Misc.  Rep.  638,  111  N.  Y. 
Supp.  1073),  those  dwellings  were  substantially  completed  and  ready 
for  occupancy  as  dwellings  by  March  15th,  when  the  application  was 

i  filed.     These  are  all  the  objections  raised  by  the  petitioner  which 

I  merit  consideration. 

[4J  The  burden  of  proof  in  the  revocation  proceeding  is  upon  the 
petitioner,  and  this  he  has  failed  to  sustain  both  as  to  the  good  faith 

!  in  the  erection  of  two  dwellings,  or  as  to  their  character  as  dwellings ; 

and,  since  he  is  incorrect  in  his  contention  as  to  the  point  of  measure- 
ment for  the  300  foot  radius,  it  follows  that  the  application  should  be 
denied,  without  costs. 


(81  MlBC.  Rep.  214.) 

GORDON  v.  DOKTOR. 

(Supreme  Court,  Appellate  Term,  First  Department    June  S4,  1913.) 

CONTBACTS  (S   131*) — VaUDITY IlXEOAL  CONTBACTS. 

PlaintifT,  who  was  induced  to  erect  and  maintain  a  fruit  and  soda  wa- 
ter stand  In  a  certain  place  by  the  fraudulent  misrepresentations  of  de- 
fendant, cannot  recover  expenditures  made  for  the  purpose  of  influencing 
the  action  of  the  municipal  officers,  under  an  agreement  by  defendant 
that  he  would  pay  all  plaintiff's  losses  If  plaintiff  would  not  sue  defend- 
ant for  the  fraud,  for  not  only  was  the  money  sought  to  be  recovered  paid 
for  Illegal  purposes,  but  the  contract  itself  was  Illegal  as  against  public 
policy. 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent.  Dig.  i|  594-607 ;  Dec. 
Dig.  t  131.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Samuel  Gordon  against  Benjamin  Doktor.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  a  motion  for  new  trial,  de- 
fendant appeals.    Judgment  reversed,  and  complaint  dismissed. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR.  JJ. 

George  Edwin  Joseph,  of  New  York  City,  for  appellant. 

Bogart  &  Bogart,  of  New  York  City  (John  Bogart  and  Isidore 
Weckstein,  both  of  New  York  City,  of  counsel),  for  respondent. 

'5EABURY,  J.    The  complaint  alleges  that  defendant  represented 
untiff  that  he  had  obtained  for  the  plaintiff  the  consent  of  the 
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landlord  of  the  premises  No.  51  West  Twenty-Second  street  to  erect 
'  and  maintain  a  fruit  and  soda  water  stand  in  front  of  said  premises, 
and  that  it  was  agreed  that,  if  the  city  authorities  required  plaintiff  to 
move  said  stand,  the  defendant  would  repay  to  plaintiff  all  the  moneys 
that  the  plaintiff  expended  in  erecting  said  stand  or  in  the  purchase 
of  merchandise  and  fixtures  to  be  used  and  sold  upon  said  stand.  The 
complaint  further  alleges  that  the  plaintiff  purchased  merchandise  and 
fixtures  for  said  stand  "in  reliance  upon  the  representations,  made  by 
defendant,"  that  said  representations  were  false  and  untrue,  and 
known  to  defendant  to  be  false  and  untrue  at  the  time  that  he  made 
them,  and  that  they  were  made  to  induce  the  plaintiff  to  rely  upon 
them,  and  that  the  plaintiff  suffered  damage  in  the  sum  of  $750. 

Notwithstanding  the  fact  that  the  cause  of  action  alleged  sounds  in 
tort,  the  action  was  tried  upon  the  theory  of  contract.  Upon  the  trial 
the  plaintiff  attempted  to  prove  a  promise  on  the  part  of  the  defendant 
to  pay  him  $750,  and  claimed  that  the  consideration  upon  which  the 
promise  rested  was  the  agreement  on  the  part  of  the  plaintiff  to  re- 
frain from  suing  the  defendant  for  damages  for  false  and  fraudulent 
representations.  It  appears  from  the  plaintiff's  own  testimony  that 
part  of  the  money  which  he  expended  to  get  his  stand,  and  which  he 
claims  the  defendant  promised  to  repay  him,  was  given  to  several  per- 
sons whom  he  describes  as  "politicians"  for  the  purpose  of  enabling 
him  to  get  a  license  for  his  stand  from  the  alderman  of  the  district  in 
which  the  stand  was  situated.    He  testified : 

"I  paid  Hiram  Moskorltz  to  help  me  get  this  license  $175.  That  Is  part 
of  the  money  I  claim  here.  I  paid  $25  to  Abraham  Wittenberg  to  see  the 
alderman  to  get  the  license.  The  money  I  paid  to  the  politicians  Is  part  ot 
the  money  that  the  defendant  owes  me,  as  I  claim.  The  defendant  agreed 
to  pay  me  $750  If  I  would  not  go  to  the  district  attorney." 

Upon  the  plaintiff's  own  statement  of  his  claim,  we  think  that  the 
complaint  should  have  been  dismissed.  Some  of  the  money  which  he 
claims  the  right  to  recover  was  clearly  paid  for  an  illegal  purpose,  and 
the  promise  of  the  defendant  that  he  would  pay  to  the  plaintiff  the  full 
amount  that  the  plaintiff  claimed  if  the  facts  were  not  laid  before  the 
proper  public  authorities  is  not  of  such  a  character  as  to  permit  any 
valid  obligation  to  be  founded  upon  it.  It  may  be  that  the  illegal  char- 
acter of  the  promise  upon  which  the  plaintiff  relied  was  not  understood 
by  him.  However  this  may  be,  it  is  plain  that  the  consideration  for 
the  promise  sued  upon  is  illegal,  and  no  judgment  can  be  founded 
upon  it. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 
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ACME  WOOD  CARPET  FLOORING  CO.  ▼.  BROADWAY  Sc 
FIFTY-THIRD  ST.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

1.  Appeal  and  Ebbob  (§  999*) — Review — Questions  of  Fact. 

In  an  action  on  a  written  contract,  where  defendant's  president,  wbo 
signed  the  contract  In  Its  behalf,  was  not  called  as  a  witness,  and  there 
was,  therefore,  only  argumentative  statements  to  offset  the  testimony  of 
a  witness  for  plaintiff  that  certain  words  were  In  the  contract  when 
signed,  the  verdict  for  plaintiff  would  be  accepted  as  conclusive  that 
they  were  a  part  of  the  instrument,  although  there  were  circumstances 
rendering  it  probable  that  they  were  not  a  part  of  the  instrument  when 
signed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  t§  3912- 
3921,  3923,  3924;   Dec  Dig.  {  999.*] 

2.  CoNTBACTs  (§  33*) — Construction — Scope  and  Extent  of  Oblioation. 

A  written  offer  by  plaintiff  to  furnish  and  lay  parquet  floors  In  a  cer- 
tain building  at  a  speciHed  price,  which  contained  no  specification  of  the 
amount  of  work  to  be  done,  nor  agreement  on  the  part  of  defendant  to 
pay  the  price  named,  although  It  was  signed  by  defendant,  and  not  by 
plaintiff,  while  a  good  contract  for  any  floors  laid  at  defendant's  instance, 
did  not  bind  defendant  to  allow  plaintiff  to  lay  all  the  floors  in  tbe  build- 
ing. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  ii  144-154 ;  Dec. 
Dig.  i  33.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Acme  Wood  Carpet  Flooring  Company  against  the 
Broadway  &  Fifty-Third  Street  Company.  From  a  judgment  on  a 
verdict  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR,  JJ. 

Louis  J.  Gold,  of  New  York  City,  for  appellant. 
I.  Gainsburg,  of  New  York  City,  for  respondent. 

PAGE,  J.    This  action  was  to  recover  damages  for  breach  of  an 
alleged  executory  contract.    On  or  about  July  14,  1912,  the  following 
document  was  prepared  upon  the  letter  heading  of  the  plaintiff : 
••Broadway  &  53d  St  Co.,  215  West  51  St.,  City. 

"We  take  pleasure  in  submitting  herewith  our  figure  for  furnishing  parquet 
floors,  buUdlng  #215  West  51  St,  City,  1696-1698  Broadway,  If.  Y.  C,  and 
agree  to  execute  the  work  as  specified  below :  Furnish  and  lay  parquet  floors 
of  12"xl2"x>/8"  plain  white  oak  squares  laid  diagonally  with  line  borders, 
scraped  and  finished  with  three  coats  of  the  best  white  shellac  for  tbe  sum 
of  $.14  per  sq.  ft 

"Fwnuh  new  oak  saddles  at  504  each. 

"[Signed]  Broadway  <f  SSrd  8t.  Co., 

••L.  Selznik.  Pret't." 

The  document,  except  the  portions  in  italics,  was  in  typewriting, 
the  portion  italicized  was  in  handwriting. 

[  1  ]  The  supposed  duplicate  copy  that  was  delivered  to  the  defend- 
ant by  the  plaintiff  did  not  have  "1696-1698  Broadway,  N.  Y.  C,"  in 

*For  other  caua  see  lame  topic  A  I  nuubsb  in  Dee.  &  Am.  Digs.  1907  to  date.  *  Rep'r  Indezee 
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it  at  all-  In  the  copy  produced  by  plaintiff  these  words  were  conced- 
edly  "Written  by  Max  Wiesner,  plaintiff's  manager.  The  defendant 
claims  that  these  lyords  were  not  in  when  the  copy  was  signed;  but  as 
Mr.  Selznik  was  not  produced  as  a  witness,  nor  his  absence  accounted 
for,  there  is  no  proof,  only  argumentative  statements,  to  offset  Mr. 
Wiesner's  positive  evidence  that  these  words  were  in  the  document. 
AltHough  there  are  many  circumstances  that  would  render  it  probable 
that  the  added  words  were  not  a  part  of  the  instrument,  the  attention 
of  the  jury  was  directed  to  them,  and  we  shall  treat  their  verdict  as 
sfcttling  the  fact  that  the  instrument  to  be  considered  is  the  plaintiff's 
CK^Vbit. 

\?]  We  are  of  opinion,  however,  that  it  is  insufficient  to  sustain  the 
cause  of  action.    It  is  entirely  unilateral.     There  is  no  agreement  on 
the  defendant's  part  to  pay  the  price  named ;   there  is  no  specification 
of  the  amount  o"f  work  to  be  done.    It  undoubtedly  would  constitute  a 
good  contract  for  any  floors  that  the  plaintiff  did  lay  at  the  instance 
of  the  defendant,  not  at  the  contract  price  of  14  cents  per  square  foot, 
but  at  the  rate  of  15  cents  per  square  foot,  showing  inferentially  that 
plaintifT  did  not  consider  himself  bound  even  to  that  extent.    For  such 
floors,  however,  as  have  been  laid  the  plaintiff  has  been  paid.    Defend- 
ant was  not  bound  to  allow  plaintiff  to  lay  all  the  floors  of  the  23 
apartments. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
-with  costs  to  appellant  to  abide  the  event.    All  concur. 


\Vil  App.  DlT.  409.) 

GORDON  v.  FARRELL  et  al. 

(Snpreme  Court,  Appellate  Division,  First  Department    June  20,  1013.) 

1.  Witnesses  (|  363*) — Interest — Effect. 

In  an  action  upon  an  alleged  oral  contract  which  was  unwitnessed, 
the  interest  of  the  parties  who  testified  may  be  considered. 

[I':d.  Note. — For  other  cases,  see  Witnesses,  Cent.  Dig.  §§  1177,  1178, 
1181;  Dec.  Dig.  §  363.«] 

2.  Pabtnebship  (I  47*) — Contkacts  Fob — Evidence — Sufficienct. 

In  an  action  to  establish  an  alleged  contract  of  partnership,  evidence 
held  Insufficient  to  show  a  partnership. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  {f  65,  68-72; 
Dec.  Dig.  {  47.*] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Joseph  Gordon  against  Frank  J.  Farrell  and  another. 
From  a  judgment  for  defendants,  plaintiff  appeals.     Affirmed. 
See,  also,  133  App.  Div.  889,  118  N.  Y.  Supp.  1109. 

The  opinion  of  Bischoff,  J.,  at  Special  Term,  is  as  follows: 

The  action  Is  for  an  accounting  based  upon  an  alleged  contract  of  partner- 
ship or  joint  venture  between  the  parties,  involving  the  enterprise  of  forming 
and  equipping  the  Greater  New  York  Baseball  Association  for  the  exhibition 
of  baseball  games  for  profit.  Obviously,  therefore,  falling  of  contract  the 
action  must  fall,  and  the  complaint  be  dismissed. 

*FOr  oUier  cases  sea  same  topic  £  i  nuub^b  in  Dec.  £  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 
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[1,  t]  I  am  asked  to  find  the  fact  of  the  contract  In  the  conflicting  testi- 
mony of  the  parties ;  -  the  plalntlfC  asserting  that  It  was  orally  entered  into, 
and  the  defendant  being  equally  emphatic  In  bis  denial.     The  parties  are 
equally  interested  in  the  event  of  the  action,  and  equally  credible.     Not  a 
scrap  of  writing  Is  Introduced  in  evldeDce  for  or  against  the  contract  as 
claimed,  and  so  far  therefore  the  matter  is  even  balance.     Resort  being  had 
to  the  probabilities,  they  are  found  to  be  against  the  plaintiff's  contention, 
and  the  conclusion  Is  reasonably  inevitable  that  he  has  not  discharged  his 
harden  of  establishing  the  fact  of  the  contract  by  a  preponderance  of  the 
evidence.    That  the  plaintiff  aided  the  defendant  in  launching  the  enterprise 
Is  not  disputed.     Indeed,  the  defendant  concedes  that  he  owes  the  plaintiff 
for  the  tatter's  services.    But  to  say  of  these  facts  that  they  establish  a  part- 
nership or  joint  venture  Is  to  confound  ttie  veriest  conjecture  with  reasonable 
inference  and  logic.    The  plaintiff  was  at  the  time  of  the  making  of  the  al- 
leged contract  a  builder  of  experience,  and  a  merchant  of  many  years'  stand- 
ing for  some  years  before  he  had  filled  the  important  office  of  deputy  superin- 
tendent of  buildings  in  the  city  of  New  Tork.     Is  it  credible  readily,  lis  it 
Ukely,  that  a  person  of  affairs,  such  as  the  plaintiff  showed  himself  to  be, 
would  enter  upon  an  enterprise  with  another  Involving  an  outlay  of  upwards 
of  $100,000,  without  some  memorandum  at  the  outset  from  which  the  rela- 
tions and  interests  of  the  parties  would  appear?    Is  it  reasonable  to  believe 
that  during  the  four  years  between  the  time  of  the  making  of  the  alleged 
contract  and  the  time  when  the  plaintiff's  association  with  the  enterprise 
ceased  there  would  not  have  been  a  record  of  some  kind  to  corroborate  the 
plaintlfr's  claim  of  a  contract  of  partnership  or  joint  venture,  if  it  was  In 
fact  entered  into?    "The  interest  of  a  perfectly  credible  and  Innocent  witness 
may  and  often  does  color  his  recollection  and  mold  and  modify  his  state- 
ments, sometimes  even  insensibly  to  himself,"  says  Judge  Finch  In  Hunter 
V.  Wetsell,  84  N.  Y.  549,  556  (38  Am.  Rep.  544).    Is  It  not  more  In  harmony 
with  the  probabilities  that  the  plaintiff,  entertaining  a  high  estimate  of  the 
value  of  his  services  to  the  defendant,  suffered  his  recollection  to  become  sub- 
servient to  his  hopes  and  wishes,  and  so  unconsciously  distorted  desultory 
conversations  with  the  defendant  Into  a  positive  understanding  of  a  business 
compact  of  the  kind  he  contends  for?    Farley  v.  Hill,  150  U.  S.  572  (14  Sup. 
Ct  186,  37  li.  Ed.  1186),  was  a  case  similar  in  its  main  features  to  the  one 
at  bar.    The  plaintiff  claimed  an  oral  contract  of  partnership  or  joint  venture. 
He  was  corroborated  by  the  testimony  of  his  clerk,  one  Fischer,  and   the 
court  afiSrmed  the  finding  of  the  trial  court  against  the  contract     Justice 
Shlras,  writing  the  opinion,  said :   "It  is  argued  that,  as  it  thus  appears  that 
Oie  question  of  fact  as  to  the  existence  of  such  a  contract  Is  in  equillbrlo  as 
between  Farley  and  HIU,  the  testimony  of  Fischer,  Farley's  clerk,  but  who  Is 
not  party,  should  turn  the  scale;    and  this  might  be  just  reasoning  If  the 
question  in  Issue  had  to  be  determined  upon  the  testimony  of  those  three  wit- 
nesses.   But,  as  is  pointed  out  in  the  opinion  of  the  court  below,  there  Is  an 
Inherent  Improbability  In  the  plaintiff's  story,  not  In  the  assertion  that  he 
had  become  interested  with  others  In  the  ownership  of  bonds  and  In  the  pro- 
posed purchase  of  the  railroads,  for  such  agreements  E^re  not  unusual,  but, 
by  reason  of  the  absence  of  any  writing  expressing  the  agreement,  a  man  of 
affairs,  as  the  plaintiff  was,  would  not  be  likely  In  a  matter  of  such  mag- 
nitude to  rely  solely  upon  a  mere  verbal  agreement,  and,  as  the  transactions 
occupied  a  considerable  time,  we  would  expect.  If  sucb  a  contract  really  ex- 
isted, to  find  letters  or  memoranda  relating  to  it,  but  such  are  not  produced. 
•    •    •    It  is  necessary  for  us  to  say,  or  to  think,  that  Farley  and  Fischer, 
In  testifying  as  they  did,  perpetrated  Intentional  falsehood.    It  is  altogether 
possible  that  from  desultory  conversations  with  Kittson  and  Hill  and  from 
an  exaggerated  sense  of  his  own  Importance  in  the  matter  in  hand  Farley  was 
led  to  believe  that  he  was  entitled  to  participate  in  the  venture.    But  a  court 
cannot  act  upon  such  uncertain  conjecture.    A  contract  of  the  kind  asserted 
by  the  plaintiff  must  be  established  to  the  entire  satisfaction  of  a  court  of 
equity  before  Its  intervention  can  be  demanded." 

I  am  not  persuaded  by  the  evidence  that  any  contract  of  partnership  or 
joint  venture  was  executed  between  the  parties  as  alleged  in  the  complaint. 
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and  therefore  direct  a  dismissal  of  the  complaint  upon  the  merits,  with  costs. 
I  have  Indicated  npon  the  proposed  findings  submitted  me  disposal  of  the 
requests  to  find.    Form  of  decision  and  Judgment  may  be  presented  on  no- 
tice of  settlement 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  SCOTT,  MILLER,  DOWLING,  and  HOTCH- 
KISS,  JJ. 

W.  P.  Maloney,  of  New  York  City,  for  appellant 

A.  I.  Elkus,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  opinion  of 
Bischoff,  J.    Order  filed. 


(157  App.  DlT.  344.) 

In  re  McQUADB. 

(Supreme  Court  Appellate  Division,  First  Department.    Tune  6,  1913.) 

1.  Tbusts  (I  274*) — ^Tkstamicntaby  Tbusts — Management  of  Estates. 

Income  received  by  a  substituted  testamentary  trustee  cannot  l>e  ap- 
plied to  make  good  a  deficiency  in  the  principal  or  income  account,  or 
both,  arising  from  the  handling  of  the  funds  by  the  original  trustee,  or 
to  the  payment  of  accrued  taxes.  Interest,  or  other  charges;  but  the 
deficit  and  charges  must  be  met  from  the  shares  of  the  residuary  lega- 
tees, or  from'  other  securities  turned  over  by  the  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  ii  289-292,  493 ;  Dec. 
Dig.  i  274.»] 

2.  Tbttsts  ({  280*) — ^Testahentabt  Tbusts — Management  of  Estates. 

Income  received  by  a  substituted  testamentary  trustee,  since  the  settle- 
ment of  the  account  of  the  original  trustee,  must  be  distributed  pursuant 
to  the  will. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  §  400 ;  Dec  Dig.  § 
280.»] 

8.  Trusts  (|  336*) — Tebtamentabt  Tbusts — Patmxnt  of  Income — ^Pboceed- 

INGS. 

A  proceeding  by  a  beneficiary  to  compel  a  testamentary  trustee  to  pay 
income  accruing  to  the  beneficiary  must  be  brought  pursuant  to  Code 
Civ.  Proc.  S  2804,  by  petition  and  issuance  of  citation  thereon,  and  not 
by  service  of  notice  of  motion. 

[Ed.  Note. — ^For  other  cases,  see  ^Ifousts,  Cent  Dig.  |  497;  Dec.  Dig. 
{  336.*] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Edward 
A.  McQuade,  as  executor  and  trustee  of  John  McQuade,  deceased. 
From  an  order  of  the  surrogate,  denying  the  motion  of  Mary  A.  Mc- 
Quade, a  beneficiary,  to  compel  the  Central  Trust  Company  to  pay  her 
$1,000  on  income,  she  appeals.    Affirmed,  without  prejudice. 

See   also   142  N.  Y  S    1129 

Ar^ed  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Edo  E.  Mercelis,  of  New  York  City,  for  appellant. 
Albert  Stickney,  of  New  York  City,  for  respondent. 

*For  otber  casea  sae  gam*  topic  A  |  kumbsb  in  Dm.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 
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DOWLING,  J.  The  affirmance  of  the  order  of  the  Surrogate's 
Court  involved  in  the  other  appeal  in  this  proceeding  (142  N.  Y.  Supp. 
1129),  has  confirmed  the  disposition  made  by  the  learned  surrogate  of 
the  question  as  to  the  distribution  of  the  shortage  in  this  estate,  as  be- 
tween the  principal  and  income  accounts  thereof.  This  appeal  presents 
a  supplementary  question  to  that,  but  of  a  different  nature. 

[1,  2]  We  are  of  the  opinion  that  the  income  received  by  the  sub- 
stituted trustee  cannot  be  applied  to  make  good  the  deficiency,  either 
in  the  principal  or  income  account,  or  both,  of  the  estate,  arising  from 
the  handling  of  its  funds  by  the  original  trustee,  or  to  the  payment  of 
accrued  tax:es,  interest,  or  other  charges.  Such  deficit  and  charges 
must  be  met  from  the  shares  of  the  residuary  legatees,  or  from  any 
other  securities  belonging  to  principal  turned  over  by  the  trustee,  ap- 
plicable to  its  reduction.  But  as  to  all  payments  which  have  come  into 
the  hands  of  the  substituted  trustee,  since  the  settlement  of  the  ac- 
counts of  the  original  trustee,  a  new  situation  has  been  created,  and 
the  nature  of  the  fund  has  to  be  determined  from  its  source,  and  it  is 
to  be  applied  according  to  the  terms  of  the  will.  Where,  therefore,  in- 
come has  been  received  as  such  by  the  substituted  trustee,  the  net  in- 
come must  be  distributed  pursuant  to  the  terms  of  the  will. 

[3]  This  would  lead  to  a  reversal  of  the  order  appealed  from,  were 
it  not  that  we  believe  the  question  cannot  properly  be  raised  by  the  pro- 
cedure followed  by  the  appellant  Jierein.  That  procedure  consisted 
simply  of  serving  a  notice  of  motion,  based  on  the  report  of  a  referee, 
for  a  decree  requiring  the  substituted  trustee  to  pay  the  sum  of  $1,000 
on  account  of  accrued  income  to  the  petitioner,  Mary  A.  McQuade. 
Such  a  proceeding,  being  one  brought  by  a  person  entitled  by  the  terms 
of  the  will  to  the  payment  of  money  thereunder  by  the  testamentary 
trustee,  should  be  brought  pursuant  to  the  provisions  of  section  2804, 
Code  of  Civij  Procedure,  which  prescribes  the  procedure  to  be  fol- 
lowed, including  the  presentation  of  a  petition  and  the  issuance  of  a 
citation  thereon.  It  is  apparent  that  such  a  proceeding  furnishes  the 
proper  means  for  a  statement  of  the  condition  of  the  account,  and  for 
the  presentation  by  the  trustee  of  any  reasons  which  may  exist  why  the 
payment  should  not  be  made.  So  it  was  held  in  Matter  of  Hunt,  1 10 
App.  Div.  533,  97  N.  Y.  Supp.. 403,  that  the  surrogate  has  no  power, 
in  a  proceeding  by  the  testamentary  trustee  for  a  final  accounting,  to 
order  a  transfer  of  specific  bonds  to  a  legatee,  who  contests  the  ac- 
count, with  a  provision  that  the  trustee  be  credited  therewith  at  a 
value  thereafter  to  be  determined  by  the  court ;  but  the  procedure  to 
be  followed  is  regulated  by  sections  2804  to  2806  inclusive.  Code  Civ. 
Proc.  The  applicability  of  section  2804  as  the  sole  method  for  obtain- 
ing the  relief  here  desired  was  upheld  in  Matter  of  Scherrer,  24  Misc. 
Rep.  351,  53  N.  Y.  Supp.  714;  Matter  of  Martin,  27  Misc.  Rep.  416, 
59  N.  Y.  Supp.  374;  Matter  of  Foster,  30  Misc.  Rep.  573,  63  N.  Y. 
Supp.  1102;  Matter  of  Byrnes,  26  Abb.  N.  C.  380,  14  N.  Y.  Supp.  371. 

The  order  appealed  from,  denying  the  motion  to  compel  the  substi- 
tuted trustee  to  make  a  payment  to  the  petitioner,  will  therefore  be 
affirmed,  with  costs,  but  without  prejudice  to  the  making  of  a  new  ap- 
plication by  her,  pursuant  to  section  2804  of  the  Code  of  Civil  Pro- 
cedure.    AH  concur. 
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(81  Misc.  Bep.  210.) 

POLI/AK  ▼.  DODGE  BIFG.  CO. 

(Supreme  Conrt,  Appellate  Term,  First  D^arfment.    June  24,  1918.) 

1.  JuDoincNT  (H  640,  656*) — Res  Judicata — Judomknt  on  ths  Mebits. 

A  Judgment  entered  on  a  demurrer  to  the  complaint  is  not  on  the 
merits,  when  predicated  on  the  omission  of  essential  allegations  of  facts, 
which  may  be  supplied  by  amendment;  while  a  judgment  predicated  on 
the  insufficiency  of  the  facts  alleged  is  on  the  merits. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  f{  1161,  1167; 
Dec.  Dig.  H  649,  656.*] 

2.  PI.EADINO  ({  218*) — DEUURaEB— Failubb  to   Amend — Dismibbai.  on  thk 

Merits. 

A  Judgment  dismissing  the  complaint,  rendered  on  plaintiff  falling  to 
avail  himself  of  leave  to  file  an  amended  complaint,  given  him  on  the 
sustaining  of  a  demurrer  with  leave  to  serve  an  amended  complaint, 
should  not  be  on  the  merits,  where  the  demurrer  was  sustained  on  the 
ground  of  the  omission  in  the  complaint  of  an  essential  allegation  of  fact, 
which  could  be  supplied  by  amendment. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {{  549-566;  Dec. 
Dig.  i  218.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Henry  Pollak  against  the  Dodge  Manufacturing  Com- 
pany. From  a  judgment  (141  N.  Y.  Supp.  1104)  dismissing  the  com- 
plaint on  the  merits,  plaintiff  appeals.    Modified  and  affirmed. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  Bl- 
JUR.  JJ. 

Ferguson  &  Ferguson,  of  New  York  City  (Leslie  C.  Ferguson,  of 
New  York  City,  of  counsel),  for  appellant. 

Marshall  B.  Clarke,  of  New  York  City,  for  respondent. 

PAGE,  J.  In  the  complaint  in  this  action  a  cause  of  action  for  dam- 
ages by  reason  of  false  and  fraudulent  representations  is  sought  to  be 
stated.  The  defendant  demurred  for  insufficiency.  The  demurrer  was 
sustained,  and  the  plaintiff  given  six  days  in  which  to  serve  an 
amended  complaint.  An  appeal  was  taken  to  this  court,  and  the  inter- 
locutory judgment  was  affirmed.  78  Misc.  Rep.  350,  138  N.  Y.  Supp. 
429.  The  plaintiff  failed  to  avail  himself  of  the  leave  given  to  serve 
the  amended  complaint,  and  final  judgment  was  granted  dismissing  the 
complaint  upon  the  merits. 

[  1, 2]  The  interlocutory  judgment  merely  provided  for  the  dismissal 
of  the  complaint  upon  failure  to  amend.  The  learned  justice  of  the 
City  Court  expresses  the  view  that,  where  an  opportunity  to  amend  is 
not  accepted,  the  judgment  should  be  rendered  in  such  form  as  to  final- 
ly and  conclusively  dispose  of  the  case.  Unless  the  judgment  is  upon 
the  merits,  the  court  has  no  right  to  make  the  judgment  conclusive  by 
the  insertion  of  these  words  in  the  judgment.  A  judgment  entered 
upon  a  demurrer  to  a  complaint  setting  forth  the  facts  may.  be  equally 
conclusive  of  the  matters  confessed  by  the  demurrer  as  a  verdict  find- 
ing the  same  facts  would  be.  Clark  v.  Scovill,  133  App.  Div.  821,  118 
N.  Y.  Supp.  235;  Hirshbach  v.  Ketchum,  79  App.  Div.  561,  80  N.  Y. 

•For  otlicr  caiM  see  same  topto  A  {  nvmbbb  In  Dae.  ft  Am.  Dlsi.  1907  to  dmta,  *  Rep'r  Indexes 
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Supp.  143;  Id.,  84  App.  Div.  258,  82  N.  Y.  Supp.  739;  Stowell  v. 
Chamberlain,  60  N.  Y.  272,  277,  But  it  is  not  necessarily  so,  for  if 
the  judgment  on  the  demurrer  is  predicated  upon  the  omission  of  cer- 
tain essential  allegations  of  facts,  which  could  be  supplied  by  an 
amendment,  the  decision  of  the  court  is  not  then  that  the  facts  alleged 
show  that  the  plaintiff  has  not  a  cause  of  action,  but  that  because  cer- 
tain other  facts  are  not  alleged  a  cause  of  action  is  not  set  forth,  and 
the  merits  of  the  plaintiff's  cause  of  action  are  not  determined.  In 
other  words,  the  test  is :  Does  the  insufficiency  relate  to  the  facts  al- 
leged or  to  the  allegation  of  the  facts?  If  the  former,  the  judgment 
is  upon  the  merits ;  if  the  latter,  it  is  not.  Upon  an  examination  of  the 
complaint  and  the  opinion  of  this  court  on  the  former  appeal,  it  ap- 
pears that  the  merits  were  not  involved.  The  facts  stated,  with  certain 
other  facts  not  sufficiently  stated,  but  which  might  be  stated,  would 
constitute  a  good  cause  of  action. 

The  judgment  should  therefore  be  modified,  by  striking  therefrom 
the  words  "upon  the  merits,"  and,  as  modified,  affirmed,  with  $10  costs 
and  disbursements  to  the  appellant.    All  concur. 


(81  Mlac.  Rep.  222.) 


HELLER  T.  BODENSIEK  et  aL 


(Supreme  C!ourt,  Appellate  Term,  First  Department    June  24,  1913.) 
Mastbb  and  Servant  ({  21*) — Contbact  of  Euflotment — ConsTBUonoir— 

DiSCHABOE. 

A  contract  of  employment,  providing  that  whereas  the  first  party  was 
desirous  of  securing  the  services  of  the  second  party  as  general  manager 
for  the  sales  department  of  a  certain  business,  and  whereas  the  second 
party  was  desirous  of  obtaining  and  filling  such  position  "to  the  satis- 
faction of  the  parties  of  the  first  part,"  did  not  authorize  the  employer 
to  discharge  the  employe  on  the  groand  that  his  work  was  not  satis- 
factory ;   the  contract  of  employment  being  for  a  definite  time. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H 
20,  21;    Dec.  Dig.  §  21.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
•  Action  by  Joseph  E.  Heller  against  Jennie  M.  Bodensiek  and  others, 
copartners  doing  business  under  the  trade-name  of  "Mood."    From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.    Reversed,  and 
new  trial  granted. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Thomas  J.  O'Neill,  of  New  York  City  (Samuel  Hellinger,  of  New 
York  City,  of  counsel,  and  L.  F.  Fish,  of  New  York  City,  on  the  brief), 
for  appellant. 

Myers  &  Goldsmith,  of  New  York  City  (Emanuel  J.  Myers  and 
Gordon  S.  P.  Kleeberg,  both  of  New  York  City,  of  counsel),  for  re- 
spondents. 

BIJUR,  J.  [1]  The  only  point  involved  in  this  appeal  is  whether 
the  contract  is  to  be  read  as  one  entitling  the  defendants  to  discharge 
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the  plaintiff,  their  employe,  on  the  ground  that  they  were  dissatisfied 
with  his  work.  The  sole  warrant  for  such  a  construction  of  the  con- 
tract is  contained  in  the  second  of  the  two  recitals,  which  read  as  fol- 
lows: 

"Whereas,  the  parties  of  the  first  part  are  desirous  of  securing  the  services 
ot  the  party  of  the  second  part  as  general  manager  for  the  wholesale  sales  de- 
portment of  the  business  of  corsets,  bust  supporters,  bust  and  hip  reducers ; 
and 

"Whereas,  the  party  of  the  second  part  Is  desirous  of  obtaining  and  Qlllng 
such  position  to  the  satisfaction  of  the  parties  of  the  first  part" 

The  respondents  cite  a  number  of  cases  which  hold,  in  substance, 
that  in  construing  an  agreement  all  parts  must  be  read  together  and 
each  part  given  its  due  weight,  and  that  recitals  of  fact  in  an  executed 
contract  under  seal  are  to  be  regarded  as  estoppels  against  the  parties 
who  make  the  statement.  See,  for  example,  Gail  v.  Gail,  127  App. 
Div.  892,  112  N.  Y.  Supp.  96;  Patterson  v.  Guardian  Trust  Co.,  144 
App.  Div.  863,  129  N.  Y.  Supp.  807;  Altman  v,  McMiUin,  115  App. 
Div.  234,  100  N.  Y.  Supp.  970. 

I  do  not  find  that  any  of  these  cases  are  relevant,  nor  am  I  cited  to 
any  case  which  goes  to  the  extreme  extent,  contended  for  by  respond- 
ent, of  holding  that  a  mere  casual  recital  of  an  obvious  state  of  mind 
of  the  employe  converts  a  contract  of  absolute  employment  for  a  defi- 
nite time  into  one  dependent  upon  the  satisfaction  of  the  employer 
with  the  work  of  the  employe. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(81  Misc.  Bep.  199.) 

BRODERICK  ft  BASCOM  ROPE  GO.  v.  HcGRATH  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department.    June  24,  1913.) 

Bills  and  Notes  (ig  359,  370*)— Defenses— Want  of  Consideration, 

Negotiable  Instrumente  Law  (Consol.  Laws  1909,  c.  38)  S  51,  provides 
that  value  Is  any  consideration  sufficient  to  support  a  simple  contract 
and  an  antecedent  or  pre-existing  debt  fa  sufficient  Section  52  provides 
that  where  value  has  been  giyen  for  a  negotiable  instrument  the  holder 
is  deemed  a  holder  for  value  as  to  all  prior  parties.  Section  9*!  iiro- 
Tldes  that  a  holder  in  due  course  holds  the  instrument  free  from  defects 
of  Utle  of  prior  parties.  Beld,  that  where  a  negotiable  instrument  had 
been  negotiated  to  a  third  person  before  maturity  in  payment  of  a  pre- 
existing debt  the  bolder  was  a  holder  for  value  in  due  course  and  want 
of  consideration  could  not  be  set  up,  section  94  not  specifying  want  of 
conslderatioa  as  a  defense  which  would  affect  the  title. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  tt  924-936 
963;  Dec.  Dig.  {{  369,  370.»] 

Appeal  from  Mimicipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Broderick  &  Bascom  Rope  Company  against  Margaret 
McGrath  and  others.  From  a  judgment  for  defendant  McGrath,  plain- 
tiff appeals.    Reversed  and  remanded. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

'For  oUmt  cues  see  sune  topic  A  i  kuubbb  1b  Dee.  A  Am.  Digs.  1907  to  date,  A  Rcp'r  Indexes 
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Parker,  Davis,  Wagner  &  Walton,  of  New  York  City  (N.  Raymond 
Heater,  of  New  York  City,  of  counsel),  for  appellant. 
Julius  Si^elman,  of  Brooklyn,  for  respondent. 

PAGE,  J.  The  action  was  to  recover  upon  a  promissory  note  made 
by  the  defendant  and  delivered  to  the  Henry  J.  McCoy  Company  in 
pa)mnent  for  a  steam  hammer,  and  by  the  Henry  J.  McCoy  Company 
indorsed  and  delivered  before  maturity  to  the  plaintiff  in  payment  of 
a  pre-existing  debt.  The  trial  justice  admitted  evidence,  over  plain- 
tiff's objection  and  exception,  tending  to  prove  that  the  steam  hammer 
was  not  as  represented  and  had  been  returned  by  Mary  McGrath  to 
the  Henry  J.  McCoy  Company.  Judgment  was  given  for  the  defendant 
upon  the  theory  of  a  failure  of  consideration. 

From  the  decision  of  Coddington  v.  Bay,  20  Johns.  637,  11  Am. 
Dec.  342,  until  the  enactment  of  the  Negotiable  Instruments  Law 
(Laws  1897,  c.  612;  Consolidated  Laws,  c.  38),  it  was  the  law  of  this 
state  that,  in  order  to  constitute  one  a  holder  for  value,  it  was  neces- 
sary that  he  part  with  some  present  consideration.  Therefore,  where 
a  holder  received  a  note  as  collateral  security  for  a  pre-existing  in- 
debtedness, without  discharging  the  debt  or  granting  extension  or 
forbearance  on  account  thereof,  such  a  holder  was  not  a  holder  for 
value,  and  was  subject  to  the  equities  existing  between  the  original 
parties.  The  decisions  in  this  state  in  this  regard  were  not  in  harmony 
with  the  decisions  in  the  federal  and  many  state  courts.  The  Negotia- 
ble Instruments  Law  was  proposed  by  the  Commission  for  the  Pro- 
motion of  Uniformity  of  Legislation  in  the  United  States.  That  law 
provides : 

Section  61:  "What  Constitutes  Consideration. — Value  Is  any  consideration 
sufficient  to  support  a  simple  contract.  An  antecedent  or  pre-existing  debt 
constitutes  value,  and  is  deemed  such  whether  the  instrament  is  payable  on 
demand  or  at  a  future  time." 

Section  52 :  "What  Constitutes  Holder  for  Value. — Where  value  has  at  any 
time  been  given  for  the  instrument,  the  bolder  is  deemed  a  holder  for  value 
lu  respect  to  all  parties  who  became  such  prior  to  that  time." 

Courts  of  this  state  at  first  refused  to  recognize  in  this  enactment 
the  legislative  intent  to  change  the  rule  that  had  been  recognized  and 
enforced  in  this  state  since  1822  and  held  that  this  provision  of  the 
Negotiable  Instruments  Law  had  not  abrogated  the  rule  annoimced  in 
Coddington  v.  Bay,  supra.  See  Sutherland  v.  Mead,  80  App.  Div. 
103,  107,  80  N.  Y.  Supp.  504;  Roseman  v.  Mahoney,  86  App.  Div.  377, 
378,  83  N.  Y.  Supp.  749 ;  Bank  of  America  v.  Waydell,  103  App.  Div. 
28,  33, 92  N.  Y.  Supp.  666,  affirmed  187  N.  Y.  115,  79  N.  E.  857.  But 
the  later  cases,  without  expressly  overruling  these  decisions,  have  held 
that  the  Negotiable  Instruments  Law  has  changed  the  rule  in  this  state, 
and  brought  our  law  in  harmony  with  that  of  other  jurisdictions,  and 
a  pre-existing  debt,  without  extension  or  forbearance,  is  a  sufficient 
consideration  to  constitute  a  holder  for  value.  King  v.  Bowling  Green 
Trust  Co.,  145  App.  Div.  398.  402,  129  N.  Y.  Supp.  977;  Maurice  v. 
Fowler,  78  Misc.  Rep.  357,  138  N.  Y.  Supp.  425 ;  Martin  L.  Hall  Co. 
v.  Todd,  139  N.  Y.  Supp.  111.  The  desirability  of  uniformity  in  the 
laws  of  various  states  with  reference  to  negotiable  instruments  is  so 
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olvious,  and  the  legislative  intent  to  harmonize  our  theretofore  con- 
flicting decisions  with  those  of  other  jurisdictions  is,  to  my  mind,  so 
dearly  expressed,  that  full  effect  should  be  given  thereto. 

In  the  case  at  bar  the  plaintiff  was  a  holder  of  the  note  for  value, 
and  the  equities  that  might  have  existed  between  the  maker  and  payee 
were  -not  available  to  the  maker  as  a  defense  against  the  indorsee. 
Negotiable  Instruments  Law,  §  96.  Failure  of  consideration  is  not 
°"e  of  the  defenses  specified  in  section  94  of  the  Negotiable  Instru- 
p|etits  Law,  which  throws  upon  the  plaintiff  the  burden  to  establish 
■"*  bona  fide  position. 

•'^ijxigment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
^  ^J^ide  tile  event.    All  concur. 


BRODERICK  ft  BASCOM  ROPE  CO.  v.  McORATH. 
(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

Appeal  from  Municipal  Court,  Borouglx  of  Manhattan,  First  District.    . 

Action  by  the  Broderlck  &  Bascom  Rope  Company  against  Margaret  Mc- 
Gratb.  From  a  judgment  for  defendant,  plaintiff  api>eals.  Reversed  and  re- 
manded. 

Argned  June  term,  1913,  before  SEABUBY,  PAGE,  and  BIJDR,  JJ. 

PEB  CURIAM.  Judgment  rerersed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event  See  Broderlck  &  Bascom  Rope  Co.  t.  McGrath, 
142  N.  X.  Supp.  497,  decided  herewith. 


AJELLO  T.  ALBRECHT  ft  MEISTBR  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

1  Sales  (|  181*) — Acceptance  of  Goods — Evidence. 

In  an  action  to  recover  a  deposit  on  a  contract  to  purchase  goods,  evi- 
dence held  to  show  that  the  contract  required  the  purchaser  to  accept 
the  goods  before  the  Christmas  season,  and  that  he  could  not  leave  them 
with  the  seller  and  take  them  out  at  his  convenience  at  any  time  within 
the  next  10  years. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  {{  473-491 ;  Dec.  Dig. 
I  181.»] 

^  Saz^s  (§  391*) — Remedies  or  Btjyeb — Recovekt  or  DEPOsrr. 

■A.  buyer  of  goods,  who  failed  to  accept  or  pay  for  them  within  the  time 
fixed,  cannot  recover  a  deposit 

[E:d.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  f{  1110-1127;  Dec. 
!>*«.  S  891.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

^K-t-ion  by  Joseph  Ajello  against  the  Albrecht  &  Meister  Company. 
\\W^  21  judgment  for  plaintiff,  defendant   appeals.     Reversed   and 
-->j3ided. 
•^yvrgued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

^r  other  ciuaa  see  sun*  topic  ft  S  nujibbb  Id  Dm.  A  Am.  Digs.  U07  to  date,  ft  Rep'r  Indexw 
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Oscar  Englander,  of  New  York  City,  for  appellant. 
Walter  S.  Doernbefg,  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff  sues  to  recover  $100,  a  deposit  on  a  contract 
to  purchase  goods.  He  testifies  that  he  ordered,  January  4,  1912,  some 
$700  or  $800  worth  of  "cut-outs  and  banners"  for  Christmas  and  holi- 
day calendars ;  that  he  was  to  pay  $150  down  (afterwards  reduced  to 
$100) ;  that  the  shipments  from  Germany,  where  the  merchandise  was 
printed,  were  to  arrive  at  the  beginning  of  September;  and  that  he 
told  defendant's  agent  that  he  could  not  take  all  the  merchandise  at 
once,  and  it  was  thereafter  agreed  that  he  could  take  it  out  in  parts 
from  time  to  time.  The  goods  arrived  here  as  agreed.  The  plaintiff 
took  out  various  quantities  from  time  to  time ;  but,  at  the  end  of  the 
year,  the  defendant  notified  him  that  he  must  take  the  remainder  of 
the  goods  and  pay  for  them,  as  they  could  not  hold  them  for  him  any 
longer. 

[1,2]  Although  defendant  claims  that  plaintiff's  agreement  was  to 
pay  for  the  goods  on  their  arrival  in  this  country  in  September,  the 
court  was  justified  in  taking  plaintiff's  version  of  the  contract,  which 
was  to  the  effect,  as  stated  before,  that  he  could  take  the  goods  "at  any 
time  that  he  wanted  them."  Plaintiff  gave  as  his  understanding  of 
the  meaning  of  that  agreement  that  he  could  take  them  out  at  any  time 
in  10  years.  That  I  find,  however,  to  be  an  unreasonable  construction. 
The  goods  were  plainly  seasonable.    Plaintiff  himself  testifies: 

"In  this  business  the  delivery  of  goods  Is  always  In  September.  »  »  » 
Yes;  I  told  him  he  can  send  the  goods  her^  any  time — not  after  the  season. 
I  need  them  two  or  three  months  before  the  season." 

Plaintiff's  unjustified  view  of  the  contract  is  emphasized  by  his  letter 
of  January  14,  1913,  wherein,  referring  to  a  statement  in  defendant's 
letter,  written  immediately  after  the  order  was  given,  to  the  effect 
that  the  bill  was  to  be  paid  after  the  arrival  of  the  goods,  he  claims 
that  that  means  after  arrival  of  the  goods  in  his  place.  This  view, 
however,  is  inconsistent  with  his  notion  that  he  was  to  call  for  the 
goods  as  he  desired  them.  Plaintiff,  having  failed  to  live  up  to  his 
agreement  to  take  the  goods  within  the  appropriate  season,  cannot  re- 
cover the  deposit  made. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(81  Misc.  Rep.  211.) 

PORTOGHESE  v.  ILLINOIS  SURETY  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

1.  Appbal  and   Ebbob  (§   927*) — Questions   Bbviewable — Evidknck— Dis- 

MISSAL. 

The  court  reviewing  a  judgment  of  dismissal  must  resolve  every  con- 
flict in  the  testimony  in  favor  of  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  2912, 
2917,  3748,  3758;    Dea  Dig.  §  927.*] 
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2.  Pasties  (1  7*) — PLAnmrM — Tbttstke. 

Where  plaintiff  and  his  brother  went  to  a  banker,  who  bad  given  a 
bond,  porsnant  to  Laws  1907,  c.  185,  to  secure  the  transmission  of  ntoney 
received  for  transmission,  and  together  they  delivered  to  the  banker 
money  for  transmission  to  their  father  in  a  foreign  country,  and  requested 
the  banker  to  make  the  receipt  either  In  the  name  of  plaintiff  or  his 
brother,  as  the  money  belonged  to  both,  and  a  receipt  was  made  in  the 
name  of  plaintiff,  plaintiff  could  sue  the  surety  In  his  own  name  as  trus- 
tee of  an  express  trust,  witliln  Code  Civ.  Proc.  i  449,  for  the  banker's 
failure  to  transmit  the  money. 

(Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  ||  9-11;  Dea  Dig. 
I7.*l 

3.  Tbubtb  (8  2ei*) — ^Aonow  bt  Tbustm — PutAniNO. 

Plaintiff,  who  is  entitled  to  sue  on  an  Instrument  In  his  own  naste 
as  trustee  of  an  express  trust,  may  recover  without  alleging  the  trust, 
where  his  representative  capacity  does  not  appear  from  the  Instrument 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  S  871;  Dec.  Dig. 
f  261.»] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Orazio  Portogfiese  against  the  Illinois  Surety  Company. 
From  a  judgment  dismissing  the  complaint,  with  costs,  at  the  close  of 
plaintiff's  case,  and  from  an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  June  term.  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

John  H.  Coyne,  of  Yonkers,  for  appellant 

Nelson  1,.  Keach,  of  New  York  City,  for  respondent. 

PAGE,  J.  This  is  an  action  to  recover  from  the  defendant,  as 
surety  of  tibe  firm  of  Gottila  &  Genchi,  under  a  bond  given  pursuant 
to  chapter  185  of  the  Laws  of  1907  to  secure  the  faithful  holding  and 
transmission  by  the  said  firm  of  moneys  received  by  them  for  trans- 
mission abroad.  At  the  trial  it  was  proved  that  the  brother  of  the 
plaintiff  accompanied  the  plaintiff  to  the  offices  of  Gottila  &  Genchi, 
bankers,  and  that  together  they  delivered  to  the  bankers  5,000  lire  in 
Italian  money,  equivalent  to  about  $970  in  United  States  money,  to  be 
transmitted  to  their  father  in  Italy,  and  that  they  told  the  bathers  to 
make  the  receipt  for  the  money  either  in  the  name  of  the  plaintiff  or 
his  brother,  as  the  money  belonged  to  both.  It  was  further  proved 
that  the  receipt  for  the  money  was  made  out  to  the  plaintiff  and  in 
his  name,  and  that  the  money  was  never  transmitted  to  the  plaintiff's 
father  in  Italy.  At  the  close  of  the  plaintiff's  case  a  motion  was  made 
to  dismiss  the  complaint,  on  the  ground  that  it  appeared  from  the 
testimony  that  the  money  given  to  the  bankers  was  not  the  money  of 
the  plaintiff,  but  was  the  money  of  another  person.  The  motion  was 
granted,  and  the  complaint  dismissed. 

[1]  In  reviewing  this  judgment  of  dismissal  the  testimony  and 
every  conflict  therein  must  be  construed  and  resolved  in  the  plaintiff's 
favor.  It  is  true  that  in  one  place  the  plaintiff's  brother  in  testifying 
said: 

"I  delivered  about  |987  to  these  bankers  on  that  occasion.  I  earned  that 
money  from  my  own  work." 
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But  later  (folio  46)  he  corrected  this  and  said: 

"This  money  belonged  to  us  both.  •  •  •  This  money  was  In  the  pos- 
session of  my  brother,  and  he  gave  it  to  Gottila  to  send  to  my  father,  so  that 
he  could  purchase  property  over  in  Ventimiglia  for  our  account  for  both  of  na 
It  was  both  my  money  and  bis  money." 

Following  the  rule  of  construction  above  stated,  for  all  purposes  of 
this  appeal  the  later  testimony  must  prevail. 

[ 2,  3]  The  evidence  shows  that  the  receipt  for  the  money  was  given 
by  the  banker  in  the  name  of  the  plaintiff.  This  is  strong  evidence 
that  the  contract  was  made  in  the  plaintiff's  name  for  the  joint  inter- 
est of  both  him  and  his  brother.  The  learned  trial  justice  has  held 
that  the  receipt  was  not  a  contract,  and  that  parol  evidence  could  be 
introduced  to  show  who  the  real  parties  to  the  contract  were.  While 
this  is  undoubtedly  a  sound  proposition  of  law,  the  facts  disclosed  by 
the  record  in  no  way  contradict  or  rebut  the  presumption  which  arises, 
from  the  giving  and  taking  of  the  receipt,  that  it  was  the  intention  of 
the  parties  that  the  contract  be  made  in  the  name  of  this  plaintiff,  and 
that  legal  title  to  the  money  and  obligation  to  transmit  it  should  be  in 
him  for  the  benefit  of  both.  This  being  the  case,  the  plaintiff  was 
entitled  to  sue  and  recover  upon  it  in  his  own  name  as  a  trustee  of  an 
express  trust  within  Code  of  Civil  Procedure,  §  449.  Parker  v.  Paine, 
37  Misc.  Rep.  768,  76  N.  Y.  Supp.  942 ;  Considerant  v.  Brisbane,  22 
N.  Y.  389.  And  he  could  sue  and  recover  without  alleging  the  trust, 
as  his  representative  capacity  in  no  way  appeared  in  the  receipt.  Weed 
V.  Hamburg-Bremen  Fire  Ins.  Co.,  133  N.  Y.  394,  31  N.  E.  231. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event  All  con- 
cur. 


(156  App.  Div.  869.) 

CDARKSON  V.  TINKHAM  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  29,  1913.) 

1.  Pabties  (S  76*) — Objection — Dekubbbb. 

Demurrer  to  the  complaint,  on  the  ground  that  plaintiff  cannot  main- 
tain the  action  in  his  capacity  of  liquidator  of  a  bank,  is  bad;  he  not 
suing  by  virtue  of  his  office,  but  describing  himself  as  liquidator,  be^ 
cause  to  him  in  such  capacity  was  transferred  the  certificate  of  stock 
on  which  right  to  maintain  the  action  is  based. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent  Dig.  |§  117-121:  Dec. 
■     Dig.  §  76.»] 

2,  CoBPOBATioNS  (J  320») — Actions  Aqainst  Offioebs — Pr,AiNTirre. 

In  a  stockholder's  action  against  the  officers  and  directors  and  the  ma- 
jority stockholder  of  the  corporation  for  an  accounting  for  the  wrongs 
and  damages  done  to  the  corporation  by  means  of  the  acts  and  conspiracy 
of  defendants,  complaint  being  made  of  the  releasing  of  I.  from  his  con- 
tract to  advance  money  to  the  corporation.  It  Is  no  ground  for  making 
plaintiff.  In  his  capacity  of  assignee  of  T.,  a  party,  because  his  stock  was 
transferred  to  him  by  T. ;  any  further  property  Interest  of  T.  in  the  I. 
contract  ceasing,  so  far  as  appears,  on  his  making  the  transfer,  and  the 
provision  of  the  I.  contract  that  I.  should  not  be  released  from  his  obliga- 
tion to  make  the  advancement  without  T.'s  consent  being  personal  to 
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T.,  making  T.,  and  not  bis  assignee,  U  eltber,  a  necessary  or  proper 
party. 

[Ed.  Note. — For  otHer  cases,  see  Corporations,  Cent  Dig.  H  1426-1431, 
1433-1439;   Dec.  Dig.  |  820.*] 

3"  PabViis    (S   88*) — MiSJOINDBB   OF   PLAINTIFFS — GbOURD  FOB   DEITDBBEB. 

Where  the  complaint  states  a  cause  of  action  In  favor  of  plaintiff  only 
In  his  cax>aclty  of  liquidator,  It  is  ground  for  demurrer  that  he  Is  made 
plaintiff  not  only  in  this  capacity,  bat  in  the  capacity  of  assignee  of  T., 
and  no  less  so  If  bis  description  as  assignee  be  treated  as  descrlptio 
Personse  and  surplusage. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  |{  145-147;  Dec. 
Dig.  i  88.*] 
4  Oobpobations  (5  320*) — Actions  Against  Officebs — Complaint — Capacity 
TO  Sub. 

As  one,  to  maintain  an  action  against  the  directors  and  officers  of  a 
corporation  for  wrongs  done  it,  must  be,  if  not  a  stockholder  of  record, 
St  least  the  owner  or  holder  of  a  certificate  for  shares  under  such  dr- 
cnnstances  as  to  give  him  a  right  to  have  them  transferred  to  him  on 
the  books  of  the  company,  the  complaint  in  such  an  action,  merely  alleg- 
ing that  plaintiff,  as  liquidator  of  a  bank,  recovered  from  T.,  and  now 
"Olds  by  assignment  from  T.,  a  certificate  for  shares  in  the  corporation, 
^  Insufficient 

,^  f EM.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §i  1426-1431, 
■*^33_i439;    Dec.  Dig.  «  320.»] 

Ixtgraham,  P.  J.,  dissenting  in  part 

Kap^eal  from  Special  Term,  New  York  County. 

Ji^ction  by  Geoffrey  T.  Clarkson,  liquidator  of  the  Farmers'  Bank  of 
Canada  and  as  assignee  for  the  benefit  of  creditors  of  W.  H.  Travers, 
suing  for  himself  as  stockholder  and  all  other  stockholders  of  the 
Valveless  Inner  Tube  Company  in  like  situation  who  choose  to  make 
themselves  parties  to  the  action,  against  Ernest  W.  Tinkham  and  oth- 
ers to  secure  "an  accounting  against  the  defendants,  who  are  the  Valve- 
less  Company's  officers,  and  the  Walpole  Rubber  Company,  its  major- 
ity stockholder,  for  the  wrongs  and  damages  which  have  been  done  to 
the  Valveless  Company  by  means  of  the  acts  and  conspiracy  of  the  de- 
fendants" ;  complaint  being  made,  among  other  things,  of  the  release 
of  defendant  Tinlcham  from  his  contract  to  advance  $100,000  to  the 
Valveless  Company.  From  two  orders  sustaining  demurrers  of  de- 
fendants Edward  P.  Metcalf  and  the  V^alpole  Rubber  Company  to  the 
complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Hugh  H.  Bayne,  of  New  York  City,  for  appellant 

Francis  D.  Pollak,  of  New  York  City,  for  respondents. 

HOTCHKISS,  J.  [1]  (1)  In  his  capacity  as  liquidator,  plaintiff 
does  not  sue  by  virtue  of  his  office,  but  because  it  was  in  such  capacity 
that  the  certificate  of  stock  of  the  Valveless  Company  was  transferred 
to  him,  and  he  is  allied  to  have  legal  title  thereto.  For  this  reason, 
the  demurrer  to  his  capacity  to  sue  as  liquidator  is  bad. 

(2)  No  ground  is  shown-  for  making  plaintiff  a  par^  in  his  capacity 
as  assignee  of  Travers.    It  appears  from  the  complaint  that  the  only 
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interest  Travers  had  in  the  matter  in  controversy  arose  from  his  own- 
ership of  the  2,450  shares  of  the  Valveless  Company  stock,  which 
shares  plaintiff  has  acquired  as  liquidator.  Having  transferred  his 
shares,  Travers,  so  far  as  shown,  ceased  to  have  any  further  property 
interest  in  the  subject  of  the  Tinkham  contract,  and  plaintiff,  as  as- 
signee, holds  nothing  from  him.  But  appellant  argues  that  plaintiff, 
as  assignee  of  Travers,  is  a  proper  party  to  the  action  (and  as  such 
may  as  properly  be  joined  as  plaintiff,  as  a  defendant),  because  of  the 
provision  of  the  Tinkham  contract  to  the  effect  that  Tinkham  was  not 
to  be  released  from  his  obligation  to  advance  the  full  amount  of  $100,- 
000  without  Travers'  consent.  Manifestly  this  provision,  making  Tra- 
vers a  sort  of  arbiter  of  the  circumstances  under  which  Tinkham 
could  be  released,  was  personal  to  Travers,  and  did  not  pass  by  assign- 
ment. If,  therefore,  by  virtue  of  this  provision,  anybody  was  a  neces- 
sary, or  even  a  proper,  party,  it  was  Travers,  and  not  his  assignee. 
Because  no  cause  of  action  is  stated  in  favor  of  plaintiff  as  assignee, 
the  joinder  of  plaintiff  in  that  capacity  with  plaintiff  as  liquidator  was 
good  ground  for  donurrer.  Havana  City  Ry.  Co.  v.  Ceballos,  49  App. 
Div.  263,  63  N.  Y.  Supp.  417.  If  we  treated  plaintiff's  description  as 
assignee  as  mere  discriptio  personse  and  surplusage,  he  would  be  in 
no  better  position ;  for  no  cause  of  action  is  alleged  in  his  favor,  per- 
sonally. 

(3)  Does  the  complaint  state  any  cause  of  action  ?    The  allegation  is : 

"That  plaintiff  as  such  liquidator  has  recovered  from  Travers,  and  now 
holds  by  assignment  from  said  Travers,  a  certificate  for  2,450  shares  In  the 
capital  stock  of  the  Valveless  Inner  Tube  C!ompany." 

Concededly,  such  an  action  as  the  present  cannot  be  maintained  by 
one  not  a  stockholder.  Whether  he  must  be  a  stockholder  of  record 
is  a  mooted  question.  It  was  so  held  in  Heath  v.  Erie  Ry.  Co.,  8 
Blatch.  347,  Fed.  Cas.  No.  6,306,  and  Brown  v.  Duluth  R.  R.  Co.  (C. 
C.)  53  Fed.  889.  To  the  contrary  is  Ervin  v,  Oregon  Ry.  &  Nav.  Co., 
62  How.  Prac.  490,  strongly  in  support  of  which  may  be  cited  the 
words  of  Rapallo,  J.,  in  McNeil  v.  Tenth  Nat.  Bank,  46  N.  Y.  325, 
331  (7  Am.  Rep.  341),  where  ic  was  said: 

"It  has  also  been  settled,  by  repeated  adjudications,  that,  as  between  the 
parties,  the  delivery  of  the  certificate,  with  assignment  and  power  indorsed, 
passes  the  entire  title,  legal  and  equitable,  in  the  shares,  notwithstanding 
that,  by  the  terms  of  the  charter  or  by-laws  of  the  corporation,  the  sto<^  is 
declared  to  be  transferable  only  on  Its  books;  that  snch  provisions  are  In- 
tended solely  for  the  protection  of  the  corporation,  and  can  be  waived  or 
asserted  at  Its  pleasure,  and  that  no  effect  Is  given  to  them  except  for  the 
protection  of  the  corporation ;  that  they  do  not  Incapacitate  the  shareholder 
from  parting  with  his  Interest;  and  that  his  assignment,  not  on  the  books, 
pastes  the  entire  legal  title  to  the  stock,  subject  only  to  such  liens  or  glaims 
as  the  corporation  may  have  upon  it,  and  excepting  the  right  of  voting  at 
elections,"   etc. 

The  same  result  was  reached  by  Vice  Chancellor  Pitney  in  O'Connor 
V.  International  Silver  Co.,  68  N.  J.  Eq.  67,  59  Atl.  321,  affirmed  by 
the  Court  of  Errors  and  Appeals,  68  N.  J.  Eq.  680,  62  Atl.  408.  See, 
also,  cases  cited  in  3  Cook  on  Corporations  (6th  Ed.)  2434,  2435.  It 
is  unnecessary  in  this  case  to  express  an  opinion  on  the  main  question ; 


Digitized  by 


Google 


^Up.  Ct.)  OLABKSON   T.  TINKHAM  606 

ioT  we  are  satisfied  that,  if  not  a  stockholder  of  record,  it  at  least  must 
appear  that  plaintiff  is  the  owner  or  holder  of  a  certificate  for  shares 
under  such  circumstances  as  give  him  a  right  to  have  them  transferred 
to  him.  on  the  books  of  the  ccanpany.    This  the  complaint  fails  to  do. 
It  is  not  alleged  that  plaintiff  was  a  stockholder,  or  even  the  owner  or 
Inolder  of  shares.    Nor  does  it  appear  for  what  purpose  he  "recovered" 
the  certificate  from  Travers,  or  that  it  was  assigned  to  him  under  cir- 
cumstances giving  him  the  right  to  have  the  shares  represented  thereby 
transferred  to  him.    As  was  said  by  Comstock,  J.,  in  Emery  v.  Pease, 
20  2Sr.    Y.  62,  64: 

'V^^  are  reqnlred  and  we  are  always  inclined  to  give  a  liberal  and  benign 
coiist3r"KBCtion  to  pleadings  under  the  present  system ;  but  if  a  party  either  Ig- 
Dor&xk.'t:ly  or  willfully  will  omit  the  very  fact  on  which  his  case  depends,  and 
'vlll  <so]itent  himself  with  averring  evidence  Inconclusive  in  its  nature,  he 
most  -fcake  the  consequences  of  bis  error  If  objection  be  made  at  the  proper 
tUne.'- 

X*h^  demurrer  being  good  upon  the  grounds  above  mentioned,  it  is 
not  necessary  for  us  to  determine  whether  the  complaint  shows  that 
the  plaintiff  suffered  damage  from  the  acts  complained  of. 

TH^  orders  should  be  affirmed,  with  $10  costs  and  disbursements  to 
each  xrespondent,  with  leave  to  the  plaintiff  to  amend  on  payment  of 
costs     in  this  court  and  in  the  court  below. 

SOOTT  and  DOWLING,  JJ.,  concur.  CLARKE,  J.,  concurs  in 
result::.  . 

IJsrCRAHAM,  P.  J.    I  concur  with  Mr.  Justice  HOTCHKISS  that 

aier^    is  no  ground  for  makirtg  the  plaintiff  a  party  in  his  capacity  as 

.,**^i^nee  of  W.  H.  Travers,"  but  I  do  not  think  on  this  complaint  that 

ois      is  an  objection  to  the  plaintiff's  maintaining  a  cause  of  action,  if 

??    alleged  one  in  any  other  capacity.    In  the  complaint  he  described 

'**^^lf  as  liquidator  of  a  Canada  bank  and  also  as  assignee  of  Tra- 

)'''~^-       If  he  owned  this  stock  in  any  capacity,  he  was  entitled  to  main- 

vIlT^     ^uch  an  action  as  the  ownership  of  the  stock  conferred  upon  him. 

^5^^ther  he  held  it  as  assignee  of  Travers  or  as  liquidator,  or  in  any 

J^^^*^  cai»city,  it  added  nothing  to  his  cause  of  action  to  describe  the 

.  ^^^iity  in  which  he  owned  the  stock,  and  I  think  the  court  would 

-Hj^^    had  the  power,  on  the  trial,  to  strike  out  the  words  "assignee  of 

j^  ^'^^  «rs"  as  mere  surplusage.    The  complaint  did  not  attempt  to  set  up 

gjj/^     ^:auses  of  action,  one  based  upon  the  plaintiff's  ownership  of  the 

pj~|^*^  as  liquidator  and  one  as  the  assignee  of  Travers.     What  the  com- 

Qf     **^t  sought  was  to  enforce  a  right  which  vested  in  him  as  the  owner 

Ig^^  "*^Vje  stock,  and  I  agree  with  Judge  HOTCHKISS  that  it  was  at 

gjj^  j^t  necessary  for  him  to  allege  such  facts  as  established  such  owner- 

aa,-^*     as  would  entitle  the  plaintiff  to  a  judgment  requiring  the  defend- 

^^5"^Tlo  transfer  to  him  the  stock  the  title  to  which  he  claimed.     But 

y^^^her  his  source  of  title  was  through  Travers  or  through  the  bank 

H^^^    quite  inunaterial,  and  therefore  his  alleging  that  he  sued  as  liquida- 

,  JJ-      J^nd  as  assignee  of  Travers  was  not  a  ground  of  demurrer,  either  as 

-^-—^wiproper  joinder  of  causes  of  action,  or  as  a  failure  to  allege  facts 

^^^^cient  to  constitute  a  cause  of  action.    I  quite  agree  with  Mr.  Justice 
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HOTCHKISS  that  there  is  no  fact  alleged  in  this  complaint  which 
would  show  that  Travers  had  any  cause  of  action  to  enforce  the  claim 
allied  in  this  complaint,  and  that  therefore  no  cause  of  action  vested 
in  the  plaintiff  by  virtue  of  the  assignment  from  Travers ;  but  as  plain- 
tiff does  not  seek  to  enforce  any  cause  of  action  that  did  vest  in  Tra- 
vers, a  mere  incorrect  recital  that  he  sued  as  assignee  of  Travers 
would  not  make  the  complaint  demurrable,  if  it  had  appeared  that  he, 
individually,  was  the  owner  of  the  stock  in  question,  and  as  such  en- 
titled to  maintain  the  action. 

Upon  the  other  grounds  stated,  I  concur  in  the  alHrmance  of  the  or- 
ders appealed  from. 


(157  App.  Div.  294.) 

POM)  v.  D'ACHILLE  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    May  29,  1913.) 

1.  Abrest  (i  40*) — Civil  Action — Fraud. 

Under  Code  Civ.  Proc.  §  549,  providing  that  a  defendant  may  be  ar- 
rested in  an  action  upon  a  contract  where  It  is  alleged  in  tlie  complaint 
tliat  he  was  guilty  of  a  fraud  in  incurring  the  liability,  and  since  tbe 
making  of  tbe  contract  or  in  contemplation  thereof  has  removed  and  dis- 
posed of  his  property  with  intent  to  defraud  his  creditors,  the  plaintiff 
in  such  action  is  bound  to  prove  actual  fraud. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent  Dig.  t  94 ;  Dec.  Dig.  $  40.*] 

2.  JuuaiiENT  (8  338*) — Setting  Aside — Poweb  ob;  Couet. 

Under  Code  Civ.  Proc.  §  1187,  providing  that  where  a  Jury  finds  a  gen- 
eral verdict  the  court  may  direct  it  to  find  specially  upon  questions  of 
fact,  and  when  a  motion  is  made  for  nonsuit  or  dismissal,  the  court  may 
pending  the  decision  of  such  motion  submit  any  question  to  tbe  Jury, 
and  then  pass  upon  the  motion,  the  court  is  without  power  to  set  aside 
a  judgment  and  verdict  and  direct  Judgment  absolutely  for  the  defend- 
ant, where  decision  was  not  reserved  upon  defendant's  motion  to  dis- 
miss the  complaint,  made  after  close  of  the  entire  case,  but  the  motion 
was  immediately  denied. 

[Ed.  Note. — For  other  cases,  see  Judgment  Cent  Dig.  §  721 ;  Dec.  Dig. 
S338.*] 

3.  New  Tbial  (J  117*) — Motion — Tiue  fob. 

Under  Code  Civ.  Proc.  8  999,  providing  that  the  Judge  presiding  at  a 
trial  by  Jury  may  in  his  discretion  entertain  a  motion  made  upon  bis 
minutes  at  the  same  term  to  set  aside  the  verdict  and  dismiss  ttie  com- 
plaint a  motion  for  a  new  trial  on  the  minutes  cannot  be  entertained 
after  tbe  expiration  of  tbe  trial  term. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  U  23&-241 ;  Dec. 
Dig.  i  117.*] 

4.  New  Tbial  (5 133*) — Motion  on  Minutes — Exception. 

Upon  teotion  for  a  new  trial  on  the  minutes,  only  those  exceptions 
taken  in  accordance  with  Code  Civ.  Proc.  88  992,  995,  providing  for  the 
talcing  of  exceptions  during  trial  before  verdict,  can  be  considered. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent  Dig.  88  270-272 ;  Dec. 
Dig.  8  133.*] 

5.  Abbebt  (8  40*) — Civil,  Action — Fraud — Evidence — Subticienct. 

In  an  action  begun  by  arrest,  where  plaintiff  claimed  that  the  defend- 
ant had  fraudulently  conveyed  and  concealed  his  property  after  giving 

'  *For  otber  case*  se*  same  topic  &  {  mniBaB  Ui  Dm.  ft  Am.  Digs.  1907  to  data,  ft  Rep'r  IndaXM 
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the  notes  sned  apon,  evidence  held  to  sustain  a  finding  tbat  defendant 
had  disposed  of  bis  property  as  claimed* 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent  Dig.  i  94;  Dec.  Dig. 
i  40.*] 

6.  Abbest  (I  16*) — Civil  Action — ^Fbatjdulbnt  Cokvbyance. 

In  an  action  upon  notes  begun  by  arrest  of  defendant  whom  plalntlft 
claimed  had  fraudulently  disposed  of  his  property,  it  Is  no  defense  that 
the  property  was  located  In  a  foreign  Jurisdiction,  where  the  indebted- 
ness was  incurred  In  the  domestic  state  where  parties  resided,  and  the 
fraudulent  intent  was  therein  conceived. 

[Ed.  Kote. — For  other  cases,  see  Arrest,  Cent  Dig.  Ii  44-46;  Dec.  Dig. 

$  ie.»] 

7.  Abbest  (§  40*) — Civn.  Action — Vebdict — Special  Finoinqs — Oonstbuc- 

TION. 

In  an  action  upon  notes  begun  by  arrest  plaintifF  claiming  that  de- 
fendant had  disposed  of  ills  property  with  intent  to  defraud,  there  was  a 
general  verdict  for  plaintUt  and  the  Jury  answered  In  the  affirmative  a 
question  whether  defendant  had  fraudulently  disposed  of  property  in  a 
foreign  Jurisdiction,  but  answered  in  the  negative  a  special  Interrogatory 
as  to  whether  he  had  disposed  of  three  stores  with  Intent  of  defrauding 
plalntifr  and  purchased  tickets  upon  a  steamship  with  the  intention  of 
not  returning  to  the.  country.  Held,  that  the  answer  to  the  second  in- 
terrogatory was  not  a  finding  that  the  defendant  had  not  fraudulently 
disposed  of  the  property  within  the  Jurisdiction,  and  did  not  so  conflict 
with  the  other  finding  and'  general  verdict  as  to  require  Judgment  for  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Arrest  Cent  Dig.  {  94 ;  Dea  Dig.  {  40.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Andrew  Polo  against  Domenico  D'Achille  and  another. 
From  a  judgment  for  defendant  rendered  upon  a  motion  to  set  aside 
a  verdict  for  plaintiff  and  an  order  dismissing  the  complaint,  plaintiff 
appeals.  Judgment  and  order  reversed,  and  the  verdict  and  a  judg- 
ment for  plaintiff  reinstated. 

Argued  before  TENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Alvin  C.  Cass,  of  New  York  City,  for  appellant 
James  C.  Danzilo,  of  Brooklyn,  for  respondents. 

BURR,  J.  On  November  8,  1908,  Nunzio  D'Achille  and  Domenico 
D'Achille  signed  and  delivered  two  promissory  notes  by  each  of  which 
they  promised  to  pay  on  November  24,  1909,  to  the  order  of  plaintiff 
the  sum  of  4,000  lire,  Italian  money,  equivalent  to  $800  in  American 
currency.  Plaintiff  brings  this  action  to  recover  upon  said  notes,  and 
^lieges  that  since  the  making  of  said  notes  defendants  have  transferred 
certain  business  properties  situated  in  the  borough  of  Brooklyn,  and 
that  defendant  Etomenico  D'Achille  has  transferred  certain  real  prop- 
erty at  Bitetto,  province  of  Bari,  kingdom  of  Italy,  with  intent  to  de- 
fraud their  creditors,  and  particularly  the  plaintiff.  Both  defendants 
appeared  and  answered  the. complaint,  admitting  the  execution  of  the 
notes,  but  denying  that  there  was  any  consideration  therefor,  and  de- 
nying each  of  the  other  allegations  of  the  complaint  There  was  also  a 
plea  in  bar  of  a  former  adjudication.    As  no  evidence  was  offered  in 

*For  oUiar  cases  see  s^e  topic  A  {  numbbb  In  Dao.  A  Am.  Dlga.  1M7  to  data,  *  Rap'r  IndaxM 
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support  of  this  plea,  it  demands  no  present  consideration.  Upon  the 
trial  Nunzio  D'Achille  did  not  appear  in  person,  and  it  developed  that 
he  had  been  indicted  for  a  crime,  had  given  bail,  and  had  then  fled 
from  this  jurisdiction. 

[  t  ]  In  an  action  of  this  character  plaintiff  cannot  recover,  unless  he 
proves  the  fraud  upon  the  trial  of  the  action.  Code  Civ.  Proc.  §  349. 
At  the  close,  of  the  trial,  in  addition  to  taking  a  general  verdict,  the 
learned  trial  justice  instructed  the  jury  to  find  specifically  upon  two 
questions  of  fact  stated  in  writing.  Code  Civ.  Proc.  §  1 187.  The  spe- 
cific questions  submitted  to  the  jury,  and  its  answers  thereto,  were  as 
follows : 

"First.  Q.  Did  the  defendant  Domenlco  D'AcblUe  transfer  and  sell  the 
stores  219  Lynch  street,  103  Harrison  avenue,  130  Harrison  avenue,  237  Lee 
avenue,  136  and  137  Wallabout  street,  all  in  the  borough  of  Brooklyn,  or 
either  one  of  them,  and  purchase  tickets  to  sail  on  the  steamship  Moltke  on 
October  1,  1912,  with  the  intention  of  not  returning  to  ttiis  country,  and  were 
transfers  made  with  the  purpose  of  preventing  this  plaintiff  from  recov- 
ering on  any  Judgment  or  defrauding  the  plaintiff?    A.  No. 

"Second.  Q.  Did  the  defendant  Domenico  D'Achille  transfer  real  estate  sit- 
uated in  the  kingdom  of  Italy  without  consideration  and  with  the  intent  to 
defraud  the  claim  of  the  plaintiff?    A.  Yea." 

The  general  verdict  was  in  favor  of  plaintiff  for  the  amount  of  the 
notes.  This  verdict  was  rendered  December  4,  1912,  and  on  Decem- 
ber 6,  1912,  judgment  seems  to  have  been  entered  thereon.  Thereaft- 
er, on  motion  of  defendants'  attorney,  <mi  January  13,  1913,  an  order 
was  entered  to  the  effect : 

"That  the  verdict  of  the  jury  on  the  finding  of  fraud  be  and  the  same 
hereby  is  vacated  and  set  aside  on  the  ground  that  the  same  is  contrary  to 
the  law,  and  contrary  to  the  evidence  and  the  weight  of  evidence,  in  that  the 
transfer  of  defendants'  property  in  Italy  could  not  have  been  made  in  fraud 
of  creditors  if  defendants  had  property  in  this  state,  and  that  plaintiff's  evi- 
dence not  only  failed  to  establish  that  defendant  had  no  property  in  this 
state  but  rather  tended  to  show  the  contrary." 

The  same  order  set  aside  and  vacated  the  judgment  entered  in  favor 
of  plaintiff  on  December  6,  1912,  and  contained  this  further  provision : 

"Ordered  that  the  complaint  of  the  plaintiff  be  dismissed  with  costs  un- 
der the  provisions  of  subdivision  4  of  section  549  of  the  Code  of  Civil  Pro- 
cedure." 

Judgment  was  thereupon  entered  in  defendants'  favor,  and  from  the 
said  judgment  and  order  plaintiff  appeals  to  this  court. 

The  order  cannot  be  sustained.  No  motion  was  made  at  the  close  of 
plaintiff's  case  to  dismiss  the  complaint. 

[2]  At  the  close  of  the  entire  case  such  a  motion  was  made,  but 
without  stating  any  grounds  therefor.  Decision  was  not  reserved,  but 
the  motion  was  promptly  denied,  and  no  exception  was  taken.  Under 
such  circumstances,  and  particularly  after  the  entry  of  judgment  upon 
the  general  verdict,  the  court  had  no  power  to  set  this  judgment  and 
verdict  aside  and  direct  judgment  absolutely  for  defendant.  Code  Civ. 
Proc.  §  1187;  Wilson  &  Baillie  Mfg.  Co.  v.  City  of  New  York,  122 
App.  Div.  621,  107  N.  Y.  Supp.  524;  Levy  v.  Grove  Mills  Paper  Co.. 
80  App.  Div  384,  80  N.  Y.  Supp.  730. 
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1.31  Further,  the  learned  justice  presiding  at  the  Trial  Term  had  no 
power  at  that  time  to  entertain  a  motion  for  a  new  trial  on  the  min- 
utes. Such  a  motion  must  be  made  at  the  same  term  at  which  the  ver- 
dict was  rendered.  Code  Civ.  Proc.  §  999.  The  record  upon  this  point 
is  not  entirely  clear,  but  apparently  this  motion  was  not  made  at  the 
December  term  of  the  court  at  which  the  case  was  tried,  but  in  the 
succeeding  January. 

[4]  But,  if  the  motion  had  been  seasonably  made,  upon  the  merits 
we  think  that  the  order  was  not  properly  granted.  Such  a  motion,  if 
based  upon  exceptions,  could  only  be  made  upon  such  exceptions  as 
were  taken  before  the  jury  rendered  its  verdict.  Code  Civ.  Proc.  §§ 
992,  995.  None  are  indicated.  Neither  was  the  verdict  contrary  to 
the  evidence  or  contrary  to  the  law. 

[5]  The  making  of  the  notes  was  admitted  in  the  answer.  While 
some  evidence  was  introduced  by  defendants  bearing  upon  the  ques- 
tion of  consideration,  the  overwhelming  weight  thereof  was  to  the  ef- 
fect that  the  notes  were  given  to  indemnify  plaintiff  for  liabilities 
which  he  had  incurred  for  counsel  fees,  for  services  rendered  to  de- 
fendant Nunzio  D'Achille  in  connection  with  the  defense  of  a  criminal 
indictment  for  rape,  and  as  indemnity  for  liability  upon  a  bail  bond 
in  which  plaintiff  was  named  as  surety.  The  bail  bond  was  forfeited, 
judgment  was  entered  against  plaintiflf  thereon  for  $1,500,  which  judg- 
ment was  subsequently  discharged  by  pajrment,  and  plaintiff  advanced 
for  counsel  fees  in  the  case  above  referred  to  the  sum  of  $500.  The 
general  verdict  was  therefore  fully  warranted,  so  far  as  the  question 
of  consideration  is  concerned.  The  finding  that  defendant  Domenico 
D'Achille  had  transferred  certain  valuable  real  property  in  Italy  with 
intent  to  defraud  plaintiff  was  also  satisfactorily  established.  There 
was  no  dispute  as  to  the  fact  of  the  conveyance  on  December  14,  1909, 
which  was  more  than  a  month  after  the  notes  were  given,  and  subse- 
quently to  Nunzio  D'Achille's  disappearance,  and  it  was  admitted  that 
by  this  conveyance  said  Domenico  had  divested  himself  of  his  entire 
property  there  situated.  Defendant  gave  some  evidence  as  to  the  pur- 
pose of  this  conveyance,  which  was  conflicting  in  character.  At  one 
time  he  stated  that  he  had  sold  the  property  because  he  needed  the 
money  for  himself  and  his  family,  and  at  another  time  that  it  was  in 
satisfaction  of  a  debt  contracted  eight  or  ten  years  before.  As  against 
these  contradictory  statements,  there  is  testimony  on  the  part  of  the 
plaintiff  which  defendant  Domenico,  although  thereafter  called  to  the 
witness  stand,  did  not  expressly  deny,  to  the  effect  that  after  Nunzio's 
disappearance,  and  when  plaintiff  was  endeavoring  to  ascertain  his 
whereabouts,  Domenico  made  false  statements  to  plaintiff  as  to  his 
brother's  disappearance  and  as  to  his  location  on  several  different  oc- 
casions, and  that  finally,  after  the  lapse  of  a  considerable  time,  he  told 
him  that  his  brother  Nunzio  bjr  his  directions  had  gone  to  Italy  to  es- 
cape punishment  under  the  criminal  charge,  and  that  he,  Domenico, 
had  made  to  plaintiff  these  false  statements  as  to  his  brother's  where- 
abouts to  enable  him  to  reach  Italy  and  transfer  Domenico's  property 
there.  In  response  to  a  statement  by  plaintiff  that  he  was  going  to 
Italy  to  there  attempt  to  collect  these  notes,  said  Domenico  replied : 
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"Wben  you  go  there,  you  will  find  everything  is  sold,  because  I  give  order 
my  brother  shall  sell  everything  in  the  family." 

The  evidence  permitted  no  other  finding  than  that  made  by  the  jury 
in  answer  to  the  second  specific  question  submitted  to  them,  that  the 
conveyance  of  this  property  in  Italy  was  with  intent  to  defraud  plain- 
tiff. 

[8]  The  fact  that  this  property  thus  disposed  of  was  not  situated 
within  this  state  makes  no  difference — ^at  least  where,  as  in  this  case, 
the  indebtedness  arose  here,  between  parties  resident  here,  llie  fraudu- 
lent intent  was  conceived  here,  and  the  remedy  was  sought  within  this 
jurisdiction.  Claflin  v.  Frenkel,  29  Hun,  28g;  Brown  v.  Ashbough, 
40  How:  Prac.  226,  on  page  241 ;  Kibbe  v.  Wetmore,  18  Wkly.  Dig. 
475 ;  Story  on  Conflict  of  Laws  (8th  Ed.)  §§  571,  572. 

[7]  The  recital  contained  in  the  order  quoted  as  above  is  not  only 
contrary  to  the  express  finding  of  the  jury,  but  to  all  of  the  credible 
evidence  in  the  case.  Plaintiff  alleged  in  his  complaint  that  in  addition 
to  the  transfer  of  the  real  property  in  Italy  defendants  had  transfer- 
red, with  like  fraudulent  intent,  certain  business  enterprises  conducted 
by  them  at  the  places  designated  in  the  first  specific  question  submitted 
to  the  jury.  It  appeared  that  in  the  basement  of  each  of  the  prem- 
ises named  a  petty  retail  coal  and  ice  business  was  carried  on.  Al- 
though plaintiff  endeavored  to  show  defendants'  ownership  thereof, 
the  evidence  was  insufficient  to  establish  the  fact.  Defendant  testified 
that  he  never  owned  but  one  store  in  Brooklyn,  and  the  learned  trial 
court  charged  the  jury  that  such  was  the  effect  of  the  evidence.  This 
store  was  not  located  at  either  of  the  places  named.  There  was  a  chat- 
tel mortgage  on  this  property  for  $235,  and  it  was  sold  for  $500. 
There  was  no  evidence  that  this  was  an  inadequate  consideration.  The 
question  submitted  to  the  jury  as  to  the  transfer  of  property  in  the 
borough  of  Brooklyn  was  awkwardly  framed.  It  involved  several  dis- 
tinct propositions.  Unless  each  could  be  answered  in  the  affirmative, 
the  answer  to  the  question  as  a  whole  must  necessarily  be  in  the  nega- 
tive. The  evidence  above  referred  to,  and  the  charge  of  the  learned 
trial  justice,  acquiesced  in  by  both  counsel,  make  it  perfectly  apparent 
that  the  jury  did  not  intend  to  say  that  defendant  Domenico  D'Achille 
owned  and  still  owned  these  various  properties,  but  that  the  evidence 
of  plaintiff  that  he  had  fraudulently  transferred  them  was  insufficient 
because  it  did  not  appear  that  they  had  ever  belonged  to  him.  The 
evidence  and  the  finding  do  not  sustain  the  recital  in  the  order  "that 
defendant  had  no  property  in  this  state,  but  rather  tended  to  show  the 
contrary."  That  he  had  no  property  in  this  state  is  exactly  what  was 
shown.  One  could  not  fraudulently  transfer  what  he  never  owned, 
and  manifestly  this  is  the  clear  meaning  of  the  special  finding  of  the 
jury  when  read  in  the  light  of  the  evidence. 

The  verdict  was  a  just  one.  The  order  setting  aside  said  verdict 
and  dismissing  plaintiff's  coihplaint,  and  the  judgment  in  favor  of  de- 
fendants entered  thereon,  should  be  reversed,  and  the  verdict  in  favor 
of  plaintiff  and  the  judgment  entered  thereon  against  defendants 
should  be  reinstated,  with  costs.    All  concur. 
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057  Aw).  Dlv.  800.) 

POLO  T.  D'ACHILLB  et  aL 

(Supreme  Court,  Appellate  DlTlslon,  Second  Department    May  29,  1913.) 

HABKAS  COKPUS  (I  67*)— ^PBOCKBDINOa — Vaxiditt. 

Code  Civ.  Proc.  |  2017,  provides  that  an  application  for  a  habeas  cor- 
pus to  Inquire  into  the  cause  of  detention  must  be  made  by  written  pe- 
tition, except  under  section  2025,  which  provides  for  the  issuance  of  the 
writ  without  application,  where  a  Justice  of  the  Supreme  Court  has  evi- 
dence that  a  person  is  illegally  restrained  of  his  liberty ;  however,  the 
Issuance  of  the  writ  is  not  waived,  and  under  section  1998  the  person  to 
whom  it  is  addressed  must  make  return  thereto  forthwith  or  within  the 
time  specified;  consequently,  under  section  2038,  providing  that,  where 
it  appears  from  the  return  that  the  prisoner  is  In  custody  by  virtue  of 
a  mandate  in  a  civil  action,  an  order  for  his  discbarge  shall  not  be  made 
until  notice  of  the  time  when  the  writ  is  returnable  is  given  to  the  person 
who  has  an  interest  in  continuing  the  imprisonment,  a  prisoner  held  under 
a  dvll  mandate  brought  in  upon  a  writ  of  habeas  corpus  ad  testificandum 
cannot  be  liberated  by  the  court  without  notice. 

[Ed.  Note. — ^For  other  cases,  see  Habeas  Corpus,  Cent  Dig.  S  61;  Dec. 
Dig.  S  67.*] 

,  Appeal  from  Special  Term,  Kings  County. 

Action  by  Andrea  Polo  against  Domenico  D'Achille  and  another. 
From  an  order  denying  plaintiff's  motion  to  vacate  and  set  aside  an  or- 
der discharging  the  named  defendant  from  custody,  plaintiff  appeals. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  PUT- 
NAM, JJ. 

Alvin  C.  Cass,  of  New  York  City,  for  appellant 
James  C.  Danzilo,  of  Brooklyn,  for  respondents. 

BURR,  J.  In  this  action,  which  we  have  previously  considered  on 
an  appeal  from  an  order  setting  aside  a  verdict  in  plaintiff's  fayor  and 
a  judgment  entered  thereon,  an  order  of  arrest  was  issued,  and  de- 
fendant Domenico  D'Achille  was  taken  into  custody.  When  the  case 
came  on  for  trial,  said  defendant  was  brought  before  the  court  upon 
a  writ  of  habeas  corpus  ad  testificandum  allowed  by  Mr.  Justice  Black- 
mar.  This  writ  directed  the  sheriff  of  the  county  of  Kings  to  produce 
him  before  the  Supreme  Court  to  testify  in  this  action,  and  contained 
a  further  provision : 

"That  immediately  after  the  said  Domenico  D'Achille  shall  have  given  his 
testimony  in  said  action  that  you  return  bim  to  your  prison  under  safe  and 
secure  conduct" 

After  the  jury  had  rendered  their  verdict  on  the  trial  of  the  issues 
in  this  action,  the  learned  justice  then  presiding,  in  the  absence  of 
plaintiff's  counsel  and  against  the  protest  of  his  representative,  and 
without  any  notice  of  any  application  therefor,  either  to  tiie  sheriff 
or  to  plaintiff,  indorsed  upon  said  writ  an  absolute  order  for  the  dis- 
charge of  the  prisoner.  Plaintiff  thereupon  moved  to  set  such  order 
aside,  and  from  an  order  denying  said  application  this  appeal  comes. 

No  authority  exists  for  an  order  discharging  a  prisoner  under  the 

•For  otber  case*  cm  (ame  topic  ft  {  huhbbb  in  Dm.  A  Am.  Dtgi.  UV?  to  date,  *  Rep'r  Indezw 
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circumstances  here  disclosed,  and  the  learned  counsel  for  respondents 
in  his  brief  does  not  suggest  any.  Defendant  was  held  in  custody  un- 
der a  valid  mandate  issued  by  a  justice  of  the  Supreme  G)urt.  It  ap- 
pears without  dispute  that  three  separate  applications  had  been  made 
at  a  Special  Term  of  the  Supreme  Court  to  vacate  said  mandate,  and 
in  each  instance  the  application  was  denied.  The  prisoner  was  not 
before  the  Supreme  Court,  or  the  justice  presiding  at  this  trial,  upon 
any  writ  affecting  the  cause  of  his  detention.  With  one  exception, 
such  a  writ  can  only  be  granted  upon  petition.  Code  Civ.  Proc.  § 
2017.  No  petition  was  presented  in  this  case.  The  exception  referred 
to  is  where  a  justice  of  the  Supreme  Court  has  evidence  in  a  judicial 
proceeding  taken  before  him  that  any  person  is  illegally  imprisoned 
or  restrained  of  his  liberty  within  this  state.  In  such  case,  although 
he  may  dispense  with  application  for  the  writ  by  petition,  the  justice 
is  still  required  to  institute  the  proceeding  by  the  issuing  of  ..  writ 
of  habeas  corpus.  Id.  §  2025.  No  such  writ  was  issued.  After  the 
issuing  of  the  writ,  the  person  to  whom  it  is  addressed  must  make 
return  thereto  forthwith  or  within  the  time  specified  therein.  Id.  § 
1998.  If  it  appears  upon  the  return  to  the  writ  that  the  prisoner  is  in 
custody  by  virtue  of  a  mandate  issued  or  made  in  a  civil  action,  an  or- 
der for  the  prisoner's  discharge  shall  not  be  made  until  notice  of  the 
time  when  and  the  place  where  the  writ  is  Returnable  has  been  given 
"to  the  person  who  has  an  interest  in  continuing  the  imprisonment  or 
restraint."  Id.  §  2038.  Every  one  of  these  statutory  requirements 
was  disregarded.  Defendant  was  in  lawful  custody  according  to  the 
decision  of  every  court  and  justice  who  had  passed  upon  the  validity 
thereof,  and  these  decisions  the  justice  who  granted  the  order  appealed 
from  had  no  power  to  review.  So  far  as  regularity  of  procedure  is 
concerned,  he  might  just  as  well  of  his  own  motion  have  written  a 
letter  to  the  sheriff  instructing  him  to  discharge  the  prisoner. 

Thexjrder  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs,  and  the  order  to 
discharge  the  prisoner  should  be  vacated.    All  concur. 


WHITING  V.  GLASS. 
(Supreme  Court,  Trial  Term,  Erie  County.    Jane,  1913.) 

1.  Exchange  of  Pboperty  (8  8*) — Grounds — Express  Contract. 

Where  a  party  agreeing  to  an  exchange  of  his  real  estate  for  a  stock 
of  merchandise  of  the  adverse  party  took  possession  of  the  merchandise 
and  proceeded  to  sell  the  tome  and  retain  the  proceeds  but  refused  to 
convey  the  real  estate,  the  adverse  party  could  sue  in  assumpsit  for  the 
price. 

[Ed.  Note. — For  other  cases,  see  Exchange  of  Property,  Cent.  Dig.  {  10 ; 
Dec.  Dig.  i  8.*] 

2.  Parties  (I  6*) — "Real  Party  in  Irtebbst" — Trustees. 

An  assignor  to  a  trustee  for  creditors  of  rights  arising  out  of  a  trans- 
action as  collateral  security  to  secure  his  creditors  retains  the  right  to 
the  surplus  remaining  after  the  payment  of  bis  debts  and  is  the   real 
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Mrty  In  Interest  In  an  action  arising  ont  of  the  transaction  within  Code 
Civ.  Proc.  f  449,  and  an  action  may  be  brought  by  the  assignor,  or  tiu> 
trustee  may  sue  In  the  name  of  the  assignor. 

[M.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  S{  6,  7;  Dec  Dig. 
H* 

For  other  definitions,  see  Words  and  Phrases,  toL  7,  pp.  e93»-«939; 
vol.  8,  p.  7779.] 

Action  by  Myron  W.  Whiting  against  Allie  J.  Glass.    Verdict  for 
pkintiS,  and  motion  for  new  trial  denied. 

Bartlett  &  Chamberlain,  of  Buffalo,  for  plaintiff. 
Dudley,  Emery  &  Georgi,  of  Buffalo  (W.  H.  Ticknor,  of  Buffalo,  of 
counsel),  for  defendant 

POOIvEY,  J.  This  is  an  action  to  recover  the  price  of  goods  sold 
and  delivered.  The  answer  sets  up  a  state  of  facts,  disclosing  that  the 
oiigin  of  the  controversy  was  a  trade  whereby  plaintiff  was  to  deliver 
to  defendant,  at  an  agreed  price,  his  stock  of  goods  as  a  grocer,  and 
the  defendant  was  to  convey  to  plaintiff  a  piece  of  farming  property. 
It  appears  that  plaintiff  delivered  the  stock  of  goods  and  defendant 
wat  into  possession  of  them,  proceeded  to  sell  tiiem  and  receive  the 
returns,  but  has  failed  and  refused  to  convey  the  farm  as  agreed. 

It  is  contended  by  the  defendant  that  the  complaint  should  have 
IJtett  dismissed  because  it  does  not  state  the  cause  of  action  proven  on 
the  trial,  and  he  has  raised  this  question,  first  by  moving  for  judgment 
on  the  opening,  when  the  above  facts  were  disclosed ;  again  at  the 
close  of  plaintiff's  evidence,  and  again  at  the  close  of  the  case,  and  by 
vanous  exceptions  to  evidence  during  the  trial.  The  motions  were  de- 
nied and  judgment  directed  for  plaintiff,  and  defendant  excepted  to 
all  the  rulings  adverse  to  him.  The  question,  therefore,  is  squarely 
raised,  and,  if  the  court  was  in  error,  it  will  be  readily  corrected. 

1'  ]  The  court  ruled  that  when  defendant  agreed  to  the  trade,  ac- 
^'Pted  and  took  possession  of  plaintiff's  goods,  and  proceeded  to  sell 
™m  and  retain  the  proceeds,  and  then  refused  to  convey  the  farm, 
the  plaintiff  had  the  right  to  sue  for  the  agreed  price ;  and  that  he  was 
not  obliged  to  set  up  the  dealings  between  the  parties  for  a  trade, 
Wmch  liad  practically  been  repudiated  by  the  defendant,  although  he 
"*"  talcen  and  sold  the  goods  turned  over  to  him  by  the  plaintiff. 

latprt    ^**'^  ^^"^y  recorer  under  the  common  counts  in  assumpsit  the  stipu- 
teti  itxrlce  due  on  a  special  contract  not  under  seal,  when  such  contract  has 
°***  executed."    Thomas  v.  Dickinson,  12  N.  T,  370. 

.  '^H«re  personal  property  was  sold  under  a  special  contract  contain- 
ing sp»^cific  provisions  as  to  the  mode  and  time  of  payment  and  as  to 
"•^  "Vendor  furnishing  the  purchaser  with  freight,  it  was  held  that  the 
property  having  been  delivered  to  and  used  by  the  purchaser,  and  the 
P .  T*tiff  having  performed  all  that  he  had  stipulated  to  do,  an  action 
""Sht    be  sustained  on  a  general  indebitatus  assumpsit  for  the  price 

^.  ^«e  property  and  that  it  was  not  necessary  to  declare  specially. 

Uaurlc  V.  Fairchild,  22  Wend.  576. 

vhe  above  ruling  is  by  Cowan,  J,,  and  is  criticised  by  Nelson,  J.,  in 

^•^  other  cases  see  same  topic  &  t  nitmbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Underbill  V.  Pomeroy,  2  Hill,  603,  where  the  contrary  is  heldj  citing 
among  others  the  case  of  Ladue  v.  Seymour,  24  Wend.  63.  But  the 
latter  case,  while  holding  that,  where  there  is  a  subsisting  special  con- 
tract, the  contract  must  control  and  the  remedy  is  in  general,  upon  that 
and  not  upon  the  common  counts  in  assumpsit,  proceeds  to  bold  that: 

"This  rule,  so  far  as  It  relates  to  the  form  of  the  remedy,  Is  subject  to 
two  quallflcatlons.  If  the  agreement  has  been  completely  performed  by  the 
party  who  was  to  render  the  services,  and  there  was  nothing  special  In  the 
contract  In  relation  to  the  time  or  manner  of  payment,  if  the  credit,  if  any, 
has  expired,  there  Is  then  a  duty  upon  the  other  party  to  pay  the  stipulated 
price,  for  which  a  general  Indebitatus  assumpsit  will  lie." 

On  the  other  hand,  it  balds  (page  62  of  24  Wend.)  that : 

"When  the  special  contract  has  been  rescinded  or  abandoned  by  the  par- 
ties, or  when  an  end  has  been  put  to  it  by  the  wrongful  act  of  the  party 
for  whom  the  services  were  rendered,  the  other  party  may,  in  general,  re- 
sort to  the  Indebitatus  assumpsit  counts,  and  In  that  form  recover  for  his 
labor  and  materials.  In  such  cases,  there  Is  no  subsisting  special  contract 
between  the  parties.    There  was  one,  but  it  is  at  an  end." 

In  the  circumstances  the  complaint  was  proper  and  the  proofs  under 
it  were  properly  received.  The  law  as  laid  down  in  Thomas  v.  Dick- 
inson, supra,  has  never  been  disturbed.  See,  also,  Greenley  v.  Green- 
ley,  114  App.  Div.  640,  100  N.  Y.  Supp.  114. 

[2]  Another  proposition  calls  for  some  comment.  It  appears  that, 
after  plaintiff  had  parted  with  his  property  and  defendant  failed  to 
fulfill  bis  part  of  the  arrangement,  creditors  of  the  plaintiff  appeared 
and  pressed  for  payment  of  their  accounts.  Plaintiff  thereupon  ex- 
ecuted an  instrument  in  writing  whereby  he  "agrees  to  sell,  assign  and 
transfer  to  Smith  M.  Flickinger,  as  trustee  for  the  creditors  in  Sched- 
ule A,"  all  rights  and  equities  growing  out  of  the  arrangement  with 
defendants,  "all,  however,  as  collateral  security  to  secure  the  payments 
of  the  debts  specified  in  Schedule  A." 

It  is  contended  that  this  instrument  created  an  express  trust,  and 
that  this  action  should  be  dismissed  on  the  ground  that  it  is  not  brought 
by  the  real  party  in  interest.  Section  449  of  the  Code  of  Civil  Pro- 
cedure provides  that : 

"Every  action  must  be  prosecuted  In  the  name  of  the  real  party  in  Inter- 
est, except  that  an  executor  or  administrator,  a  trustee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute,  may  sue,  without  Joining  with 
him  the  person  for  whose  benefit  the  action  is  prosecuted.  A  person,  with 
whom  or  in  whose  name,  a  contract  is  made  for  the  lienetit  of  another,  is  a 
trustee  of  an  express  trust,  within  the  meaning  of  this  sectloQ." 

The  agreement  contains  the  provision  that  Flickinger  as  trustee  is 
to  commence  any  suit  or  suits  that  he  deems  advisable  for  the  collec- 
tion of  any  claims  that  the  said  Whiting  was  possessed  of,  either  in 
the  name  of  said  Whiting  or  in  the  name  of  said  Flickinger. 

The  Code  section  is  not  violated  by  bringing  this  action  in  the  name 
of  Whiting.  The  assignment  by  him  to  Flickinger  was  as  collateral 
security,  and_  any  surplus  remaining  after  paying  the  debts  mentioned 
in  the  schedule  belongs  to  Whiting.  He  is  the  real  party  in  interest, 
endeavoring  to  collect  his  own  debt,  although  it  is  held  in  trust  by 
Flickinger  as  collateral,  and  is  to  be  applied  to  the  payment  of  his 
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obligations.  It  certainly  should  not  be  permitted  to  defendant  to  raise 
the  question.  If  he  pays  the  judgment,  the  fund  will  go  into  the  hands 
of  the  trustee  for  distribution,  and  h?  would  have  a  complete  answer 
to  any  claim,  should  one  be  made  by  the  trustee.  The  title  did  not 
pass  to  the  trustee,  but  was  held  as  collateral,  conditioned  upon  tfie 
payment  of  the  claims.  If  the  claims  were  paid,  the  agreement  and 
the  trust  would  fall,  whether  satisfied  out  of  the  collateral  or  other- 
wise. It  is  held  in  many  cases  that  assignees  and  others  in  various 
forms  of  representative  capacity  may  sue  in  such  capacity,  but  there 
is  nothing  in  this  to  authorize  the  mandate  that  one  having  an  interest 
in  the  subject-matter  shc^l  not  sue. 

I  believe,  therefore,  that  plaintiff  has  the  right  to  maintain  this  ac- 
tion, or  that  Flickinger,  the  trustee,  could  properly  institute  the  ac- 
tion in  the  name  of  Whiting.- 

Motion  for  new  trial  is  denied. 


(81  Misc.  Rep.  237.) 

HABT  T.  HARTFORD  LUNCH  CO. 

HUNTER  V.  SAME. 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1013.) 

Civil  Rights  (J  14*) — Discrimination — Actions — Instbuctionb. 

In  an  action  against  a  restaurant  proprietor,  under  Civil  Rights  Law 
(Consol.  Laws  1909,  c.  6)  i  40,  providing  that  all  persons  within  the 
Jurisdiction  of  the  state  shall  be  entitled  to  the  full  and  eqnal  accommoda- 
tions, advantages,  etc.,  of  restaurants  and  other  places  of  public  accommo- 
datlon  or  amusement,  and  section  41,  providing  that  any  person  vio- 
lating the  previous  section  by  denying  to  any  person,  except  for  reasons 
applicable  alike  to  all  citizens  of  every  race,  creed,  or  color,  and  regard- 
less of  race,  creed  and  color,  the  full  enjoyment  of  any  accommodation 
enumerated  in  section  40,  shall  be  liable  to  a  i)ena1ty  of  not  less 
than  ?100  nor  more  than  ?500,  It  was  error  to  refuse  an  Instruction 
that  If  a  waiter  In  defendant's  restaurant  was  Instructed  to  serve  colored 
persons,  and  not  to  discriminate  between  white  and  colored  persons,  a 
mistake  or  violation  of  the  Instructions  would  not  render  defendant  lia- 
ble, that  defendant  was  not  required  to  do  more  than  Instruct  the  yvalter 
In  good  f&lth  to  afford  all  persons  alike  free  and  equal  accommodations 
and  full  enjoyment  of  the  facilities  and  privileges  afforded  by  it  to  white 
persons  as  well  as  negroes,  and  that  If  It  did  this  In  good  faith  to  find 
for  defendant 

[Ed.  Note.— For  other  cases,  see  Civil  Rights,  Cent  Dig.  §{  11,  12; 
Dec.  Dig.  §  14.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Two  actions,  by  Eric  V.  Hart  and  by  Walter  Hunter,  respectively, 
against  the  Hartford  Lunch  Company.  From  a  judgment  in  each  case 
on  a  verdict  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR.  JJ- 

*For  other  cases  see  same  topic  A  I  mcubbs  In  Dec.  &  Am.  DIea.  190T  to  date,  *  Rap'r  Indexes, 
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David  M.  Neuberger,  of  New  York  City,  for  appellant. 
George  R.  Simpson,  of  New  York  City  (Louis  Susman,  of  New 
York  City,  of  counsel),  for  respondents. 

BIJUR,  J.  This  action  was  brought  to  recover  the  penalty  pre- 
scribed by  sections  40  and  41  of  the  Civil  Rights  Law  for  refusal  to 
serve  a  meal  to  respondent,  a  colored  man ;  such  refusal  being  because 
of  his  color.  The  actual  refusal  complained  of  was  by  one  Carter, 
a  waiter  employed  by  defendant. 

A  number  of  interesting  questions  raised  on  this  appeal  need  not  be 
decided,  because  of  palpable  error  committed  by  the  learned  trial  judge 
in  refusing  to  charge  two  requests  of  defendant's  attorney  as  follows : 

"I  ask  your  bonor  to  charge  the  Jury  that  it  Carter  was  Instructed  to 
serve  colored  persons,  and  not  to  discriminate  between  white  and  colored 
IHjrsons,  then  a  mistake,  or  even  a  violation  of  the  instructions,  would  create 
no  liability  on  the  defendant's  part  for  these  actions.    •    •    • 

"I  ask  your  honor  to  charge  the  Jury  that  the  defendant  was  and  is  not 
required  to  do  more  than  instruct  Carter  in  good  faith  to  afford  all  persons 
alike  free  and  equal  accommodations  and  full  enjoyment  of  all  the  facili- 
ties and  privileges  afTorded  by  it  to  white  persons  as  well  as  negroes,  and  if 
it  did  this  in  good  faith,  and  the  Jury  finds  it  did  so,  the  verdict  must  be  for 
the  defendant." 

Respondent  concedes  the  admissibility  of  the  uncontradicted  evi- 
dence upon  which  these  requests  were  based  (see  Westchester  County 
V.  Dressner,  23  App.  Div.  215,  48  N.  Y.  Supp.  953),  but  claims,  on  thje 
authority  of  Thomas  v.  Williams,  48  Misc.  Rep.  615,  95  N.  Y.  Supp. 
592,  that  such  evidence  "would  not  be  necessarily  conclusive" ;  but  no 
such  claim  was  made  by  appellant,  nor  was  his  request  based  on  the 
conclusiveness  of  the  evidence. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event    All  concur. 


(81  Misc.  Rep.  239.) 


SAAL  et  al.  v.  KATZ. 


(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

• 

1.  Tbial  (S  39*) — Introduction  of.Documentabt  Evidence — Duty  to  Ofteb 

IN  Evidence. 

A  party  Is  not  bound  to  offer  a  book  or  document  in  evidence,  because 
it  has  been  produced  by  the  opposite  party  on  the  trial  at  his  request 
or  under  his  subpoena,  and  has  been  inspected  by  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {§  92-98;  Dec.  Dig. 
i  39.*] 

2.  Trial  (§  39*) — Production  of  Books — Inspection. 

Plaintiffs  produced  their  books  on  subpoena  by  defendant ;  but  the  court, 
at  plaintiffs'  request,  refused  to  allow  defendant's  attorneys  to  Inspect 
the  accounts  in  question  unless  defendant  first  placed  the  books  in  evi- 
dence. Held  that,  since  the  books  were  admissible  in  evidence  against 
plaintiffs  as  admissions.  It  was  error  to  impose  such  condition  to  defeud- 
ant's  right  to  inspect  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  92-98;  Dec.  Dig. 
i  39.*] 

'For  otber  coses  see  same  topic  &  i  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indez«« 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Nathan  Saal  and  others,  copartners  doing  business  as  Saal 
Bros.,  against  Bernard  Katz.  From  a  City  Court  judgment  in  favor 
of  plaintiffs,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  tune  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR,  JJ. 

Frank  M.  Franklin,  of  New  York  City,  for  appellant. 
Nathan  D.  Leiman,  of  New  York  City  (Manuel  Neufield,  of  coun- 
sel), for  respondents. 

PAGE,  J.  The  action  was  for  goods  sold  and  delivered — ^the  plain- 
tiffs contending  that  the  goods  were  sold  to  the  defendant  and  upon  his 
credit,  although  by  his  order  delivered  to  third  persons ;  defendant,  on 
the  other  hand,*  claiming  that  he  was  a  broker  in  the  transaction,  and 
that  the  sales  were  made  to  and  upon  the  credit  of  the  third  persons, 
and  that  the  defendant  was  to  receive  a  commission  upon  the  sales. 

[1]  The  defendant  subpoenaed  the  plaintiffs'  books.  When  they 
were  produced  at  the  trial,  plaintiffs  refused  to  allow  defendant's  at- 
torney to  inspect  the  accounts  relating  to  the  transaction  in  suit,  un- 
less the  books  were  first  placed  in  evidence  by  the  defendant.  This  ob- 
jection was  sustained,  and  exception  duly  taken.  It  is  well  settled  in 
this  state  that  a  party  is  not  bound  to  offer  a  book  or  document  in  evi- 
dence simply  because  it  was  produced  by  the  opposite  party  on  the 
trial,  at  his  request  or  under  his  subpoena,  and  was  inspected  by  him. 
Carradine  v.  Hotchkiss,  120  N.  Y.  608,  24  N.  E.  1020;  Smith  v. 
Rentz,  131  N.  Y.  169,  175,  30  N.  E.  54,  15  L.  R.  A.  138. 

[2]  The  crucial  question  in  this  case  was:  Upon  whose  credit  were 
the  goods  sold?  Plaintiffs'  books  of  account  were  admissible  in  evi- 
dence against  them  as  admissions,  and  would  have  had  great  probative 
value,  should  it  appear  that  at  the  time  of  the  sale  and  delivery  the 
charge  was  made  against  the  third  persons,  and  not  against  the  de- 
fendant. To  impose  as  a  condition  to  the  inspection  of  the  books  that 
they  must  first  be  offered  in  evidence  by  the  defendant  deprived  him  of 
a  right  he  had,  and  may  have  rendered  unavailable  most  important  evi- 
dence. ' 

The  error  was  therefore  prejudicial,  and  the  judgment  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event.    All  concur. 


(81  Misc.  Rep.  223.) 

MURPHT  V.  HARRISON  GRANITE  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

L  Brokebs  (I  65*) — Right  to  Couhissions — Sebvices — Utmost  Good  FArm. 
Where  defendant  agreed  to  pay  plaintiff's  assignor  a  brokerage  com- 
mission of  10  per  cent,  on  the  contract  price  of  a  mausoleum  to  be  sold 
through  her  efforts,  provided  there  was  no  competition,  defendant  was 
entitled  to  her  best  efforts  to  obtain  the  contract  against  all  competitors ; 
and  hence  plaintiff's  assignor,  having  brought  about  competition  by  solicit- 
ing similar  employment  from  other  manufacturers,  could  not  recover  com- 

*ror  oUtar  cues  see  tame  topic  &  I  xvmbksl  in  Dec.  A  Am.  Dlge.  1907  to  date,  &  Rep'r  IndexM 
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missions  from  defendant  on  its  subsequently  obtaining  the  contract,  in  the 
absence  of  defendant's  waiver  of  the  fraud. 

lEd.  Note.— For  other  cases,  see  Brokers,  Cent.  Dig.  §§  48-50;  Dec.  Dig. 
I  65.»] 

2.  Bbokebs  (S  65*) — Action  fob  Commission — Fbacd — Waiveb. 

Where  defendant  contracted  to  pay  plaintiff's  assignor  a  commission 
for  obtaining  a  contract  for  a  mausoleum  if  it  was  obtained  without  com- 
petition, the  fact  that  defendant  entered  into  the  contract  for  the  con- 
struction of  the  mausoleum  after  competition  had  developed  did  not  con- 
stitute a  waiver  of  the  fraud  of  plaintiff's  assignor  in  inducing  such  com- 
petition, in  the  absence  of  any  showing  that  defendant,  with  knowledge 
of  the  fraud,  had  promised  to  pay  the  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent.  Dig.  §§  48-50 ;  Dec.  Dig. 
$  Co.'] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Timothy  J.  Murphy  against  the  Harrison*  Granite  Com- 
pany. From  a  judgment  for  plaintiff  on  a  directed  verdict,  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Cabell  &  Gilpin,  of  New  York  City,  for  appellant. 

J.  Campbell  Thompson,  of  New  York  City,  for  respondent. 

PAGE,  J.  The  plaintiff  sued  to  recover  a  commission  of  10  per 
cent,  upon  the  contract  price  realized  by  the  defendant  for  the  erec- 
tion of  a  mausoleum.  There  is  no  substantial  dispute  as  to  the  facts, 
and,  as  the  verdict  was  directed  against  the  defendant,  any  conflict  in 
the  evidence  must  be  resolved  in  its  favor.  Plaintiff's  assignor,  a 
Miss  Irwin-Martin,  called  upon  the  defendant  and  stated  that  she  had 
a  commission  to  execute  for  a  friend,  who  wanted  a  mausoleum  built 
and  asked  if  they  did  that  kind  of  work,  and,  when  told  that  they  did, 
asked  what  commission  they  paid,  and  was  told  that  depended  upon 
the  price  obtained  and  whether  there  was  competition.  She  stated 
that  she  controlled  the  matter,  and  that  there  would  be  no  competition. 
Thereupon  an  agreement  was  made  to  pay  her  a  commission  of  10 
per  cent.  A  letter  was  sent  to  Miss  Irwin-Martin  the  next  day  that 
expressed  the  terms  of  this  agreement  as  follows : 

"In  accord  with  our  conversation  I  beg  to  confirm  the  agreement  that,  should 
you  succeed  in  placing  In  our  hands  a  contract  for  a  mausoleum,  we  will  pay 
you  10  per  cent,  commission;  provided,  of  course,  that  the  contract  is  ac- 
ceptable to  us  as  to  responsibility  and  price." 

Thereafter  Miss  Irwin-Martin  introduced  a  representative  of  the 
defendant  to  the  persons  desiring  t.he  mausoleum,  and  they  obtained  the 
contract,  after,  however,  entering  into  a  competition  with  several 
other  builders  and  contractors.  When  the  defendants  found  that  there 
was  competition,  they  informed  the  plaintiff's  assignor  that  they  could 
not  pay  the  full  commission.  It  afterwards  transpired  that  the  com- 
petition had  been  produced  by  Miss  Irwin-Martin  herself ;  she  havmg 
called  upon  the  various  builders  and  contractors  who  made  a  specialty 
of  mausoleums,  and  upon  similar  representations  had  procured  agree- 
ments from  each  similar  to  the  one  obtained  from  the  defendant. 

•For  other  cases  see  same  topic  A  i  iicrilBBB  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  lad&xss 
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The  learned  trial  judge  directed  a  verdict  upon  the  ground  that  no 
modification  of  the  agreement  had  been  pleaded,  and  that  the  contract 
for  the  building  of  the  mausoleum  had  been  entered  into  by  the  de- 
■  f endants  after  they  had-  knowledge  of  the  fact  that  competition  had 
developed,  and  had  thereby  waived  the  fraud.  The  learned  justice 
evidently  failed  to  consider  the  obligation  that  rested  upon  Miss  Ir- 
win-Martin, as  the  broker  or  agent  of  the  defendant,  to  deal  with  it 
in  the  utmost  good  faith,  imposed  by  the  confidential  relation  that 
existed  between  them. 

[1]  The  case  was  determined  undoubtedly  upon  the  theory  that 
the  only  misrepresentation  was  that  there  would  be  no  competition 
when  she  knew  that  there  would  be.  But  the  fact  is  that  by  the  agree- 
ment the  defendant  was  entitled  to  the  best  efforts  of  the  broker  to 
obtain  the  contract  against  all  competitors,  a  duty  that  she  did  not . 
and  could  not  perform,  because  she  had  assumed  a  like  obligation  to 
all  the  competitors.  The  case  at  bar  is  strikingly  similar  to  Murray  v. 
Beard,  102  N.  Y.  505,  508,  7  N.  E.  553,  554,  in  which  a  nonsuit  was 
granted  below  upon  the  ground  that  there  was  no  consideration  for 
the  promise  to  pay  commission,  where  the  court,  affirming  the  judg- 
ment, said: 

"We  think  the  Judgment  was  proi)erly  ordered  on  that  ground,  and  that 
it  can  also  he  sustained  upon  the  ground  of  fraudulent  suppression  of  ma- 
terial facts  by  the  plaintiff  In  making  the  contract,  as  well  as  that  It  was 
contra  bonos  mores.  The  plaintiff,  while  assuming  to  act  for  the  defendants 
In  obtaining  the  contract  of  sale,  was  in  fact  under  equal  obllgatious,  to  com- 
peting dealers,  to  assist  them  In  effecting  the  same  sale.  Thus,  If  the  plain- 
tiff's serTlces  could  have  been  of  advantage  to  any  one,  he  was  under  the 
necessity  of  being  treacherous  to  one  employer  or  another.  An  agent  is  held 
to  uberrima  fides  In  bis  dealings  with  his  principal,  and  if  he  acts  adversely 
to  his  employer  In  any  part  of  the  transaction,  or  omits  to  disclose  any  In- 
terest which  would  naturally  Influence  his  conduct  In  dealing  with  the  sub- 
ject of  the  employment,  it  amounts  to  such  a  fraud  upon  the  principal  as 
to  forfeit  any  right  to  compensation  for  services.  Story  on  Agency,  §§  31, 
334;  Story's  Eq.  Jur.  §  315;  Ewell's  Evans  on  Agency,  268;  Dunlap,  Paley 
on  Agency,  105,  106 ;  Carman  v.  Beach,  63  N.  7.  97,  100.  It  Is  an  elementary 
principle  that  an  agent  cannot  take  upon  himself  Incompatible  duties  and 
characters,  or  act  In  a  transaction  where  he  has  an  adverse  Interest  or  em- 
ployment. N.  T.  Cent.  Ins.  Co.  v.  Nat  Pro.  Ins.  Co.,  14  N.  Y.  85;  Ewell's 
Kvans  on  Agency,  14;  Greenwood  v.  Spring,  54  Barb.  375;  Neuendorff  v. 
World  Mut  Life  Ins.  Co.,  60  N.  Y.  389.  In  such  a  case  he  must  necessarily 
lie  unfaithful  to  one  or  the  other,  as  the  duties  which  he  owes  to  his  re- 
spective principals  are  conflicting,  and  Incapable  of  faithful  performance  by 
the  same  person.  The  plaintiff  in  this  case  was  a  bidder  for  the  contract, 
and  if  he  succeeded  in  obtaining  it  himself,  and  had  not  the  piles  to  fulfill 
It,  he  was  under  equal  obligations  to  several  different  persons  to  employ  their 
piles  in  its  performance.  Some  or  all  of  his  principals  must  have  been  dis- 
appointed by  him,  and  he  would  have  been  under  the  necessity  of  violating 
bis  obligations  to  some  of  his  employers.  Such  conduct  Is  violative  of  the 
plainest  principles  of  morality  and  fair  dealing,  and  cannot  be  sustained  by 
a  court  of  Justice." 

[2]  There  was  no  waiver  occasioned  by  the  defendant  entering  into 
the  contract  after  competition  had  developed.  A  waiver  can  only  be 
predicated  upon  action  with  knowledge  of  the  facts.  In  this  case  the 
defendant  did  not  know  that  Miss  Irwin-Martin  was  employed  by  the 
other  competitors,  and,  if  it  had,  it  was  not  bound  to  withdraw  from 
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the  competition  or  to  refuse  to  sign  the  contract.  Had  the  defendant, 
with  knowledge  of  Miss  Irwin-Martin's  conduct  in  this  behalf,  prom- 
ised to  pay  her  the  commission,  or  by  some  subsequent  dealing  with 
her  inconsistent  with  its  right  to  repudiate  the  agreement  to  pay  her  a' 
commission,  shown  its  intention  to  waive  her  violation  of  duty,  the 
learned  justice's  contention  would  have  been  correct.  But  there  was 
nothing  in  the  acts  or  dealings  of  the  defendant  that  showed  such  an 
intention. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


(81  Misc.  Rep.  207.) 

GOODMAN  v.  NEW  YORK  RYS.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  24,  1913.) 

1.  Cabbiers  (i  20*) — Excessive  Charges — Denial  of  Transfer. 

Under  Laws  1910,  c.  480,  §  49,  subd.  7,  requiring  any  street  surface 
railroad  corporation  to  give  passengers  a  transfer  entitling  them  to  a  con- 
tinuous trip  to  any  point  or  portion  of  any  railroad  leased  by  it,  and 
prescribing  a  penalty  for  violations  thereof,  and  Laws  1910,  c.  481,  {  59, 
providing  a  penalty  for  overcharges  by  railroad  corporations,  unless  made 
through  Inadvertence  or  mistake,  and  section  181,  prohibiting  any  street 
surface  railroad  corporation  charging  more  than  five  cents  for  a  con- 
tinuous ride  from  any  point  on  its  road,  or  any  road,  line,  or  branch 
operated  by  it,  to  any  other  point  thereof  within  the  limits  of  any  city 
or  village,  assuming  that  it  was  reasonable  for  a  street  railway  to  rim 
short  service  cars  and  to  require  through  passengers  accidentally  or  in- 
tentionally boarding  such  cars  to  change  at  the  short  terminus  to  through 
cars,  and  that  it  was  also  reasonable  to  require  passengers  desiring  trans- 
fers to  demand  them  at  the  time  of  paying  their  fare,  a  passenger  was 
entitled  to  recover  the  penalty  for  the  denial  of  a  transfer  from  a  short 
service  car  to  a  through  car,  although  not  demanded  when  be  paid  his 
fare,  where  the  service  car  bore  no  sign,  and  the  conductor  did  not  no- 
tify passengers  that  it  was  a  short  service  car. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §|  83-49,  133,  927; 
Dec.  Dig.  I  20.»] 

2.  Carriers  (|  20*) — Excessive  Charges — Deniai.  of  Transfer. 

The  placing  of  the  sign  "Astor  Place"  on  a  street  car,  without  adding 
the  word  "only,"  was  not  a  sufficient  notice  to  passengers  that  it  went 
only  to  Astor  Place,  and  not  to  the  end  of  the  line,  to  relieve  the  com- 
pany of  its  liability  for  a  penalty  for  failure  to  give  a  passenger  a  trans- 
fer to  a  through  car. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §{  33-49,  133,  927; 
Dec.  Dig.  S  20.*] 

3.  Pi,eadino  (I  376*) — Evidence — Admissions. 

In  an  action  against  a  street  railway  company,  defendant's  counsel,  at 
the  opening  of  the  case,  remarked  that  the  court  would  take  judicial  no- 
tice that  defendant  railway  company  ran  down  Broadway,  as  well  as 
other  avenues;  that  being  a  matter  of  common  knowledge.  He  also 
made  a  number  of  concessions,  but  after  some  disagreement  with  plain- 
tiff's counsel  remarked  that  be  presumed  "those  concessions"  would  be 
removed  from  the  record;  the  court  saying  that  there  was  nothing  in 
the  case  up  to  that  time,  except  that  the  jury  was  ready  to  hear  the 
evidence.  There  was  nothing  further  to  Indicate  that  defendant's  coun- 
sel expected  plaintiff  to  prove  that  defendant  operated  the  line  on  Broad- 

•For  other  cues  see  same  topic  A  i  hvuseb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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way.  Seld,  that  plaintiff  was  not  required  to  prove  defendant's  control 
or  operation  of  such  line ;  the  statement  of  defendant's  counsel  in  regard 
to  the  line  not  being  one  of  the  "concessions"  which  were  subsequently 
withdrawn. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {§  1225-1227 ;  Dec. 
Dig.  f  376.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Jacob  Goodman  against  the  New  York  Railways  Com- 
pany. From  a  judgment  for  defendant  after  a  trial  before  the  court 
•without  a  jury,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR,  JJ. 

L.  J.  Morrison,  of  New  York  City,  for  appellant. 

James  L.  Quackenbush,  of  New  York  City  (Wm.  J.  Shields,  of  Buf- 
falo, of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sued  to  recover  $50,  penalty  prescribed  by 
Laws  1910,  c.  481,  §§  59  and  181,  and  also  Laws  1910,  c.  480,  §  49, 
subd.  7.  The  two  enactments  first  recited  forbid  an  overcharge  of 
fare,  or  the  charging  of  more  than  one  fare  for  a  continuous  ride  over 
the  main  line  of  any  road  or  any  branch  or  extension  thereof.  The 
last-named  enactment  requires  the  giving  of  a  transfer. 

Plaintiff  boarded  a  "Fourth  &  Madison  Avenue"  open  car,  south- 
bouitd,  at  Forty-Second  street  shortly  before  10  o'clock  of  a  drizzly 
and  cloudy  night ;  his  destination  being  Brooklyn  Bridge.  As  the  car 
turned  into  Astor  Place,  he  asked  for  a  transfer,  which  was  refused, 
though  at  least  four  other  persons  on  the  car,  who  asked  for  transfers 
at  the  same  time  and  place,  received  them.  They  proceeded  south  on 
Broadway  with  their  transfers.  Plaintiff  did  the  same,  but  had  to  pay 
the  additional  fare. 

As  to  the  question  of  transfers,  appellant's  point  seems  to  be,  not 
that  the  regulation,  of  which  he  was  aware,  that  transfers  should  be 
asked  for  at  the  time  of  paying  the  cash  fare,  is  unreasonable,  but  that 
it  is  not  a  uniform  rule,  and,  therefore,  unfair  and  unreasonable  on 
that  account.  The  conductor  admitted  that  he  had  discretion  to  give 
transfers  at  Astor  Place,  and  explained  his  giving  of  them  to  others 
because  "they  looked  like  strangers."  There  is  much  force  in  plain- 
tiff's claim ;  but  it  need  not,  in  my  opinion,  be  determined  in  this  case. 

[1]  I  shall  assume  that  it  is  reasonable  operation  for  a  street  rail- 
way to  run  "short  service"  cars,  and  to  require  through  passengers 
who  accidentally  or  intentionally  board  such  cars  to  change  at  the 
"short"  terminus  into  a  through  car.  It  may  also  be  accepted  as  a  rea- 
sonable regulation  that  passengers  desiring  transfers  shall  demand  them 
at  the  time  they  pay  their  fare.  The  real  question,  then,  is  whether 
this  car  is  to  be  properly  classed  as  a  "short  service  car"  boarded  vol- 
untarily by  plaintiff,  when  he  was  at  liberty  to  wait  for  and  take  a 
through  car  on  the  same  line.  Plaintiff  testifies  positively  that  there 
was  no  sign  illuminated  bearing  the  words  "Astor  Place"  on  the  car 
in  question,  and  that  the  only  inscription  that  was  illuminated  was  "4th 

•For  oUier  casM  sm  lun*  topic  ft  I  MmiBBS  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezea 
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&  Madison  Ave."  In  this  respect  he  is  confirmed  by  one  or  two  of  his 
companiops.  The  conductor  does  not  even  claim  to  have  notified  plain- 
tiff, or  any  of  the  passengers,  that  it  was  an  Astor  Place  or  any  other 
form  of  "short  service  car"  when  they  entered  or  when  they  paid  their 
fare.  He  does  testify  that  the  car  bore  the  inscription  "Astor  Place" 
and  that  that  was  illuminated  by  "an  electric  bulb."  It  is  significant 
that  neither  plaintiff  nor  his  three  companions  saw  the  sign,  and  that 
the  conductor  promptly  gave  four  transfers  to  four  other  passengers. 
I  think  that  the  weight  of  evidence  is  overwhelmingly  to  the  effect 
that  there  was  no  such  lighted  sign  on  the  car  at  that  time ;  and  there 
is  no  claim  that  the  conductor  notified  any  of  the  passengers  that  it 
was  an  Astor  Place  car.  See  opinion  of  Scott,  Laughlin,  and  Clarke, 
JJ.,  in  Baron  v.  N.  Y.  Rys.  Co.,  120  App.  Div.  134,  105  N.  Y.  Supp. 
258. 

[2]  Moreover,  I  do  not  believe  that  the  mere  placing  of  a  sign  read- 
ing "Astor  Place"  on  a  Fourth  &  Madison  Avenue  car  is  sufficient  no- 
tice to  a  passenger  that  it  is  a  "short  service  car."  The  mere  words 
"Astor  Place,"  without  the  usually  added  word  "only,"  do  not,  to  my 
mind,  apprise  an  intending  passenger  that  the  car  is  a  "short  service" 
one.  Plaintiff  boarding  a  "4th  &  Madison  Ave."  car,  under  the  cir- 
cumstances detailed,  was  entitled  to  believe  that  it  would  carry  him  to 
Brooklyn  Bridge,  his  intended  destination.  There  w.as,  as  he  himself 
has  testified,  no  reason  why  he,  at  that  lime,  should  ask  for  a  transfer ; 
and  when,  without  any  notice,  the  car  turned  into  Astor  Place,  h^  was 
entitled  to  demand  and  receive  the  transfer  to  continue  on  the  same 
line,  which  he  demanded,  and  its  refusal  compelled  him  to  pay  an  over- 
charge, which  was  made  deliberately  in  violation  of  the  statute. 

[3]  Some  point  is  made  by  respondent  of  the  fact  that  there  was 
no  proof  that  the  Broadway  line  was  controlled  or  operated  by  the 
defendant.  It  is  true  that  the  defendant's  counsel,  after  various  con- 
cessions had  been  made  at  the  opening  of  the  case  and  some  disagree- 
ment appeared  between  counsel,  remarked : 

"I  presume  that  all  those  concessions  will  be  removed  from  the  record." 

And  the  court  said : 

"Then  there  Is  nothing  in  this  case  up  to  this  time,  except  that  the  jury  is 
ready  to  hear  the  evidence." 

The  jury  was  subsequently  waived.  But  the  statement  about  the 
Broadway  line  was  not  a  concession.  Defendant's  counsel,  at  the 
opening  of  the  case,  said : 

"Tour  honor  will  take  judicial  notice  of  the  fact  that  the  New  York  City 
Railways  Company  run  down  Broadway,  as  well  as  Park  Avenue  and  other 
avenues;    that  is  a  matter  of  common  knowledge." 

There  is  nothing  in  the  subsequent  proceedings  or  the  remarks  of 
the  counsel  or  the  court  to  indicate  that  defendant's  counsel  had 
changed  his  position  in  this  regard,  and  it  would  be  unfair  to  charge 
plaintiff's  counsel,  under  these  circumstances,  with  the  need  of  proving 
the  control  or  operation  of  the  Broadway  line  by  the  defendant. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 
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(MO  Misc.  Rep.  425.) 

PARKER  T.  WALLACE. 

(Supreme  Court,  Trial  Term,  Cayuga  County.    April,  1913.) 

T.  Evidence  (J  88*) — Pbbsumptions — Oftioiai.  Acts — Special  Assessment — 
Service  of  Notice — Pboof. 

In  an  action  for  conversion  against  an  officer  who  enforced  a  special 
assessment  against  plaintiff's  property,  plaintiff's  testimony  that  he  had 
no  recollection  of  receiving  notice  of  the  assessment  was  insufficient  to 
overcome  the  presumption  that  the  officials  performed  their  duty. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  |  111 ;  Dec.  Dig. 
!  89.*] 

2.  Municipal  Cobporations  (§  631*) — Void  Assessment — Warrant  as  Pro- 

tection TO  Officer. 

In  an  action  for  conversion  against  an  officer  who  has  enforced  a  spe- 
cial assessment  against  plaintiff's  property,  it  is  no  defense  that  he  acted 
under  a  warrant,  where  the  assessment  was  without  legislative  sanction 
or  in  violation  of  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1246;   Dec.  Dig.  §  631.*] 

3.  Municipal  Corporations  (§  993*) — Creation  of  Inside  LioHTiNa  Dis- 

trict— Validity  op  Assessment. 

That  the  act  of  the  city  council  In  creating  an  inside  lighting  district 
results  in  hardships  to  certain  property  owners,  or  that  there  is  some 
other  and  better  way  of  carrying  out  the  council's  purpose,  or  that  a 
large  number  of  taxpayers  are  opposed  to  the  creation  of  such  district, 
will  not,  in  the  absence  of  fraud  or  other  similar  Intent,  invalidate  a 
special  assessment  levied  against  a  property  owner  for  his  proportion  of 
the  'cost  of  the  new  lighting  system. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  {§ 
215ti-2161;   Dec.  Dig.  §  993.*1 

4.  Municipal  Corporations  (§  412*) — Special  Assessment — Power  to  Levy. 

Under  Charter  of  the  City  of  Auburn  (Laws  1910,  c.  678)  §  131,  which 
empowers  the  council  to  create  a  lighting  district  "the  cost  of  which  shall 
be  fixed  and  collected  •  *  •  as  may  be  designated  by  the  common 
council,"  the  city  is  given  ample  authority  to  assess  the  cost  against  the 
property  deemed  by  the  council  to  be  benefited  thereby. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations.  Cent.  Dig.  { 
1013;   Dec  Dig.  {  412.*] 

6.  Municipal  Corporations  (§  406*) — Special  Assessment — Power  to  Levy. 

Power  to  levy  an  assessment  for  a  local  improvement  exists  only  when 
clearly  and  distinctly  conferred  by  statute. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
J!  1001,  1002;  Dec.  Dig.  §  406.*] 

fl.  Municipal  Corporations  (§  864*) — Special  Assessments — Constitution- 
ality. ■ 

Charter  of  the  City  of  Auburn  (Laws  1910,  c  678)  §  131,  authorizing 
the  council  to  create  and  alter  lighting  districts  and  Install  additional 
lights,  is  not  violative  of  Const,  art  12,  §  1,  relative  to  the  organization 
of  cities  and  limitation  of  their  taxing  power. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  i§ 
1828-1835 ;  Dec.  Dig.  $  864.*] 

7.  Constitutional  Law  (§  48*) — Construction — Constitutionality. 

A  statute  should,  if  possible  under  a  fair  view  of  the  language  used, 
be  given  such  consiruction  as  will  render  it  constitutional. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  f  46; 
Dec.  Dig.  f  48;*    Statutes,  Cent  Dig.  g  56.] 
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8.  MuNiciPAi.  CoKPOBATiONS  (|S  266,  290*) — Due  PBocxsa — Special  Assess- 
ment. 

Charter  of  the  City  of  Auburn  (Laws  1910,  a  678)  |  131,  authorizing 
the  creation  and  alteration  of  lighting  districts  and  the  Installation  of 
additional  lighting,  is  not  inyalid  and  does  not  authorize  the  taking  of 
property  without  due  process  of  law  because  It  fails  to  detail  the  methods 
for  the  assessment  and  collection  of  a  special  assessment  to  meet  the 
cost ;  both  the  City  Charter  and  Laws  1905,  c.  3S2,  providing  in  sufficient 
detail  relatiye  to  special  assessments,  and  this  section  being  merely  an 
extension  of  powers  already  vested  in  the  common  council. 

[Ed.  Kote. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  U 
712,  763,  764;   Dec.  Dig.  fg  266,  290.*] 

Action  by  Amasa  J.  Parker  against  Richard  Wallace  for  coaversi(Mi. 
Judgment  for  defendant. 

Aiken  &  Messenger,  of  Albany,  for  plaintiff. 
CHarles  T.  Whelan,  of  Auburn,  for  defendant. 

SAWYER,  J.  This  is  an  action  for  conversion.  Defendant  con- 
cedes that  he  seized  and  sold  the  property  described  in  the  complaint, 
and  pleads  in  justification  a  warrant  for  the  collection  of  an  unpaid 
assessment  against  the  property  of  plaintiff  issued  by  the  treasurer 
of  the  city  of  Auburn.  A  jury  was  waived  and  the  action  tried  by  the 
court. 

The  streets  of  the  city  of  Auburn  appear  to  have  been  for  some 
years  lighted  by  electricity,  and  the  cost  thereof  included  in  the  general 
tax  budget  of  that  city  and  collected  in  common  with  other  taxes  from 
the  various  property  holders  upon  the  basis  of  the  assessed  valuation 
of  their  respective  properties. 

By  an  amendment  to  the  City  Charter  adopted  in  1910,  known  as 
section  131  (Laws  of  1910,  c.  678),  its  common  council  was  "authorized 
and  empowered,  in  its  discretion,  to  create  and  alter  a  lighting  district 
or  districts  within  such  city  as  it  may  fix  and  determine,  with  full  pow- 
er to  order  such  construction  and  installation  of  lighting  or  additional 
lighting  as  it  may  prescribe,  the  cost  of  which  shall  be  fixed,  appor- 
tioned, assessed  and  collected  in  the  manner  and  at  the  time  as  may 
be  designated  by  the  common  council." 

Thereafter  such  proceedings  were  had  by  the  common  cotmcil  as 
resulted  in  the  creation  of  an  inside  lighting  district  (so  called)  in  said 
city,  comprising  substantially  the  principal  business  portion  of  the 
city,  with  provision  for  its  lighting  with  60-watt  tungsten  lamps 
mounted  upon  ornamental  standards  about  10  feet  in  height,  each  lamp 
enclosed  in  a  translucent  globe,  and  each  standard  surmounted  by 
five  lamps ;  the  system  adopted  being  a  modern  equipment  considerably 
used  in  cities,  particularly  in  the  business  sections  thereof.  The  cost 
of  this  new  system  was  by  the  common  council,  after  a  public  hearing 
to  all  persons  interested  therein,  pursuant  to  notice  thereof  duly  given, 
directed  to  be  paid,  as  follows :  Twenty-five  per  cent,  thereof  by  the 
city  to  be  added  to  and  included  in  the  tax  budget  of  each  year,  and 
the  remaining  75  per  cent,  by  assessment  upon  the  real  property  abut- 
ting and  fronting  upon  the  streets  in  the  inside  district  in  pr(qx)r- 
tion  to  the  frontage  or  number  of  lineal  feet  of  the  various  properties 
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upon  the  streets;  such  assessment  to  be  made  and  collected  in  the 
maimer  provided  for  in  sections  7,  8,  9,  and  10  of  chapter  352  of  the 
Laws  of  1905. 

The  system  of  lighting  so  provided  for  the  inside  district  was  in- 
stalled and  put  into  operation,  and  in  November,  1911,  upon  an  as- 
sessment roll  therefor,  theretofore  made,  the  connmon  council,  by  res- 
olution, levied  against  the  property  of  this  district  according  to  its 
lineal  frontage  an  assessment  for  75  per  cent,  of  the  cost  thereof  and 
directed  the  giving  of  tihe  notice  and  the  collection  thereof  by  the  city 
treasurer,  as  specified  in  section  8  of  said  chapter  352  of  the  Laws  of 
1905. 

In  this  proceeding  an  assessment  was  laid  against  certain  property 
of  plaintiff  located  within  the  boundaries  of  such  district,  for  its  pro- 
portion of  the  cost  of  such  lighting  system.  This  he  refused  to  pay, 
and,  upon  such  default,  the  treasurer  of  the  city  of  Auburn  issued  to 
defendant,  a  constable  in  said  city,  a  warrant  for  the  collection  thereof, 
and  under  the  authority  of  that  warrant  defendant  seeks  to  justify,  as 
stated. 

Assuming  that  this  method  of  collection  is  lawful,  the  warrant  it- 
self, with  its  attached  sdiedules,  appears,  upon  its  face,  to  be  in  the 
form  and  to  contain  the  requirements  prescribed  by  law  and  is  suffi- 
cient, providing  the  assessment  was  authorized,  based  upon  constitu- 
tional sanction  and  legally  made,  to  protect  defendant  from  personal 
liability  for  his  actions  done  under  its  command.  Norris  v.  Jones,  81 
Hun,  304,  27  N.  Y.  Supp.  209,  30  N.  Y.  Supp.  1134;  National  Banjc 
of  Chemung  v.  City  of  Elmira,  53  N.  Y.  49;  United  Lines  T.  Co.  v. 
Grant,  137  N.  Y.  7-10,  32  N.  E.  1005. 

Plaintiff  urges  that  the  notice  prescribed  in  the  act  of  1905  was  not 
given  and  that  certain  property  located  within  the  new  district  was 
omitted  from  the  roll,  and  hence  his  became  subject  to  more  than  its 
true  share  of  the  total  assessment. 

[1]  As  to  both  these  claimed  irregularities  of  procedure  I  think 
there  is  not  sufficient  proof.  The  presumption  is  that  the  officials  per- 
formed their  duty  (D.  H.  Co.  v.  Buffalo,  39  App.  Div.  333,  56  N.  Y. 
Supp.  976),  and  plaintiff's  testimony,  that  he  has  no  recollection  of  hav- 
ing received  the  notice  in  question,  is  not  sufficient  basis  for  a  finding 
that  the  notice  was  not  given. 

As  to  the  omission  of  taxable  property  from  the  roll,  the  only  wit- 
ness called  to  establish  the  fact  professed  lack  of  knowledge  of  the 
boundaries  of  the  district,  and  whether,  with  one  exception,  the  prop- 
erty which  he  specifies  is  within  or  without  its  boundaries,  does  not 
appear.  The  city  hall  property  is,  however,  within  the  district,  and, 
as  I  understand  the  testimony,  is  located  in  the  rear  of  a  park  having 
lineal  frontage  upon  the  street.  The  evidence  seems  to  indicate  that 
the  property  is  separate  from  the  park,  but  whether  it  also  fronts  upon 
a  street,  and,  if  so,  whether  its  entire  lineal  frontage  is  not  made  the 
subject  of  assessment,  does  not  appear  at  all  certain. 

The  case  must  be  disposed  of  upon  the  question  as  to  the  right  of 
the  common  council  to  erect  the  inside  district  and  adopt  the  method 
followed  for  payment  of  its  cost. 
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[2,  3)  If  this  action  was  without  legislative  sanction,  or  if  such  sanc- 
tion was  prohibited  by  constitutional  limitation,  the  assessment  is  null 
and  void,  and  the  warrant  is  no  protection  to  defendant.  That  the  ac- 
tion of  the  common  council  results  in  hardship  for  certain  property 
owners,  or  that  some  other  and  better  way  of  carrying  their  intent  intO' 
execution  is  possible,  or  that  a  large  number  of  taxpayers,  or  even  all 
of  them,  are  opposed  to  the  creation  of  an  inner  lighting  district  with 
its  additional  cost,  in  the  absence  of  fraud  or  similar  wrongful  intent, 
affords  no  ground  for  judicial  interference  at  the  suit  of  a  taxpayer. 
Talcott  V.  City  of  Buffalo,  125  N.  Y.  280,  26  N.  E.  263;  Ziegler  v. 
Chapin,  126  N.  Y.  342,  27  N.  E.  471. 

The  same  principle  governs  here,  and  no  matter  howsoever  applica- 
ble, as  a  criticism,  may  be  the  language  of  Chief  Justice  Church  in 
Guest  V.  City  of  Brooklyn,  69  N.  Y.  516,  to  which  my  attention  is 
called,  its  force  ends,  nevertheless,  in  criticism. 

[4]  It  is,  however,  insisted  by  plaintiff  that  the  amendment  to  the 
Charter  (section  131,  supra)  contains  no  provision  for  local  assess- 
ment; that  its  general  language,  that  the  cost  "shall  be  fixed,  appor- 
tioned, assessed  and  collected  in  the  manner  and  at  the  time  as  may  be 
designated  by  the  common  council,"  contemplates  only  payment  of  that 
cost  by  general  taxation  upon  the  entire  property  of  the  city ;  that  if 
the  statute  be  construed  to  authorize  the  assessment  of  such  cost,  or 
even  a  part  of  it,  upon  the  property  in  the  district  created  under  its 
permission,  it  is  then  counter  to  article  12,  §  1,  of  the  state  Constitu- 
tion, which  reads,  that : 

"It  shall  be  the  duty  of  the  Legislature  to  provide  for  the  organization  of 
cities  and  Incorporated  villages,  and  to  restrict  their  power  of  taxation,  assess- 
ment, borrowing  money,  contracting  debts,  and  loaning  their  credit,  so  as  to 
prevent  abuses  In  assessment  and  in  contracting  debt  by  such  municipal  cor- 
porations." 

[6]  The  power  to  levy  an  assessment  for  a  local  improvement  exists 
only  where  it  is  clearly  and  distinctly  conferred  by  legislative  author- 
ity, and,  if  not  so  conferred,  the  assessment  is  void.  If  there  is  any 
necessity  to  resort  to  construction  at  all,  it  must  be  in  favor  of  the 
property  owner  rather  than  against  him.  Nehasane  Park  Ass'n  v. 
Llovd,  167  N.  Y.  431-^36,  60  N.  E.  741. 

This  proposition  advanced  by  the  plaintiff  has  been  followed  by  the 
courts  so  uniformly  that  it  may  well  be  said  to  be  unassailable.  City 
of  Watertown  v.  Fairbanks,  65  N.  Y.  588;  Matter  of  Second  Ave. 
Church,  66  N.  Y.  395 ;  Stebbins  v.  Kay,  123  N.  Y.  31,  25  N.  E.  207; 
May  V.  Traphagen,  139  N.  Y.  478,  34  N.  E.  1064. 

That  this  section  131  contains  plain  and  ample  authority  for  the 
assessment  of  the  cost  against  the  property  deemed  by  the  common 
'council  to  be  benefited  thereby  seems  patent,  and  is  supported  by  an 
analysis  of  its  phraseology  had  in  the  light  of  then  existing  conditions 
and  the  object  of  its  enactment. 

It  distinctly  empowers  the  common  council  in  its  discretion  to  create 
and  alter  a  lighting  district  within  such  city  as  it  may  fix  and  deter- 
mine, with  full  power  to  order  such  construction  and  installation  of 
lighting  as  it  may  prescribe. 
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The  common  council  had  already  provided  for  the  lighting  of  all 
the  streets  of  the  city,  and  it  had  full  and  complete  power  to  alter  the 
method  of  lighting  in  any  portion  of  the  city  to  such  system  and  with 
such  equipment  as  it  deemed  proper. 

It  could  have,  at  pleasure,  provided  for  the  lighting  of  the  streets 
included  in  this  so-called  inner  district  with  the  ornamental  and 
claimed  improved  equipment  and  method,  discontinued  in  those  streets 
the  use  of  the  ordinary  arc  lamps  theretofore  installed,  and  levied  and 
collected  the  cost  thereof  in  the  usual  manner  upon  the  taxable  prop- 
erty of  the  city. 

That  the  amendment  in  question  was  intended  by  the  Legislature  to 
accomplish  some  object,  and  not  simply  to  repeat  and  duplicate  a  pow- 
er already  vested  in  the  common  council,  is  axiomatic.  A  new  and 
separate  district  was  authorized.  Why?  What  power  that  the  com- 
mon council  did  not  already  have  was  intended  to  be  conferred  by 
such  authorization?  None  other  can  be  seen  than  the  power  to  pro- 
vide that  the  special  benefit  to  such  district  might  be  charged  against 
it,  and  collected  from  the  property  in  proportion  to  the  several  benefits 
deemed  to  accrue  thereto. 

This  view  is  confirmed  by  the  second  clause  of  the  enactment,  "the 
cost  of  which  shall  be  fixed,  apportioned,  assessed  and  collected  in  the 
manner  and  at  the  time  as  may  be  designated  by  the  common  council." 

The  well-understood  rules  of  statutory  construction  require  force  to 
be  given  to  all  parts  of  the  section,  and  if  this  clause  means  that  the 
cost  of  lighting  the  inside  district  is  to  be  fixed,  apportioned,  and  as- 
sessed upon  all  taxable  property  in  the  city,  and  collected  by  general 
taxation,  the  entire  clause  is  nugatory,  for  the  law  already  provided 
for  general  taxation  and  the  method  and  time  of  its  collection,  which 
method  and  time  could  not  be  altered  at  the  convenience  of  the  com- 
mon council. 

When  the  general  charter  authority  already  existent  is  considered, 
the  only  purpose  of  this  assessment  must  have  been  to  provide  for  the 
cost  of  installation  and  maintenance  of  all,  or  some  part,  of  these 
lights,  upon  the  property  within  the  district ;  the  apportionment  to  be 
made  upon  that  property  and  between  it  and  the  city  at  large  in  pro- 
portion to  benefits  derived  as  determined  by  the  common  council. 

[8]  If  this  section  131  was  within  the  power  of  the  Legislature  to 
enact,  it  contains  full  and  ample  warrant  to  the  common  council  to  im- 
pose the  cost  of  this  benefit,  or  a  part  thereof,  as  a  local  assessment 
upon  the  property  of  the  designated  inside  district.  The  suggestion 
that  it  is  a  violation  of  article  12,  §  1,  appears  likewise  to  be  untenable. 

The  section  is  an  amendment  to,  and  forms  a  part  of,  the  Charter 
of  the  City  of  Auburn  (Laws  of  1906,  c.  185).  The  discretionary  pow- 
ers therein  conferred  are  not  unbridled  and  unrestricted ;  they  can  be 
only  exercised  in  connection  with  the  general  laws  governing  the  oper- 
ation of  the  city,  and  I  think  it  cannot  be  fairly  said,  as  argued  by 
counsel,  that,  unless  it  is"  to  be  construed  as  requiring  the  cost  of  the 
inner  lighting  district  to  be  assessed  upon  the  property  of  the  city  as 
a  whole,  the  entire  cost  could  thereunder  be  imposed  upon  one  individ- 
ual, or  one  piece  of  property. 
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The  Legislature  has  enacted  two  methods  of  taxation  for  mtuiicipal 
purposes  which  may  be  followed  in  Auburn;  that  specifically  pro- 
vided for  the  paving  of  streets  (Laws  of  1905,  c.  352) ;  and  that  pro- 
vided for  other  general  purposes  (Laws  of  1906,  c.  185). 

The  general  scheme  of  the  amendment  under  consideration  contem- 
plates the  erection  of  a  lighting  district,  or  districts,  separate  from 
that  of  the  city  as  a  whole,  and  embodies  the  assumption  that,  if  the 
powers  were  exercised,  it  would  be  upon  the  belief  of  the  common 
council  that,  to  some  extent,  property  in  the  district  set  apart  would 
be  particularly  benefited  by  its  action.  The  statute  is  erected  upon 
the  principle  of  direct  benefit  to  property  which  is  the  foundation  prin- 
ciple of  that  governing  the  paving  of  streets.  Therefore  the  Legis- 
lature, considering  both  the  charter  and  the  paving  act,  seems  by  the 
optional  power  conferred  to  have  intended  tiiat  the  common  council 
might,  and  might  only,  apportion,  assess,  and  collect  the  necessary 
moneys  in  the  manner  provided  for  in  either,  or  both,  these  statutes,  as 
in  its  judgment  the  facts  should  equitably  warrant. 

Should  it  be  held,  however,  that  the  discretionary  power  so  vested 
is  not  thus  limited,  it  still  seems  not  competent  for  the  court  to  adjuc^e 
this  act  a  violation  of  the  constitutional  provision  under  consideration. 

Our  Court  of  Appeals  has  held  that  section  1  of  article  12  of  the 
Constitution  was  intended  only  as  a  rule  to  operate  upon  the  conscience 
and  judgment  of  the  Legislature  in  passing  laws,  and  that  legislative 
action  must  be  assumed  to  have  been  had  in  view  of  the  constitutional 
requirement ;  that  the  judgment  of  the  lawmaking  body  is  not  be  be 
reviewed  or  reversed  in  a  court  of  law.  Bank  of  Rome  v.  Village  of 
Rome,  18  N.  Y.  3&^2. 

[7]  It  is  trye  that  the  Legislature  has  now  been  deprived  of  the 
power  to  enact  such  a  law  as  was  there  under  consideration;  but  I 
am  unable,  after  a  somewhat  careful  examination,  to  find  that  the  lim- 
itation upon  the  power  of  the  courts  to  set  aside  laws  claimed  to  be 
in  conflict  with  this  section  of  the  Constitution  has  been  abrogated  or 
modified.  Possibly,  a  law  giving  to  a  municipality  absolutely  unre- 
stricted powers  of  taxation  or  assessment  might  be  subject  to  judicial 
revocation ;  but  the  presumption  is  always  in  favor  of  constitutional- 
ity, and,  where  an  act  can  be  fairly  construed  to  be  within  the  con- 
stitutional powers,  it  cannot  be  disturbed. 

[8]  It  is  urged,  also,  that  the  omission  in  this  section  to  provide  in 
detail  the  methods  which  might  be  adopted  by  the  common  council  for 
the  assessment  and  collection  of  the  cost  of  this  inner  lighting  district 
renders  it  void  in  that  it  constitutes  the  taking  of  property  without 
due  process  of  law,  and  falls  within  Stuart  v.  Palmer,  74  N.  Y.  183, 
30  Am.  Rep.  289,  and  the  long  line  of  cases  which  have  since  been 
adjudicated  by  our  Court  of  Appeals  in  affirmance  of  the  same  prin- 
ciple. 

To  my  mind  a  clear  distinction  exists  between  the  situation  here 
presented  and  those  which  have  been,  froni  time  to  time,  under  the 
scrutiny  of  the  court.  All  the  cases  to  which  my  attention  is  directed 
were  decided  in  consideration  of  acts  which  commanded  the  assess- 
ment of  property  without  making  provision  for  notice  to  the  property 
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owner  and  affording  bim  opportunity  to  present  his  grievance  and 
protect  his  interest  as  he  might  deem  needful,  or  else  were  cases  where 
assessments  had  been  had  under  permissive  laws  providing  for  notice 
but  the  notice  had  not  been  given. 

This  act  in  no  manner  commands  the  exercise  of  the  authority 
therein  conferred.  It  is  simply  an  extension  of  certain  powers  there- 
tofore vested  in  the  common  council,  and,  as  above  stated,  action  could 
only  be  had  under  it  in  conformity  with  the  requirements  of  the  laws 
governing  the  city. 

Both  the  charter  and  the  act  of  1905  provide,  in  detail,  for  due  and 
timely  notice  to  property  holders,  and  comply  fully  with  the  constitu- 
tional requirements  in  that  regard. 

In  other  words,  instead  of  directly  legislating  an  inner  lighting  dis- 
trict or  districts  in  the  city  of  Auburn  into  being,  the  Legislature  em- 
powered, as  it  properly  might  do,  the  city  council  to  adopt  local  legisla- 
tion for  its  own  concerns;  availing  itself  of  the  authority  thus  con- 
ferred, and  in  strict  compliance  with  the  general  limitations  imposed 
upon  it  the  common  council  by  its  resolution  erected  this  district,  pro- 
viding in  such  resolution  for  notice  to  all  interested  persons  in  the  same 
manner  as  had  been  theretofore  by  the  Legislature  specifically  pro- 
vided for  the  assessment  and  collection  of  other  of  the  city  expendi- 
tures.   Laws  of  1905,  c.  352,  §  7. 

It  cannot  in  my  judgment  be  said  that  this  notice  was  voluntary,  or 
given  purely  as  a  favor  to  the  taxpayers.  It  was  a  legal  requirement 
and  has  been  obeyed  by  the  common  council,  and  ti\t  assessments 
finally  imposed  in  conformity  therewith  do  not  constitute  a  taking  of 
property  without  due  process  of  law.  No  fault  in  the  legality  of  plain- 
tiff's individual  assessment  is  shown  for  it  is  established  that  he  had 
such  notice  (supra). 

The  plaintiff,  likewise,  submits  that  the  issuing  by  the  treasurer  of 
a  warrant  for  the  collection  of  an  unpaid  tax  is  authorized  only  in 
case  of  nonpayment  of  general  city  taxes,  and  cannot  be  resorted  to 
for  the  collection  of  an  assessment  imposed  upon  the  authority  of  the 
new  section  131,  and  the  resolution  of  the  common  council  in  further- 
ance thereof. 

I  do  not  agree  with  this  contention,  but  have  not  considered  same 
at  length  herein,  for  the  reason  that  it  was  stated  both  upon  the  trial 
and  in  the  brief  of  counsel  that  the  action  was  instituted  in  behalf  of 
the  property  owners  of  the  inner  district  for  the  purpose  of  testing 
the  validity  of  the  new  section  131  and  the  acts  of  the  common  council 
thereunder,  and  this  question  is  not  important  to  the  object  sought  to 
be  attained. 

From  the  foregoing  it  follows  that  defendant  is  not  personally  lia- 
ble for  his  acts  done  under  command  of  the  treasurer's  warrant,  and 
is  entitled  to  judgment  with  costs. 

Judgment  for  defendant,  with  costs. 
142N.T.8.— 34 
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(81  Misc.  Hep.  244.) 

BEINER  T.  GOETZ  et  aL* 

(Snpreme  Court,  Appellate  Term,  First  Departmoit    June  21,  1913.) 

Master  and  Sebvant  (§  40*) — Employment — Actions  fob  Wbonoful  Dis- 
chaiiae — sufficibnot  ot  evidence. 

Evidence,  In  an  action  by  a  designer  for  his  wrongful  discharge  from 
defendant's  employ,  held  to  sustain  a  finding  that  defendant  was  not 
actually  dlssatisfled  with  plaintiff's  services,  but  merely  feigned  dissatis- 
faction as  an  excuse  for  discharging  him. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |i 
47-49;   Dec.  Dig.  {  40.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Max  Beiner  against  Ludwig  E.  Goetz  and  anotfier.  From 
an  order  setting  aside  a  verdict  for  plaintiff,  he  appeals.  Reversed, 
and  verdict  reinstated. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR,  JJ. 

William  Blau,  of  New  York  City  (Henry  Huntz  and  Abraham  P. 
Wilkes,  both  of  New  York  City,  of  counsel),  for  appellant. 

Robert  C.  Birkhahn,  of  New  York  City,  for  respondents. 

BIJUR,  J.  This  action  was  brought  to  recover  for  wrongful  dis- 
charge under  a  contract  of  which  the  pertinent  parts  are  as  follows  : 

"Whereas,  said  Beiner  [plaintiff]  represents  himself  to  be  an  expert  de- 
signer, competent  to  render  the  required  services  to  the  satisfaction  of  the 
said  company:  Now,  therefore,  •  *  •  the  parties  agree:  That  the  said 
company  hires  the  services  of  the  said  Beiner  for  the  purposes  aforesaid  at 
a  salary  of  $60  per  week,  to  commence  on  October  16,  1911,  and  to  end 
October  12,  1912.  •  •  •  That  the  said  Beiner,  during  the  said  term  of 
employment,  will  render  the  services  required  of  him  in  a  satisfactory  man- 
ner.   »•    •" 

Plaintiff's  evidence  was  that  the  defendants  continuously  and  repeat- 
edly expressed  satisfaction  with  him,  and  his  testimony  is  supported 
by  an  "examiner"  of  the  defendants  (a  discharged  employe),  who  says 
that  hundreds  of  dresses  were  made  up  and  sold  by  defendants  from 
plaintiff's  designs.  Defendants  and  their  superintendent  deny  this,  and 
also  deny  the  conversation  which  plaintiff  claims  took  place  at  the  dis- 
charge, namely,  that  they  expressed  satisfaction  with  his  work,  but  told 
him  that  he  must  reduce  his  salary  to  $50  per  week  or  else  they  would 
discharge  him. 

No  serious  impeachment  resulted  from  the  cross-examination,  ex- 
cept that  one  of  the  defendants,  who  claimed  that  plaintiff's  designs 
were  totally  unsatisfactory,  unskilled,  and  merely  copies  of  other  de- 
signs, having  been  asked  whether  he  was  not  familiar  with  plaintiff's 
work  at  his  previous  employer's,  denied  that  he  knew  anything  about 
it,  and  said  that  the  man  was  employed  on  the  recommendation  of  de- 
fendants' superintendent,  although  the  superintendent  had  testified  that 
he  never  knew  the  plaintiff  until  he  was  actually  employed  at  defend- 
ants' place. 

•For  oUter  e«Ms  sa«  mna  topic  A  I  KVUBxi  la  D«e.  A  Am.  Dlgi.  1907  to  data.  <s  Rop'r  lBd«x«i 


Digitized  by 


Google 


Sup.  Ct)        BOVB  V.  OBOTON  VALUi   CONST.  CO.  531 

The  court  submitted  to  the  jury  the  question  whether  defendants 
were  actually  dissatisfied,  or  whether  their  expressed  dissatisfaction,  if 
any,  was  a  mere  subterfuge,  and  the  jury  found  in  plaintiff's  favor. 
I  find  nothing  in  the  record  to  justify  the  evident  opinion  of  the 
learned  trial  judge  that  the  verdict  was  against  the  weight  of  evidence 
to  such  an  extent  as  to  warrant  the  belief  that  the  jury  was  improperly 
influenced  by  external  considerations.  See  Wagner  v.  H.  Herrmann 
Lumber  Co.  (Sup.)  121  N.  Y.  Supp.  607. 

Moreover,  although  appellant's  counsel  does  not  urge  the  question 
on  this  appeal,  his  exceptions  to  the  charge  clearly  raise  the  point  that, 
under  the  language  of  this  contract,  defendants  were  not  entitled  to 
discharge  the  plaintiff  merely  because  they  were  dissatisfied  with  his 
work.  In  none  of  the  leading  cases  on  this  subject  has  language  of  so 
dubious  import  as  that  in  the  contract  in  the  case  at  bar  been  held  to 
constitute  an  agreement  on  the  part  of  the  plaintiff  to  condition  his 
employment  upon  the  satisfaction  of  his  employer;  and  I  have,  to  say 
the  least,  serious  doubt  whether  this  contract  should  be  so  construed. 
See,  for  example,  Crawford  v.  Mail  &  Express  Co.,  163  N.  Y.  404,  57 
N.  E.  616;  Ginsberg  v.  Friedman,  146  App.  Div.  779,  131  N.  Y.  Supp. 
517;  Diamond  v.  Mendelsohn,  141  N.  Y.  Supp.  7'75,  Appellate  Divi- 
sion, First  Department,  May  16,  1913 ;  Haehnel  v.  Trostler,  54  Misc. 
Rep.  262,  104  N.  Y.  Supp.  533. 

Order  reversed,  with  costs,  and  verdict  reinstated,  with  costs.  All 
concur. 


(81  Misc.  Bep.  241.) 

BOVB  ▼.  CBOTON  FALLS  CONST.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

Tbial  (I  333*) — Vkbdiot — ^Dbpabtttbk  mom  Complaint. 

In  an  action  upon  an  account  stated,  where  the  evidence  showed  that 
the  parties  had  agreed  upon  the  several  items  of  the  account,  but  had, 
by  a  mistake  in  addition,  made  the  total  greater  than  the  sum  of  the 
items,  and  the  plaintiff  sued  for  this  total  before  discovering  the  mis- 
take, it  was  error  to  set  ^slde,  on  the  ground  of  departure  from  the  com- 
plaint, a  verdict  In  favor  of  the  plalntift  for  the  correct  sum  of  the 
Items. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {|  784,  786;  Dec.  Dl«. 
{  333.»] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Angelo  Bove  against  the  Croton  Falls  Construction  Com- 
pany. The  City  Court  set  aside  a  verdict  in  favor  of  plaintiff,  and  he 
appeals.    Reversed,  and  verdict  reinstated. 

Argued  Tune  term,  1913,  before  SEABURY,  PAGE,  and  BI- 
JUR,JJ. 

Simmons  &  Harris,  of  New  York  City  (Maxwell  S.  Harris,  of  New 
York  City,  of  counsd),  for  appellant. 

O'Brien,  Boardman  &  Piatt,  of  New  York  City  (Livingston  Piatt,  of 
New  York  City,  of  counsel),  for  respondent. 

*Por  oUi*r  esMS  m*  tame  topic  &  i  numbxb  Id  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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SEABURY,  J.  This  action  is  upon  an  account  stated.  The  ac- 
count consisted  of  a  large  number  of  items.  The  total  amount  was 
stated  to  be  $1,697.49.  The  items  of  the  account  were  not  correctly 
added,  and  should  have  been  stated  to  be  $1,581.49,  instead  of  $1,697.- 
49.  The  evidence  shows  that  the  parties  went  over  the  account  item 
by  item,  and  agreed  upon  each  item,  and,  acting  upon  the  belief  that 
the  sum  of  the  several  items  had  been  correctly  stated,  a  balance  of 
$1,697.49  was  struck.  Upon  the  trial  the  error  in  addition  was  dis- 
covered, and  the  jurors,  after  deliberating  upon  the  issues,  asked  the 
court  if  they  might  find  a  verdict  for  the  correct  amount.  The  court 
charged  the  jury  that  they  might  find  a  verdict  for  either  sum.  The 
jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $1,581.49.  The 
court  set  the  verdict  aside,  on  the  ground  that  it  was  error  to  permit 
the  jury  to  find  a  verdict  for  $1,581.49,  since  the  amount  of  the  bal- 
ance alleged  to  be  due  in  the  complaint  was  $1,697.49,  and  ordered  a 
new  trial.  From  the  order  entered  upon  that  decision,  plaintiff  appeals 
to  this  court. 

We  think  that  the  learned  court  below  erred  in  setting  aside  the  ver- 
dict of  the  jury.  The  account  upon  which  the  plaintiff  sued  did  not 
consist  merely  of  the  balance  appearing  at  the  foot  of  the  account  It 
consisted  of  several  items,  each  of  which  was  carefully  gone  over  by 
the  parties,  and  the  obvious  intent  of  the  parties  was  to  agree  upon  the 
correct  sum  of  these  items  as  the  amount  of  the  balance  due  from  the 
defendant  to  the  plaintiff.  The  fact  that  there  was  ah  error  in  calcu- 
lating the  sum  of  the  items  did  not  preclude  the  plaintiff  from  suing 
upon  the  account  which  had  been  stated  between  the  parties,  nor  did 
it  give  the  plaintiff  the  right  to  recover  from  the  defendant  a  greater 
sum  than  the  parties  had,  in  fact,  agreed  upon.  The  view  taken  in  the 
court  below  that  the  balance  struck  was  $1,697.49,  and  that  the  plain- 
tiff was  confronted  with  the  alternative  of  getting  a  verdict  for  this 
amount,  which  was  more  than  he  was  entitled  to,  or  nothing  at  all,  in- 
volved too  strict  and  literal  an  interpretation  of  the  meaning  of  an  ac- 
count stated.  The  items  having  been  agreed  upon,  it  is  clear  that  the 
balance  which  the  parties  intended  to  be  stated  was  the  correct  sum  of 
the  items.  The  error  in  addition  did  not  change  the  character  of  the 
account  stated,  nor  did  it  oblige  the  plaintiff  to  take  a  verdict  for  more 
than  he  was  entitled  to  receive,  or  else  to  have  his  complaint  dismissed. 
The  correct  sum  of  die  items  was  the  substance  of  the  account,  and 
represented  the  amount  which  the  parties,  in  fact,  agreed  should  rep- 
resent the  balance.  The  claim  of  the  respondent  is  an  attempt  to  mag- 
nify an  error  in  the  calculation  of  the  account,  which  has  no  relation 
to  its  substance,  into  a  barrier  which  shall  preclude  the  plaintiff  from 
recovering  the  correct  amount  of  his  claim.  The  respondent  could  in 
no  way  be  prejudiced  by  the  fact  that  the  jury  rendered  a  verdict 
against  it  for' $1,581.49,  the  correct  amount,  instead  of  $1,697.49,  the 
amount  incorrectly  claimed  in  the  complaint  to  be  due. 

The  order  appealed  from  is  reversed,  with  costs,  and  the  verdict  of 
the  jury  is  reinstated,  with  costs  to  the  appellant.    All  concur. 
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(81  Misc.  Rep.  284.).- 

FINE  ▼.  BARRETT. 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

1.  Carbiebs  (I  76*) — Bbeach  of  Contbact  of  Cabbiaoe — Bight  of  Action 

BY    GONSiaitOB. 

Where  a  consignee  refused  to  accept  goods,  when  tendered  by  a  car- 
rier, on  the  ground  that  be  had  not  ordered  them  from  the  consignor,  the 
title  remained  in  the  consignor,  who  could  sue  the  carrier  for  breach 
of  contract  of  carriage. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §i  256-271,  363; 
Dec.  Dig.  !  76.«J 

2.  Cabbiebs  (i  89*) — ^Refusai.  of  Consionke  to  Accept  Fbeioht  Tendebed — 

Obligation  of  Cabbies. 

Where  a  consignee  refused  goods,  when  tendered  by  a  carrier,  and 
claimed  that  he  had  never  purchased  them  from  the  consignor,  the  car- 
rier must  not  only,  store  the  goods,  but  exert  reasonable  efforts  to  in- 
form the  consignor  of  the  facts,  or  it  will  be  liable  for  injury  to  the 
goods. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  U  324-330;  Dec. 
Dig.  f  89.*] 

3.  Carbiebs  (§  94*) — Kefusal  of  Consioheb  to  Accept  Fbeioht  Tendebed — 

Obligation  of  Cabbieb. 

Where  a  consignor  seeks  to  recover  from  a  carrier  damages  to  goods, 
refused  by  the  consignee  when  tendered,  on  the  theory  that  the  carrier 
shoald  have  given  notice  of  the  refusal,  the  carrier  may  show  that  It 
mailed  a  notice  to  the  consignor,  stating  that  the  consignee  bad  refused 
to  receive  the  goods. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  367-395,  456; 
Dec.  Dig.  §  94.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Reuben  Fine  against  William  M.  Barrett,  as  President  of 
the  Adams  Express  Company.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1913,  before  SEABURY,  GERARD,  and 
BIJUR,  JJ. 

Edward  V.  <3onwell  and  Robert  E.  Palmer,  both  of  New  York  City, 
for  appellant. 
I.  Gainsburg,  of  New  York  City,  for  respondent. 

SEABURY,  J.  Plaintiff,  in  the  city  of  New  York,  on  April  27, 
1912,  delivered  to  the  defendant  two  packages,  consigned  to  the  Fair 
Company,  Providence,  R.  I.,  and  received  from  the  defendant  its  ex- 
press receipt.  Two  days  after  shipment  the  defendant  tendered  the 
goods  to  the  consignee,  who  refused  to  accept  them.  The  packages 
contained  19  ladies'  suits.  The  plaintiff  had  sold  them  to  the  consignee 
on  40  days'  time.  When  the  consignee  refused  to  accept  the  goods,  the 
defendant,  it  is  claimed,  did  not  notify  the  plaintiff,  and  still  retains 
the  goods.  The  proof  showed  that  on  the  day  of  shipment  the  goods 
were  worth  $132.25,  and  that  on  the  date  of  trial  they  were  worth  10 
per  cent,  of  that  amount.  • 

*Por  oUier  cases  see  same  topic  A  t  NiniBBB  In  Deo.  «  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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[  t  ]  It  is  claimed  by  the  appellant  that  the  title  to  the  goods  was  in 
the  consignee,  and  that  consequently  the  plaintiff  has  no  cause  of  ac- 
tion. While  the  consignee  was  presumptively  the  owner  of  the  goods, 
this  presumption  was  overcome  as  to  the  carrier  when  the  consignee 
refused  to  accept  delivery  of  the  goods  upon  the  ground  that  it  had  not 
ordered  them.  Under  the  circumstances  proved,  the  title  to  the  goods 
remained  in  the  consignor,  and  the  latter  may  maintain  an  action  for 
the  breach  of  the  contract  of  carriage.  Sweet  v.  Barney,  23  N.  Y. 
335 ;  Wertheimer  v.  Wells  Fargo  &  Co.  (Sup.)  112  N.  Y.  Supp.  1062. 

[2]  The  plaintiff  se^s  to  predicate  the  liability  of  the  defendant 
upon  the  ground  that  the  carrier  should  have  given  notice  to  the  con- 
signor when  the  goods  were  refused  by  the  consignee.  It  cannot  be 
said  that  the  cases  in  this  state  have  gone  so  far  as  to  assert  that  such 
is  invariably  the  duty  of  the  carrier.  Fisk  v.  Newton,  1  Denio,  45,  43 
Am.  Dec.  649;  Mayell  v.  Potter,  2  Johns.  Cas.  371;  M.  D.  Fenner 
V.  B.  &  S.  L.  R.  R.,  44  N.  Y.  505,  4  Am.  Rep.  709;  Zinn  et  al.  v. 
Steamboat  Co.,  49  N.  Y.  442,  10  Am.  Rep.  402,  Whether  or  not  the 
carrier  should  give  notice  to  the  consignor  depends  upon  the  circum- 
stances of  the  particular  case.  In  Weed  v.  Barney,  45  N.  Y.  344,  6 
Am.  Rep.  96,  Judge  Peckham,  in  reference  to  the  case  then  under  con- 
sideration, said : 

"The  authorities  would  not  seem  to  require  notice  under  the  facta  of  this 
case,  though  notice  may  be  sometimes  necessary." 

* 

The  cases  cannot  be  said  to  be  in  harmony  upon  the  question  wheth- 
er the  carrier  should  give  notice  to  the  consignor  upon  the  refusal  by 
the  consignee  to  accept  the  goods.  In  Kremer  v.  Express  Co.,  6  Cold. 
(Tenn.)  356,  it  was  distinctly  held  that  the  carrier  was  under  no  duty 
to  give  such  notice.  In  some  of  the  New  York  cases,  cited  above,  the 
court  decided  that,  under  the  facts  presented  in  those  cases,  the  car- 
rier had  done  all  that  was  required  of  it  when  it  stored  the  goods  for 
the  account  of  the  consignor. 

After  reviewing  the  authorities  upon  the  subject,  and  commenting 
upon  the  divergent  views,  Mr.  Hutchinson,  in  his  work  on  Carriers 
(section  721,  p.  806),  says: 

"But  the  better  opinion  would  seem  to  be  that  the  carrier  would  be  bound 
to  presume,  from  such  refusal,  that  the  consignor  was  still  the  owner  of  the 
goods,  and  that,  to  rellcTe  himself  from  his  responsibility  as  carrier,  it  would 
be  necessary  for  him  to  store  them  either  in  his  own  warehouse  or  with  some 
responsible  warehouseman,  and  give  notice  of  the  fact  to  such  consignor  or 
owner." 

Such  we  think  is  the  just  rule  applicable  to  the  facts  here  disclosed. 
The  consignee  having  refused  the  goods  and  claimed  never  to  have 
purchased  them,  it  was  not  enough  for  the  defendant  to  store  the  goods 
merely,  but  it  was  required  as  a  part  of  its  contract  to  exert  reasonable 
effort  to  inform  the  consignor  of  this  fact.  If  the  record  before  us 
showed  that  the  carrier  had  not  done  this,  we  would  not  feel  justified 
in  disturbing  the  judgment. 

[3]  The  appellant,  however,  attempted  upon  the  trial  to  prove  that 
it  had  mailed  notice  to  the  consignor  that  the  consignee  had  refused 
to  receive  the  goods.    This  evidence  was  stricken  out  by  the  court  be- 
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low,  and,  as  the  appellant  was  not  accorded  an  opportunity  of  proving 
this  fact,  the  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 


(80  Misc.  Rep.  360.) 

VAN  TVTL,  State  Bank  Superintendent,  y.  ROBIN  et  al. 
(Snpreme  Court,  Special  Term,  New  York  County.    April,  1913.) 

1.  CONSTITUTIONAIi  LAW   (§  48*) VaMDITT  OF  STATUTE DETEBMINATIOIT. 

The  Special  Term  of  the  Supreme  Court  will  not  declare  an  act  of  the 
legislature  unconstitutional  unless  the  Tiolatlon  is  plain  and  patent  upon 
the  face  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  {.46; 
Dec.  Dig.  i  48.*] 

2.  Barks  and  Bankino  (g  49*) — StrPEBiNTENDENT  or  Banks — ^Rioht  to  Sub 

Stockholdebs. 

The  superintendent  of  banks  may  sue  to  compel  stockholders  to  con- 
tribute to  a  deficiency  of  assets,  In  order  to  perform  his  duties  under 
Banking  Law  (Consol.  Laws  1909,  c.  2)  §  19,  as  amended  by  Laws  1910, 
c.  452,  providing  that  he  shall  collect  all  the  debts  and  accounts  of  an 
insolvent  bank  and,  "if  necessary  to  pay  the  debts  of  such  corporation, 
enforce  the  individual  liability  of  the  stockholders,"  though  there  has 
been  no  dissolution  and  no  receiver  appointed. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {{  71- 
81%,  513,  534,  535;   Dec.  Dig.  |  49.*] 

3.  Banks  and  Banking  (5  48*) — Stockholdebs — ^Liabiutt. 

Stockholders  of  an  Insolvent  bank  who,  though  they  had  disposed  of 
their  stock,  failed  to  have  it  transferred  upon  the  books  of  the  corpora- 
tion, were  liable  as  stockholders  to  its  creditors. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  i{  69. 
70;  Dec.  Dig.  |  48.*] 

4.  Banks  and  Banking  ({  48*) — Banking — ^Liabilitt  of  Stockholdebs. 

Where  the  stockholders  of  an  insolvent  bank  had  sold  their  stock  more 
than  two  years  before  action  was  brought  against  them,  but  had  failed 
to  have  their  stock  transferred  upon  the  books  of  the  corporation,  they 
did  not  cease  to  be  stockholders;  and  hence  the  statute  of  limltatioiis 
did  not  run  as  to  Uie  cause  of  action  against  them. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  ({  69, 
70;   Dec.  Dig.  I  48.*] 

6.  Pleading  (i  204*)— Dejcubbeb  to  Answek — Repetition. 

Where  the  answer  of  defendants,  setting  up  demurrable  affirmative  de- 
fenses, repeated  the  general  and  specific  denials,  and  plaintiff  did  not 
move  to  have  such  repetitions  stricken  out  he  could  not  on  demurrer 
raise  the  question  of  the  sufficiency  of  the  new  matter  contained  in  the 
affirmative  defenses. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  |g  486-490;  Dec. 
Dig.  I  204.*] 

6.  Banks  and  Banking  (|  47*) — Liabilitt  of  Stockholdebs — Defenses. 

In  an  action  to  enforce  the  individual  liability  of  the  stockholders  of 
an  insolvent  bank,  it  was  a  good  defense  that  the  stock  standing  in  the 
names  of  defendants  on  the  stock  books  of  the  bank  was  held  by  them 
merely  as  collateral  security ;  the  stock  book  being  only  presumptive  evi- 
dence of  title  in  defendants  and  subject  to  rebuttal,  since  it  is  always 

*For  otber  saam  «ee  aama  topic  &  !  numbeb  In  Dec.  &  Am.  Digs.  1907  to  data,  ft  Rep'r  Indezas 
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competent  to  show  that  an  instrument  absolute  on  Its  face  was  Intended 
only  as  security. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {§  62, 
64-68,  341;   Dec.  Dig.  i  47.*] 

7.  Banks  and  Banking  (§  47*) — ^Liability  of  Stockholdbbs — Defenses. 

In  an  action  to  enforce  the  individual  liability  of  stockholders  of  an 
insolvent  bank,  it  was  no  defense  that  the  bank  became  insolvent  through 
the  negligence  and  misfeasance  of  its  directors. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  {{  62. 
64-68,  341 ;   Dec.  Dig.  §  47.*] 

8.  Banks  and  Banking  (i  49*) — LiAnrLrrr  of  Stockholders — Defenses. 

In  an  action  to  enforce  the  individual  liability  of  a  stockholder  of  an 
Insolvent  bank,  an  answer,  which  practically  admitted  that  the  stock 
standing  in  defendant's  name  was  transferred  to  him  with  his  knowledge 
for  a  purpose  to  which  he  consented,  presented  no  defense. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  Sf  71- 
81%,  513,  534,  535;   Dec.  Dig.  |  49.*] 

Action  by  George  C.  Van  Tuyl,  Jr.,  Superintendent  of  Banks  of  the 
State  of  New  York,  against  Joseph  G.  Robin  and  others.  Demurrers 
disposed  of. 

Breed,  Abbott  &  Morgan,  of  New  York  City  (Henry  H.  Abbott  and 
Edward  A.  Craighill,  Jr.,  both  of  New  York  City,  of  counsel),  for 
plaintiff. 

James,  Schell  &  Elkus,  of  New  York  City  (Joseph  M.  Proskauer 
and  Wesley  S.  Sawyer,  both  of  New  York  City,  of  counsel),  for  de- 
fendant Hall. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Moses  H.  Gross- 
man and  Gerald  B.  Rosenheim,  both  of  New  York  City,  of  counsel), 
for  defendant  Baer. 

Daniel  Seymour,  of  New  York  City  (George  W.  Carr,  of  New  York 
City,  of  counsel),  for  defendant  D.  Seymour. 

Rose  &  Putzel,  of  New  York  City  (Benjamin  G.  Paskus  and  Jacob 
Scholer,  both  of  New  York  City,  of  counsel),  for  defendant  Price. 

Wing  &  Russell,  of  New  York  City,  for  defendant  Jesup. 

Edward  M.  Grout  and  Paul  Grout,  both  of  New  York  City,  for  de- 
fendant People's  Surety  Company  of  New  York. 

George  W.  Carr,  of  New  York  City,  for  defendant  N.  Seymour. 

Jerome  H.  Buck,  of  New  York  City,  for  defendant  Ehrich. 

Henry  K.  Heyman,  of  New  Yoric  City,  for  defendant  Tracy. 

Eugene  Cohn  and  Julius  Levy,  both  of  New  York  City  (Eugene 
Cohn,  of  New  York  City,  of  counsel),  for  defendant  Haebler. 

White  &  Case,  of  New  York  City  (Joseph  M.  Hartfield,  of  New 
York  City,  of  counsel),  for  defendant  McCabe. 

Charles  L.  Hoffman,  of  New  York  City,  pro  se. 

Clarence  Kimball,  of  New  York  City  (A.  Delos  Kneeland,  of  New 
York  City,  of  counsel),  for  defendant  Lyle. 

Wellman,  Gooch  &  Smyth,  of  New  York  City,  for  defendant  Mills. 

Owen  C.  Becker,  of  Oneonta,  for  defendant  Keyes. 

WHITAKER,  J.  -This  is  ail  action  brought  by  the  superintendent 
of  banks  to  ascertain  the  existing  assets  and  liabilities  of  the  North- 

*For  other  cases  see  same  topic  A  i  nvubxb  In  Dec.  &  Am.  Digs.  1807  to  date,  tt  Rep'r  Indexes 
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em  Bank  of  New  York,  to  determine  the  deficiency  of  assets,  if  any, 
and  to  compel  the  stockholders  to  contribute  to  such  deficiency  accord- 
ing to  the  number  of  shares  of  stock  held  by  each.  The  plaintiff  is 
; resumed  to  have  joined  all  the  stockholders  of  record  as  defendants, 
he  defendant  Ferdinand  Hall  and  others  demur  to  the  sufficiency  of 
the  complaint :  First,  upon  the  ground  of  insufficiency  of  facts  alleged ; 
second,  that  plaintiff  has  not  the  legal  capacity  to  sue ;  third,  that  the 
act  which  attempts  to  make  stockholders  liable  violates  the  Constitu- 
tion of  the  United  States  and  the  Constitution  of  the  state  of  New 
York. 

[  1  ]  The  third  ground  is  overruled  without  discussion,  inasmuch  as 
section  7  of  article  8  of  the  Constitution  of  the  state  of  New  York  spe- 
cially provides  that  stockholders  of  banks  shall  be  liable  to  creditors; 
moveover,  the  Special  Term  will  not  declare  an  act  of  the  Legislature 
unconstitutional  unless  the  violation  is  plain  and  patent  upon  the  face 
of  the  statute.  The  first  and  second  grounds  of  demurrer  will  be  con- 
sidered in  the  inverse  order  in  which  they  are  stated,  inasmuch  as  the 
solution  of  the  first  largely  depends  upon  the  disposition  of  the  second. 
The  specific  grounds  of  the  second  ground  of  the  demurrer  are  that : 

"Tbe  plaintiff  has  not  legal  capacity  to  sue  in  that  the  alleged  cause  of 
action  described  in  the  complaint  Is  not  vested  in  the  plaintiff  and  that  tbe 
said  alleged  cause  of  action,  if  any,  is  In  persons  other  than  tbe  plaintiff,  and 
in  that  there  are  no  provisions  in  tbe  statutes  of  tbe  state  of  Kew  York  vest- 
ing the  said  alleged  cause  of  action  in  tbe  plaintiff." 

[2]  There  are  certain  fundamental  principles  applicable  to  the  case : 
First,  the  liability  of  stockholders  to  the  creditors  of  an  insolvent  bank 
has  been  recognized  both  by  the  Constitution  and  statutes  of  the  state 
since  1846 ;  second,  the  only  persons  who  have  any  property  interest 
in  a  banking  corporation  are  the  creditors  and  the  stockholders,  and 
the  liability  of  the  stockholder  upon"  his  stock  is  for  the  benefit  of  the 
creditors.  Admitting  the  liability  of  the  stockholder  for  the  benefit  of 
the  creditor,  it  is  entirely  immaterial  to  the  stockholder  from  an  equi- 
table point  of  view  whether  his  liability  is  enforced  by  a  creditor,  a  re- 
ceiver, or  the  superintendent  of  banks.  It  will  not  cost  him  any  more, 
and  possibly  not  as  much,  to  discharge  his  liability  to  or  through  the 
superintendent  of  banks,  as  it  would  through  a  receiver  or  at  the  suit 
of  a  creditor  or  receiver.  Therefore  the  payment  to  the  superintend- 
ent of  banks,  either  voluntary  or  by  an  action,  would  afford  him  pro- 
tection from  paying  over  again.  There  can  be  no  doubt  of  the  right 
of  the  superintendent  of  banks  to  receive  and  distribute  the  money. 
The  demurrer  upon  this  ground,  therefore,  is  technical  and  does  not 
commend  itself.  This  liability  of  the  stockholders  being  solely  for  the 
benefit  of  the  creditors,  when  once  discharged  and  the  moneys  arising 
therefrom  having  been  applied  as  the  law  directs,  whether  the  same 
was  applied  through  the  superintendent  of  banks,  a  receiver,  or  vol- 
untarily by  the  stockholders  themselves,  the  stockholders  could  not  be 
called  upon  to  pay  again  at  the  suit  of  any  person.  With  these  gen- 
eral principles  in  view,  I  do  not  think  that  the  demurrer  should  be 
sustained,  unless  it  is  plain  that  the  statute  does  not  authorize  the  ac- 
tion. 
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There  have  been  constitutional  provisions  and  statutes  providing  for 
the  liability  of  stockholders  of  banks.  Const.  1846,  art.  8,  §  7 ;  Const. 
1894,  art.  8,  §  7;  Laws  1849,  c.  226.  As  to  the  method  of  enforcing 
the  liability,  there  have  been  statutes  passed  from  time  to  time,  and 
it  would  not  serve  any  purpose  to  set  them  forth  in  detail.  I  might 
perhaps  mention  section  '71  of  the  Banking  Law  in  passing,  upon 
which  defendant  places  much  reliance  and  which  applies  only  where 
the  corporation  has  been  dissolved  and  a  permanent  receiver  has  been 
appointed.  In  the  case  at  bar  there  has  been  no  dissolution  and  there 
is  no  receiver.  The  latest  expression  of  the  Legislature  upon  the  ques- 
tion is  section  19  of  the  Banking  Law,  as  amended  by  the  Laws  of 
1910,  c.  452.  This  section  is  in  conformity  with  a  comparatively  new 
and  improved  system  of  taking  charge  of  insolvent  banks  and  winding 
up  their  affairs.  It  was  the  intention  of  the  Legislature  to  simplify 
the  method.  This  section  provides  that  the  superintendent  of  banks 
shall  collect  all  the  debts  and  accounts  of  the  bank,  and  may  "if  neces- 
sary to  pay  the  debts  of  such  corporation  enforce  the  individual  lia- 
bility of  the  stockholders."  This  provision  must  have  some  meaning 
and  there  is  only  one  way  for  the  superintendent  of  banks  to  enforce 
this  liability,  and  that  is  by  an  action.  I  am  of  the  opinion,  therefore, 
that  the  right  of  the  superintendent  of  banks  to  prosecute  this  action 
is  not  only  founded  upon  reason,  but  is  sustained  by  authority,  and 
that  the  facts  stated  in  the  complaint  are  sufficient.  Van  Tuyl  v. 
Scharmann,  N.  Y.  Law  J.,  June  26,  1912,  opinion  by  Crane,  J.,  af- 
firmed in  153  App.  Div.  902,  137  N.  Y.  Supp.  1147;  Cheney  v.  Schar- 
mann, 145  App.  Div.  456,  129  N.  Y.  Supp.  993.  It  follows  that  the 
demurrers  to  the  complaint  by  the  defendants  Ferdinand  Hall,  Abe 
Baer,  and  Daniel  Seymour  must  be  overruled,  with  costs. 

There  are  also  several  affirmative  and  separate  defenses  set  up  by 
the  various  defendants  to  which  the  jilaintiff  has  demurred.  Some  of 
these  defenses  allege  that  the  respective  defendants  had  sold  and  de- 
livered the  shares  of  stock  owned  by  them,  some  at  auction,  some  oth- 
erwise ;  that  the  stock  certificates,  duly  indorsed  and  assigned,  had  been 
delivered  to  the  respective  vendees,  and  that  powers  of  attorney  to 
transfer  the  stock  had  been  given  to  the  purchasers,  and  that  in  some 
instances  the  shares  so  sold  had  been  delivered  to  the  defendant  bank, 
and  should  have  been  transferred  upon  the  stock  books  of  the  defend- 
ant bank ;  that  the  sales  were  made  in  good  faith  for  value  to  citizens 
of  the  state  of  full  age ;  that  at  the  time  they  were  made  the  defend- 
ant bank  was  solvent;  and  that  in  many  instances  they  were  made 
more  than  two  years  before  the  commencement  of  the  present  action. 
Some  of  these  affirmative  defenses  are  preceded  by  general  or  specific 
denials  of  the  allegations  of  the  complaint,  and  in  some  of  the  an- 
swers setting  up  affirmative  defenses  the  previous  general  or  specific 
denials  are  incorporated  and  made  part  of  the  affirmative  defenses. 
An  examination  of  the  statutes  and  decisions  forces  the  conclusion 
that  none  of  these  affirmative  defenses  of  themselves  are  sufficient  in 
law. 

The  Constitution  of  1894  (section  7  of  article  8)  makes  all  stock- 
holders in   a  banking  corporation   individually   responsible,   to   the 
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amount  of  their  respective  shares,  for  all  its  debts  and  liabilities  of 
every  kind.  This  provision  is  not  self-executing,  but  establishes  the 
liability  of  stockholders  of  banks  to  the  amount  of  their  stock  as  part 
of  the  organic  law  of  the  state,  making  it  the  duty  of  the  lawmaking 
power  to  enact  such  laws  as  it  in  its  wisdom  should  deem  proper  for 
the  purpose  of  effectually  enforcing  the  liability.  In  pursuance  of 
this  duty  the  Legislature  has  enacted  the  various  sections  of  the  stat- 
utes heretofore  referred  to.  Section  2  of  the  Banking  Law,  as 
amended.  Laws  of  1910,  c  126  (which  seems  to  have  been  overlooked), 
provides  as  follows : 

"The  term  'stockholder,'  when  used  in  this  chapter,  shall  apply  not  only 
to  snch  persons  a*  appear  hy  the  hook$  of  the  corporation  to  be  stockholders, 
but  also  to  every  owner  of  stock,  legal  or  equitable,  although  the  same  may 
be  on  such  books  in  the  name  of  another  person,  but  not  to  a  person  who 
may  hold  the  stock  as  collateral  for  security  for  the  payment  of  a  debt." 

Whenever,  therefore,  the  word  "stockholder"  is  used  in  subsequent 
sections,  it  means  both  stockholders  of  record  and  those  with  an  eq- 
uitable or  legal  title  to  such  stock.  Section  71  of  the  Banking  Law 
provides  that: 

"The  stockholders  of  every  snch  corporation  shall  be  Individually  responsi- 
ble, equally  and  ratably,  •  •  •  for  all  •  •  *  debts  •  •  •  of  such 
corporation,  to  the  extent  of  the  amount  of  their  stock  therein.    •    •    •  " 

[3]  It  will  be  observed  by  reading  section  71  with  section  2  that 
it  applies  to  those  persons  who  appear  by  the  books  of  the  corporation 
to  be  stockholders ;  and  by  section  72  it  is  made  plain  how  a  stock- 
holder as  defined  by  section  2  may  escape  liability,  viz.,  by  transferring, 
his  stock  on  the  books  of  the  bank  while  the  bank  is  solvent  to  a  res- 
ident of  this  state  of  full  age  previous  to  any  default  in  the  payment 
of  any  debt  or  liability  of  the  corporation.  Mr.  Justice  Robson,  in  the 
case  hereinafter  cited,  evidently  construed  section  32  of  the  Stock 
Corporation  Law  (Consol.  Laws  1909,  c.  59)  as  applicable  to  banking 
corporations.  If  it  is  applicable,  it  simply  strengthens  my  conclusion 
that  the  record  stockholder  is  liable,  even  though  he  has  sold  his  stock. 
I  think,  however,  without  resorting  to  said  section  32,  that  the  de- 
fendants who  have  failed  to  have  their  stock  transferred  upon  the 
books  of  the  defendant  are  liable.  Wheeler  v.  Werner,  140  App.  Div. 
695,  125  N.  Y.  Supp.  637. 

[4]  The  allegations  in  the  affirmative  answers  setting  up  the  two 
years'  limitation  do  not  constitute  a  defense  under  the  statutes  as  I 
have  interpreted  them,  inasmuch  as  the  defendants  have  not  ceased  to 
be  stockholders. 

The  demurrers  to  the  affirmative  defenses  in  the  answers  of  the 
defendants  Jules  S.  Ehrich,  Joseph  E.  Tracy,  Theodore  Haebler,  Rob- 
ert W.  Lyle,  and  De  Forest  Keyes  are  sustained,  without  costs. 

[6]  While  the  affirmative  defenses  of  the  defendants  David  Price 
and  Arthur  E.  McCabe  of  themselves  are  insufficient  in  law  under  the 
above  ruling,  still  the  demurrers  to  such  affirmative  answers  must  be 
and  are  overruled,  without  costs,  inasmuch  as  the  affirmative  answers 
repeat  the  general  and  specific  denials,  and  the  plaintiffs  should  have 
moved  to  have  such  repetitions  stricken  out,  and  cannot  now  raise 
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the  question  as  to  the  sufficienqr  of  the  new  matter  contained  in  ihe 
affirmative  defenses.  Wiener  v.  Boehm,  126  App.  Div.  703,  111  N. 
Y.  Supp.  126. 

[8]  The  answers  of  the  defendants  Edward  N.  Jesup  and  People's 
Surety  Company  of  New  York  set  up  as  affirmative  defenses  that 
they  hold  the  stock  as  collateral  security  and  that  they  never  held  it  in 
their  own  right.  Under  sections  2  and  71  of  the  Banking  Law  and 
section  58  of  the  Stock  Corporation  Law,  persons  holding  stock  as 
collateral  security  are  not  liable.  The  mere  fact  that  the  stock  stood 
in  their  names  upon  the  stock  books  of  the  bank  does  not  make  them 
liable.  The  stock  book  is  presumptive  evidence  only  of  the  title.  It 
may  be  rebutted  and  the  character  of  the  ownership  shown.  It  is  al- 
ways competent  to  show  that  an  instrument  absolute  upon  its  face  was 
intended  only  as  a  security.  McMahon  v.  Macy,  51  N.  Y.  155.  The 
demurrers  therefore  to  affirmative  defenses  set  up  in  the  answers  of 
the  defendants  Edward  N.  Jesup  and  People's  Security  Company  of 
New  York  are  overruled,  without  costs. 

The  questions  raised  by  the  demurrer  to  the  first  and  second  "sep- 
arate" defenses  set  up  by  defendant  Norman  Seymour  are  disposed 
of  by  the  conclusions  above  set  forth. 

[7]  The  "affirmative"  defense  set  up  in  said  Seymour's  answer  is, 
in  substance,  that  the  directors  of  the  defendant  bank  wasted,  misap- 
plied, illegally  loaned,  and  lost  the  funds  of  the  defendant  bank,  and 
that  it  was  through  the  negligence  and  misfeasance  of  the  directors 
thaf  the  defendant  bank  became  insolvent.  This  is  clearly  no  defense. 
The  directors  could  neither  deprive  the  creditors  of  their  constitu- 
tional and  statutory  rights  against  the  stockholders,  nor  could  they 
relieve  the  stockholders  of  their  liabilities  under  the  Constitution  and 
the  statutes.  The  demurrer  to  the  separate  and  affirmative  defenses 
set  up  in  the  answer  of  defendant  Norman  Seymour  is  sustained,  with- 
out costs. 

The  demurrer  to  the  "further  and  distinct  defense"  of  the  defend- 
ant Charles  L.  Hoffman  is  sustained,  without  costs. 

[8]  The  separate  defense  of  the  defendant  William  H.  Mills  is 
clearly  insufficient.  It  practically  admits  that  the  stock  was  transferred 
to  defendant  in  his  name  and  with  his  knowledge  for  a  purpose  to 
which  he  consented.  It  does  not  allege  that  it  was  transferred  to  him 
without  his  knowledge  or  consent  or  authority,  or  against  his  wishes. 
As  a  matter  of  fact,  the  issues  which  the  separate  defense  attempts 
to  raise  can  probably  be  tried  under  the  general  denial.  The  demurrer 
to  such  separate  defense  is  sustained,  without  costs. 

Demurrer  to  separate  defense  sustained,  without  costs. 
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MITCHBLL  T.  FARLET. 
(Supreme  Court,  Appellate  Term,  First  Department.    June  24,  1913.) 

Paykent  (f  73*) — Evidence. 

Where  plaintiff,  suing  for  services  rendered,  failed  to  prove  an  account 
stated,  and  relied  on  tlie  reasonable  value  of  the  services,  and  Introduced 
bills  rendered  defendant,  and  the  bills  contained  credits  of  more  tbau 
the  amount  sued  for,  a  prima  facie  case  of  payment  was  established. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent.  Dig.  gi  220,  222-225, 
232-238;   Dec.  Dig.  i  73.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  James  Mitchell  against  Ann  Farley.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

John  V.  Judge,  of  New  York  City,  for  appellant. 
Robert  S.  Conklin,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sues  for  services  alleged  to  be  worth  $246  for 
shoeing  defendant's  horses.  The  complaint,  which  was  in  writing,  also 
alleged  an  account  stated.  Defendant  conceded  the  value  of  the  serv- 
ices rendered  between  approximately  January  1,  1912,  and  August 
31,  1912;  that  being  the  period  during  which  defendant  owned  the 
business,  which,  apparently,  previously  had  been  owned  by  her  de- 
ceased husband. 

Plaintiff,  in  support  of  his  case,  introduced  the  bills  or  statements 
which  he  had  rendered  defendant  during  the  period  named.  These 
bills  call  for  an  amount  aggregating  much  more  than  plaintiff's  claim, 
because  they  begin  with  a  statement  of  an  account  rendered  which  is 
unexplained  by  plaintiff,  but  explained  by  defendant  as  a  claim  against 
defendant's  husband.  On  the  other  hand,  the  bills  contained  credits  of 
more  than  the  amount  of  the  value  of  plaintiff's  services.  Through 
some  misunderstanding,  the  significance  of  these  credits  was  over- 
looked at  the  trial,  and  defendant  made  a  motion  for  a  new  trial,  based 
on  what  she  called  newly  discovered  evidence.  The  propriety  of  the 
denial  of  that  motion  need  not  be  considered,  because  it  is  apparent 
that  plaintiff,  having  failed  to  prove  an  account  stated,  and  relying,  as 
he  says,  upon  the  reasonable  value  of  the  services,  has  made  out  a 
prima  facie  case  of  payment  by  defendant. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


LICHTENSTEIN  v.  KONIO. 
(Supreme  (3ourt,  Appellate  Term,  First  Department.    June  24,  1913.) 

PI.BADINO    (S    258*) — AUENDMKNT   AT   TRIAL. 

In  an  action  for  damages  for  failure  to  properly  dye  a  plush  coat  de- 
livered to  defendant  for  that  purpose,  where  defendant  failed  to  deny 
the  allegation  that  the  coat  was  worth  $50,  but  on  its  being  called  to 

■For  other  caae*  se«  aam«  topic  ft  I  imiiBiB  In  Deo.  *  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  court's  attention  at  the  close  of  plaintiff's  case  asked  leave  to  amend 
the  answer  by  denying  the  value  as  alleged,  and  consented  to  an  ad- 
journment If  plaintiff  claimed  surprise  by  reason  of  the  proposed  amend- 
ment, and  there  was  evidence  that  the  coat  was  15  years  old  and  that 
the  nap  was  badly  worn  in  places,  It  was  error  to  refuse  to  permit  the 
amendment. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  SS  765-782;  Dec 
Dig.  g  258.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Gertrude  Lichtenstein  against  Anna  M.  Konig.  From  a 
judgment  on  a  verdict  for  plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUI^  JJ. 

Louis  J.  Rosett,  of  New  York  City,  for  appellant. 
Brussel  &  Beebe,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  plaintiff  sued  for  damages  for  the  failure  of 
the  defendant  to  properly  dye  a  plush  coat  delivered  to  her  for  that 
purpose.  There  were  three  paragraphs  in  the  complaint,  and  in  the 
first  one  the  value  of  the  coat  was  placed  at  $50.  This  paragraph  was 
not  denied  by  the  answer. 

Upon  the  trial,  as  the  plaintiff's  attorney  was  about  to  close  his  case, 
he  called  the  attention  of  the  court  to  the  fact  that  the  value  of  the  Qoat 
was  admitted  to  be  $50,  whereupon  the  defendant's  attorney  asked 
leave  to  amend  his  answer  by  denying  the  value  of  the  coat  to  be  that 
sum,  and  consented  that  the  case  might  be  adjourned  if  the  plaintiff 
claimed  surprise  by  reason  of  the  proposed  amendment.  The  court 
below  refused  to  allow  the  amendment,  and  subsequently,  without  any 
testimony  on  either  side  as  to  value,  gave  judgment  for  the  plaintiff 
for  the  sum  of  $50  and  costs.    There  was  testimony  to  the  effect  that 

I  the  coat  was  about  15  years  old,  and  that  the  nap  was  badly  worn  m 

I  places.    Under  such  circumstances  the  amendment  should  be  allowed, 

'  and  it  was  error  to  refuse. 

I  Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 

1  to  abide  the  event. 


(81  Misc.  Bep.  205.) 

HAVILAND  V.  BOMMEKSHEIM. 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

Judgment  (§  106*) — Dbfatjxt — Pleadihg. 

Summary  proceedings  to  eject  a  tenant  having  been  Instituted  by  a 
precept  returnable  on  the  same  day  it  was  Issued,  the  tenant  appeared; 
but  her  attorney  withdrew,  on  the  court  imposing,  as  a  condition  of  giving 
an  extension  of  time  to  file  an  answer,  an  immediate  trial  of  the  issue. 
On  the  next  morning  another  attorney  appeared  and  presented  a  verified 
answer,  which  he  offered  to  file,  preceded  by  an  application  for  the  ad- 
journment of  the  trial.  Held,  that  it  was  error  to  refuse  to  receive  the 
answer,  and  to  grant  judgment  for  plaintiff  as  on  default  in  pleading; 

•For  oUier  casts  see  same  topic  A  I  numbbb  In  Dec.  &  Am.  Digs.  IS07  to  date,  ft  Rep'r  Indexes 
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but  tbe  court  shonld  bare  received  the  answer,  and  then  disposed  of  xiie 
application  for  adjournment  according  to  tbe  exigencies  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  S{  160,  162,  180- 
190;   Dec.  Dig.  §  106.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Charles  E.  Haviland  against  Helen  Bommersheim.  From 
a  final  order  in  summary  proceedings,  entered  in  favor  of  plaintiff's 
landlord  for  the  dispossession  of  defendant's  tenant,  she  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Charles  W.  Gould,  of  New  York  City,  for  appellant. 

Ivins,  Wolflf  &  Hoguet,  of  New  York  City  (Robert  Louis  Hoguet 
and  James  S.  Y.  Ivins,  both  of  New  York  City,  of  counsel),  for  re- 
spondent. 

PAGE,  J.  These  proceedings  were  instituted  by  the  landlord  to 
dispossess  a  tenant  alleged  to  be  holding  over  after  the  expiration  of 
the  term  by  virtue  of  Sie  termination  mereof  by  notice.  Service  of 
the  precept  on  the  subtenant  was  made  at  12 :35  p.  m.  on  the  1st  day 
of  April,  and  on  the  tenant  by  delivering  to  a  person  of  suitable  age 
on  the  premises  and  affixing  a  copy  to  the  premises.  The  precept  was 
returnable  at  3  o'clock  the  same  day.  The  tenant  appeared  upon  the 
return. 

There  was  no  stenographer  present,  and  no  record  was  made  of  the 
proceedings.  Unfortunately  the  stenographer's  minutes  of  the  pro- 
ceedings on  the  morning  of  April  2d  appear  to  be  incomplete.  It  ap- 
pears from  the  record  that  the  attorney  for  the  tenant  had  withdrawn 
the  day  before,  when  the  court  had  imposed,  as  a  condition  of  giving 
an  extension  of  time  to  file  an  answer,  an  immediate  trial  of  the  issue, 
and  another  attorney  appeared  the  next  morning  and  presented  a  veri- 
fied answer.  It  does  not  appear  from  the  record,  except  from  the 
statement  of  the  judge,  that  this  offer  was  preceded  by  an  application 
for  an  adjournment  of  the  trial.  The  justice  refused  to  receive  the 
answer,  and  granted  judgment  as  on  default  in  pleading. 

In  this  he  erred.  The  answer  should  have  been  received,  and  then 
such  disposition  made  of  the  application  for  an  adjournment  of  the 
trial  as  the  exigencies  of  the  case  required.  If  the  justice  had 
refused  to  adjourn  the  trial,  the  counsel  for  the  tenant  might  have  still 
remained  and  attempted  to  defeat  the  landlord  on  cross-examination 
of  the  landlord's  witnesses,  or  by  the  production  of  documentary  evi- 
dence, even  if  he  did  not  have  witnesses  present  in  his  own  behalf. 
This  was  not  a  judgment  by  default,  as  the  attorney  was  present  and 
duly  offered  his  answer. 

The  final  order  is  reversed,  and  a  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event.  The  answer  may  be  filed  nunc  pro  tunc. 
All  concur. 

•For  otber  cases  see  nine  topic  ft  i  mvubbs  In  Dec.  *  Am.  Digs.  UOT  to  date,  A  Rep'r  Indexes 
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LITLB  V.  COWEN  CO. 
(Supreme  Coort,  Appellate  Term,  First  Department    June  24,  1913.) 

CONTBACTS  (I  229*) — Performance — Hecovebt — Compensation. 

Where  a  contract  under  which  plaintiff  recovered  provided  that  on 
payment  for  the  drawings  contracted  for  he  should  release  his  claim  for 
advertising  drawings  previously  prepared,  which  was  the  subject  of  his 
first  cause  of  action,  he  should  not  be  allowed  to  recover  full  payment 
for  the  drawings  under  his  contract,  and  also  to  recover  on  the  claim  be 
had  agreed  to  release. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {{  1045-105T, 
105&-1066,  1070,  1077;   Dec  Dig.  8  229.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Arthur  Litle  against  the  Cowen  Company.  Judgment  for 
plaintiff  for  $347  damages  and  costs,  and  defendant  appeals.  Modified 
and  affirmed. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Louis  S.  Posner,  of  New  York  City,  for  appellant. 
Jesse  Weil,  of  New  York  City,  for  respondent. 

PER  CURIAM.  We  are  of  the  opinion  that  the  plaintiff  performed 
his  contract,  except  as  performance  was  prevented  by  the  failure  or 
refusal  of  the  defendant  to  furnish  the  matter  for  some  of  the  draiy- 
ings,  and  hence  was  entitled  to  recover  on  his  second  cause  of  action. 
The  contract  under  which  such  recovery  was  had,  however,  provided 
that  on  payment  for  the  drawings  covered  by  that  contract  he  would 
release  the  claim  for  the  drawings  prepared  for  advertisements  of  Cli- 
max tobacco,  which  was  the  subject  of  his  first  cause  of  action.  He 
should  not  be  allowed,  therefore,  to  recover  full  payment  for  his  work 
under  the  second  cause  of  action,  and  also  retain  the  benefit  of  the 
claim  that  he  had  agreed  to  release. 

The  judgment  will  therefore  be  modified,  by  reducing  the  same  to 
the  sum  of  $280,  and  appropriate  costs  in  the  court  below,  axA.  ^ 
modified,  affirmed,  without  costs  of  this  appeal.  ' 


KASS  V.  BLTJMBEHG  et  al. 

(Supreme  C!ourt  Appellate  Term,  First  Department    June  24,  1913.) 

Bills  asd  Notes  (S  3.36*) — Indobseuent — Bona  Fide  Holdeb — DEFEtiasa^ 
UsuBT — Evidence.  "=»--- 

Under  Negotiable  Instruments  Law  ((^nsol.  Iiaws  1909,  c.  38)  {  91,  ^ 
fining  a  holder  In  due  course  as  one  who,  among  other  elements,  haa  ^ 
notice  of  any  infirmity  in  the  instrument  when  it  was  negotiated  to  hlin* 
an  indorser  of  a  note  sued  on,  alleged  to  be  void  for  usury,  was  eiDh 
titled  to  prove  in  defense  that  plaintiff,  to  whom  the  note  had  been  i)i' 
dor»ed,  had  knowledge  of  the  usury  when  he  took  the  note,  and  had 
participated  therein. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  i  817 ;  I>ec. 
Dig.  8  335.*] 

*For  other  cases  see  same  topic  &  S  mitmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Abraham  L.  Kass  against  Abraham  Blumberg  and  others, 
impleaded  with  Emil  Reibstein.  From  a  judgment  for  plaintiff,  de- 
fendant Reibstein  appeals.    Reversed,  and  new  trial  granted. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  J  J. 

Manheim  &  Manheim,  of  New  York  City  (Jacob  Manheim,  of  New 
York  City,  of  counsel),  for  appellant. 

Feltenstein  &  Rosenstein,  of  New  York  City  (Moses  Feltenstein,  of 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  The  action  is  upon  a  promissory  note.  The  appellant 
was  an  indorser.  The  defense  was  usury  in  the  making  of  the  note, 
with  an  allegation  that  the  plaintiff,  at  the  time  he  became  the  holder 
thereof,  was  aware  of  the  usury  and  participated  therein. 

The  learned  trial  court  evidently  based  its  action  upon  the  rule  that 
the  defense  of  usury  is  not  available  to  an  indorser  as  against  a  holder 
in  due  course,  pursuant  to  section  116  of  the  Negotiable  Instruments 
Law ;  but  section  91  defines  a  holder  in  due  course  as  one  who,  among 
other  elements,  had  no  notice  of  any  infirmity  at  the  time  it  was  nego- 
tiated to  him.  Defendant  should  have  been  allowed  to  prove  plain- 
tiffs knowledge  of  the  usury,  as  requested  by  him  before  the  direc- 
tion of  the  verdict. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    AH  concur. 


MANhItTAN  leasing  CO.  v.  SCHLEICHER. 
(Sopreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

Landlobd  and  Tenant  (|  173*) — Constbuctivb  Eviction. 

The  misconduct  of  the  elevator  man  in  an  apartment  house,  In  throw- 
ing water  on  the  11  year  old  nephew  of  a  tenant's  wife  and  in  applying 
to  the  wife  an  insulting  epithet  in  the  altercation  which  ensued,  does  not 
amount  to  a  constructive  eviction,  authorizing  the  cancellation  of  the 
lease,  on  reporting  the  incident  to  the  landlord's  superintendent,  though 
the  landlord  must  use  care  in  the  selection  of  the  servants,  and,  If  neces- 
sary to  the  future  enjoyment  of  the  tenant,  discharge  a  servant  guilty  ot 
misconduct. 

[Ed.  Note. — For  other  cases,  see  Iiandlord  and  Tenant,  Cent  Dig.  !§ 
705-707;   Dec.  Dig.  |  173.*1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Manhattan  Leasing  Company  against  George  Schlei- 
cher. From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  June  term,  1913,  before  SEABURY.  PAGE,  and  BIJUR,  JJ. 

Diamond  &  Abrahams,  of  New  York  City  (Milton  Diamond,  of  New 
York  City,  of  counsel),  for  appellant. 

Michael  R.  Matteo,  of  New  York  City  (Leo  Rosenberg,  of  New 
York  City,  of  counsel),  for  respondent. 

*Fto  oUiar  casM  sae  same  topic  &  {  MTnaaa  In  Dee.  &  Am.  Digs.  UOT  to  date,  A  Rep'r  Indexes 
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PAGE,  J.  The  action  was  for  rent.  The  defense,  constructive 
eviction.  The  defendant  was  a  tenant  in  one  of  plaintiff's  apartment 
houses.  The  nephew  of  defendant's  wife,  about  11  years  of  age,  was 
visiting  his  aunt,  and  the  elevator  man  threw  water  upon  the  boy, 
whereupon  an  altercation  ensued  between  the  elevator  man  and  de- 
fendant's wife,  in  which  it  is  claimed  the  elevator  man  applied  an  in- 
sulting epithet  to  her.  The  same  day  she  reported  the  incident  to  plain- 
tiff's superintendent,  and  two  days  thereafter  removed. 

If  a  constructive  eviction,  authorizing  the  cancellation  of  a  lease, 
could  be  predicated  upon  such  a  scanty  foundation,  the  signing  of 
leases  would  be  a  useless  formality.  While  we  recognize  that  the 
tenant  should  be  protected  from  insult,  and  that  it  is  the  duty  of  the 
landlord  to  use  care  in  the  selection  of  his  servants,  and  if  one  tran- 
scends the  proprieties,  if  necessary  to  the  future  enjoyment  of  the  ten- 
ant, to  discharge  him  and  employ  another,  he  must  be  given  a  reasona- 
ble opportunity  to  do  so.  We  do  not  feel  warranted  in  adding  a  lim- 
itation on  an  estate  in  land  dependent  upon  an  elevator  boy  keeping 
control  of  his  temper  under  provocation. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


(81  Misc.  Rep.  249.) 

PASSUT  v.  HEUBNER. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  24,  1013.)  - 

Biuis  AND  Notes  (J  457*) — Joint  Obuqation.  , 

A  promissory  note  payable  to  two  persons  In  the  alternative  creates  a 
Joint  Interest  in  the  payees,  bo  that  either  cannot,  in  the  other's  lifetime, 
sue  thereon  without  Joining  the  other  obligee. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Motes,  Cent  Dig.  f(  1381, 
1421-1423;  Dec.  Dig.  §  457.*] 

Bljur,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Elizabeth  Passut  against  Marion  M.  Heubner.  From  an 
interlocutory  judgment  sustaining  the  demurrer  to  the  complaint,  plain- 
tiff appeals.    Affirmed. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Bernard  H.  Sandler,  of  New  York  City  (William  J.  Lewis,  of  New 
York  City,  on  the  brief),  for  appellant. 
Richard  E.  Weldon,  of  New  York  City,  for  respondent. 

PAGE,  J.  Though  there  are  a  few  authorities  to  the  contrary  (Sam- 
uels v.  Evans,  1  McLean  [U.  S.]  473,  Fed,  Cas,  No.  12,289;  Spauld- 
ing  V.  Evans,  2  McLean  [U.  S.]  139,  Fed.  Cas.  No.  13,216;  Ellis  v. 
McLemoor,  1  Bailey  [S.  C]  13),  the  weight  of  authority  in  this 
country  overwhelmingly  supports  the  contention  of  the  respondent  that 
a  promissory  note  payable  to  two  persons  in  the  alternative  creates  a 
joint  interest  in  the  payees,  and  either  cannot  in  the  lifetime  of  the 

*For  otber  cum  sm  same  topic  A  {  nxtmbbb  In  Deo.  ft  Am.  Dlga.  1907  to  iai»,  *  Rap'r  Indazw 
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Other  sue  thereon  without  joining  the  other  joint  obligee  (Willoughby 
V.  Willoughby,  5  N.  H.  244;  Osgood  v.  Pearsons,  70  Mass.  [4  Gray] 
455;  Carr  v.  Bauer,  61  111.  App.  504;  Westgate  v.  Healy,  4  R.  I.  523; 
Quinby  v.  Merritt,  11  Humph.  [Tenn.]  440;  Collyer  v.  Cook,  28  Ind. 
App.  272,  275,  62  N.  E.  655). 

The  case  of  Stelling  v.  Grabowsky,  19  N.  Y.  Supp.  280,*  relied  upon 
by  the  appellant,  is  a  case  in  which  the  other  joint  obligee  was  de- 
ceased. By  reason  of  his  right  of  survivorship  the  remaining  obligee 
was  entitled  to  sue  upon  the  obligation  alone,  and  also  held  that,  no 
demurrer  having  been  interposed  to  the  complaint,  the  objection  that 
the  action  could  not  be  maintained  by  one  of  the  joint  obligees  v/as 
waived  and  could  not  be  taken  by  answer. 

There  seems  to  be  no  direct  authority  in  this  state,  but  upon  prin- 
ciple and  weight  of  authority  in  other  jurisdictions  I  am  of  the  opinion 
that  the  obligation  is  joint,  and  that  the  demurrer  was  properly  sus- 
tained for  defect  of  parties  plaintiffs. 

The  interlocutory  judgment  should  be  affirmed,  with  costs. 

SEABURY,  j:,  concurs. 

BIJUR,  J.  (dissenting).  Plaintiff  sues  defendant  on  her  promissory 
note,  made  to  the  order  of  plaintiff  or  another.  The  action  upon  a 
note  in  that  form  may  be  maintained  by  either  of  the  payees  without 
joining  the  other.  See  Stelling  v.  Grabowsky,  19  N.  Y.  Supp.  280.*^ 
Moreover,  in  Walrad  v.  Petrie,  4  Wend.  575,  it  has  been  held  that 
a  note  in  this  form  is  not  a  negotiable  instrument,  because  not  payable 
absolutely,  and  that  is  based  on  the  holding  that  the  meaning  of  such 
a  note  is  that  it  is  payable  to  either  payee  on  condition  that  it  has  not 
been  paid  to  the  other. 

Defendant  also  claims  that  plaintiff  fails  to  plead  that  "he  is  in  pos- 
session and  the  lawful  holder"  of  the  note ;  but  the  complaint  alleges 
that  the  other  payee  has  no  claim  or  interest  adverse  to  the  plaintiff, 
which,  in  a  liberal  construction  of  the  pleading,  is,  I  think,  sufficient. 
Furthermore,  as  the  note  in  this  form  is  not  a  negotiable  instrument 
(supra),  no  such  allegation  is  necessary. 

The  judgment  should  be  reversed,  with  costs,  with  leave  to  defend- 
ant to  interpose  an  answer  within  six  days. 

1  Reported  In  full  in  the  New  York  Supplement;  reported  as  a  memoraudum 
decision  without  opinion  in  64  Hun,  689. 
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(80  Misc.  Bep.  369.) 

CONDON  T.  BXTON-HALIi  BROKERAGE  &  VESSEL  AGENCY. 

(City  Court  of  New  York,  Trial  Term.    April,  1913.) 

1.  iNStTBANCE   (I   73*) — BbOKBBS — ^AOENCT. 

A  broker  employed  to  secure  Insurance  Is  agent  for  the  insured  and  not 
for  tbe  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  SI  99,  100 ;  Dec 
Dig.  S  73.*] 

2.  Inscbance  (8  229*) — ^Aoknts — ^Powers — Canckllation'  or  Poliot. 

An  agent  employed  merely  to  procure  insurance  has  no  implied  au- 
thority to  cancel  or  to  accept  an  operative  notice  of  cancellation. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  U  600-503;  Dec. 
Dig.  f  229.*] 

8.  InsuBANCE  (§  83*) — Agents — ^LiABH-rrT — ^"Misfeasance" — "Nonfeasance." 
Where  a  brokerage  agency  employed  to  procure  insurance  undertook  in 
the  interest  of  the  insurer  to  effect  a  cancellation  of  the  insurance  pro- 
cured and  entered  upon  Its  undertaking,  but  was  negligent  in  failing  to 
effect  the  cancellation,  it  was  liable  for  the  consequential  loss  to  the  in- 
surer, though  there  was  no  consideration  for  its  undertaking  to  effect 
the  cancellation ;  the  failure  to  complete  the  execution  of  an  engagement 
begun  constituting  an  actionable  "misfeasance,"  rather  than  a  nonac- 
tionable  "nonfeasance." 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §!  107-110 ;  Dec. 
Dig.  {  83.* 

For  other  definitions,  see  Words  and  Phrases,  toL  5,  p.  4535;  toL  6, 
pp.  4821,  4822.] 

4.  Contracts  (§  81*) — Conbidebation — SurFiciKNOT. 

An  injury  to  one  party  or  a  benefit  to  another  Is  a  sufficient  consid- 
eration for  a  promise. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  H  223,  224;  Dec. 
Dig.  I  51.*] 

Action  by  John  T.  Condon  against  the  Exton-Hall  Brokerage  &  Ves- 
sel Agency  to  recover  the  amount  paid  on  an  insurance  policy  after  no- 
tice to  agent  to  cancel.    Judgment  for  plaintiff. 

Carmody  &  Carswell,  of  New  York  City,  for  plaintiff. 
Coudert  Bros.,  of  New  York  City  (Thomas  Murray,  of  counsel),  for 
defendant 

GREEN,  J.  The  plaintiff  in  this  action  is  the  assignee  of  a  claim 
formerly  belonging  to  four  insurance  companies ;  so  hereinafter,  for  a 
complete  comprehension  of  the  facts,  when  reference  is  made  to  the 
plaintiff,  the  insurance  companies  are  intended.  The  defendant  is  a 
corporation  doing  a  general  insurance  business,  procuring  insurance 
for  clients,  and  acting  as  agents  in  certain  cases  for  insurance  compa- 
nies, and  issuing  as  such  agents  insurance  policies.  It  is  conceded  in 
the  case  at  bar  that  the  defendant  company  was  not  the  general  agent 
for  the  issuing  of  policies  for  any  of  the  companies  pIainti£F  in  this 
action.  The  defendant  in  the  course  of  its  business  submitted  a  risk 
or  application  for  insurance  upon  a  vessel  lying  in  some  Western  wa- 
ters, and  the  plaintiff  issued  the  policy  of  insurance  to  the  amount  of 
$2,000.    The  policy  was  sent  to  the  defendant,  and  subsequently  deliv- 
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ered  to  the  insured  in  the  West.  A  short  period  of  time  elapsed,  when 
plaintiff  wrote  to  the  defendant  company,  advising  it  of  its  desire  to 
cancel  the  policy,  and  stated  in  a  letter  dated  November  8,  191 1 : 

"Kindly  give  this  your  usual  prompt  attention,  and  in  the  meantime  con- 
sider this  letter  in  lieu  of  the  usual  fire  days'  notice  of  cancellation." 

On  November  10th  the  defendant  wrote : 

"We  have  ordered  the  cancellation  of  your  policy,  and  as  soon  as  received 
win  return  same  to  you." 

On  the  same  day  the  defendant  company  wrote  to  its  correspondent 
or  agency  in  the  West,  the  Insurance  Agency  Company,  informing 
said  company  that  defendant  had  received  a  letter  from  the  plaintiff  to 
effect  cancellation  of  the  policy  in  question,  stating  the  reasons  as- 
signed by  the  plaintiff  for  the  request,  and  further  stated  that  defend- 
ant "did  not  see  any  reason  why  the  risk  was  not  desirable  to  write." 
The  defendant  then  concluded  its  ietter  as  follows : 

"You  will  therefore  Investigate  and  advise  us.  Please  return  the  policy, 
and  we  will  replace  the  amount  for  you  elsewhere." 

Nothing  further  was  done,  and  on  the  22d  or  23d  of  November  the 
property  insured  was  destroyed  by  fire.  The  plaintiff  thereafter  paid 
the  insured  the  amount  of  the  policy,  because  it  had  never  been  can- 
celed, and  this  action  is  now  brought  against  the  defendant  to  recover 
the  amount  so  paid,  upon  the  ground  of  defendant's  negligence  in  fail- 
ing to  take  effective  means  to  cancel  the  policy  after  the  notice  by 
plaintiff  to  the  defendant  contained  in  the  letter  of  November  8th, 
hereinbefore  referred  to. 

The  defendant  resists  the  payment  of  plaintiff's  claim  upon  the 
ground  that  it  was  under  no  obligation  to  effect  the  cancellation,  that 
its  services  were  gratuitous,  widiout  consideration,  and  that  it  was 
under  no  legal  obligation  to  cancel  the  policy  in  suit.  This  action  is 
one  not  without  its  difficulties,  and  one  not  within  the  general  run  of 
actions,  and  for  a  proper  understanding  of  the  legal  principles  appli- 
cable thereto  it  is  necessary  to  state  a  few  well-settled  principles  of 
law,  in  order  to  observe  by  their  statement  the  distinctions  to  be  drawn 
from  them  in  this  case. 

[  1  ]  It  is  settled  beyond  controversy  in  this  state  that  a  broker  who 
is  employed  to  secure  insurance  is  the  agent  for  the  insured,  and  not 
for  the  company.  Northrup  v.  Piza,  43  App.  Div.  284,  60  N.  Y.  Supp. 
363,  affirmed  without  opinion  167  N.  Y.  578,  60  N.  E.  1117;  Morriss 
v.  Home  Ins.  Co.,  -78  Misc.  Rep.  303,  139  N.  Y.  Supp.  674. 

[2]  It  is  equally  well  settled  that  a  broker  or  agent,  employed  mere- 
ly for  the  purpose  of  procuring  insurance,  has  no  implied  authority  to 
cancel  or  to  accept  an  operative  notice  of  cancellation.  See  Richards, 
Ins.  (3d  Ed.)  388,  389,  and  cases  cited.  The  situation  thus  presented 
is  this :  The  defendant  in  this  action  was  the  agent  in  law  for  the  in- 
sured, to  procure  the  insurance,  not  to  destroy  it,  and  consequently  the 
notice  of  cancellation  served  upon  the  defendant  was  of  no  avail  to 
the  plaintiff,  for  the  evidence  is  entirely  barren  of  any  authority  in  de- 
fendant to  accept  or  effect  a  cancellation  of  the  policy. 

[3]  The  question  arises,  however,  in  this  case  whether  the  def end- 
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ant  can  be  held  liable  for  undertaking  to  effect  a  cancellation  of  the 
policy,  even  though  hjs  services  were  voluntary,  gratuitous,  and  with- 
out consideration,  and  an  examination  of  the  facts  in  this  case  and  the 
authorities  convinces  me  that  he  is  liable  upon  the  theory  of  misfeas- 
ance ;  for  I  find  as  a  fact  from  the  evidence  in  this  case  that  the  de- 
fendant by  its  letters  undertook  to  effect  a  cancellation  of  the  insurance 
policy  in  question  and  was  negligent  in  failing  so  to  do.  There  is  a 
difference  between  nonfeasance  and  misfeasance.  In  Words  and 
Phrases,  vol.  5,  p.  4535,  this  distinction  is  pointed  out : 

"The  one  being  a  total  omission  to  do  an  act  which  one  gratuitously  prom- 
ises to  do,  and  the  other  a  culpable  negligence  in  the  execution  of  the  act. 
If  a  party  makes  a  gratuitous  engagement,  and  actually  enters  upon  the 
execution  of  the  business,  and  does  It  amiss  through  the  want  of  due  care,  by 
which  danger  ensues  to  the  other  party,  an  action  will  Ue  for  misfeasance." 

The  leading  case  in  this  state  and  in  the  United  States  upon  the 
question  of  nonfeasance  and  misfeasance  is  the  case  of  Thome  v. 
Deas,  4  Johns.  84,  decided  in  1809.  In  that  case  two  men  were  the 
joint  owners  of  a  vessel.  One  of  them  voluntarily  undertook  to  ob- 
tain insurance  on  the  vessel,  but  neglected  to  do  so.  The  vessel  was 
lost,  and  in  an  action  against  the  other  owner  by  his  joint  owner  it  was 
held  that  no  cause  of  action  would  lie  for  the  nonfeasance,  there  being 
no  consideration  for  the  promise.  In  that  case  the  court  said  (Kent, 
C.  J.,  writing  the  opinion) : 

"The  chief  objection  raised  to  the  right  of  recovery  in  this  case  is  the  want 
of  a  consideration  for  the  promise.  The  offer  on  the  part  of  the  defendant 
to  cause  insurance  to  be  effected  was  perfectly  voluntary.  Will,  then,  an 
action  He  when  one  party  Intrusts  the  performance  of  a  business  to  anothei', 
who  undertakes  to  do  it  gratuitously,  and  who  wholly  omits  to  do  it?  If 
the  party  who  makes  this  engagement  enters  upon  the  execution  of  the  bnsl- 
iiess  and  does  It  amiss,  through  the  want  of  due  care,  by  which  damage  en- 
.sues  to  the  other  party,  an  action  will  lie  for  this  misfeasance.  But  the  de- 
fendant never  entered  upon  the  execution  of  Ills  undertaking,  and  the  action 
:is  brought  for  the  nonfeasance." 

It  will  be  observed  that  the  distinction  between  nonfeasance  and 
misfeasance  is  clearly  pointed  out,  and  it  was  there  held  that  the  un- 
dertaking, having  been  voluntary  and  never  having  been  entered  upon, 
no  action  for  nonfeasance  would  lie.  This  case  has  settled  the  law 
upon  the  questions  involved  in  the  case  at  bar,  and  it  has  been  followed 
in  every  succeeding  case,  without  qualification  or  distinction  as  to  the 
principle  therein  laid  down.  In  the  case  of  Rose  v.  United  States  Tel- 
egraph Co.,  29  N.  Y.  Super.  Ct.  307,  it  was  held  that: 

"X  mere  gratuitous  offer  to  perform  a  service  for  another  Imposes  no  legal 
obligation  to  perform  such  service ;  but  if  performance  is  undertaken,  and  it 
is  done  negligently  or  without  due  care,  so  that  an  injury  ensues,  an  action 
win  lie  by  the  person  injured." 

See,  also,  Boniface  v.  Relyea,  29  N.  Y.  Super.  Ct.  405 ;  Doupe  v. 
Genin,  31  N.  Y.  Super.  Ct.  32;  Nellis  v.  De  Forest,  16  Barb.  62; 
Mechem  Agency,  §  478. 

The  defendant  in  this  action  insists  that  plaintiff  has  wholly  failed 
to  show  any  consideration  for  the  undertaking  of  defendant  to  effect 
cancellation  of  the  policy,  and  claims  the  true  test  of  defendant's  lia- 
bility to  be,  before  such  can  arise: 
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"The  agreement  must  create  an  obligation.  It  mnst  be  an  agreement  en- 
forceable at  law." 

And  counsel  cites  the  case  of  Bustonaby  Brothers  v.  Revardel,  71 
Misc.  Rep.  207,  130  N.  Y.  Supp.  894,  decided  by  me  as  a  case  in  point. 
He  further  cites  the  case  of  Grossman  v.  Schenker,  206  N.  Y.  468,  100 
N.  E.  39,  as  authority  for  the  proposition  that : 

"The  general  rule  Is  that  a  promise,  not  under  seal,  made  by  one  party 
with  none  by  the  other.  Is  void;  for  unless  both  are  bound,  so  that  either 
can  sue  the  other  for  a  breach,  neither  Is  bound." 

[4]  With  these  general  pi  ©positions  of  law  I  have  no  quarrel,  and 
concur  fully  in  the  law  as  there  laid  down ;  but  the  vice  of  defendant's 
contention  lies  in  the  fact  that  they  are  not  applicable  to  the  case  at 
bar.  The  theory  of  plaintiff's  cause  is  negligence,  based  upon  defend- 
ant's misfeasance,  in  undertaking  to  do  that  which,  while  voluntary 
and  without  consideration,  was  not  accomplished  through  defendant's 
negligence,  and  for  this  in  my  opinion  an  action  will  lie.  This  prin- 
ciple is  well  stated,  and  arises  so  infrequently  that  it  will  bear  repeti- 
tion, in  the  case  of  Ainsworth  v.  Backus,  5  Hun,  416,  as  follows : 

"The  rule  seems  to  be  well  settled  that  If  a  person  undertakes  an  employ- 
meiit  or  trust,  and  begins  the  performance  of  It,  he  is  liable  for  any  Injuries 
which  may  result  from  his  neglect,  even  though  he  may  not  have  received 
any  consideration  for  the  promise.  If  he  omit  to  do  what  he  has  thus  agreed 
to  accomplish,  the  failure  of  the  consideration  excuses  his  omission.  This 
Is  called  a  nonfeasance.  If  he  begin  the  execution  of  his  engagement  and  fail 
to  complete,  his  failure  is  a  misfeasance,  and  he  becomes  responsible.  Wil- 
kinson V.  Coverdale,  1  Esp.  75 ;  Thorne  v.  Deas,  4  Johns.  84 ;  Smedes  v.  Bank 
of  t'tica,  20  Johns.  372.  The  distinction  thus  recognized  and  applied  rests, 
doubtless,  upon  the  proposition  that  an  Injury  to  one  party  or  a  benefit  to 
another  Is  a  sufficient  consideration  for  a  promise.  Miller  y.  Drake,  1  Calnes, 
45;  Forster  v.  Fuller,  6  Mass.  58,  4  Am.  Dec.  87;  Smedes  v.  Bank  of  Utlca, 
20  Johns.  380.  In  Wilkinson  v.  Coverdale  the  defendant  undertook,  volun- 
tarily and  Without  consideration,  to  get  a  policy  of  Insurance  renewed  on  ac- 
count of  the  plaintifT,  but  did  it  so  negligently  that  no  benefit  was  derived 
from  It,  and  the  action  against  him  was  allowed  to  proceed.  In  the  case  of 
Thorne  v.  Deas,  a  case  which  was  cited  and  approved  In  the  Court  of  Er- 
rors In  Smedes  v.  Bank  of  Utlca,  supra,  the  doctrine  of  misfeasance  was  con- 
sidered, and  the  cases  stated  and  reviewed.  It  was  not  questioncSQ  that  a 
voluntary  undertaking,  which  the  promisor  undertook  to  carry  out,  entailed 
upon  him  the  penalty  of  neglect  In  the  performance  of  this  promise.  The  rule 
Is  founded  in  common  sense,  in  equity,  and  in  good  faith." 

The  evidence  in  the  case  at  bar,  tried  before  the  court  without  a 
jury,  is  almost  wholly  documentary,  consisting  of  letters  passing  be- 
tween the  parties  to  this  action,  and  they  lead  to  the  irresistible  conclu- 
sion that  the  defendant  undertook  to  effect  a  cancellation  of  the  pol- 
icy which  is  the  subject  of  the  suit,  and  negligently  omitted  to  do  so. 
In  addition  to  the  excerpts  recited  from  the  letters  in  this  opinion,  the 
letter  from  the  defendant  to  the  plaintiff,  dated  December  9,  1911,  some 
weeks  after  the  fire  loss,  is  also  important.  It  will  be  remembered 
that  or  November  8th  plaintiff  informed  defendant  to  cancel  the  pol- 
icy.   Defendant  under  the  date  December  9th  wrote: 

"On  November  8th  you  wrote  us  a  letter  in  which  you  stated  »  •  •  you 
desired  the  policy  canceled.  •  •  »  We  replied  to  your  letter,  •  •  • 
and  stated  that  we  bad  ordered  the  cancellation  of  your  policy.    We  wrote  to 
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the  Insurance  Agency  Company  [tMs  company  was  defendant's  agent  or  cor- 
respondent in  St.  Louis,  from  whom  defendant  received  the  risk  originally] 
on  Kovember  10th  •  •  •  asking  if  they  would  investigate  the  risk,  and 
also  requesting  them  to  return  your  policy,  and  that  we  would  replace  the 
amount  for  them  elsewhere.  •  •  •  The  Insurance  Agency  Company  re- 
plied under  date  of  November  18th,  which  letter  was  received  on  the  20th. 
Nothing  was  done  by  us  with  this  letter.  At  the  time  of  writing  our  first 
letter  to  the  Insurance  Agency  Company  on  the  10th  Inst,  it  was  not  our  In- 
tention to  replace  the  line  at  that  time,  but  to  draw  out  the  facts  from  them, 
and,  after  getting  these,  if  we  still  regarded  the  risk  as  desirable,  to  replace 
the  line  elsewhere,  and  as  the  facts  elicited  from  the  Insurance  Agency 
showed  the  risk  in  our  opinion  to  continue  desirable.  It  was  our  honest  in- 
tention to  replace  the  line  elsewhere,  but  the  loss  occurred  before  this  was 
actually  done." 

This  letter,  taken  in  conjunction  with  all  the  letters  in  the  case,  con- 
vinces me  that  the  defendant,  while  it  undertook  to  cancel  the  policy, 
nevertheless  took  a  chance  of  the  risk  being  safe.  Defendant's  conduct 
lulled  the  plaintiff  into  the  position  of  assuming  defendant  would  carry 
out  what  it  had  undertaken  to  do,  and  if  this  defendant,  for  the  pur- 
pose either  of  retaining  a  client  or  a  premium,  took  the  chance  of  con- 
tinuing the  policy  by  not  canceling  it  as  directed,  and  as  it  undertook  to 
do,  it  must  bear  the  burden  and  pay  the  loss. 

I  therefore  award  judgment  in  this  case  to  the  plaintiff  for  the  sum 
of  $1,949,  with  interest  and  costs,  and  let  it  be  entered  accordingly 
The  defendant  may  have  10  days'  stay  and  30  days  to  make  a  case 
after  notice  of  entry  of  the  judgment 

Judgment  accordingly. 


LINN  v.  NASSAU  ELECTKIC  R.  CO.  et  aL 
(Kings  County  Court     January  17,  1913.) 

Costs  (5  90*) — PREVAiuno  Pabtt — ^Two  ob  Mobe  Defendants. 

Under  Code  Civ.  Proa  $  3229,  relating  to  cases  in  which  plaintiff  re- 
covers against  only  part  of  defendants,  the  right  to  costs  of  the  success- 
ful defendant  rests  In  the  court's  discretion,  and  Judgment  therefor  should 
not  be  entered,  except  by  order  of  the  court ;  the  proper  practice  being 
for  the  successful  defendant  to  apply  for  permission  to  enter  Judgmenu 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent  Dig.  §§  350-355 ;  Dec.  Dig. 
i  90.»] 

Action  by  Eugene  Linn  against  the  Nassau  Electric  Railroad  Com- 
pany and  another.  Motion  by  plaintiff  to  vacate,  and  motion  by  one 
of  the  defendants  to  permit  to  stand,  and  a  judgment  entered  in  favor 
of  one  of  said  defendants  against  plaintiff  for  costs.  Judgment  va- 
cated. 

John  Gerdes,  of  New  York  City,  for  plaintiff. 

Samuel  Greason,  Jr.,  of  New  York  City,  for  defendants. 

SWEETLAND,  J.  This  action  against  two  defendants  was  tried 
at  the  October  term  of  this  court.  The  jury  rendered  a  verdict  in  fa- 
vor of  the  plaintiff  and  against  the  defendant  the  Nassau  Electric  Rail- 
road Company,  and  of  no  cause  of  action  in  favor  of  the  defendant 

•For  otber  cb.su  see  same  topic  *  i  houbbk  in  Dee.  ft  Am.  Digs.  1907  to  data,  *  Rep'r  Indexa* 
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Scranton  &  Lehigh  Coal  Company.  The  defendant  Scranton  &  Le- 
high Coal  Company  thereupon,  without  application  to  the  court,  taxed 
costs  and  entered  judgment  against  the  plaintiff  for  $86.78. 

This  motion  is  made  by  the  plaintiff  to  vacate  and  set  aside  said 
judgment  as  unauthorized.  The  decision  of  this  motion  is  governed 
by  section  3229  of  the  Code  of  Civil  Procedure,  which  reads  as  fol- 
lows: 

"Sec.  3229.  When  Defendant  Entitled  to  Costs  of  Conrse — Rule  as  to  Two 
or  More  Defendants. — The  defendant  Is  entitled  to  costs,  of  course,  upon 
the  rendering  of  a  final  Judgment,  In  an  action  specified  in  the  last  section, 
unless  the  plaintifT  is  entitled  to  costs,  as  therein  prescribed.  But  where, 
in  such  an  action  against  two  or  more  defendants,  the  plaintifT  is  entitled  to 
costs  against  one  or  more,  but  not  against  all  of  them,  none  of  the  defend- 
ants are  entitled  to  costs,  of  coarse.  In  that  case,  costs  may  be  awarded, 
in  the  discretion  of  the  court,  to  any  defendant,  against  whom  the  plain- 
tut  is  not  entitled  to  costs,  where  he  did  not  unite  In  an  answer,  and  was 
not  united  in  interest,  with  a  defendant,  against  whom  the  plaintiff  is  en- 
titled to  costs." 

The  above  section  has  been  before  the  courts  and  construed  hereto- 
fore, and  it  has  uniformly  been  held,  where  one  of  two  defendants 
succeeds  and  the  other  is  unsuccessful  upon  the  trial,  the  right  of  the 
successful  defendants  to  costs  rests  in  the  discretion  of  the  court. 
Judgment  should  not  be  entered  in  favor  of  the  successful  defendant, 
except  by  order  of  the  court.  Eastman  v.  Gray,  81  Hun,  362,  30  N.  Y. 
Supp.  895 ;  N.  Y.  El.  R.  R.  Co.  v.  McDaniel,  31  Hun,  310.  The  prop- 
er practice  for  the  successful  defendant  herein  would  have  been  to 
have  applied  to  the  court  for  permission  to  enter  judgment.  This  not 
having  been  done,  entry  of  judgment  by  the  defendant  Scranton  &  Le- 
high Coal  Company  was  unauthorized,  without  l^;al  sanction,  and 
must  be  vacated  and  set  aside,  with  $10  costs  to  the  plaintiff. 


(80  Misc.  Rep.  60e.) 

In  re  CROMWELL. 

(Surrogate's  Court,  Westchester  County.    May,  1913.) 

WrLts  (S  533*) — CoNSTBUcTioN — "LAWim,  Issue." 

Where  a  will  bequeathed  to  testator's  daughter  the  residue  of  his  es- 
tate during  her  natural  life,  and  after  her  decease  "the  principal  to  her 
lawful  Issue,"  and  the  daughter  died  leaving  three  children  and  seven 
grandchildren,  the  estate  was  to  be  distributed  per  capita  and  not  per 
stirpes ;  the  words  "lawful  Issue,"  when  used  in  a  will  and  unexplained 
by  the  context,  meaning  descendants. 

[Ed.  Note. — ^For  other  cases,  see  Wills,  Cent  Dig.  i  1147:  Dec  Dig.  I 
533.» 

For  other  definitions,  see  Words  and  Phrases,  vol.  &,  pp.  4029,  4030.] 

Judicial  settlement  of  the  account  of  David  Cromwell  as  substituted 
trustee,  etc.    Decreed  according  to  opinion. 

Piatt  &  Aiken,  of  White  Plains,  for  petitioner. 
J.  Ambrose  Goodwin,  of  White  Plains,  special  guardian 
Frederick  B.  Van  Kleeck,  Jr.,  of  White  Plains,  for  Harry  D.  Rams- 
dall. 
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SAWYER,  S.  The  petition  presented  in  this  matter  was  for  the 
final  judicial  settlement  of  the  account  of  David  Cromwell,  as  substi- 
tuted trustee  of  and  under  the  last  will  and  testament  of  Benjamin 
Disbrow,  deceased. 

The  decedent  died  on  or  about  the  6th  day  of  December,  1853,  leav- 
ing a  last  will  and  testament  and  a  codicil  thereto.  The  will  and  codi- 
cil were  duly  admitted  to  probate  by  the  surrogate  of  Westchester 
county,  December  26,  1853.  The  decedent  left  him  surviving  one  son 
and  five  daughters. 

After  certain  bequests,  together  with  a  life  interest  to  his  wife,  the 
testator  devised  and  bequeathed  unto  his  son  a  sixth  part  of  the  resi- 
due of  his  estate,  and  to  each  one  of  his  daughters  he  bequeathed  the 
income  of  one-sixth  part  of  his  residuary  estate  during  the  natural  Ufc 
of  each.    The  ninth  clause  of  the  will  reads  as  follows : 

"Ninth.  I  give  and  bequeath  unto  my  daughter  Harriett  M.  Disbrow  the 
Interest  and  income  of  the  remaining  one-sixth  part  of  the  residue  of  my 
estate  during  her  natural  life,  and  after  her  decease  I  give  and  bequeath  the 
principal  to  her  lawful  issue." 

The  said  Harriett  M.  Disbrow,  mentioned  in  the  ninth  clause  of  the 
will,  departed  this  life  on  the  22d  day  of  July,  1912,  leaving  her  sur- 
viving three  children  and  seven  grandchildren.  The  question  pre- 
sented on  this  accounting  is  whether  the  fund  to  be  distributed  shall  be 
paid,  one-quarter  each  to  the  three  surviving  children  and  one-quarter 
to  the  four  grandchildren  whose  parent  is  deceased,  or  whether  there 
shall  be  a  per  capita  distribution  in  which  all  of  the  children  and  grand- 
children shall  share  equally.  In  other  words,  shall  the  distribution  be 
per  stirpes  or  per  capita  ? 

A  careful  consideration  of  the  will  fails  to  disclose  any  words  which 
;ould  be  construed  as  an  intention  on  the  part  of  the  testator  that  the 
bequest  after  the  decease  of  his  daughter,  Harriett  Disbrow  Ramsdall, 
should  be  limited  only  to  her  children.  The  ninth  clause  of  the  will 
specifically  devises  and  bequeaths  to  his  daughter  Harriett  a  life  es- 
tate, and  after  her  decease  "I  give  and  bequeath  the  principal  to  her 
lawful  issue." 

It  is  well  settled  in  this  state  that  the  words  "lawful  issue,"  when 
used  in  a  will  and  unexplained  by  the  context,  have  the  meaning  of 
descendants,  and  where  the  words  are  used  without  any  terms  in  the 
context  to  qualify  their  meaning  the  children  of  the  ancestor  and  the 
issue  of  such  children,  although  the  parent  is  living,  as  well  as  the  is- 
sue of  deceased  children,  take  in  equal  shares  per  capita  and  not  per 
stirpes  as  primary  objects  of  the  disposition.  Schmidt  v.  Jewett,  195 
N.  Y.  486,  88  N.  E.  1110,  133  Am.  St.  Rep.  815;  Soper  v.  Brown.  136 
N.  Y.  244,  32  N.  E.  768,  32  Am.  St.  Rep.  731 ;  Drake  v.  Drake,  134 
N.  Y.  220,  32  N.  E.  114,  17  L.-R.  A.  664;  Matter  of  Bauerdorf,  71 
Misc.  Rep.  656,  138  N.  Y.  Supp.  673;  2  Jarman,  Wills,  635,  636;  1 
Bouvier,  L.  Diet.  1124. 

Clearly  it  was  the  intention  of  the  testator  under  his  will  to  have  his 
estate  distributed  per  capita  and  not  per  stirpes. 

Decreed  accordingly. 
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(80  Misc.  Bep.  385.) 

In  re  FKITSOH. 

(Surrogate's  <3ourt,  Kings  County.    April,  1013.) 

1.  Wnxs  (I  672*) — CoNBTBtJCTiox— Trusts. 

Where  a  will  bequeathed  a  weekly  sum  to  testatrix's  husband  for  life, 
with  remainder  to  her  children,  and  gaye  the  executors  discretionary 
power  to  sell  any  of  the  realty,  but  gave  them  no  further  direction  in 
respect  thereto  and  made  no  direction  to  do  anything  with  the  personal 
assets  beyond  the  ordinary  conduct  of  the  administration,  the  creation 
of  a  trust  could  not  be  implied  from  it  terms;  a  trust  being  implied 
from  the  terms  of  a  will  only  when  the  duties  imposed  upon  persons 
named  are  such  that  the  performance  renders  their  possession  of  the 
estate  convenient  and  reasonably  necessary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  H  157&-1581;  Dec. 
Dig.  I  672.»] 

2.  Trusts  (§  156*) — Exkcutobs  as  Trustees — Wills. 

Where  the  duties  imposed  by  a  will  are  active  and  render  the  pos- 
session of  the  estate  convenient  and  reasonably  necessary,  the  executors 
will  be  deemed  trustees  for  the  performance  of  their  duties,  to  the  same 
extent  as  though  declared  to  be  so  by  the  most  explicit  language. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  H  201,  202;  Dec. 
Dig.  I  156.»] 

3.  executobs  and  administrators  (§  147*) — conversion  ov  realty  into 

Personalty — Rioiit  to  Proceeds. 

Where  a  will  gave  the  executors  discretionary  power  to  sell  realty,  and 
there  was  an  actual  conversion  into  personalty  of  certain  of  the  realty, 
a  residuary  devisee  who  died  subsequent  to  such  conversion  died  pos- 
sessed of  an  interest  in  such  personalty ;  and  hence  such  interest  passed 
by  bis  will. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  $$  591-594;   Dec.  Dig.  i  147.*] 

Proceedings  upon  the  judicial  settlement  of  the  account  of  Joseph 
Fritsch,  executor,  etc.    Decreed  according  to  opinion. 

Nicholas  Dietz,  of  Brooklyn,  for  accountant. 

Daniel  L.  Donovan,  of  Brooklyn  (William  S.  Butler,  of  Brooklyn, 
of  counsel),  for  William  S.  Butler,  as  executor  of  Katherine  E. 
Fritsch,  deceased,  and  for  Dorothy  C.  Fritsch. 

George  R.  Holahan,  Jr.,  of  Brooklyn,  special  guardian  for  Karl  Otto 
Fritsch  and  Joseph  F.  Fritsch. 

Arthur  L.  Hurley,  of  Brooklyn,  special  guardian  for  Emily  Fritsch. 

KETCHAM,  S.  [1]  This  account  is  made  under  a  will  which  is 
in  part  as  follows : 

"First  After  my  lawful  debts  are  paid  I  give,  devise  and  I>equeath  unto 
my  beloved  husband  Joseph  Fritsch  the  bakery  and  baking  business  at  No. 
548  Fourth  avenue,  in  the  borough  of  Brooklyn,  N.  Y.,  and  I  also  give,  de- 
vise and  bequeath  unto  my  said  husband  the  weekly  sum  of  twelve  dollars 
as  long  as  he  lives  and  after  his  death  it  is  to  cease,  such  weekly  sum  to 
begin  after  luy  death. 

"Second.  All  the  rest  residue  and  remainder  of  my  estate,  real  and  per- 
sonal, wheresoever  the  same  is  or  may  be  and  whatsoever  the  same  shall  con- 
sist of  unto  my  four  children,  namely  Katherine  E.  Fritsch,  Emily  C.  Fritsch, 
Earl  Otto  Fritsch  and  Joseph  F.  Fritsch,  share  and   share  alike.     Should 
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either  of  the  said  children  die  then  his  or  her  share  to  go  to  the  snrvlTor 
or  survivors,  but  said  children  shall  only  have  the  Interest  of  their  share 
or  shares  until  they  are  twenty-one  years  of  age,  and  they  then  shall  receive 
the  share  or  shares  due  them. 

"Third.  I  give  my  executors  hereinafter  named  or  those  qualifylfig  full 
power  and  authority  at  their  discretion  and  when  to  the  best  advantage  of 
my  estate  to  sell  and  dispose  of  my  real  estate  and  give  good  and  sufficient 
deed  or  deeds  therefor,  but  if  possible  not  to  sell  the  same  or  any  of  my 
real  estate  until  my  youngest  child  Is  21  years  of  age. 

"I  hereby  appoint  my  husband  Joseph  Frltsch  and  my  friend  John  C. 
Klnkcl,  to  be  executors  of  this  my  last  will  and  testament" 

There  is  nothing  in  this  will  from  which  a  trust  can  be  implied. 
There  is  no  direction  that  the  executors  shall  have  anything  to  do  with 
the  real  estate  except  to  sell  the  same ;  nor  is  there  any  direction  that 
they  shall  do  anything  with  the  personal  assets  beyond  the  ordinary 
conduct  of  the  administration. 

In  all  the  cases  where  a  -trust  has  been  implied  there  were  duties 
imposed  upon  persons  named,  the  performance  of  which  rendered  "the 
possession  by  them  of  the  estate  convenient  and  reasonably  necessary." 
Cochrane  v.  Schell,  140  N.  Y.  516,  35  N.  E.  971 ;  Ward  v.  Ward,  105 
N.  Y.  68,  11  N.  E.  373;  Morse  v.  Morse,  85  N.  Y.  53;  Tobias  v. 
Ketchum,  32  N.  Y.  319;  Jewett  v.  Schmidt,  83  App.  Div.  276,  82  N. 
Y.  Supp.  49;  Rajrmond  v.  Rochester  Trust  &  Safe  Deposit  Co.,  75 
Hun,  239,  27  N.  Y.  Supp.  1 ;  United  States  Trust  Co.  v.  Maresi,  33 
Misc.  Rep.  539,  68  N.  Y.  Supp.  918;  Tallman  v.  Tallman,  3  Misc. 
Rep.  465,  23  N.  Y.  Supp.  734. 

[2]  The  rule  derived  from  all  of  these  cases,  in  its  simplest  state- 
ment, is  that: 

When  the  "duties  Imposed  are  active  and  render  the  possession  of  the  es- 
tate convenient  and  reasonably  necessary,  the  executors  will  be  deemed  trus- 
tees for  the  performance  of  their  duties,  to  the  same  extent  as  though  de- 
clared to  be  so  by  the  most  explicit  language." 

For  this  declaration,  see  Ward  v.  Ward,  supra. 

The  provision  for  the  weekly  payment  to  the  husband  is  but  a  legacy 
or  series  of  l^acies  in  no  respect  differing  from  the  ordinary  gift  of 
money,  except  with  regard  to  the  time  of  payment.  As  to  this  provi- 
sion, the  only  duty  of  the  executor  is  to  arrange  for  its  fulfillment  so 
far  as  the  personal  estate  shall  serve,  or,  under  the  power  of  sale,  to 
apply  thereto  the  proceeds  of  any  property  sold. 

[3]  One  of  the  residuary  legatees  has  died  since  the  testator,  leav- 
ing a  will  made  by  him  when  he  was  between  the  ages  of  18  and  21 
years.  It  is  claimed  in  his  behalf  that  an  equitable  conversion  of  the 
land  resulted  from  the  power  of  sale,  and  that  the  will  of  the  deceased 
devisee,  since  it  wks  valid  as  to  personalty,  carries  his  interest  in  the 
lands  which  were  subject  to  the  power. 

One  piece  only  of  the  real  estate  of  which  the  textatrix  died  seised 
has  been  sold,  and  this  was  sold  before  the  death  of  the  legatee  last 
referred  to. 

There  is  in  this  will  no  imperative  power  of  sale,  and  therefore  no 
equitable  conversion  of  the  lands.  There  was  an  actual  conversion 
into  personalty  of  the  land  which  was  sold.    The  deceased  residuary 
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devisee  therefore  died  possessed  of  an  interest  in  the  proceeds  of  this 
sak  as  personalty  and  such  interest  passes  by  his  will. 

It  cannot  be  said  that  upon  his  death  his  share  went  to  his  "surviv- 
ors," since  the  provision  in  the  will  with  respect  to  the  children  named 
as  residuary  legatees  must,  in  the  absence  of  qualification,  be  referred 
to  a  death  contemplated  as  taking  place  in  the  lifetime  of  the  testatrix. 

The  account  should  be  reformed  so  as  to  exclude  therefrom  all 
items  with  respect  to  any  real  estate  except  the  house  which  was  sold. 

Decreed  accordingly. 


(80  Misc.  Bep.  377.) 

In  re  KLEXS. 

(Surrogate's  Conrt,  Oneida  County.    April,  1013.) 

L  OUABDIAN   AND    WaBD   (|  64*) — ^ACCOnNTINO. 

Where  money  belonging  to  a  ward  was  applied  by  his  general  guardian 
to  her  personal  use,  her  estate  was  chargeable  with  the  amount  tibereof 
less  the  expense  of  her  appointment 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  Sg  294- 
299;   Dec.  Dig.  {64.*] 

2.  Wills  (J  808*) — Constbuctiow — Gtjabdian  and  Wabd. 

Where  the  will  of  a  guardian  who  had  used  the  funds  of  her  ward 
gave  all  her  property  to  her  daughter  and  to  the  ward,  her  grandchild, 
to  be  divided  equally  between  them,  and  provided  that  In  case  of  the 
death  of  her  grandchild  before  becoming  of  age  his  share  should  go  to 
her  daughter,  the  bequest  to  the  grandchild  did  not  Include  the  sum  due 
him  from  the  testator  as  guardian. 

[I<:d.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §  2104;  Dec.  Dig.  i 
808.*] 

8.  GuABDiAN  and  Wabd  (|  30*) — Allowance  roB  Cabe  or  Wabd — Wills. 

Where  the  father  of  a  ward  bequeathed  certain  property  to  the  guard- 
ian on  condition  that  she  care  for  the  ward  until  he  became  of  age,  and 
where  the  guardian  accepted  such  bequest,  the  estate  of  the  ward  could 
not  thereafter  be  charged  with  the  expense  of  bis  care  by  the  guardian. 

[Ed.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent  Dig.  IS 
llft-135;  Dec.  Dig.  {  30.*] 

Judicial  settlement  of  the  account  of  Christian  Klein,  as  executor, 
etc.,  of  Minnie  A.  Klein,  executrix  of  the  last  will  and  testament  of 
Clara  J.  Kaiser,  deceased,  of  her  proceedings  as  general  guardian  of 
Raymond  E.  Westerman,  deceased.    Decreed  according  to  opinion. 

Henry  F.  &  James  Coupe,  of  Utica,  for  executor,  Christian  Klein. 

Walts  &  Young,  of  Ft.  Plain,  for  John  G.  Ludwig,  as  general 
guardian  of  Raymond  E.  Westerman,  minor. 

Geo.  E.  Dennison,  of  Utica,  special  guardian  for  Raymond  £.  Wes- 
terman, minor. 

SEXTON,  S.  On  August  6,  1906,  Clara  J.  Kaiser  was  appointed 
general  guardian  of  the  person  and  property  of  Raymond  E.  Wester- 
man, an  infant,  and  on  August  5,  1907,  died  without  having  accounted. 

January  24,  1908,  Minnie  A.  Klein  was  appointed  general  guardian 
of  said  infant,  and  died  on  March  29,  1910.    She  never  accounted. 
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•  November  3,  1911,  John  G.  Ludwig  was  appointed  general  guardian 
of  said  infant  and  petitioned  for  a  compulsory  accounting  in  the  estate 
of  said  Clara  J.  Kaiser  of  her  proceedings  as  general  guardian  of  the 
person  and  property  of  said  infant.  Thereafter,  Christian  Klein,  as 
executor  of  the  estate  of  Minnie  A.  Klein,  who  was  executrix  of  the 
estate  of  Clara  J.  Kaiser,  took  proceedings  for  a  voluntary  accounting, 
and  cited  the  bondsmen  of  said  Clara  J.  Kaiser  and  said  minor  to  at- 
tend said  accounting.  On  the  return  of  the  citation  in  said  proceed- 
ings, the  said  John  G.  Ludwig,  as  general  guardian  of  said  infant,  filed 
objections  to  the  account  as  filed  by  said  Christian  Klein. 

The  issues  made  by  the  objections  were  tried.  It  appears  that  Fred- 
erick Westerman  was  insured  in  the  Maccabees  in  favor  of  his  infant 
son,  Raymond  E.  Westerman,  in  the  amount  of  $1,000.  He  died  July 
17,  1906.  Clara  J.  Kaiser  as  the  general  guardian  of  said  infant,  Ray- 
mond E.  Westerman,  received  said  sum  and  deposited  the  same  in  the 
Utica  Savings  Bank  on  August  24,  1906.  It  is  conceded  that  said 
guardian  used  $717.81  of  said  sum  to  change  a  barn  on  her  land  into 
a  house.    Receipts  for  this  amount  were  produced. 

[1]  The  bank  records  clearly  establish  that  $950  of  said  $1,000  was 
drawn  from  the  bank  by  said  Clara  J.  Kaiser,  as  said  general  guard- 
ian. No  order  therefore  was  obtained  from  any  court.  There  should 
be  deducted  $15,  the  expense  of  her  appointment..  There  seems  to  be 
no  question  but  that  the  sum  of  $935  was  used  in  converting  a  bam, 
the  property  of  said  Clara  J.  Kaiser,  into  a  house.  It  is  insisted  by 
the  present  guardian  of  said  infant  that  such  use  of  said  infant's  money 
was  unauthorized  and  illegal,  and  that  the  estate  of  said  Clara  J.  Kai- 
ser should  be  charged  with  said  amount. 

Section  85  of  the  Domestic  Relations  Law  (Consol.  Laws  1909,  c 
14)  provides: 

"A  guardian  holding  trust  funds  for  Investment  has  the  powers  provided 
by  section  one  hundred  and  eleven  of  the  decedent  estate  law  for  an  executor 
or  administrator." 

Said  section  111  of  Decedent  Estate  Law  (Consol.  Laws  1909,  c 
13)  provides: 

"An  executor,  administrator,  trustee  or  other  person  holding  trust  fnnds 
for  Investment  may  invest  the  same  in  the  same  kind  of  securities  as  those 
in  which  savings  banks  of  this  state  are  by  law  authorized  to  ^vest  the  money 
depo.sited  therein,"  etc. 

Savings  banks,  under  section  146  of  the  Banking  Law  (Consol.  Laws 
1909,  c.  2),  are  not  authorized  to  invest  deposits  in  real  estate,  and  can 
only  deal  in  real  estate  as  provided  by  the  exceptions  set  out  in  section 
J  47  of  said  Banking  Law,  which  does  not  include  a  transaction  of  the 
character  under  consideration. 

It  has  been  held  that  a  guardian  cannot  invest  funds  of  his  ward  ii» 
a  mortgage  upon  property  of  his  own,  which  he  conveyed  to  the  ward's 
father  after  the  receipt  of  the  said  funds,  and,  if  the  mortgage  subse- 
quently proves  to  be  an  insufficient  security,  the  ward  may  repudiate 
the  transaction  and  recover  the  amount  of  the  funds.  Matter  of  Ter- 
ry, 31  Misc.  Rep.  477,  65  N.  Y.  Supp.  655. 
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"Where  a  guardian  advances  money  out  of  his  own  podiet,  for  the  erection 
of  bnlldlngs  upon  the  land  of  his  ward,  without  the  order  of  a  court  of 
equity,  he  cannot  recover  the  amount  from  his  ward.  Hassard  t.  Bowe,  U. 
Barb.  22;  Copley  v.  O-Nlel,  67  Barb.  299. 

"A  guardian  of  an  Infant  cannot  contract  for  an  exchange  of  real  estate 
of  the  minor,  nor  can  the  minor,  by  any  act  of  his,  ratify  any  such  contract. 
It  la  absolutely  void,  and  an  action  to  compel  a  specific  performance  of  it 
cannot  be  maintained."    Bellinger  v.  Roatstone,  6  Wldy.  Dig.  69. 

In  Matter  of  Bolton,  159  N.  Y.  129,  53  N.  E.  756,  it  was  held: 
"The  Surrogate's  Court  has  no  authority  to  direct  a  conversion  of  an  In- 
fant's property  from  personalty  Into  realty,  by  which  the  Infant  will  be  bound 
on  attaining  majority,  or  by  which  the  devolution  or  disposition  of  the  prop- 
erty will  be  bound  In  case  of  the  Infant's  death  under  age.  *  *  *  The 
investment  of  a  small  part  of  the  personal  property  of  a  minor,  married  and 
keeping  house  with  her  husband.  In  the  purchase  of  a  suitable  dwelling  bouse 
to  be  used  as  a  residence  for  herself  and  family,  made  by  her  general  guard- 
ian at  her  request  and  pursuant  to  an  order  of  the  surrogate,  does  not  change 
the  money  so  invested  from  personal  property  into  real  estate,  with  reference 
to  the  statutes  of  descents  and  distributions.  •  •  *  It  is  needless  to  add 
that  the  general  guardian  had  no  power  to  buy  real  estate  with  the  personal 
property  of  his  ward,  of  his  own  motion  and  without  the  direction  of  any 
court" 

[2}  It  is  urged  by  the  accounting  party  that,  said  Clara  J.  Kaiser 
having  by  her  will  made  certain  provisions  for  the  minor,  it  was  her 
intention  thereby  to  restore  to  him,  in  property  value,  the  amount  used 
by  her  in  remodeling  jaid  barn. 

If  she  had  such  an  intention,  she  failed  to  make  it  effective  by  the 
provisions  of  her  will.  By  that  instrument  she  gave  all  of  her  prop- 
erty to  her  .daughter,  Minnie  A.  Klein,  and  to  said  infant,  Raymond 
E.  Westerman,  to  be  divided  equally  between  them,  share  and  share 
alike. 

The  third  provision  of  her  will  provides : 

"In  case  of  the  death  of  my  said  beloved  grandchild,  Raymond  E.  Wester- 
man, before  be  arrives  at  the  age  of  21  years,  the  share  of  my  estate  and 
property  given  to  him,  shall  go  and  belong  to  my  daughter,  Minnie  A.  Klein, 
absolutely  and  forever." 

The  will  appointed  Minnie  A.  Klein  sole  executrix  with  full  power 
and  authority  to  sell  all  of  the  real  estate  belonging  to  the  testator,  and 
also  appointed  said  Minnie  A.  Klein  trustee  of  the  property  given  said 
infant  until  he  attained  the  age  of  twenty-one  years.  After  a  careful 
perusal  of  the  will  of  said  Clara  J.  Kaiser,  I  am  convinced  that  by  no 
process  of  mental  gymnastics  can  a  reasoner  reach  the  conclusion  that 
the  testatrix,  at  the  time  of  the  making  of  said  will,  had  in  mind  the 
$1,000  which  she  held  as  guardian,  belonging  to  said  infant,  or  in- 
tended by  said  will  to  do  more  than  to  add  to  the  infant's  estate  the 
portion  provided  for  him  by  her  said  will  in  the  event  of  his  attain- 
ing his  majority. 

The  construction  urged  by  the  accounting  party  cannot  be  placed  on 
said  will,  and  should  not  be,  because  the  provision  therein  was  subject 
to  be  defeated  by  the  death  of  the  infant  before  his  majority.  The 
$1,000  that  he  had  absolute  title  to,  which  would  pass  to  his  heirs 
upon  his  death,  rest  upon  a  secure  foundation,  and  a  gift  by  will,  de- 
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pending  upon  the  continuance  of  life  for  a  number  of  years,  could  not 
be  substituted  therefor. 

[3]  Tbe  accounting  party  concedes  that  Clara  J.  Kaiser  received  said 
$1,000,  then  credits  her  estate  with  $960  for  board  of  the  infant  from 
July  23,  1906,  to  August  5,  1907,  at  $3  per  week,  and  $15,  the  expense 
of  her  appointment  as  general  guardian.  This  credit  is  objected  to 
and  cannot  be  allowed  for  the  reason  that  Frederick  Westerman  by  his 
will  probated  August  6,  1906,  bequeathed  unto  Clara  J.  Kaiser  all  his 
interest  in  the  real  estate  known  as  No.  142  Albany  street  and  215 
Jefferson  avenue,  upon  the  condition  that  she  would  take  care  of  his 
son,  Raymond  E.  Westerman,  until  he  became  of  age.  Clara  J.  Kaiser 
was  named  as  executor  in  the  will,  procured  the  same  to  be  probated, 
took  letters,  and  accepted  its  terms.  It  thereupon  became  her  duty, 
in  consideration  of  having  accepted  the  provisions  of  said  will,  to  com- 
ply with  the  requirements  thereof  as  to  the  care  and  maintenance  of 
said  infant. 

It  follows  from  the  facts  presented  that  the  estate  of  Clara  J.  Kaiser 
should  be,  and  the  same  hereby  is,  charged  with  the  $935,  illegally  ex- 
pended by  her,  as  general  guardian,  out  of  said  insurance  money  be- 
longing to  said  infant,  together  with  interest  thereon  from  October 
1,  1906,  at  3y2  per  cent. 

It  appears  that  Minnie  A.  Klein  received  $50  from  the  estate  of 
Clara  J.  Kaiser,  belonging  to  said  infant,  and  that  she  was  his  general 
guardian  for  a  time,  and  his  trustee  under  the  will  of  Clara  J.  Kaiser; 
still  her  acts  in  either  of  said  capacities  cannot  be  inquired  into  in  this 
accounting,  which  deals  only  with  the  acts  of  said  Clara  J.  Kaiser,  as 
general  guardian  of  said  infant. 

No  funds  or  property  of  the  estate  of  Clara  J.  Kaiser,  as  general 
guardian  of  said  Raymond  E.  Westerman,  having  actually  come  to  tbe 
hands  or  into  the  possession  of  said  accounting  party.  Christian  Klein, 
a  decree  may  be  entered  passing  his  account  as  modified  by  this  de- 
cision. 

Decreed  accordingly. 
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CALLANAN  v.  KBENAN. 
(Supreme  Court,  Appellate  Division,  Third  Department    July  8,  1913.) 

EXICTTTOBS  AND  ADMINIBTBATOBS  (|  S25*) — FOBKION  EXECUIOBS — RiOHT  OF  AC- 
TION   AOAINST. 

The  holder  of  a  chattel  mortgage  on  property  in  this  state,  executed 
and  delivered  in  the  state,  in  which  the  mortgagor  contracted  for  him- 
self, his  executors,  administrators,  or  assigns,  could  maintain  an  action 
against  the  mortgagor's  foreign  executrix  for  the  foreclosure  of  such 
mortgage,  since  the  general  rale  that  an  action  will  not  lie  against  a 
foreign  executor  in  his  representative  capacity  does  not  apply  to  equita- 
ble actions  where  the  representative  Is  brought  in  for  the  protection  of 
the  equities  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  if  2344-2349;    Dec.  Dig.  {  525.*] 

Appeal  from  Special  Term,  Washington  County. 

Action  by  John  J.  Callanan  against  Emily  M.  Keenan,  as  executrix 
of  Daniel  F.  Keenan,  deceased.  From  an  interlocutory  judgment  over- 
ruling a  demurrer  to  the  complaint,  defendant  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Charles  Irving  Oliver,  of  Albany,  for  appellant 
Charles  S.  Motisher,  of  Albany,  for  respondent 

WOODWARD,  J.  The  complaint  alleges  that  on  or  about  the  30th 
day  of  July,  1908,  one  Daniel  F.  Keenan,  now  deceased,  formerly  of 
Philadelphia,  state  of  Pennsylvania,  the  owner  of  chattels  therein  de- 
scribed, made,  executed,  and  delivered  to  the  plaintiff,  John  J.  Cal- 
lanan, an  instrument  in  writing  of  which  a  copy  is  thereto  annexed, 
marked  "Exhibit  A"  (and  which  is  a  chattel  mortgage  upon  the  stone- 
crushing  plant  located  at  Whitehall,  Washington  county);  that  said 
mortgage  was  duly  filed  in  the  town  cl'erk's  office  of  the  town  of  White- 
hall on  the  1st  day  of  August,  1908,  where  said  chattels  were  situated 
at  the  time  of  such  execution ;  that  the  said  Daniel  F.  Keenan  and  the 
said  Emily  M.  Keenan,  as  executrix  of  the  estate  of  said  Daniel  F. 
Keenan,  deceased,  have  failed  to  comply  with  the  conditions  of  the 
said  mortgage,  etc.,  although  the  same  has  been  duly  demanded ;  that 
thereafter,  and  before  this  action  was  commenced,  the  said  Daniel 
F.  Keenan  died  leaving  a  will  appointing  the  defendant  Emily  M. 
Keenan  his  executrix,  and  that  on  the  9th  day  of  January,  1911,  said 
will  was  duly  proved  and  admitted  to  probate  in  the  office  of  the  reg- 
ister of  wills  for  the  city  and  county  of  Philadelphia,  and  letters  tes- 
tamentary thereupon  were  thereafter  duly  issued  and  granted  to  this 
defendant  as  sole  executrix  by  the  register  of  wills  of  said  city  and 
county  of  Philadelphia,  and  this  defendant  thereupon  duly  qualified 
as  such  executrix  and  entered  upon  the  discharge  of  the  duties  of  her 
office.  The  complaint  then  demands  judgment  foreclosing  the  mort- 
gage, and  paying  the  amount  of  the  plaintiff's  claim. 

The  defendant  has  demurred  to  this  complaint  upon  the  grounds 

•For  other  eases  see  same  topto  *  i  kuicbbb  in  Deo.  ft  Am.  Digs.  IMT  to  date,  ft  Rep'r  Indexes 
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(1)  that  the  court  has  not  jurisdiction  of  the  person  of  the  defendant; 

(2)  that  the  court  has  not  jurisdiction  of  the  subject  of  the  action; 

(3)  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action ;  (4)  that  there  is  a  defect  of  parties  defendant  in  that 
the  heirs  at  law,  next  of  kin,  and  personal  representatives  of  Daniel 
F.  Keenan,  deceased,  are  not  made  parties  defendant  herein.  The  de- 
murrer has  been  overruled,  and  the  defendant  appeals  to  this  court, 
urging  that  the  court  has  no  jurisdiction  of  the  defendant  nor  of  this 
action,  as  the  defendant  is  a  foreign  executrix  appointed  by  and  act- 
ing under  the  laws  of  the  state  of  Pennsylvania,  and  the  defendant  as 
such  executrix  has  not  waived  her  objection  to  the  jurisdiction  by  ap- 
pearing specially  and  demurring  on  the  ground  of  lack  of  jurisdiction. 
There  is  no  doubt  that  it  is  the  general  rule  that  an  action  will  not 
lie  against  a  foreign  executor  in  his  representative  capacity,  but  there 
are  exceptions  to  the  rule.  In  actions  in  equity,  where  it  is  necessary 
to  prevent  a  failure  of  justice,  jurisdiction  will  be  assumed  at  least  so 
far  as  the  relief  to  be  secured  relates  to  property  in  the  jurisdiction 
of  the  court.  Bergmann  v.  Lord,  194  N.  Y.  70,  77,  86  N.  E.  828,  and 
authorities  there  cited.  Here  the  contract  was  made,  executed,  and 
delivered  in  the  state  of  l^ew  York,  and  the  mortgage  covered  personal 
property  constituting  a  stone-crushing  plant  located  in  the  town  of 
Whitehall,  where,  we  may  assume,  the  property  is  still  located.  There 
can  be  no  question,  therefore,  that  the  court  has  jurisdiction  of  the 
subject-matter  of  the  action,  and  there  can  be  no  question  that,  if 
Daniel  F.  Keenan  were  still  alive,  service  of  the  summons  and  com- 
plaint upon  him  in  the  manner  prescribed  by  law  would  give  the  court 
jurisdiction  in  an  action  to  foreclose  the  chattel  mortgage,  and  no  good 
reason  suggest^  itself  why  a  like  jurisdiction  does  not  exist  as  against 
the  executrix  appointed  under  the  will  of  Daniel  F.  Keenan.  She  takes 
the  estate  in  her  representative  capacity ;  she  gets  title  in  that  capacity 
to  all  of  the  personal  property  of  her  testator,  but  she  gets  only  that 
title  which  the  testator  had  and  that  was  subject  to  the  lien  of  this 
mortgage.  That  instrument  was  made  upon  the  "express  condition 
that  if  the  said  Daniel  F.  Keenan,  his  executors,  administrators  or  as- 
signs, shall  pay  to  the  said  John  J.  Callanan,  his  executors,  adminis- 
trators or  assigns,  the  sum  of  thirty  thousand  dollars,"  the  same  should 
be  void  and  of  no  effect,  and  the  executrix  can  have  no  better  title 
to  the  property  conveyed  by  this  chattel  mortgage  than  her  testator 
had,  and  she  has  no  right,  upon  a  mere  technical  plea,  to  defeat  the  lien 
of  the  plaintiff.  The  defendant  is  brought  in,  not  for  the  purpose  of 
asserting  an  action  at  law,  but  to  preserve  the  equities  of  the  estate, 
and  to  enable  the  plaintiff  to  secure  the  payment  of  an  acknowledged 
indebtedness;  and  the  property,  subject  to  the  lien  of  the  mortgage, 
being  within  the  jurisdiction  of  the  court,  it  would  seem  to  devolve  up- 
on the  court  to  assume  jurisdiction  of  the  action  for  the  purpose  of 
reaching  substantial  justice.  The  defendant  cannot  get  the  property 
without  discharging  the  lien,  and  the  parties  having  made  and  deliv- 
ered a  valid  instrument,  relating  to  property  within  the  state,  and  the 
plaintiff  seeking  merely  his  equitable  rights  in  the  property,  no  good 
reason  suggests  itself  why  the  court  should  not  proceed  to  the  fore- 
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closure  of  the  mortgage.  "It  is  a  settled  rale  of  law  of  this  state," 
say  the  court  in  Montgomery  v.  Boyd,  78  App.  Div.  64,  72,  79  N.  Y. 
Supp.  879,  885,  "that  a  domestic  creditor  of  a  nonresident  decedent 
will  not  be  compelled  to  go  to  a  foreign  jurisdiction  if  there  be  prop- 
erty here  which  can  be  applied  to  the  satisfaction  of  his  claim" ;  and, 
where  the  testator  has  specially  provided  the  property  out  of  which 
a  claim  may  be  satisfied,  it  would  be  strange,  indeed,  if  our  courts  re- 
fused jurisdiction  for  the  enforcement  of  the  right  merely  because  the 
duty  which  the  testator  contracted  might  be  discharged  by  his  exec- 
utor has  devolved  upon  one  acting  in  a  representative  capacity.  The 
reason  of  the  rule  that  foreign  executors  cannot  sue  or  be  sued  in  our 
courts  has  no  application  to  an  equitable  action  where  the  representa- 
tive is  brought  in  for  the  protection  of  the  equities  of  the  estate,  and 
when  the  reason  of  any  law  is  at  an  end  so  is  the  law.  Broom's  Legal 
Maxims  (8th  Ed.)  159. 

The  interlocutory  judgment  appealed  from  should  be  affirmed,  with 
costs,  with  usual  leave  to  defendant  to  withdraw  demurrer  and  answer 
on  payment  of  costs  in  this  court  and  at  Special  Term.    All  concur. 


TEIPP  v.  RICHTER. 
(Supreme  Court,  Appellate  Division,  Third  Department.    July  8,  1913.) 

1.  EviDENOB  (8  480*) — OoNSTBUcnoN  OF  Dked— Pabol  Evidence. 

Where  a  deed  to  land  bordering  on  a  pond  owned  by  the  grantor  made 
no  reference  to  tbe  pond  and  the  description  contained  therein  excluded 
the  pond,  oral  statements  of  the  grantor  that  the  grantee  could  have  the 
use  of  the  pond  and  the  boating  thereon,  and  that  the  boundaries  took 
In  a  small  portion  thereof,  did  not  give  the  grantee  any  Interest  In  the 
pond,  since  conversations  and  agreements  leading  up  to  the  making  of 
a  deed  ^^e  deemed  merged  In  the  written  contract,  and  tbe  boundaries 
could  not  be  extended  by  parol  evidence. 

(Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {t  2115-2128; 
Dec.  Dig.  {  400.*] 

2.  Watebs  and  Wateb  Coubses  ({  137*) — Tbesfasses. 

Where  the  owner  of  land  bordering  on  a  lake  or  pond  owned  no  part 
of  the  pond,  she  did  not  gain  any  rights  therein  as  against  the  owner 
of  the  pond  by  going  thereon  from  time  to  time  for  her  own  pleasure, 
as  continuing  intermittent  trespasses  without  the  assertion  of  right  give 
no  rights  to  a  trespasser,  and  do  not  constitute  adverse  possession. 

(Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
i  149;   Dec.  Dig.  §  137.*] 

3.  Watebs  and  Wateb  Coubses  (J  155*) — Gonvetances — Appttbtenances. 

Where  an  owner  of  land  on  which  was  a  lake  or  pond  conveyed  a  por- 
tion of  It  bordering  on  the  pond,  the  grantee  did  not  acquire  any  rights 
in  the  pond  under  the  rule  that,  where  an  owner  of  land  by  artificial 
arrangement  has  effected  an  advantage  for  one  portion  to  the  burdening 
of  another  upon  the  severance  of  the  ownership,  the  holders  of  the  two 
portions  take  them,  respectively,  charged  with  the  servitude  and  entitled 
to  the  benefit  openly  and  visibly  attached  at  the  time  of  the  conveyance. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
ti  161-166;   Dec.  Dig.  S  155.*] 
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4.  Watebs  and  Water  Coubsks  (§  109*) — Riqhts  of  Ownkbs. 

A  person  owning  a  small  portion  of  one  end  of  a  pond  did  not  bare  a 
right  In  common  with  the  other  owners  In  the  whole  pond. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
K  118,  119,  121;   Dec.  Dig.  {  109.*] 

Appeal  from  Trial  Term,  Warren  County. 

Action  by  Mattie  Tripp  against  Henry  Richter.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELUDGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

John  H.  Cunningham,  of  Glens  Falls  (Andrew  J.  Nellis,  of  Albany, 
of  counsel),  for  appellant. 

Jenkins  &  Barker,  of  Glens  Falls  (J.  A.  Kellogg,  of  Glens  Falls, 
of  counsel),  for  respondent. 

WOODWARD,  J.'  This  action  was  brought  to  recover  damages 
for  trespasses  committed  by  the  defendant  by  rowing,  bathing,  and 
fishing  in  the  waters  of  Tripp  pond,  in  the  town  of  Warrensburgh, 
Warren  county,  in  the  summer  of  1910.  The  complaint  alleges  that 
at  the  time  of  the  trespasses  complained  of  the  plaintiff  was  the  owner 
and  in  possession  of  that  portion  of  Tripp  pond  which  lies  northerly 
of  the  lands  of  Mary  J.  Tennyson,  and  that  on  divers  dates,  the 
defendant  wrongfully  entered  upon  the  premises,  and  rowed,  fished, 
and  bathed  therein,  to  her  damage.  The  answer  contains  a  denial 
of  each  allegation  of  the  complaint,  and  sets  up  four  separate  de- 
fenses, all  of  which  have  either  been  abandoned  or  overruled  by  the 
determination  of  the  court  at  the  trial  without  a  jury.  Judgment  has 
been  entered  for  one  dollar  damages,  with  the  costs  of  the  action, 
and  the  defendant  appeals  from  the  judgment.  The  record  con- 
tains no  case. 

[1]  Great  lot  No.  80  in  Hyde  township,  in  the  town  of  War- 
rensburgh, Warren  county,  is  divided  into  four  practically  equal  parts. 
Tripp  pond  is  located  in  the  east  half  of  this  great  lot,  and  is  about 
one-half  mile  long  and  one-eighth  to  one-quarter  of  a  mile  in  width. 
The  easterly  half  of  this  great  lot  is  known  upon  the  maps  as  parcels 
or  subdivisions  3  and  4,  and  the  plaintiff  claims,  and  the  evidence 
warrants  the  claim,  that  she  is  the  owner  of  all  of  the  pond  with 
the  exception  of  a  small  portion  at  the  southerly  part  thereof,  which 
lies  within  the  limits  of  lands  owned  by  Mary  J.  Tennyson,  whose 
father  has  a  life  lease  of  the  same.  The  Tennysons  own  the  lands 
bounding  the  pond  on  the  south  and  east,  but,  with  the  exception 
of  the  small  portion  on  the  extreme  southerly  limit  of  the  pond,  the 
waters  of  the  pond  are  clearly  excluded  in  the  deeds  under  which 
they  hold  the  lands,  and  there  does  not  appear  to  be  any  serious  con- 
tention that  the  plaintiff  is  not  the  owner  of  the  lands  underlying  this 
pond.  The  defendant  does  not  contend  that  he  has  not  rowed,  fished, 
and  bathed  in  this  pond,  but  he  urges  a  right  to  do  so  as  the  guest 
of  Louisa  F.  Wilsey,  who  purchased  109  acres  of  land  of  Andrew 
D.  Tripp,  plaintiff's  predecessor  in  title,  bordering  upon  this  pond, 
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and  it  is  claimed  that  in  the  negotiations  leading  up  to  the  sale  Mr. 
Tripp  pointed  out  to  her  the  boundaries  of  the  land,  and  stated  that : 

"Tbe  property  was  a  good  place  for  a  boarding  house,  there  to  keep  sum- 
mer guests,  and  you  could  get  a  good  living  there  and  have  tbe  use  of  tbe 
pond  and  tbe  boating  thereon,  and  that  tbe  boundaries  took  in  a  small  por- 
tion of  tbe  pond." 

But  the  deeds  and  the  maps  and  the  findings  of  the  court  show 
conclusively  that  the  pond  is  located  in  the  east  half  of  great  lot 
No.  80,  and  consequently  no  part  of  the  same  can  be  located  within 
the  boundaries  of  the  lands  deeded  to  Mrs.  Wilsey,  and  the  rule 
is  well  settled  that  all  conversations  and  agreements  leading  up  to 
the  making  of  a  deed  are  deemed  merged  in  the  written  contract, 
and  the  boundaries  cannot  be  extended  by  parol  evidence  as  to  what 
was  said  before  the  making  of  the  deed. 

[2]  The  court  has  found,  at  the  request  of  the  defendant,  that 
the  premises  were  deeded  to  Mrs.  Wilsey,  describes  the  premises,  and 
in  the  description  set  forth  no  mention  is  made  of  the  pond  in  any 
way,  and  the  conclusion  is  irresistible  that  Mrs.  Wilsey  has  no  in- 
terest in  the  pond  of  any  kind  or  character,  and  no  use  which  she 
or  her  family  or  guests  may  have  made  of  the  pond  has  anything 
in  it  of  the  nature  of  adverse  possession.  They  have  merely  tres- 
passed upon  the  plaintiff's  property  at  intervals,  and  continuing,  in- 
termittent trespasses,  without  the  assertion  of  right,  can  give  no  rights 
to  the  trespasser.  Mrs.  Wilsey  had  no  rights  in  the  pond  growing 
out  of  her  deed,  and  she  has  not  gained  an^  such  rights  by  the  fact 
that  she  and  otiier  persons  living  in  the  vicinity  of  the  pond  have 
from  time  to  time  made  use  of  the  same  for  their  own  pleasure. 

[3]  It  is  true,  of  course,  that  where  the  owner  of  the  land  has,  by 
artificial  arrangement,  effected  an  advantage  for  one  portion  to  the 
burdening  of  another  upon  the  severance  of  the  ownership  the  hold- 
ers of  the  two  portions  take  them  respectively  charged  with  the  servi- 
tude and  entitled  to  the  benefit  openly  and  visibly  attached  at  the  time 
of  conveyance  (Winne  v.  Winne,  95  App.  Div.  48,  SO,  82  N.  Y.  Supp. 
647,  88  N.  Y.  Supp.  625,  and  authorities  there  cited),  but  this  rule 
has  no  bearing  upon  the  question  here  presented  for  the  reason  that 
there  is  nothing  artificial  about  the  situation,  and  Mrs.  Wilsey  has 
all  that  her  deed  calls  for  and  all  that  is  necessary  to  the  enjoyment 
of  her  rights  as  the  owner  of  subdivision  2  of  great  lot  No.  80. 

[4]  Mrs.  Wilsey  having  no  rights  in  the  pond  could  convey  none 
to  her  guest,  and  it  is  equally  clear  from  the  evidence  that  the  Ten- 
nysons  had  no  interest  in  the  pond,  with  the  exception  of  a  very 
small  portion  at  the  southern  end,  and  that  interest  did  not  operate 
to  give  the  Tennysons  or  others  rights  in  common  with  the  plaintiff 
in  the  whole  pond. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 
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(81  Misc.  Rep.  218.) 

KNIT  GOODS  EXCHANGE,  Ina,  v.  HALPEBN. 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

1.  GuASARTT  (I  30*) — Persons  Who  Mat  Enforce. 

Where  defendant,  for  the  purpose  of  Inducing  certain  persons,  doing 
business  as  a  corporation,  to  sell  merchandise  to  his  brother,  guaranteed 
the  payment  therefor  without  knowing  or  caring  whether  such  persons 
were  doing  business  as  a  partnership  or  as  a  corporation,  the  corporation 
could  enforce  the  guaranty,  notwithstanding  the  omission  of  the  abbrevia- 
tion "Inc.,"  which  was  a  part  of  its  corporate  name,  in  describing  the 
party  to  whom  the  guaranty  ran,  although  the  name,  with  this  omission, 
was  that  of  a  former  partnership  between  the  members  of  the  corpora- 
tion, since  the  rule  that  a  contract  of  guaranty  must  be  construed  stric- 
ttsslml  Juris,  and  that  only  the  party  named  therein  as  guarantee  can  re- 
cover thereon,  is  subject  to  a  well-established  exception  that,  where  it 
was  the  intention  that  the  guaranty  should  be  in  favor  of  a  specific  per- 
son, it  may  be  enforced  according  to  such  intention,  notwithstanding  a 
slight  misdescription  of  the  guarantee  in  the  Instrument 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent  Dig.  H  30-S2;  Dec. 
Dig.  {  30.*] 

2.  Pbincipai.  ANn  Subbtt  (|  59*) — Contbact  or  Stjeett — Rxtlks  op  Conbteuo- 

TION. 

The  contracts  of  sureties,  like  other  contracts,  are  to  be  construed  so 
as  to  give  effect  to  the  intention  of  the  parties,  in  ascertaining  which 
the  language  should  be  read  In  the  light  of  the  circumstances  surrounding 
the  execution  of  the  instrument;  but,  when  the  meaning  has  been  tbns 
ascertained,  the  responsibility  of  the  surety  is  strlctissiml  Juris,  and  is 
not  to  be  extended  or  enlarged  by  implication  or  construction. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  K 
103,  103%;    Dec.  Dig.  g  59.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  Knit  Goods  Exchange,  Inc.,  against  Ralph  Halpem. 
From  a  judgment  dismissing  the  complaint  after  a  trial  by  the  court 
without  a  jury,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  June  term,  1913,  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Harold  R.  Lhowe,  of  New  York  City,  for  appellant 
David  H.  Lehman,  of  New  York  City,  for  respondent. 

PAGE,  J.  This  is  an  action  upon  a  contract  whereby  the  defend- 
ant guaranteed  payment  to  the  Knit  Goods  Exchange  of  all  sums  of 
money  due  that  company  from  the  firm  of  Halpern  &  Shraza  to  an 
amount  not  to  exceed  $3(X).  The  consideration  for  the  guaranty  was 
the  sale  of  merchandise  by  the  Knit  Goods  Exchange  to  Halpern  & 
Shraza  on  credit. 

[  1  ]  It  is  conceded  upon  the  record  that  after  the  said  guaranty  was 
executed,  and  relying  thereon,  the  plaintiff  sold  goods  to  Halpem  & 
Shraza  to  the  amount  of  $310,  and  were  not  paid  for  the  merchandise 
when  the  payment  became  due,  and  that  thereafter  the  plaintiff  ap- 
plied to  the  defendant  to  pay  the  indebtedness.  It  is  also  conceded 
that  in  consideration  of  an  extension  of  time  the  defendant  promised 
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the  plaintiflF  to  pay  the  entire  $310,  which  was  $10  '\n  excess  of  the 
guaranty.  It  is  also  conceded  that  in  partial  performance  of  this 
agreement  the  defendant  paid  to  the  plaintiff  on  account  of  the  said 
indebtedness  three  installments  of  $51.83,  leaving  only  $155.49  unpaid. 

It  appears  that  on  June  19,  1912,  the  Knit  Goods  Exchange,  which 
was  a  copartnership,  became  incorporated  under  the  name  of  "Knit 
Goods  Exchange,  Inc.,"  and  the  new  corporation  took  over  the  entire 
business  of  the  former  partnership.  The  contract  of  guaranty  was 
signed  by  the  defendant  on  June  21,  1912,  at  which  time  the  partner- 
ship had  ceased  to  exist;  but  the  corporation  continued  to  use  the 
stationery  and  letter  heads  of  the  former  firm.  The  form  of  contract 
signed  by  the  defendant  ran  to  the  "Knit  Goods  Exchange"  as  the 
guarantee,  and  the  suffix  "Inc."  was  omitted.  The  defendant  resists 
liability  on  this  ground,  claiming  the  benefit  of  the  well-established 
rule  of  law  that  a  contract  of  guaranty  must  be  construed  strictissimi 
juris,  and  that  only  the  party  named  therein  as  guarantee  can  recover 
from  the  guarantor.  Grant  v.  Naylor,  4  Cranch,  224,  2  L.  Ed.  603 ; 
Barns  v.  Barrow,  61  N.  Y.  39,  19  Am.  Rep.  247. 

The  learned  trial  justice  applied  this  rule  and  dismissed  the  com- 
plaint. I  am  of  the  opinion  that  he  committed  error  in  so  doing,  and 
that  the  case  at  bar  comes  within  an  exception  to  the  rule  above  stated, 
which  is  as  well  established  in  this  state  as  the  rule  itself,  namely,  that 
where  at  the  time  the  written  contract  of  guaranty  was  executed  it 
was  the  intention  of  the  parties  that  it  should  be  in  favor  of  a  specific 
person,  but  the  guarantee  is  slightly  misdescribed  in  the  instrument,  it 
may  be  enforced  according  to  the  intention  of  the  parties,  and  the 
misdescription  ignored.  Beakes  et  al.  v.  Da  Cunha,  126  N.  Y.  293, 
27  N.  E.  251;  Friedlander  v.  N.  Y.  Plate  Glass  Ins.  Co.,  38  App. 
Div.  146. 149,  56  N.  Y.  Supp.  583. 

[2]  This  is  in  accordance  with  the  principle,  which  has  been  adopted 
in  this  and  other  jurisdictions  in  the  interest  of  justice,  that : 

"Tbe  contracts  of  anretles  are  to  be  construed,  like  otber  contracts,  so  as 
to  give  effect  to  the  Intention  of  the  parties.  In  ascertaining  that  Intention 
we  are  to  read  the  language  used  by  tbe  parties  In  the  light  of  tbe  circum- 
stances surrounding  the  execution  of  tbe  instrument.  •  •  •  But,  when  tbe 
meaning  of  the  language  used  has  been  thus  ascertained,  the  responsibility 
of  the  surety  Is  not  to  be  extended  or  enlarged  by  Implication  or  construc- 
tion, and  is  strictissimi  Juris."  People  v.  Backus,  117  N.  T.  196,  at  page 
201,  22  N.  E.  759,  at  page  760. 

At  the  time  that  this  contract  was  executed  the  defendant  intended 
to  induce  this  plaintiff  to  deliver  merchandise  to  his  brother  in  reliance 
upon  his  written  guaranty.  The  persons  with  whom  he  contracted 
were  certain  specific  men,  who  were  about  to  sell  goods  to  his  brother. 
He  had  no  knowledge  as  to  whether  they  were  doing  business  as  a 
copartnership  or  a  corporation,  and  he  stated  in  his  testimony  upon 
the  witness  stand  that  he  did  not  care  about  that  point.  His  brother 
failed  to  pay  his  indebtedness  to  the  plaintiff.  Later  he  discovered  that 
the  plaintiff  was  a  corporation,  and  that  the  contract  of  guaranty  did 
not  contain  the  suffix  "Inc.,"  which  was  a  part  of  its  corporate  name. 
He  immediately  refused  to  make  further  payments,  and  invoked  this 
omission  as  a  defense,  though  his  intention  that  the  guaranty  should 
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run  to  this  plaintiff  was  manifest,  both  from  the  circumstances  of  its 
execution  and  from  his  subsequent  conduct.. 

"De  minimis  non  curat  lex."  The  omission  of  the  word  "Inc." 
from  the  contract  of  guaranty  should  be  ignored,  and  the  contract 
enforced  according  to  its  evident  intent.  The  facts  of  the  case  are 
not  seriously  disputed. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event.    All  concur. 


(81  Misc.  Rep.  228.) 

AARONSON  V.  NEW  YORK  LIFE  INS.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    June  24,  1913.) 

1.  iNStTBANCE     (I    262*) — ^LlTE    POLICT — RepBESENTATIONS — APPLICATION— AT- 

TACHUBNT  TO   POLICT. 

Insurance  Law  (Consol.  Laws  1909,  &  28)  S  68,  provides  that  every 
Insurance  policy  delivered  after  January  1,  1907,  shall  contain  the  entire 
contract  between  the  parties,  and  nothing  shall  be  Incorporated  by  ref- 
erence unless  Indorsed  on  or  attached  to  the  policy,  and  all  statementii 
purporting  to  be  made  by  the  Insured  shall.  In  the  absence  of  fraud,  b<! 
deemed  representations  and  not  warranties.  Held  that,  where  the  policy 
contains  no  redtal  that  it  is  issued  In  consideration  of  an  application 
therefor  which  is  made  a  part  of  the  contract,  false  representations  made 
to  Induce  the  issuance  of  the  policy,  w!iether  oral  or  In  a  paper  not  at- 
tached thereto.  If  material,  may  be  relied  on  by  the  Insurer  to  defeat  a 
recovery. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  g  557;  Dec.  Dig. 
t  262.»] 

2.  Insubancb  a  292*) — Appuoation — False  Repbesentations — Consultino 

Phtsician. 

Where  insured,  in  an  application  for  insurance,  in  answer  to  a  ques- 
tion as  to  how  long  since  he  had  consulted  or  had  been  under  the  care  of 
a  physician,  stated  that  It  was  the  preceding  summer,  the  application 
having  been  made  January  24,  1911,  when  in  fact  he  had  visited  dis- 
tinguished specialists  two  or  three  times  a  week  for  a  disease  of  the  eye, 
and  but  one  week  prior  to  his  application  had  been  introduced  for  ex- 
amination at  a  clinic  at  which  40  or  60  physicians  were  present,  the 
'   representation  was  false. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §g  691,  692 ;  Dec 
Dig.  §  292.*] 

3.  Insurance  (§  253*) — Application — Defenses. 

An  Insurance  company  could  not  resist  a  recovery  on  a  life  policy  by 
reason  of  alleged  false  representations  In  an  application  tor  a  different 
policy. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  {{  638-M2 ;  Dec. 
Dig.   i  253.*] 

Seabury,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Bessie  Aaronson  against  the  New  York  Life  Insurance 
Company.  From  an  order  setting  aside  a  verdict  for  plaintiff,  she  ap- 
peals.    Reversed,  with  directions  to  reinstate. 

Argued  February  term,  1913,  before  SEABURY,  GERARD,  and 
BIJUR,  JJ. 

*For  outer  oum  ma  Mine  topie  A  i  mxnauji  in  Dec.  &  Am.  Digs.  1907  to  date,  *  Rep'r  lodexw 
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Gaston  Rosenstiel,  and  Bernard  Gordon,  both  of  New  York  City, 
for  appellant. 
James  H.  Mcintosh,  of  New  York  City,  for  respondent 

BIJUR,  J.  This  action  is  brought  to  recover  $2,000,  the  amount  of 
an  insurance  policy  issued  on  the  life  of  one  Aaronson.  The  court 
submitted  to  the  jury  two  questions: 

(1)  Did  the  applicant  make  a  false  answer  to  the  question,  "How 
long  since  you  consulted  or  have  had  the  care  of  a  physician  ?"  to  which 
his  answer  had  been,  "As  above,"  meaning  last  summer.  The  applica- 
tion was  made  January  24,  1911. 

(2)  Was  the  Defendant's.  Exhibit  B,  namely,  the  application,  con- 
taining, among  others,  this  question  and  answer,  the  application  for  the 
policy  in  suit  ? 

As  the  defense  was,  in  substance,  fraud  or  false  representations  in- 
ducing the  making  of  the  policy,  it  is  evident  that,  if  the  jury  answered 
either  of  the  above  questions  in  the  negative,  the  verdict  must  have 
been  for  defendant,  and  it  was  for  the  plaintiff,  it  is  clear  that  the  jury 
must  have  answered  either  or  both  of  these  questions  in  the  negative. 

[1]  The  application,  containing  the  question  and  the  answer  com- 
plained of,  was  not  annexed  to  the  policy.  The  plaintiff  appellant  con- 
tends that  therefore,  under  section  58  of  the  Insurance  Law  (Consol. 
Laws  1909,  c.  28),  it  was  not  available  to  the  defendant  as  a  false  rep- 
resentation tending  to  defeat  the  validity  of  the  policy.  I  cannot, 
however,  agree  with  this  contention. 

I  find  nothing  in  the  case  of  Becker  v.  Colonial  Life  Ins.  Co.,  153 
App.  Div.  382,  138  N.  Y.  Supp.  491,  to  sustain  that  construction.  On 
the  contrary,  the  Becker  Case,  as  I  read  it,  decides  merely  that,  where 
a  policy  recites  that  it  is  issued  "in  consideration  of  the  application 
therefor,  which  is  hereby  made  a  part  of  this  contract,"  statements 
made  by  the  assured  in  other  papers  or  other  applications  are  neces- 
sarily immaterial  as  representations.  By  the  express  terms  of  the  con- 
tract, it  is  agreed  that  they  have  not  been  relied  upon,  and  therefore 
they  cannot  be  availed  of  by  the  insurer  to  avoid  the  policy. 

It  seems  to  me,  however,  that,  where  the  policy  contains  no  such  re- 
cital, false  representations  made  to  induce  its  issuance,  and  whether 
oral  or  in  a  paper  not  attached  to  the  policy,  may,  if  material,  be  re- 
lied upon  by  the  insurer  to  defeat  a  recovery.  The  statute  does  not  in 
terms  or  impliedly  relate  to  such  contingency. 

The  case  of  Wheelock  v.  Home  Ins.  Co.,  115  Minn.  177,  131  N.  W. 
1081  (Minn.,  .1911),  construing  the  Minnesota  law  of  1907,  cited  by 
the  appellant,  has  no  bearing  upon  the  present  controversy,  because  the 
language  of  the  Minnesota  statute  is  altogether  different  from  ours  in 
this  respect.  The  same  consideration  renders  unavailable  as  prece- 
dents many  other  cases  cited  by  the  appellant  in  the  courts  of  sister 
states.  So  far,  therefore,  as  the  question  of  law  raised  by  the  order 
setting  aside  the  verdict  is  concerned,  I  think  that  the  learned  trial 
court  was  right. 

[2]  On  the  question  of  the  falsity  of  the  statements  made  by  the 
applicant  in  answering  the  question,  "How  long  since  you  consulted  or 
have  had  the  care  of  a  physician?"  I  think  that  his  answer  was  plainly 
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a  misrepresentation  of  the  truth.  The  question  itself  is  unambiguous, 
under  the  circumstances  disclosed  in  this  case,  and  the  reasoning  in 
the  case  of  Stewart  v.  Equitable  Mutual  Life  Ins.  Co.,  110  Iowa,  528, 
8  N.  W.  782,  is  therefore  inappropriate,  even  if  we  were  inclined  to 
adopt  it  as  correct. 

Nor  was  the  ailment  for  which  the  assured  had  in  the  interval  con- 
sulted an  eye  specialist  a  mere  casual  one.  The  uncontradicted  evi- 
dence is  that  he  had  visited  distinguished  specialists  two  or  three  times 
a  week  for  months,  and  but  one  week  prior  to  his  application  had  been 
introduced  for  examination  at  a  clinic  at  which  40  or  50  physicians 
were  present.  He  must  have  been  well  aware  of  the  fact  that  he  had 
some  serious  illness,  information  of  the  existence  of  which  he  willfully 
suppressed. 

[3]  This  consideration,  however,  is  insufficient  to  support  the  order 
of  the  learned  trial  judge  setting  the  verdict  aside;  for,  as  to  liie  sec- 
ond question  submitted  to  the  jury,  not  only  does  the  evidence  fail  to 
establish  that  the  misrepresentation  complained  of  by  the  defendant 
was  made  in  the  application  for  the  policy  on  which  this  suit  is 
brought,  but,  on  the  contrary,  the  evidence  of  the  defendant's  medical 
supervisor  at  a  crucial  point  is  as  follows : 

"The  answers  In  tbat  report  relate  to  an  application  for  $1,000.  Such  ap- 
plication is  not  the  one  upon  which  a  $2,000  policy  was  Issued." 

In  this  state  of  the  record,  I  do  not  see  how  any  verdict  other  than 
one  for  the  plaintiff  could  have  been  rendered  or  be  sustained.  I  be- 
lieve, therefore,  that  the  order  setting  aside  the  verdict  should  be  re- 
versed, with  costs,  and  the  verdict  reinstated,  with  costs. 

GERARD,  J.,  concurs. 

SEABURY,  J.  I  do  not  agree  with  the  views  advanced  by  my 
learned  colleagues  as  reasons  for  the  reversal  of  the  order  appealed 
from.  This  action  is  brought  to  recover  $2,000,  the  amount  of  an  in- 
surance policy  issued  by  the  defendant  on  the  life  of  one  Aaronson. 
The  policy  was  issued  January  26,  1911.  The  beneficiary  named  there- 
in was  the  plaintiff,  who  was  the  mother  of  the  insured.  The  first 
year's  premium  was  paid  in  advance.  On  February  17,  1911,  the  in- 
sured died,  and  proof  of  death  was  subsequently  furnished  to  the  de- 
fendant as  required  by  the  terms  of  the  policy.  Two  questions  were 
submitted  by  the  learned  court  below  to  the  jury  for  their  determina- 
tion, namely :  First,  did  the  applicant  make  a  false  answer  to  question 
10,  contained  in  Defendant's  Exhibit  B,  put  to  him  by  the  defendant's 
medical  examiner  upon  his  examination  for  the  policy?  and,  second, 
was  the  Defendant's  Exhibit  B  actually  the  paper  containing  the  ques- 
tions put  to  the  applicant  by  the  defendant's  medical  examiner  and  the 
applicant's  answers  thereto  upon  his  medical  examination  for  the  pol- 
icy? The  jury  rendered  a  verdict  for  the  plaintiff,  thereby  answering 
both  of  these  questions  in  the  negative.  The  court  below  set  aside  the 
verdict  of  the  jury  on  the  ground  that  it  was  contrary  to  the  evidence 
and  contrary  to  law.  From  the  order  entered  upon  this  motion,  the 
plaintiff  appeals  to  this  court.  ' 
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The  Defendant's  Exhibit  B,  referred  to  in  the  questions  submitted 
to  the  jury,  is  an  application  for  insurance  on  the  life  of  the  insured, 
and  purports  to  contain  answers  by  the  latter  to  certain  questions  set 
forth  in  the  application.  The  alleged  false  answers  were  made  to  ques- 
tions numbered  9  and  10  on  the  application.  The  questions,  together 
with  the  answers  alleged  to  have  been  made  thereto,  are  as  follows : 

"(9)  What  illnesses,  diseases,  or  accidents  tiave  yoa  bad  since  childhood? 
(The  examiner  should  satisfy  himself  that  the  applicant  gives  full  and  care- 
ful answers  to  this  question.) 

"^'ame  of  disease?    Acute  indigestion — ^ptomaine, 

"Number  of  attacks.  ' 

"Date. 

"Duration.    2  wks. 

"Severity.    Last  summer. 

"Results.  Good. 

"(10)  A.  How  long  since  you  consulted  or  hare  had  the  care  of  a  physician? 
B.  If  so,  for  what  ailment?  Name  and  address  of  physician?  A.  As  above. 
B.  Dr.  Gershenson,  46  Henry  St" 

The  defendant  seeks  to  avoid  liability  under  the  policy  on  the  ground 
that  the  insured,  in  making  the  answers  set  forth,  failed  to  disclose  to 
the  medical  examiner  that  he  had  other  illnesses  and  that  he  had  con- 
sulted other  physicians.  The  application  containing  the  questions,  in 
response  to  which  the  answers  of  the  insured  were  made,  was  not  at- 
tached to  or  indorsed  upon  the  policy.  Under  these  circumstances, 
they  are  not  to  be  deemed  a  part  of  the  policy.  Section  58  of  the  In- 
surance Law  provides  as  follows : 

"Every  policy  of  insurance  issued  or  delivered  within  the  state  on  or  after 
the  Ist  day  of  January,  190T,  by  any  life  insurance  corporation  doing  businessi 
within  the  state,  shall  contain  the  entire  contract  between  the  parties,  and 
nothing  shall  be  incorporated  therein  by  reference  to  any  constitution,  by- 
laws, rules,  application  or  other  writings  unless  the  same  are  indorsed  upon 
or  attached  to  the  policy  when  issued ;  and  all  statements  purporting  to  be 
made  by  the  Insured  shall  in  the  absence  of  fraud  be  deemed  represeutatious 
and  not  warranties.  Any  waiver  of  the  provisions  of  this  section  shall  be 
void." 

The  purpose  of  this  legislation  was,  as  I  understand  it,  that  the  pol- 
icy of  insurance  should  itself  be  treated  as  the  entire  contract  between 
the  parties,  unless  other  provisions  were  indorsed  upon  or  attached  to 
the  policy  when  issued.  In  this  case  the  application  upon  which  the 
defendant  predicates  its  defense  was  not  indorsed  upon  or  attached  to 
the  policy,  and  therefore  nothing  contained  in  it  can  be  used  as  a  de- 
fense to  an  action  upon  the  policy. 

Becker  v.  Colonial  Life  Insurance  Co.,  153  App.  Div.  382,  138  N. 
Y.  Supp.  491,  in  my  judgment,  is  decisive  of  the  present  appeal.  The 
opinion  in  that  case  discusses  the  authorities  in  other  states,  and  com- 
ments upon  the  cases  upon  which  the  learned  court  below  relied  in  set- 
ting aside  the  verdict  of  the  jury. 

Moreover,  in  the  present  case,  an  issue  of  fact  was  presented  as  to 
whether  or  not  the  application  in  which  the  alleged  false  answers  were 
contained  was  the  application  which  the  insured  made  for  the  policy 
upon  which  the  action  is  brought.  On  its  face,  the  application  seems 
to  have  been  made  for  a  different  policy  of  insurance  from  that  which 
was  issued  to  the  insured.    In  view  of  the  fact  that  this  application 
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was  not  indorsed  upon  or  attached  to  the  policy  that  was  issued,  the 
question  is  not  important,  although  the  fact  that  there  was  a  dispute 
as  to  which  application  the  defendant  relied  upon  in  issuing  its  policy 
shows  the  wisdom  of  the  rule  now  embodied  in  section  58  of  the  In- 
surance Law  (Consol.  Laws,  1909,  c.  28). 

I  vote  in  favor  of  reversing  the  order  appealed  from  and  reinstating 
the  verdict,  with  costs  to  the  appellant. 


CONWAY  ▼.  PARISH-STAFFORD  CO. 
(Supreme  Court,  Appellate  DItIsIod,  Second  Department    Jane  20,  1913.) 

1.  Rkfebence  (i  58*) — Powkb  of  Refebee  to  Aixow  Amendiients. 

A  referee  cannot  allow  an  amendment  to  the  complaint  which  has  the 
effect  of  changing  the  cause  of  action  or  adding  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Reference,  Cent  Dig.  ||  88,  90;  Dec. 
Dig.  8  58.*] 

2.  Appeal  ano  Ebbob  (|  107*) — Refebenob  8  31*) — Decisions  Reviewabm— 

RiOBT  TO   RefEBENCE. 

Where  a  complaint  is  amended  at  Special  Term,  the  question  whether 
after  amendment  the  entire  action  is  referable  may  be  reviewed  either 
by  a  renewal  of  the  motion  to  vacate  the  order  of  reference  or  by  an  ap- 
peal from  the  order  referring  or  refusing  to  refer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  735- 
789;  Dec.  Dig.  J. 107;*  Reference,  Cent  Dig.  8S  57,  58;  Dec.  Dig.  |  31.*1 

Appeal  from  Special  Term,  Queens  County. 

Action  by  John  P.  Conway  against  the  Farish-Staflford  Company. 
From  an  order  denying  a  motion  to  vacate  an  order  of  reference,  de- 
fendant appeals.    Order  affirmed. 

See,  also,  153  App.  Div.  906,  137  N.  Y.  Supp.  1116. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

David  Leventritt,  of  New  York  City,  for  appellant 
Martin  L.  Stover,  of  New  York  City  (Edwin  Blumenstiel,  of  New 
York  City,  on  the  brief),  for  respondent. 

PER  CURIAM.  In  the  form  in  which  this  action  was  originally 
brought  it  was  for  compensation  under  the  contract,  and  was  clearly 
referable. 

[11  If  the  amendment  to  the  complaint  which  the  referee  allowed 
had  the  effect  of  changing  the  cause  of  action  to  one  for  damages  for 
breach  of  the  contract,  or  of  adding  to  the  original  cause  of  action  for 
compensation  a  second  cause  of  action  for  such  damages,  such  amend- 
ment was  not  within  the  power  of  the  referee  to  grant.  Perry  v.  Dick- 
erson,  85  N.  Y.  345,  39  Am.  Rep.  663.  If  plaintiff  is  entitled  thereto, 
as  to  which  we  express  no  opinion,  application  therefor  must  be  made 
to  the  Special  Term.  We  may  consider  the  complaint  therefore  as 
not  effectively  amended. 

*For  other  casea  see  same  topic  A  {  muuber  In  Dec.  t  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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[2]  If  the  amendment  is  made  at  the  Special  Term,  either  by  en- 
tirely changing  the  form  of  the  action  or  by  adding  an  additional  cause 
of  action,  the  question  whether,  after  such  amendment,  the  entire  ac- 
tion or  either  cause  thereof  is  referable  may  be  reviewed  either  by  a 
renewal  of  the  motion  to  vacate  the  order  of  reference,  or  by  an  appeal 
from  the  order  referring  or  refusing  to  refer'  said  second  cause  of 
action,  if  the  amendment  takes  that  form. 

Order  affirmed,  with  $10  costs  and  disbursements. 


HEARN  et  al.  T.  SCHUOHMAN. 
(Sapreme  Court,  Appellate  Division,  Second  Department    June  27,  1913.) 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  George  A.  Hearn  and  others,  copartners,  against  George 
Schuchman.  From  an  order  of  the  Special  Term  (80  Misc.  Rep.  311, 
141  N.  Y.  Supp.  242),  denying  their  motion  for  judgment  on  the  plead- 
ings, plaintiffs  appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

H.  Snowden  Marshall,  of  New  York  City  (Isaac  H.  Levy,  of  New 
York  City,  on  the  brief),  for  appellants. 
Lawrence  B.  Cohen,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
on  the  opinion  of  Mr.  Justice  Kelby  at  Special  Term,  except  in  so  far 
as  such  opinion  may  suggest  that  the  sufficiency  of  the  complaint  here- 
in is  in  any  way  affected  by  the  fact  that  the  defendant  has  been  con- 
victed and  punished  in  a  criminal  proceeding  on  the  very  facts  set 
forth  in  the  complaint  herein. 

BURR,  J.  I  concur  in  the  affirmance  of  the  order  appealed  from, 
but  venture  to  suggest  an  additional  reason  therefor.  As  the  various 
contracts  for  repairs  and  the  sale  of  goods  have  been  executed  by 
the  defendant,  and  the  plaintiffs  have  accepted  and  retained  the  sub- 
jectTmatter  thereof,  in  my  opinion,  in  an  action  to  recover  the  agreed 
price,  they  could  not  refuse  to  complete  such  contracts  and  pay  such 
price  because  these  contracts  were  preceded  by  another  and  corrupt 
agreement  between  the  defendant  and  the  purchasing  agents  of  the 
plaintiffs.  Ballin  v.  Fourteenth  Street  Store,  54  Misc.  Rep.  359,  105 
N.  Y.  Supp.  1028,  affirmed  123  App.  Div.-S82,  108  N.  Y.  Supp.  26, 
affirmed  without  opinion  195  N.  Y.  580,  89  N.  E.  1095. 

"An  agreement  will  be  enforced,  even  if  it  is  incidentally  connected  with 
an  illegal  transaction,  provided  it  Is  supported  by  an  independent  considera- 
tion, if  the  plaintiff  does  not  need  the  aid  of  the  illegal  transaction  to  make 
out  his  case."    64  Misc.  Rep.  361,  105  N.  Y.  Supp.  1029. 

Inasmuch  as  the  case  of  Sirkin  v.  Fourteenth  Street  Store,  124  App. 
Div.  384,  108  N.  Y.  Supp.  830,  relied  upon  by  appellants,  was  decided 
by  a  divided  court,  and  in  the  Ballin  Case,  supra,  a  somewhat  differ- 
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ent  view  was  entertained  than  is  therein  expressed,  although  the  af- 
firmance in  this  court  went  upon  another  ground,  I  feel  at  liberty  to 
express  my  own  views  in  the  matter. 

If  plaintiffs  could  not  defend  an  action  brought  by  defendant  against 
them  to  recover  the  prices  agreed  upon  in  the  several  contracts,  they 
cannot  now  sue,  either  in  law  or  in  equity,  to  compel  repayment  there- 
of. Of  course,  if  the  contracts  were  unexecuted,  the  plaintiffs  might 
refuse  to  carry  them  out,  and  would  not  be  liable  in  damages  for  so 
doing.  Smith  v.  Serby,  h.  R..  3  Q.  B.  Div.  552.  Or  if  it  appeared 
that,  by  reason  of  the  corrupt  bargain  between  defendant  and  plain- 
tiffs* purchasing  agents,  unnecessary  goods  and  materials  and  unnec- 
essary repairs  had  been  ordered,  or  a  price  beyond  the  reasonable 
value  thereof  had  been  exacted,  plaintiffs  might  have  relief  to  the  ex- 
tent of  their  damages  by  reascm  of  the  excessive  price  chained  or  the 
unnecessary  goods  and  materials  ordered.  And  they  might  avail  them- 
selves of  this  relief,  either  by  way  of  defense  to  an  action  for  the  price 
agreed  upon,  or,  if  the  contract  price  had  been  paid,  in  an  action  to 
recover  the  excess  paid  as  the  result  of  the  fraud. 

But  the  complaint  fails  to  allege  the  ordering  of  unnecessary  repairs 
or  materials,  or  the  payment  of  a  price  in  excess  of  the  reasonable 
value  thereof.  Under  such  circumstances,  I  think  the  plaintiffs  are 
entitled  to  no  relief,  and  for  that  reason  I  vote  to  affirm  the  order 
sustaining  the  demurrer. 


WILKINS  V.  PRICE. 
(Supreme  Court,  Appellate  Term,  First  District    June  17,  1913.) 

1.  Insxtbance  (S  790») — MuTUAi,  Beneftt — Contract — Custodian. 

Provisions  ot  by-laws,  that  on  the  death  of  a  member  "$50  shall  be  paid 
to  his  widow  or  the  nearest  relative,"  "an  assessment  of  $1  shall  be  levied 
on  each  member  to  reimburse  the  treasury,"  and  "no  donation  for  charity 
shall  exceed  $5,"  entitled  the  widow  of  a  deceased  member  to  $50  as  of 
right,  and  did  not  provide  for  a  discretionary  charity. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {  1960;  Dec  Dig. 
S  790.*] 

2,  iNBtJBANCE  (I  797%*) — Mutual  Benefit — Person  Entitled  to  Benbstts— 

ASSIONMENT. 

An  assignment  by  a  t)eneficlary  of  funeral  benefits  to  an  undertaker  io 
part  payment  of  his  bill  for  Interment  of  the  deceased  was  valid. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |  1979 ;  Dec.  Dig. 
f  797%.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Annie  Wilkins  against  Frank  Price,  as  treasurer  of  Hiram 
Lodge  No.  4,  F.  &  A.  M.  Judgment  for  defendant.  Plaintiff  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Sturges,  J.,  in  the  Municipal  Court: 

Plaintiff,  as  the  widow  of  Clinton  E.  Wilkins,  who  was  a  member  in  good 
standing  of  Hiram  Lodge  No.  4,  F.  &  A.  M.,  of  the  city  of  New  York,  of 

*For  otber  css«s  see  Mune  toplo  jk  i  nmtama  Is  Deo.  A  Am.  Digs.  1M7  ta  date,  ft  Rep'r  Indens 
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he  defendant,  Frank  Price,  was  treasurer,  has  brought  this  action  to 
the  sum  of  $50  upon  the  following  by-law  of  the  lodge: — 

"Article  V.  Funeral  Benefits. 

1.  On  the  death  of  a  member  of  this  lodge  they  shall  be  entitled  to 
lefit :  Fifty  dollars  shall  be  paid  to  his  widow  or  the  nearest  relative 
leceased  member.  Should  the  member  have  no  near  relative.  It  shall 
duty  of  the  lodge  to  receive  the  benefit  and  attend  the  decent  inter- 
'  the  deceased  member  and  render  a  report  to  the  lodge. 

2.  At  the  death  of  a  financial  Member  of  this  lodge  an  assessment  of 
ar  will  be  levied  upon  each  member  to  reimburse  the  treasury. 

3.  Any  member  of  this  lodge  who  is  in  arrears  one  year  for  dues 
essments  shall  not  be  entitled  to  this  benefit." 

idant  resists  payment,  claiming  that  the  by-law  In  question  does  not 
any  liability  on  the  lodge,  but  that  the  amount  therein  designated  Is  a 
•atulty  or  charity,  which  may  be  withheld.  The  answer  further  al- 
at  prior  to  the  commencement  of  the  action  the  plalntift  assigned  to 
3es  C.  Thomas  all  her  Interest  in  and  to  any  claim  against  the  lodge, 
atended  on  behalf  of  the  plaintiff  that  the  benefit  provided  by  the  by- 
personal,  and  was  not  assignable,  and  also  that  the  alleged  assign- 
as  not  executed  by  the  plaintiff  or  with  her  authority,  and  Is  conse- 
vold. 

am  of  opinion  that  defendant's  claim  that  the  effect  of  the  by-law 

iply  to  provide  for  a  gratuity  or  (harlty  cannot  be  sustained.    It  Is 

to  see  how  the  lodge  could  have  set  forth  more  clearly  their  liability 

a  statement  that  the  member  should  be  entitled  to  the  benefit,  and 

)  should  be  paid  to  his  widow  or  nearest  relative.    So  far  as  the  ap- 

:ion  of  the  moneys  of  the  lodge  for  charity  is  concerned,  provision  is 

y  section  6  of  article  4  of  the  by-laws,  as  follows :   "Ho  donation  for 

from  the  funds  of  the  lodge  shall  exceed  five  dollars  unless  by  a 

'ds  vote  of  the  lodge." 

vbole  scheme  of  article  6,  providing  for  funeral  benefits,  Indicates  the 
n  to  appropriate  the  sum  of  $50,  not  as  a  matter  of  charity,  but  as  a 
of  right.  The  by-laws  constitute  a  contract  between  the  members 
'  lodge,  and  when  they  provide  that  In  a  certain  event — that  Is,  upon 
th  of  a  member — a  certain  designated  amount  shall  be  paid  to  a  desig- 
lerson,  an  obligation  thereby  is  created  against  the  lodge  In  favor  of 
rson  and  for  the  amount  named.  Hiram  Lodge  is  a  benevolent  or- 
ognized  as  such  by  the  statutes  of  the  state  (Laws  of  1909,  c.  11,  be- 
pter  3  of  the  Consolidated  Laws),  section  2,  subd.  1,  which  provides 
organization. 

aca  V.  Follzzl  Generosa  Society  of  N.  Y.  (Sup.)  138  N.  X.  Supp.  822 
laws  provided :  "On  the  death  of  the  wife  of  a  regular  member  of 
ety,  the  family  will  receive  fifty  cents  for  every  member  who  is  found 
standing,  which  sum  will  be  drawn  from  the  mortuary  assessment 
id  at  the  next  meeting  contributed  by  the  members."  The  court  held 
liability  existed  thereunder  in  favor  of  a  regular  member  of  the  se- 
nd that  the  provision  that  the  money  for  the  benefit  "will  be  drawn 
le  mortuary  assessment  fund"  was  a  method  of  providing  the  means 
Dent,  and  not  a  condition  of  liability.  As  stated  before,  the  obliga- 
pay  the  widow  or  nearest  relative  was  absolute,  and  although  It  may 
that  the  purpose  of  the  provision  was  to  assist  such  person  to  pro- 
lecent  Interment  of  the  deceased  member.  Its  use  by  such  person  was 
:ricted  to  such  purpose  or  subject  to  the  supervision  of  the  lodge,  as 
lot  V.  Tipperary  Men  Mat.  Social  &  Ben.  Ass'n,  23  Misc.  Rep.  4S6, 
Z.  Supp.  633,  Hughes  v.  Journeymen  Horseshoers'  Protective  Union, 
Misc.  Rep.  327,  60  N.  T.  Supp.  526,  and  Fanton  v.  Coachmen's  Union, 
!.  Kep.  245,  34  N.  Y.  Supp.  162. 

by-law  in  question  provides  for  a  funeral  benefit,  not  for  a  death 
which  might  be  considered  In  the  nature  of  an  Insurance.  It  is  desig- 
ns a  funeral  benefit,  and  the  provision  of  section  1  that  In  the  event 
e  member  has  no  near  relative  It  shall  be  the  duty  of  the  lodge  to 
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receive  the  benefit  and  attend  the  decent  interment  of  the  deceased  member 
indicates  beyond  question  the  purpose  of  the  benefit,  namely,  that  such  mem- 
ber, when  deceased,  shall  receive  decent  Interment,  and  that  it  is  to  carry 
into  effect  such  purpose  that  the  payment  Is  directed  to  be  made  to  the 
widow  or  nearest  relative,  who  would  have  a  direct  personal  interest  in  ac- 
complishing this  purpose.  If  the  money  is  paid  to  the  widow  or  nearest 
relative  with  this  object  In  view,  and  such  person  falls  to  devote  it  to  such 
purpose,  the  lodge  has  nevertheless  performed  Its  duty  towards  its  deceased 
member,  and  has  fulfilled  its  obligation  to  him.  The  action  taken  by  the 
lodge  in  adopting  the  resolution  directing  the  payment  of  the  amount  to 
the  widow,  with  full  knowledge  of  the  existence  of  her  assignment,  while 
not  conclu^ve  as  to  the  right  of  the  plaintiff  to  the  money,  is  persuasive  evi- 
dence of  the  character  of  the  benefit  as  it  was  considered  by  the  lodge,  and 
as  to  the  party  entitled  thereto,  and  that  the  lodge  would  not  recognize  an 
assignee  of  the  benefit  as  being  entitled  to  the  money.  The  lodge,  however, 
could  not  by  such  a  resolution  dispose  of  a  claim  against  Itself,  nor  deprive 
a  party  liaving  a  proper  claim  of  his  right  to  enforce  it;  in  other  words, 
the  lodge  cannot  be  the  Judge  of  its  own  case.  See  Placa  t.  Pollzzi  Society, 
supra. 

It  is  contended  that  the  benefit  is  personal  to  the  plaintiff,  and  not  assigna- 
ble, and  the  case  of  McCord  v.  McCord,  40  App.  Div.  275,  67  N.  Y.  Supp.  1(M9, 
is  cited  as  an  authority  sustaining  this  contention.  In  that  case  the  statute 
(Laws  of  1882,  c.  36)  authorized  the  Produce  Exchange  "to  make  provision 
for  the  widows  and  families  of  deceased  members"  and  the  by-laws  adopted 
by  the  Exchange  pursuant  to  thls«act  provided  a  method  of  raising  moneys 
for  that  purpose,  and  it  was  also  therein  provided :  "That  nothing  herein  con- 
tained shall  be  construed  as  constituting  any  estate  in  esse  which  can  be 
mortgaged  or  pledged  for  the  payment  of  any  debts ;  but  it  shall  be  construed 
as  the  solemn  agreement  of  every  subscribing  member  of  the  New  Tork  Prod- 
uce Exchange  to  make  a  gift  to  the  family  of  each  deceased  member,  and  of 
the  Exchange  to  collect  and  pay  over  to  such  family  the  said  gift."  The 
member  of  the  Exchange  and  his  wife  executed  an  assignment  to  the  plain- 
tiff of  all  her  right  in  and  to  the  gratuity  fund.  The  assignment  was  made 
to  secure  the  plaintiff  for  advances  which  he  had  made  to  his  son,  who  was 
the  member,  and  for  further  advances  to  be  made  to  him.  The  evidence 
shows  that  the  advances  were  made  partly  for  the  support  of  the  son  and 
his  wife,  and  partly  to  pay  assessments  upon  the  son  as  a  member  of  the 
Exchange  under  the  gratuity  plan.  The  court  held  that  the  assignment  was 
invalid,  saying:  "Our  conclusion  here  Is  based  upon  the  particular  ground 
that  it  would  not  only  be  against  public  policy  to  uphold  this  assignment,  but 
it  would  be  subversive  of  the  entire  plan  of  beneficence  as  embodied  in  the 
constitution  and  by-laws  of  the  Exchange." 

The  authority  of  the  case  is  somewhat  shaken,  although  not  upon  the  ques- 
tion directly  Involved,  by  Dexter  v.  Supreme  Council,  97  App.  Div.  645,  90 
N.  Y.  Supp.  292.  It  was,  however,  directly  disapproved  by  the  Court  of  Ap- 
peals in  Holmes  v.  Seaman,  184  N.  T.  486,  77  N.  E.  724,  in  so  far  as  it  held 
that  the  assignment  was  wholly  void.  The  court  In  Holmes  v.  Seaman  held 
that  the  assignment  was  valid  in  so  far  as  it  charged  the  interest  of  the 
beneficiary  in  the  gratuity  fund  vrtth  advances  made  for  the  purpose  of  pay- 
ing assessments  imposed  upon  the  member,  and  says:  "We  are  unable  to 
approve  it  [McCord  v.  McCord],  however,  so  far  as  it  denies  to  a  beneficiary 
in  the  gratuity  fund  the  power  to  charge  his  interest  with  the  repayment  of 
such  amounts  of  money  as  may  be  paid  by  another  to  maintain  that  interest 
in  existence,  and  without  which  payments  it  must  have  been  absolutely  de- 
stroyed." 

In  other  words,  if  the  assignment  was  made  for  the  purpose  of  keeping 
alive  the  benefit  which  the  association  had  provided  for  Its  member.  It  was 
thereby  accomplishing  the  object  of  the  association  in  creating  the  benefit, 
and  to  such  extent  and  for  this  reason  the  assignment  would  be  valid.  In 
the  case  at  bar  there  is  no  such  definite  limitation  of  the  benefit  as  in  the 
McCord  Case,  and  no  provision  in  the  by-laws  wlilch  may  be  deemed  to  be  a 
prohibition  against  any  assignment.  The  mere  fact  that  it  is  designated  as 
a  funeral  benefit  is  not,  in  my  opinion,  sufllcient  to  clothe  the  benefit  witb 
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the  cbaracter  of  nonassignability  in  order  to  constitute  a  prohibition  against 
assignment.  The  assignment  in  this  case  was  made  to  the  undertaker  who 
bad  charge  of  the  funeral  arrangements  of  the  deceased  member  in  part 
IJayment  of  his  bill.  Reasoning  by  analogy  from  the  Holmes  Case  It  is  ap- 
parent that  the  purpose  for  which  the  benefit  was  created  by  the  lodge  was 
to  secure  the  decent  Interment  of  the  deceased  member,  the  appropriation  of 
the  money  by  the  assignment  to  that  object  in  effect  carried  out  the  purpose 
of  the  lodge  in  creating  the  benefit,  and  therefore  should  be  sustained  upon 
that  ground,  IrrespectlTe  of  the  power  of  the  plaintiff  to  assign  the  claim 
absolute  on  Its  face  and  which  had  ripened  into  a  vested  right  to  which  she 
was  entitled. 

,    After  a  careful  consideration  of  all  the  evidence,  I  have  reached  the  con- 
clusion that  the  assignment  in  question  was  executed  by  the  plalntifl,  and  by 
virtue  thereof  she  parted  with  all  interest  in  the  claim  in  suit. 
Defendant  is  therefore  entitled  to  judgment 

Argued  May  Term,  1913,  before  LEHMAN,  BIJUR,  and  WHIT- 
AKER,  JJ. 

Wilder,  Ewen  &  Patterson,  of  New  York  City,  for  appellant. 
Benjamin  Bulmer,  of  New  York  City,  for  appellee. 

PER  CURIAM.    Judgment  affirmed,  with  costs. 


aST  App.  Div.  394.) 

DREW  V.  VILIiAGE  OF  WHITE  PLAINS. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  13,  1913.) 

1.  Municipal  Cokpobations  (|  230*)  —  Public  Wateb  Supply  —  STATirncs  — 

AUTHOEITT  TO   CONTBAOT. 

Laws  1896,  c.  769,  providing  for  a  supply  of  water  to  the  Tillage  of 
White  Plains,  and  creating  a  board  of  water  commissioners  for  such  vil- 
lage, provided  by  section  3  that  the  commissioners  might  acquire  by  con- 
demnation or  purchase  any  lands,  water  rights,  etc.,  from  either  Individ- 
uals or  water  companies,  with  the  same  right  to  operate  such  property, 
and  the  right  to  purchase  or  construct  necessary  works,  and  by  section 
14  that  the  net  Income  should  be  used  for  increasing  the  capacity  of  such 
works  or  the  supply.  The  board  acquired  a  municipal  plant  which  was 
Inadequate,  and  was  obliged  to  purchase  water  and  contracted  with  the 
individual  plaintiff  for  not  less  than  1,000,000  gallons  a  day,  to  be  de- 
livered at  a  fixed  rate.  Held  that,  since  the  commissioners  were  not  ap- 
pointed or  removable  by  the  municipal  authorities,  the  Legislature  in- 
tended to  create  a  body  to  provide  an  adequate  supply,  and  that  the  con- 
tract with  plaintiff  was  not  ultra  vires. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
654-656 ;   Dec.  Dig.  §  230.*] 

2.  Statdtks  (S  184*) — Constbuction — Policy  and  Pubposk  or  Act. 

In  construing  statutes,  that  sense  should  be  adopted  which  harmonizes 
best  with  the  context,  and  most  fully  promotes  the  apparent  object  of 
the  Legislature. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  f  262;  Dec.  Dig. 
i  184.*] 

3.  Statutes  (|  189*) — Construction — Intention  op  Leoislatubk. 

The  intent  of  the  Legislature  is  the  object  of  all  construction,  and  in- 
consistencies in  a  statute  are  to  be  harmonized  and  their  literal  or  usual 
meaning  ignored,  if  thereby  the  intent  can  be  arrived  at 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  i  268;  Dec.  Dig.  { 
189.*] 

•For  other  caaaa  ate  lame  toplo  A  %  numbbS  In  Dec.  A  Am.  Bigs.  1907  to  date,  *  Rep*r  Indexes 
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4.    STATTTTXS    (I   189*) — CONSTBUCTIOW — LANOUAOX. 

The  exact  and  literal  meaning  of  a  statute  may  be  rejected  If  upon  a 
survey  of  the  whole  act  and  the  purposes  to  be  accomplished  it  is  plain 
that  such  wording  would  not  carry  out  the  legislative  intent 

[Ed.  Note.— For  other  cases,  see  Statates,  Cent  Dig.  i  268;  Dec  Dig. 
S  189.*] 

6.  Statutes  (§  211*) — Oonstruotion — Title  of  Act. 

The  title  of  an  act  may  be  regarded  for  the  purpose  of  arriving  at 
the  real  meaning  of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  i  288;  Dec.  Dig. 
S  2U.»] 

6.  MUNICIPAI,    COBPOKATIONS    (|    230*) — ^PUBUO    WaTEB  .SUPPLY — POWERS    OF 

Water  Commibsionebs — "Seevices" — "Supplies  Fubnished  ob  to  be 
x^bkisheo." 

Under  Laws  1896,  c.  769,  §  8,  tO'  provide  a  supply  of  water  to  a  village, 
providing  that  the  board  of  water  commissioners  should  not  contract  wltli 
any  individnal  or  corporation  for  any  services  rendered  or  to  be  ren- 
dered for  supplies  furnished  or  to  be  furnished  for  a  period  more  than 
one  year,  the  board's  contract  with  an  individual  to  furnish  water  was 
not  a  contract  for  "services"  nor  one  for  "supplies  furnished  or  to  be  fur- 
nished,"   so  that  the  limitation  of  one  year  did  not  apply. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Coit  Dig.  {{ 
664-«56;   Dea  Dig.  g  230.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  pp.  6430-6433.] 

7.  MUNICIPAI.  COBFOBATIONS  (|  230*) — PUBLIC  WaTEB  SUPPLT — ^TSBK  OF  COK- 

tbaot. 

The  General  Village  Law  has  no  application  to  the  water  commission- 
ers of  a  village  appointed  under  a  special  statute ;  and  hence  their  con- 
tract for  the  purchase  of  water  was  not  void  because  made  for  more 
than  five  years. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
664-656;    Dec.  Dig.  {  230.*] 

Carr  and  Stapleton,  JJ.,  dissenting. 

Action  by  John  A.  Drew  against  the  Village  of  White  Plains.  Sub- 
mission of  controversy  on  agreed  statement  of  facts,  under  sections 
1279-1281  of  the  Code  of  Civil  Procedure.  Judgment  for  plaintifiF 
pursuant  to  stipulation. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
STAPLETON,  JJ. 

H.  Snowden  Marshall,  of  New  York  City  (John  Caldwell  Myers,  of 
New  York  City,  on  the  brief),  for  plaintiff. 

Frederick  B.  Van  Kleeck,  Jr.,  Corp.  Counsel,  of  White  Plains,  for 
defendant 

RICH,  J.  This  is  a  submission  of  a  controversy  under  the  provi- 
sions of  sections  1279-1281  of  the  Code  of  Civil  Procedure,  and  it  in- 
volves the  construction  of  chapter  769  of  the  Laws  of  1896,  entitled 
"An  act  to  provide  for  supplying  the  village  of  White  Plains  with 
water  and  authorizing  the  issue  of  bonds  therefor,  and  to  create  a 
board  of  water  commissioners  for  said  village."  When  this  statute 
was  enacted,  the  village  of  White  Plains  was  obtaining  its  supply  of 
water   from  the  Westchester,  County  Waterworks  Company.     The 

•For  oUier  caa«a  ua  (ame  topic  &  i  nitubbb  In  Deo.  A  Am.  Dlgi.  U07  to  data,  ft  R«p'r  ladoM 


Digitized  by 


Google 


Sup.  Ct.)  DBBW  V.  VUJjAOB  OF  WHITE  FLAIKS  679 

plant  of  this  company  was  subsequently  acquired  under  said  act  by 
defendant,  but  the  supply  was  found  to  be  so  inadequate  that  in  the 
years  1906,  1907,  1909,  and  1910  the  village  was  compelled  to  pur- 
chase water  from  the  city  of  New  York  at  the  cost  of  $133  per  million 
gallons,  and  to  pump  the  same  into  its  mains  at  an  additional  cost  of 
|l8  per  million  gallons.  It  appears  that  in  the  year  1910  the  village 
purchased  107,552,400  gallons  in  179  days.  On  May  7th  the  city  of 
New  York  was  unable  to  furnish  any  water  to  defendant,  and  discon- 
tinued the  supply.  On  June  27th  following  the  plaintiff  entered  into 
a  contract  with  the  board  of  water  commissioners  of  defendant,  by 
which  he  undertook  to  furnish  the  defendant  for  the  period  of  15 
years,  not  less  than  from  one  to  three  million  gallons  of  water  per 
calendar  day  at  defendant's  option,  at  the  rate  of  $80  per  million  gal- 
lons for  the  first  million  gallons  and  $75  per  million  gallons  for  the 
next  two  million  gallons  or  fractions  thereof.  The  water  board  agreed 
to  take  not  less  than  one  million  gallons  daily  delivered  in  the  village 
mains,  and  to  pay  therefor  at  the  rate  stated. 

At  the  time  the  contract  was  made,  the  source  of  defendant's  wa- 
ter supply  consisted  of  two  storage  reservoirs  and  five  caisson  wells, 
operated  by  the  water  commissioners,  and  it  was  wholly  inadequate 
to.  supply  the  inhabitants  of  the  village  with  the  necessary  quantity 
of  pure  and  wholesome  water,  and  not  sufficient  for  fire  protection  or  ' 
other  public  purposes,  and  there  was  no  additional  supply  available 
except  that  of  plaintiff.  In  October,  1910,  the  city  of  New  York 
granted  permission  to  the  commissioners  to  take  from  the  water  run- 
ning over  Kensico  dam  a  limited  supply.  The  plaintiff  has  comphed 
with  the  terms  of  his  contract,  and  at  the  time  of  the  commencement 
of  this  proceeding  there  was  unpaid  and  due  him  on  account  of  water 
delivered  to  defendant  $8,384.63. 

[1-6]  It  is  contended  by  defendant  that  the  board  of  water  commis- 
sioners had  no  authority  to  purchase  water,  and  that  the  contract  with 
the  plaintiff  is  ultra  vires.  The  act  is  entitled  "An  act  to  provide  for 
supplying  the  village  of  White  Plains  with  water,"  etc.  Section  3 
provides : 

"The  bofird  of  water  commissioners  Is  hereby  directed  and  empowered  to 
acgnlre  by  purchase,  or  by  proceedings  for  the  condemnation  of  real  property, 
*  *  *  any  lands,  easements,  water  rights,  dam,  water  plant,  water  mains 
and  connections,  laterals  and  appurtenances,  whether  owned  or  possessed  by 
individuals  or  water  companies.  Incorporated  pursuant  to  the  laws  of  this 
state,  and  said  water  commissioners  shall  hare  the  same  authority  oyer  and 
the  same  right  to  operate  and  use  any  and  all  property,  rights  and  exten- 
sions, made  by  said  company  or  IndlTlduals  as  such  commissioners  hare  within 
the  limits  of  said  -village.  •  •  •  And  said  water  commissioners  shall  have 
tlie  exclusive  right  and  power  to  make  all  necessary  arrangements,  regula- 
tions and  contracts  for  supplying  said  village  with  water,  and  to  purchase, 
construct  or  extend  all  works  needful  for  that  purpose;  and  to  that  end 
they  are  hereby  empowered  to  purchase,  take  and  hold,  in  the  corporate  name 
of  the  village  of  Wlilte  Plains,  any  real  estate,  easements,  or  any  other  In- 
terests in  real  estate  or  property  required  tot  such  purpose,  and  by  them- 
selves, their  servants  and  agents,  may,  after  agreement  with  such  owner 
or  owners,  or  after  Just  compensation  has  been  ascertained  and  provided  for, 
enter  upon  the  lands  of  any  person  or  persons,  •  •  •  construct,  alter,  re- 
pair and  replace  any  pipes,  conduits,  aqueducts  or  other  works  necessary  to 
furnish  an  ample  supply  of  water  aX  any  Ume." 
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Section  14  provides  that  the  net  income  shall  be  used  for  payii^ 
bonds  when  due  or  "extending  the  necessary  pipes  throughout  the 
village,  or  to  increasing  the  capacity  of  the  works  or  the  supply  or  both 
or  all,  as  such  board  may,  in  judgment,  determine."  The  board  ac- 
quired a  municipal  plant  under  this  act  by  condemnation,  but  it  was 
inadequate  for  the  village  supply,  and  they  were  forced  to  purchase 
water  of  the  city  of  New  York  for  several  years.  It  could  not  con- 
demn the  water  supply  furnished  by  plaintiff,  for  it  did  not  exist. 
The  purpose  of  the  Legislature  was  to  enable  the  defendant  to  obtain 
a  sufficient  supply  of  pure  and  wholesome  water.  We  are  concerned 
upon  this  appeal  with  the  question  as  to  whether  it  was  intended  to 
authorize  the  purchase  of  water  for  village  purposes. 

In  construing  statutes  that  sense  should  be  adopted  which  harmo- 
nizes best  with  the  context  and  promotes  in  the  fullest  manner  the  ap- 
parent policy  and  object  of  the  Legislature.  Manhattan  Co.  v.  Kald- 
enberg,  165  N.  Y.  1,  58  N.  E.  790.  The  intent  of  the  Legislature  is 
the  object  of  all  construction,  and  inconsistencies  in  a  statute  are  to 
be  harmonized  and  their  literal  or  usual  meaning  ignored  if  thereby 
the  intent  can  be  arrived  at.  People  ex  rel.  Gress  v.  Milliard,  85  App. 
Div.  507,  83  N.  Y.  Supp.  204.  The  canon  of  construction  is  that  a 
thing  which  is  within  the  intention  of  the  Legislature  is  within  the 
statute,  though  not  definitely  expressed.  Riggs  v.  Palmer,  115  N.  Y. 
506-509,  22  N.  E.  188,  5  L.  R.  A.  340,  12  Am.  St.  Rep.  819;  People 
ex  rel.  Wood  v.  Lacombe,  99  N.  Y.  43,  1  N.  E.  599.  The  exact  and 
literal  wording  of  a  statute  may  be  rejected,  if,  upon  a  survey  of  the 
whole  act  and  the  purposes  to  be  accomplished,  it  is  plain  that  such 
exact  or  literal  rendering  of  the  words  would  not  carry  out  the  legis- 
lative intent,  and  the  title  of  the  act  may  be  regarded  also  for  the  pur- 
pose of  arriving  at  the  real  meaning  of  the  Legislature.  Bell  v.  Mayor, 
105  N.  Y.  139,  11  N.  E.  495;  Delafield  v.  Brady,  108  N.  Y.  524,  15 
N.  E.  428;  Weiler  v.  Newbach,  47  Hun,  166;  Peck  v.  Baldwin,  58 
Hun,  308,  11  N.  Y.  Supp.  792. 

The  board  of  water  commissioners  is  not  a  subsidiary  body  ap- 
pointed or  removable  by  the  municipal  authorities;  they  are  elected 
for  a  stated  term,  and  the  Legislature  intended  to  create  a  body  charged 
with  the  duty  to  provide  an  adequate  supply  of  water  for  the  neces- 
sities of  the  village,  and  it  gave  them  the  power  to  do  this.  I  cannot 
agree  with  the  contention  that  the  act  limits  the  power  of  the  board 
of  water  commissioners  to  the  construction  and  operation  of  a  munic- 
ipal plant.  After  having  acquired  a  plant,  I  think  it  had  the  right, 
if  necessary,  to  increase  its.  water  supply  by  any  reasonable  method. 
Although  this  precise  question  has  not  been  before  the  courts  of  our 
state,  the  principle  involved  has  been  considered  by  text-book  writers, 
and  it  has  been  held  in  sister  states  that  any  power  sufficient  to  au- 
thorize a  municipality  to  provide  a  supply  of  water  or  light  in  the 
absence  of  special  restrictions  carries  with  it  the  authority  to  make 
a  proper  contract  with  an  individual  or  corporation  therefor.  2,  3  Dil- 
lon on  Munic.  Corp.  (5th  Ed.)  §§  704,  1302 ;  Reed  v.  City  of  Anoka, 
85  Minn.  294,  88  N.  W.  981 ;  National  Foundry  &  Pipe  Works,  Ltd., 
V.  Oconto  Water  Co.  (C.  C.)  52  Fed.  29;  Illinois  Trust  &  Savings 
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Bank  v.  City  of  Arkansas  City,  76  Fed.  271,  22  C.  C.  A.  171,  34  L. 
R.  A.  518;  Jack  v.  Village  of  Grangeville,  9  Idaho.  291,  74  Pac.  969; 
State  ex  rel.  Ellis  v.  Tampa  Waterworks  Co.,  56  Fla.  858,  47  South. 
358,  19  L.  R.  A.  (N.  S.)  183;  City  of  Newport  v.  Newport  Light  Co., 
84  Ky.  166. 

Attention  is  directed  to  Matter  of  Water  Commissioners  of  White 
Plains,  176  N.  Y.  239,  250,  68  N.  E.  348,  351,  and  it  is  insisted  that 
the  language,  "such  board"  (board  of  water  commissioners)  "only  has 
the  power  to  act  for  the  village  and  make  valid  contracts  with  "refer- 
ence to  the  acquiring  of  property  for  waterworks,"  is  absolutely  con- 
trolling in  the  case  at  bar.  The  learned  counsel  misapprehends  the 
application  of  the  section  he  quotes.  The  question  presented  in  that 
case  was  the  method  of  determining  the  value  of  the  plant  of  the  com- 
pany it  subsequently  acquired.  There  was  no  question  as  to  the  power 
of  the  water  commissioners,  and  the  words  quoted  were  not  used  as 
a  limitation  on  the  powers  of  the  commissioners,  and  I  think  that  they 
had  power  to  make  the  contract  in  suit. 

[B]  It  is  next  contended  that  the  contract  is  void  because  it  covers 
a  period  longer  than  one  year.  This  contention  is  predicated  upon 
the  provision  of  section  8  of  the  statute  creating  the  water  board  as 
follows : 

"Said  board  of  water  commissioners  sball  not,  however,  have  the  right  to 
contract  with  any  individual,  corporation  or  body  politic  for  any  service  ren- 
dered or  to  be  rendered  or  supplies  furnished  or  to  be  furnished  for  a  longer 
period  than  one  year." 

The  contract  is  not  one  for  services.  It  is  an  agreement  for  the 
purchase  of  water,  nothing  else ;  and  the  unit  is  "gallons,"  not  hours 
or  days.  The  contract  obligation  was  expressly  limited  to  the  pur- 
chase of  a  commodity  necessary  for  defendant's  existence,  at  a  fixed 
price  and  for  a  definite  period  of  time,  nor  can  the  contract  be  de- 
feated as  being  one  for  "supplies  furnished  or  to  be  furnished" ;  the 
word  in  the  statute  is  plural,  and  does  not  apply  to  the  water  to  be 
furnished  by  the  plaintiff.  Gleason  v.  Dalton,  28  App.  Div.  555,  51 
N.  Y.  Supp.  337;  Harlem  Gas  Co.  v.  Mayor,  etc.,  33  N.  Y.  309;  Farm- 
ers' Loan  &  Trust  Co.  v.  Mayor,  4  Bosw.  80. 

[7]  The  General  Village  Law  has  no  application  to  the  water  com- 
missioners, and  there  is  therefore  no  force  in  the  suggestion  that  the 
contract  is  void  because  it  is  made  to  cover  a  greater  period  than  five 
years.  I  am  of  the  opinion  that  the  contract  is  a  valid  obligation 
against  the  defendant  and  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  is  awarded,  pursuant  to  the  stipulation,  to  plaintiff  against 
the  defendant  for  $8,384.63,  with  interest  on  $1,203.34  from  Decem- 
ber 10,  1910,  on  $2,403.04  from  January  10,  1911,  on  $2,480  from 
February  10,  1911,  and  on  $2,208.25  from  March  10,  1911,  with  costs. 

JENKS,  P.  J.,  and  THOMAS,  J.,  concur.  CARR  and  STAPLE- 
TON,  JJ.,  dissent  on  the  ground  that  the  contract  in  question  was 
beyond  the  statutory  power  of  the  commissioners. 
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MATTHAM  ▼.  PARKER. 
(Supreme  Court,  Special  Term,  Brie  County.    June,  1913.) 

1.  Injunction    (§    187*) — Wbongfoi.    Injunction — Action    fob   Dauaoes — 

Conditions  Pbecedent — Rendebing  Judoueni  and  Entby. 

Od  motion  for  a  reference  or  writ  of  inquiry  to  ascertain  the  damages 
suffered  by  defendant  by  reason  of  an  injunction,  it  appeared  tbat  plain- 
tiff with  leave  of  court  bad  abandoned  the  cause  of  action  upon  which 
the  injunction  was  based,  and  substituted  therefor  a  cause  of  action  for 
damages  under  which  no  injunction  could  Issue,  and  that  in  an  action  to 
foreclose  a  second  mortgage  the  plaintiff  set  up  as  a  defense  substantially 
the  allegations  contained  in  the  original  complaint  in  this  action,  and  a 
Supreme  Court  justice  having  decided  against  the  plaintiff  on  such  issue, 
the  injunction  in  this  ease  was  dissolved.  Seld,  that  plaintiff's  abandon- 
ment was  equivalent  to  a  formal  discontinuance,  that  the  judgment  was 
Euffldent  as  a  determination  that  plaintiff  was  not  entitled  to  the  injunc- 
tion, and  hence  that  all  questions  entitling  defendant  to  a  reference  had 
been  determined. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  {{  398,  406, 
407 ;  Dea  Dig.  §  187.*] 

2,  Pleading  (8  252*) — Amended  Pleading — ^Effect. 

An  amended  pleading  supersedes  the  original  pleading ;  and  the  action 
is  thereafter  to  be  treated  as  though  the  original  pleading  had  not  been 
served. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {{  73&-743 ;  Dec. 
Dig.  I  252.*] 

Action  by  Mary  T.  Maytham  against  Edward  L.  Parker.  Motion 
by  defendant  for  an  order  directing  a  reference  or  a  writ  of  inquiry  to 
ascertain  the  damages  sustained  by  him  by  reason  of  an  injunction 
granted  in  the  cause.    Motion  granted. 

George  H.  Frost,  of  Buffalo,  for  the  motion. 
Orson  J.  Weimert,  of  Buffalo,  opposed. 

EMERY,  J.  This  is  a  motion  made  on  the  part  of  the  defendant 
for  an  order  directing  a  reference  or  a  writ  of  inquiry  to  ascertain 
the  damages  sustained  by  the  defendant  by  reason  of  an  injunction 
granted  in  the  cause  on  the  26th  day  of  June,  1912. 

[1,  2]  The  plaintiff  insists  that,  as  no  judgment  has  been  rendered 
and  entered  in  this  action  finally  terminating  the  action,  the  motion 
for  reference  is  premature.  There  appears  to  be  no  authority  precisely 
in  point.  Notwithstanding  the  language  of  the  undertaking,  "if  the 
court  finally  decides  that  the  plaintiff  is  not  entitled  thereto,"  it  is  well 
settled  that,  if  the  plaintiff  discontinues  the  action  without  the  con- 
sent of  the  defendant,  that  is  equivalent  to  a  determination  by  the 
court.  Here  the  plaintiff,  with  leave  of  the  court,  has  withdrawn  and 
abandoned  the  cause  of  action  upon  which  the  injunction  was  based, 
and  has  substituted  therefor  a  cause  of  action  for  damages,  upon 
which  no  injunction  could  issue. 

Surely  this  ought  to  be  deemed  equivalent  to  a  formal  regular  dis- 
continuance of  the  action,  since  no  judgment  can. possibly  be  here- 
after rendered  either  for  or  against  the  plaintiff  upon  the  equitable 
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)f  action  for  specific  performance.  Consequently  there  is  no 
whatever  why  the  reference  should  be  postponed  until  the  ter- 
n  of  the  action  for  damages.  Suppose  plaintiff  recovers  judg- 
x)n  a  different  cause  of  action.  How  will  that  help  him  in  this 
An  amended  pleading  supersedes  the  original  pleading,  and 
on  is  thereafter  to  be  treated  as  though  the  original  pleading 
■er  been  served.  Lewis  v.  Pollack,  85  App,  Div.  577,  83  N.  Y. 
87. 

tiff  cites  cases  holding  that  a  final  judgment  must  be  entered, 
plaintiflf  has  rendered  that  impossible  by  withdrawing,  aban- 
or  discontinuing  the  cause  of  action  by  procuring  an  order 
e  to  amend.  Besides,  it  appears  that,  in  the  action  to  foreclose 
nd  mortgage,  the  plaintiff  set  up  as  a  defense  substantially  the 
ns  contained  in.  the  complaint  in  this  action  (Weimert's  affi- 
nd.  Justice  Pound  having  decided  against  this  plaintiff  "in  an 
ivolving  the  same  issues,"  Justice  Wheeler  dissolved  the  in- 
.  This  decision  and  judgment  of  Pound,  J.,  appears  to  be 
:  as  a  determination  that  plaintiff  was  not  entitled  to  the  in- 
,  since  the  issues  were  identical,  and  no  final  judgment  can 
red  upon  the  equitable  cause  of  action  because  of  its  discon- 

•y  of  final  judgment  upon  the  cause  of  action  set  forth  in  the 
t  at  the  time  the  injunction  was  procured  is  absolutely  essen- 
i  the  defendant  has  no  remedy,  since  the  plaintiff  withdrew 
;  of  action.  In  this  case  it  must  be  held  as  against  the  plain- 
all  questions  entitling  the  defendant  to  a  reference  have  been 
ed. 
1  granted,  and  an  order  to  that  effect  may  be  prepared. 


Rep.  557.)  >  ( 

jx  rel.  NEW  TORK  CENT.  ^  H.  R.  R.  OO.  ▼.  STATE  BOARD  OF  i 

TAX  COM'RS  (CITX  OF  NEW  YORK,  Intervener).  j 

Supreme  Conrt,  Special  Term,  Albany  County.    May,  1913.)  I 

)NS  (§  14*) — ^BmwT — CosxB.  1 

Te,  In  proceedings  against  the  state  board  of  tax  commissioners  to  | 

assessments,  it  was  stipulated  tbat  the  successful  party  should  be  ^ 

d  to  tax  as  costs  the  stenographer's  fees,  a  motion  by  the  city  of 
ork,  as  interrener,  and  which  was  awarded  costs  in  the  final  order 
retaxatlon  of  costs  for  copies  of  the  stenographer's  minutes  fur- 
to  counsel  for  intervener  and  to  the  Attorney  General,  shoii^ld  be 

Note. — For  other  cases,  see  Stipulations,  Cent  Dig.  {{  24-87 ;  Dec. 
14.*] 

by  the  People,  on  the  relation  of  the  New  York  Central  & 
Liver  Railroad  Company,  against  the  State  Board  of  Tax 
>ners,  in  which  the  city  of  New  York  intervenes.    On  mo- 
:ervener  for  retaxation  of  costs.    Granted. 
>,  124  N.  Y.  Supp.  276. _^ 
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Archibald  R.  Watson,  Corp,  Counsel,  and  Addison  B.  Scoville,  both 
of  New  York  City,  for  the  motion. 
Visscher,  Whalen  &  Austin,  of  Albany,  opposed. 

CHESTER,  J.  The  motions  are  made  by  the  city  of  New  'York, 
the  intervener  herein,  to  retax  its  bill  of  costs  in  each  of  these  four 
proceedings,  so  as  to  include  in  each  of  them  an  item  for  stenog- 
rapher's fees  which  was  refused  taxation  by  the  county  clerk.  Under 
the  final  order,  the  city  of  New  York,  the  intervener,  has  been  awarded 
costs  against  the  relator.  The  relator  has  already  paid  the  stenog- 
rapher's fees  for  a  copy  of  the  minutes  furnished  the  referee,  and 
these  motions  involve  simply  the  question  as  to  whether  it  is  also 
bound  to  pay  for  one  copy  of  the  minutes  furnished  to  the  counsel 
of  the  intervener  and  for  another  copy  furnished  to  the  Attorney 
General. 

These  stenographer's  fees  are  clearly  not  taxable,  except  in  pursu- 
ance of  a  stipulation  having  the  force  and  effect  of  a  contract  be-tween 
parties.  With  respect  to  the  proceedings  to  review  the  assessments 
for  each  of  the  years  1907  and  1908,  it  appears  very  clear  that  a 
binding  and  effective  stipulation  was  made  and  entered  in  the  min- 
utes.   That  stipulation  is  as  follows: 

"It  Is  stipulated  that  the  referee  be  authorized  to  employ  a  steno^fapber 
in  this  proceeding,  who  shall  charge  the  usnal  rates  for  taking  and  trajcucrib- 
ing  said  testimony  and  furnish  one  copy  for  the  referee,  one  to  the  relator, 
one  to  the  Attorney  General,  and  one  to  the  corporation  counsel's  office,  and 
that  the  fees  of  the  stenographer  shall  be  taxed  as  a  disbursement  by  ttt.e  suc- 
cessful party  herein." 

The  intervener  having  paid  the  fees  of  the  stenographer  for  the 
copy  furnished  to  the  Attorney  General  and  the  copy  furnished  to  the 
corporation  counsel,  it  appears  to  me  clear  that  pursuant  to  this  stip- 
ulation and  under  section  47  of  the  Tax  Law  (Consol.  Laws  1309,  c. 
60),  which  provided  that  the  "necessary  and  proper  expenses  and  dis- 
bursements" may  be  included  in  the  costs,  die  intervener  is  entitled 
to  have  these  stenographer's  fees  taxed  and  included  in  its  costs  . 

With  respect  to  the  proceedings  for  the  years  1905  and  1906,  the 
stipulation  is  not  quite  so  clear.  The  following  appears  in  the  min- 
utes: 

"Mr.  Lyman :  I  suppose  we  can  stipulate  that  the  referee  be  authorised  to 
employ  a  stenographer,  who  shall  charge  the  usual  rates  for  transcribf.Kg  the 
minutes  and  furnishing  one  copy  for  the  referee,  and  one  to  each  of  tb.e  par- 
ties represented. 

"Mr.  Burke:  I  wish  to  have  one  copy  furnished  to  Mr.  Cohalan,  dxx^  s'^o 
one  copy  to  Mr.  Coleman,  of  the  corporation  counsel's  ofSce. 

"Mr.  Lyman :  Then  ybu  want  two  copies. 

"Mr.  Burke:   Yes. 

"Mr.  Lyman:  States  that  they  will  desire  two  copies,  and  the  relator  w^ 
take  one  aud  the  referee  one,  and  the  fees  of  the  stenographer  to  be  taied 
as  a  disbursement  by  the  successful  party." 

But  even  in  the  stipulation  last  above  quoted  it  appears  that  two 
copies,  one  for  the  counsel  of  the  state,  and  one  for  the  counsel  of  the 
city,  were  in  the  contemplation  of  the  parties.    The  proceeding  for  the 


Digitized  by  VjOOQIC 


Sup.  Ct.)      8TATEN  ISLAND  BAFID  TBAKSIT  ST.  OO.  V.  SOSENBEBO        583 

four  years  having  been  carried  along  together,  and  the  quoted  stipula- 
tion for  the  years  1905  and  1906  having  been  followed  by  the  stipula- 
tion above  quoted  for  the  years  1907  and  1908,  it  is  evident  that  the 
parties  intended  to  provide  for  all  four  years  on  practically  the  same 
basis,  and  that  these  stipulations  were  effective  as  agreements  that  the 
successful  party  should  be  entitled  to  the  taxation  in  its  costs,  if  it  be- 
came entitled  to  costs,  of  the  fees  for  the  stenographer's  minutes  fur- 
nished to  the  counsel  for  the  opposite  party  or  parties. 

I  think  the  items  involved  should  be  relaxed  and  included  in  the 
bills,  with  $10  costs  of  one  motion  to  the  city  of  New  York. 

Motion  granted. 


STATEN  ISLAND  BAPID  TRANSIT  RT.  CO.  ▼.  ROSENBERG  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  20,  1918.) 

Eminent  Domain   (§  253*) — Condemnation   PaocKEDiNas — Apfsal — Objec- 
tions TO  Petition. 

The  Condemnation  Law  (Code  Civ.  Proc.  {  3364)  provides  tbat  the  pro- 
visions of  law  and  of  the  rules  of  practice  relating  to  the  appearance  of 
parties  in  actions  in  the  Supreme  Court  shall  apply  to  condemnation  pro- 
ceedings after  the  service  of  the  petition.  Section  3375  authorizes  an  ap- 
peal from  a  final  order  in  condemnation  proceedings  entered  after  the  re- 
port of  commissioners,  which  brings  up  for  review  all  proceedings  subse- 
quent to  the  Judgment,  and  provides  that  such  an  appeal  authorizes  a 
review  of  proceedings  antecedent  to  the  judgment,  if  appellant  states  in 
the  notice  that  the  same  will  be  brought  up  for  review.  Sections  3367 
and  3376  declare  that  no  other  appeal  Is  authorized,  unless  a  trial  of  the 
Issnes  has  been  had  before  the  court  or  a  referee,  and  Judgment  has  been 
rendered  for  the  defendant.  Held,  that  an  order  overruling  objections  to 
the  petition  was  in  the  nature  of  an  order  overruling  a  demurrer,  and 
unappealable. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  Si  660- 
664;   Dec.  Dig.  |  253.*] 

Appeal  from  Special  Term,  Richmond  County. 

Condemnation  proceedings  by  the  Staten  Island  Rapid  Transit  Rail- 
way Company  against  Charles  Rosenberg  and  others.  From  an  order 
overruling  preliminary  objections  filed  by  the  People  of  the  State  of 
New  York  and  others,  appointing  Walter  Shaw  Brewster  referee  to 
hear  and  determine  the  issues  raised  by  the  petition  and  answer,  the 
objectors  appeal.    Dismissed. 

Argued  before  BURR,  THOMAS,  CARR,  RICH,  and  STAPLE- 
TON,  JJ. 

Wilber  W.  Chambers,  Deputy  Atty.  Gen.,  for  appellants. 
Marvin  W.  Wynne,  of  New  York  City,  for  respondent. 

BURR,  J.  Upon  a  duly  verified  petition,  plaintiff  moved  for  judg- 
ment that  the  public  use  requires  the  condemnation  of  the  real  prop- 
erty described  therein ;  that  plaintiff  is  entitled  to  take  and  hold  such 
property  for  the  public  use  specified,  upon  making  compensation  there- 
for, and  that  commissioners  be  appointed  to  determine  the  amount 
thereof.    Upon  the  return  day  of  the  motion,  defendants  the  people 
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of  the  state  of  New  York  and  the  commissioners  of  the  land  office  of 
the  state  of  New  York  appeared  and  interposed  an  answer.  This  an- 
swer is  not  made  a  part  of  the  record  in  this  case,  but  the  fact  that  said 
defendants  did  answer  is  recited  in  the  order  appealed  from.  At  the 
same  time  said  defendants  interposed  certain  so-called  preliminary  ob- 
jections to  the  granting  of  the  motion,  upon  the  ground  that  the  peti- 
tion was  insufficient  in  certain  particulars.  The  learned  court  at  Spe- 
cial Term  overruled  these  objections  and  made  an  order  appointing  a 
referee  to  hear  and  determine  the  issues  raised  by  said  petition  and 
answer,  and  from  that  order  this  appeal  comes. 

We  think  that  the  appeal  must  be  dismissed.  The  Condemnation 
Law  (Code  of  Civil  Procedure,  §§  3357-3384)  does  not  in  express 
terms  authorize  the  service  of  a  demurrer.    It  does  provide  that: 

"The  provisions  of  law  and  of  tbe  rules  and  practice  of  the  court,  relating 
to  the  appearance  of  parties  in  person  or  by  attorney  in  actions  in  tbe  Sa- 
preme  Court,  shall  apply  to  tbe  proceeding  from  and  after  the  service  of  tbe 
petition."    Code  of  Civil  Procedure,  {  3364. 

Under  the  former  Railroad  Law  (Laws  1850,  c.  140),  whose  provi- 
sions were  less  liberal  in  expression,  it  was  held  that  such  preliminary 
objections,  when  interposed,  might  be  treated  as  a  demurrer.  In  re 
New  York,  West  Shore  &  Buffalo  R.  Co.,  64  How.  Prac.  216.  If 
we  should,  therefore,  treat  the  order  appealed  from  as  an  order  over- 
ruling a  demurrer,  it  is'^ufficient  to  say:  First,  that,  having  answered, 
defendants  must  be  deemed  to  have  withdrawn  said  demurrer;  and, 
second,  that  such  an  order  may  not  be  reviewed  by  direct  appeal  there- 
from. An  appeal  may  be  taken  from  the  final  order  in  condemnation 
proceedings,  entered  after  the  report  of  the  commissioners,  which  ap- 
peal brings  up  for  review  all  the  proceedings  subsequent  to  the  judg- 
ment. Id.  §  3375.  Upon  such  appeal  all  proceedings  antecedent  to 
the  judgment  may  also  be  reviewed  "if  the  appellant  states  in  his  notice 
that  the  same  will  be  brought  up  for  review."  Id.  No  other  appeal 
is  authorized,  unless  a  trial  of  the  issues  has  been  had,  either  before 
the  court  or  a  referee  appointed  to  hear  and  determine  the  same  (Id. 
§  3367),  and  judgment  has  been  rendered  in  favor  of  the  defendant 
(Id.  §  3376). 

It  follows  that  the  appeal  must  be  dismissed,  with  costs  and  dis- 
bursements.   All  concur. 


CHADWICK  PARE  ATHLETIC  CLUB  ▼.  PEASLBT,  Sheriff. 

(Supreme  Court,  Special  Term,  Albany  County.    June,  1913.) 

IKJTJHCTION  (S  105*) — Restbainino  Enforceuent  of  Cbimirai.  Law. 

Equity  will  not  restrain  a  sheriff  from  interfering  with  Sunday  base- 
ball by  an  athletic  club,  Intending  to  have  Sunday  baseball  for  the  enter- 
tainment of  its  members ;  for,  if  the  Sunday  law  is  violated  thereby,  the 
sheriff  must  enforce  the  law,  and  if  it  is  not  violated,  and  be  makes  com- 
plaint, and  causes  arrests,  he  is  responsible  for  any  injury  resultliig. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  {{  178, 179 ;  Dec 
Dig.  I  105.*] 
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I  by  the  Chadwick  Park  Athletic  Club  against  Wallace  A. 
as  Sheriff  of  the  County  of  Albany.    Demurrer  to  complaint 

I. 

n  E.  WooUard,  of  Albany,  for  plaintiff. 
Daring  &  Warner,  of  Albany,  for  defendant 

ROUCK,  J.  The  plaintiff  is  a  membership  corporationj  and 
°:ht  an  action  against  the  sheriff  of  Albany  county,  setting 
ong  other  things,  in  its  allegations : 

le  objects  of  said  plalntlfl  corporation  are,  and  at  all  times  bereln 
were,  the  encouragement,  advancement,  and  promotion  of  pbysi- 
!  and  development,  athletic  games  and  sports,  the  establishment 
■nance  of  a  gymnasium  for  gymnastic  exercises,  the  cultivation  and 
it  of  physical  training,  and  in  pursuit  of  the  attainments  of  said 
plaintiff  has  ever  since  leased,  operated,  and  controlled  an  ath- 
luiown  as  'Chadwick  Park,'  located  in  the  town  of  Colonle,  where 
,'mnaslum  fitted  up  for  gymnastic  exercises  and  physical  training 
se  of  Its  members.  That  said  plalntlfl  corporation  •  •  • 
constitution  and  by-laws,  *  •  •  and  its  members  have  com- 
aud  conformed  to  the  provisions  of  said  constitution  and  by-laws 
\.  That  application  for  membership  is  made  in  writing,  •  •  • 
he  election  of  a  member  •  •  *  a  membership  card  is  issued. 
laintUt  corporation  has  and  does  provide  various  entertainments 
ibers,  consisting  of  boxing  matches,  foot  races,  and  other  exhibi- 
mnastics  and  athletics,  and  among  them  provides  at  times  dur- 
imer  months  an  entertainment  for  its  members  on  Sunday  after- 
ting  of  an  exhibition  of  the  game  of  baseball.  *  *  *  .  That  the 
i  arranged  an  entertainment  *  *  *  of  the  game  of  baseball 
)  baseball  teams  at  its  said  Chadwick  Park  *  *  *  on  Sun- 
.,  1913,  and  has  Incurred  considerable  expense  therefor.  That 
dck  Park  *  •  •  is  •  •  ♦  tar  removed  from  all  resl- 
learest  residence  thereto  being  further  away  from  the  field  a  dls- 
re  than  1,500  feet  •  *  *  That  the  pubUc  Is  excluded.  That 
except  members  •  •  •  are  admitted,  •  •  •  and  no  dls- 
the  public  peace  nor  the  repose  of  the  Sabbath  is  intended  or  will 
illowed.  That  said  plaintiff  corporation  intends  as  often  as  twice 
give  such  entertainments  on  Sunday  afternoons  for  the  benefit 
ers.  •  •  •  That  said  entertainments  are  not  conducted  for 
ly  or  indirectly.  •  •  •  That  no  admission  fee  Is  charged  or 
e  paid,  directly  or  indirectly,  and  no  collection  is  taken  up  on 
and  no  one  Is  i)ermltted,  to  i>ay  for  said  exhibition,  directly  or 
to  pay  for  the  witnessing  thereof  That  the  sheriff  "has  noti- 
tifl  and  its  officers  that  he  will  enter  the  grounds  *  *  *  of 
corporation  *  *  *  by  force  and  with  numerous  deputies, 
orce.  If  necessary,  prevent  and  Interfere  with  the  entertainment 
of  baseball  by  the  plaintiff  on  June  Ist,  •  *  •  and  If  the 
re  continued  »  •  »  will  arrest  and  have  arrested  all  the 
so  that  tbe  exhibition  of  said  game  will  not  be  allowed  to  con- 
breatened  to  so  conduct  himself  at  all  future  exhibitions, 
t  tlie  plaintiff  will  sustain  irreparable  loss  and  damage  by  rea- 
ind  will  be  .deprived  of  the  entertainment,  and  will  have  lost 
>f  a  considerable  expense  thereof,  without  a  remedy  at  law 
sfendant,  or  any  other  person  acting  for  him,  for  damages  in- 
;on  of  said  Interference,"  etc. 

nplaint  the  defendant  has  demurred,  upon  the  ground  that 
tate  a  cause  of  action. 

tever  motive  entertained  by  the  Legislature,  whether  from 
foster  in  the  hearts  of  the  people  the  development  of  their 
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religious  and  worshipful  natures  and  the  love  of  God,  whether  as  a 
protection  to  the  health  and  strength  of  those  who  toil,  and  thus  a 
police  regulation,  whether  a  sane  economic  remedy  against  poor  work- 
manship and  indifferent  products  or  whether  to  promote  the  peace 
and  good  order  of  society,  there  have  been  enacted  laws  against  the 
"breaking  of  the  Sabbath,"  and  for  the  "observance  of  the  Sabbath." 
Section  70,  c.  20,  art.  8,  Revised  Statutes  1830.  The  particular  law 
regulating  the  subject  of  public  sports  on  Sunday  and  "playing,"  etc, 
reads  as  follows: 
Penal  Code: 

"Sec.  2140.  The  first  day  of  the  week  being  by  general  consent  set  apart 
for  rest  and  religious  uses,  the  law  prohibits  the  doing  on  that  day  of  cer- 
tain acts  hereinafter  specified,  lohich  are  leriout  interruptions  of  tlie  repo»e 
and  religious  liberty  of  the  community." 

"Sec.  2143.  Labor  prohibited  on  Sunday.    •    •    •" 

"Sec.  2145.  Public  Sports  on  Sunday. — All  shooting,  hunting,  fishing,  playing, 
horse  racing,  gaming  or  other  public  sports,  exercises  or  shows.    •    •    *" 

The  use  of  the  words  "and  other  public  sports"  in  section  2145 
raises  the  implication  that  shooting,  hunting,  fishing,  playing,  horse 
racing,  and  gaming  are  "public  sports,"  and  as  such  are  offensive  to 
the  law,  because  they  are  stated  to  be  "serious  interruptions  of  the 
repose  and  religious  liberty  of  the  ccwnmunity."  This  was  the  view 
set  forth  by  the  court  in  People  v.  Moses,  65  Hun,  162,  20  N.  Y.  Supp. 
9,  in  which  Cullen,  J.,  now  Chief  Judge  of  the  Court  of  Appeals,  said : 

"The  plaintiff  contends  that  be  was  guilty  of  no  offense;  that  under  tbe 
authority  of  People  t.  Dennin,  35  Hun,  827,  to  constitute  the  crime  the  act 
must  disturb  the  repose  of  the  community.  We  think  not  Section  265,  Penal 
Code  (now  2146),  prohibits  'all  shooting,  hunting,  fishing,  playing,  horse  rac- 
ing, gambling  or  other  public  sports,  exercises,  pastimes  or  shows.'  It  will 
thus  be  seen  that,  while  only  public  sports,  exercises,  and  pastimes  are  for- 
bidden, all  shooting,  hunting,  and  fishing  [playing],  etc.,  are  inhibited." 

People  V.  Moses  was  affirmed  by  the  Court  of  Appeals,  and  Judge 
Earl,  writing  for  three  of  the  four  affirming  judges,  said : 

"That  playing  ball  by  several  persons  In  a  place  open  to  the  view  of  the 
people  who  may  be  In  the  vicinity,  or  who  may  pass  by.  Is  condemned  by 
the  principles  which  lie  at  the  bottom  of  the  Sunday  laws,  and  is  an  act 
of  playing  within  the  statute,  cannot  be  doubted."  People  v.  Moses,  140  N. 
Y.  214,  35  N.  E.  499. 

It  is  quite  apparent  that  the  divergence  of  view  in  that  court  hinges 
upon  whether  such  "playing"  was  inhibited  at  any  and  all  events,  or 
whether  it  was  inhibited  only  when  it  interrupted  the  repose  and  re- 
ligious liberty  of  the  community.  The  memorandum  of  Judge  May- 
nard  shows  that  a  majority  of  the  court — that  is,  himself  and  the  three 
dissenting  members — were  of  the  opinion  that  to  make  fishing,  play- 
ing, etc.,  violative  of  the  statute  they  must  be~  done  under  such  cir- 
cumstances as  to  constitute  a  serious  interruption  of  the  repose  and 
religious  liberty  of  the  community.  See,  also,  People  v.  Dennin,  35 
Hun,  327;  People  ex  rel.  Poole  v.  Hesterberg,  43  Misc.  Rep.  510,  89 
N.  Y.  Supp.  498. 

This  being  so,  it  is  the  duty  of  the  police  officers  to  ascertain  wheth- 
er baseball  is  played  on  Sunday  respectful  of  the  repose  and  religious 
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liberty  of  the  community  or  violative  thereof.  This  duty  involves  the 
enforcement  of  the  criminal  law.  Matter  of  Rupp,  33  App.  Div.  468, 
S3  N.  Y.  Supp.  927.  To  restrain  the  police  officer  in  his  duty  by  in- 
junction would  amount  to  ousting  him  of  his  office.  Equity,  suflfering 
invocation  in  such  an  action,  would  be  breaking  the  confines  of  its 
ancient  domain  and  entering  the  field  amply  occupied  by  the  criminal 
law.  This  is  not  sanctioned,  unless  there  occurs  some  invasion  of  the 
property  rights  of  the  owner.    High  on  Injunctions  (4th  Ed.)  §  68. 

In  the  case  at  bar  there  is  no  substantial  claim  of  injury  to  the  prop- 
erty of  the  plaintiff  beyond  entry  for  the  purpose  of  enforcing  the  law. 
If  the  Sunday  law  is  being  violated,  it  is  the  duty  of  the  defendant  to 
cause  the  violators  to  be  apprehended  and  punished.  If  it  is  not  being 
violated,  the  sheriff  makes  complaint  and  arrest  at  his  peril.  For  any 
injury  he  may  do  he  becomes  responsible,  and  the  plaintiff  has  such 
protection  as  the  law  provides  for  wrongful  prosecution  and  impris- 
onment. Werner,  J.,  writing  for  the  Court  of  Appeals  in  Delaney  v. 
Flood,  183  N.  Y.  323,  76  N.  E.  209,  2  L.  R.  A.  (N.  S.)  678,  111  Am. 
St.  Rep.  759,  5  Ann.  Cas.  480,  says : 

"If  equity  will  not  Intervene  In  behalf  of  a  concededly  lawful  business  of 
a  fixed  and  unchanging  character  to  prevent  the  criminal  prosecution  of  some 
alleged  unlawful  act  in  its  conduct,  how  can  such  intervention  be  Justified 
in  a  case  where  the  business  itself,  even  when  lawfully  conducted,  exists  by 
mere  sufferance  of  law,  or  where  It  Is  of  such  a  character  that  it  may  be 
lawful  or  unlawful  at  the  will  of  him  who  conducts  it  Such  a  situation 
•  •  •  in  its  very  nature  cannot  be  adequately  dealt  with  by  a  court  of 
equity.  •  •  •  The  whole  subject  may  be  briefly  summed  up  In  the  state- 
ment that  we  see  nothing  in  the  case  at  bar  to  take  it  out  of  the  ordinary 
rule  that  equity  will  not  interfere  to  prevent  the  enforcement  of  the  crim- 
inal law."  Davis  V.  American  Society,  75  N.  X.  362;  In  re  Sawyer,  124  C. 
S.  200,  8  Sup.  Ct  482,  31  L.  Ed.  402. 

Under  the   foregoing  principles,  this   action  in  equity  cannot  be 
maintained. 
Demurrer  sustained. 


QUEENS-NASSAU  MORTGAGE  CO.  ▼.  GRAHAM  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    June  27,  1913.) 

1.  Appeai.  Awn  Erbob  (§  934*) — ^Rbcobd — Pbesumptions. 

Where  the  record  on  appeal  does  not  contain  any  answer  or  demurrer, 
but  the  Judgment  therein  recites  that  it  was  rendered  after  trial  of  the 
issues,  the  court  on  appeal  from  an  order  vacating  the  Judgment  must 
assume  that  an  issue  of  fact  or  law  was  raised  and  disposed  of  by  the 
trial  court 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  3777- 
3781,  3782 ;   Dec.  Dig.  |  934.*] 

2.  Judges  (§  43*) — Disqualhication — Interest. 

A  county  Judge  who  is  a  stockholder  in  a  corporation  Instituting  an 
action  In  the  county  court  is  Interested  in  the  action,  within  Judiciary 
Law  (Consol.  Laws  1909,  c.  30)  §  15,  providing  that  a  Judge  shall  not  sit 
in  an  action  in  which  he  is  interested,  and  consent  of  the  parties  will  not 
confer  Jurisdiction  on  him  to  try  the  case. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent  Dig.  §§  201,  202;  Dec. 
Dig-  §  43.*] 

*Fl3r  otber  cases  see  aune  topic  &  i  kitubib  In  Dec.  A  Am.  Digs.  1907  to  date,  *  Rep'r  Indexe* 
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3.  JuDoza  di  43*) — ^Disquajuficatiok — Right  to  Act. 

Under  Code  Civ.  Free.  !  342,  providing  that,  where  the  county  Judge 
iB  Incapable  to  act  In  any  action,  he  must  file  a  certificate  of  the  fact, 
and  thereupon  the  special  county  judge,  If  any,  and  not  disqualified,  must 
act  as  county  Judge,  and  where  there  is  no  special  Judge  the  action  U 
automatically  removed  to  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Judgea,  Cent  Dls-  H  201,  202;  Dec. 
Dig.  i  48.*] 

4.  Judges   tf    40*) — ^Disqualification — Rekovai.   ov   Case — Statdtbs — ^Va- 

lidity. 

Code  Civ.  Proc.  {  342,  providing  that,  where  the  county  Judge  Is  In- 
capable of  acting  in  any  action,  he  must  make  a  certificate  of  the  fact, 
and  tne  special  county  Judge,  If  any,  must  act  as  county  Judge  In  the  ac- 
tion, and,  when  there  Is  no  special  Judge,  the  action  Is  removed  to  the 
Supreme  Court,  so  construed  as  to  provide  that  the  certificate  of  disquali- 
fication by  a  disqualified  Judge  of  a  county  having  no  special  Judge  op- 
erates automatically  to  remove  the  case  to  the  Supreme  Court,  so  that  the 
county  Judge  of  any  other  county  may  not  be  called  In  to  try  the  case,  is 
not  in  conflict  with  Const  art  6,  |  14,  providing  that  a  county  Judge  may 
hold  court  in  any  other  county  when  requested  by  the  Judge  thereof ;  for 
the  Constitution  authorizes  a  county  Judge  to  hold  court  in  another  count; 
only  to  try  actions  i)ending  in  that  court 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent  Dig.  {  186 ;  Dec.  Dig.  t 
40.*J 

Appeal  from  Special  Term,  Queens  County. 

Action  by  the  Queens-Nassau  Mortgage  Company  against  James 

5.  Graham  and  another.    From  an  order  vacating  and  setting  aside  a 
judgment  of  foreclosure  and  sale,  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS.  CARR,  and 
PUTNAM,  JJ. 

Charles  H.  Street,  of  Jamaica  (Leander  B.  Faber,  of  Jamaica,  <» 
the  brief),  for  appellant. 
Frederick  H.  Cox,  of  New  York  City,  for  respondents. 

BURR,  J.  This  action  was  brought  in  the  County  Court  of  Queens 
cotmty  for  the  foreclosure  of  a  mortgage  upon  real  property  situated 
in  said  county. 

[  1  ]  Neither  the  answer  of  defendants,  nor  any  demurrer  interposed 
by  them,  is  included  in  the  printed  record  upon  appeal,  but  the  judg- 
ment of  foreclosure  and  sale„  which  does  appear  therein,  and  which  is 
one  of  the  papers  used  on  the  motion  resulting  in  the  order  appealed 
from,  contains  a  recital  that  it  was  rendered  after  trial  of  the  issues. 
We  must  assume,  therefore,  that  an  issue,  either  of  fact  or  law,  was 
raised  and  disposed  of  by  trial  in  said  County  Court.  After  the  entry 
of  said  judgment,  a  motion  was  made  in  the  Supreme  Court  by  defend- 
ants to  vacate  and  set  aside  said  judgment  and  all  proceedings  founded 
thereon  for  alleged  want  of  jurisdiction  of  the  said  County  Court, 
and  from  an  order  granting  said  motion  plaintiff  appeals. 

[2]  It  appears  that  plaintiff  is  a  domestic  corporation,  and  that  the 
learned  county  judge  of  Queens  county  is  a  stockholder  therein.    After 

•For  other  cwM  no  lam*  toplo  A  {  numbbb  :n  Dec.  A  Am.  Digs.  U07  to  Omte,  A  Rep'r  Indczee 
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the  commencement  of  the  action  he  made  and  filed  a  certificate,  in 
form  as  follows : 

"It  appearing  in  this  action  that  the  undersigned,  county  Judge  of  Queens 
connty,  la  incapable  to  act  therein  by  reason  of  being  a  stockholder  In  the 
Queens-Nassau  Mortgage  Company,  the  plalntlCF  In  this  action,  and  there  be- 
ing no  special  county  judge  therein:  Now,  therefore,  I  hereby  certify  the 
facta  so  to  be  to  the  end  that  Hon.  James  P.  Niemann,  county  Judge  of  Mas- 
Baa  county,  is  requested  to  hold  the  County  Court  of  Queens  county  for  the 
purpose  of  hearing  and  determining  the  issues  herein." 

The  Judiciary  Law  provides  that: 

"A  Judge  shall  not  sit  as  such  In,  or  take  any  part  in  the  decision  of,  a 
cause  or  matter  *  *  *  In  which  he  is  interested."  Consolidated  Laws, 
c.  30  (Laws  of  1809,  e  36)  f  15. 

Such  interest  arises  out  of  ownership  of  stock  in  a  corporation 
which  is  a  party  to  the  action  (Matter  of  Dodge  &  Stevenson  Mfg. 
Co.,  77  N.  Y.  101,  on  page  107,  33  Am,  Rep.  579) ;  and,  if  a  judge 
is  disqualified,  consent  of  the  parties  wUl  not  confer  jurisdiction  (Oak- 
ley V.  Aspinwall,  3  N.  Y.  547). 

[3]  "If  the  county  judge  is,  for  any  cause,  incapable  to  act  in  any 
action  *  *  *  pending  in  the  county  court,  *  *  *  he  must 
make,  and  file  in  the  office  of  the  clerk,  a  certificate  of  the  fact ;  and 
thereupon  the  special  county  judge,  if  any,  and  if  not  disqualified, 
must  act  as  county  judge  in  that  action.  *  *  *  Upon  the  filing  of 
the  certificate,  when  there  is  no  special  county  judge,  *  *  *  the 
action  *  *  *  is  removed  to  the  Supreme  Court,  if  it  is  then  pend- 
ing in  the  County  Court."  Code  Civ.  Proc.  §  342.  Disability  by  rea- 
son of  interest  renders  a  judge  incapable  to  act  within  the  meaning  of 
this  section.  Matter  of  Munger,  10  App.  Div.  347,  41  N.  Y.  Supp. 
8S2. 

[4]  It  is  conceded  that  there  is  no  special  county  judge  in  Queens 
county.  It  seems  clear  that,  if  the  certificate  of  the  county  judge  of 
Oueens  county  had  contained  only  the  words  certifying  to  his  dis- 
qualification, automatically  the  action  would  have  been  removed  to 
the  Supreme  Court,  and  sJl  subsequent  proceedings  of  necessity  would 
be  had  therein  the  same  as  if  the  action  had  been  originally  brought 
there.  But,  because  coupled  with  the  certificate  of  disqualification  there 
is  a  request  by  the  county  judge  of  Queens  county  that  the  county 
judge  of  Nassau  county  hold  the  County  Court  of  Queens  county  for 
the  purpose  of  hearing  and  determining  the  issues  in  this  action,  ap- 
pellant contends  that  the  provisions  of  the  statute  for  removal  to  the 
Supreme  Court  never  became  operative.  This  contention  is  based 
upon  the  Constitution  (article  6,  §  14),  which  reads  as  follows : 

"A  county  Judge  of  any  county  may  hold  county  courts  in  any  other  county 
when  requested  by  the  Judge  of  such  other  county." 

Unless  there  is  a  conflict  between  the  Code  provision  above  cited  and 
those  of  the  Constitution,  appellant's  contention  is  unsound.  It  seems 
to  us  that  there  is  none.  The  constitutional  provision  relates  to  the 
power  of  the  judge,  the  statute  to  the  jurisdiction  of  the  court.  If  the 
county  judg^  had  made  no  certificate  of  his  disability,  as  the  statute 
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in  express  words  requires  him  to  do  when  it  exists,  "the  Supreme 
Court,  upon  the  application  of  either  party,  made  upon  notice,  Jind 
upon  proof  that  the  county  judge  is  incapable  to  act  in  an  action 
*  *  *  pending  in  the  County  Court,  may,  and  if  the  special  coun^ 
judge  is  also  incapable  to  act,  must,  make  an  order  removing  it  to  the 
Supreme  Court."  Code  of  Civil  Procedure,  §  342.  When  upon  re- 
quest the  county  judge  of  Nassau  county  came  into  Queens  county, 
the  Constitution  authorized  him  to  hold  County  Courts  there,  but  only 
to  try  such  actions  as  were  then  pending  in  that  court.  This  action 
was  not  at  that  time  pending  therein,  but  in  the  Supreme  Court.  Mat- 
ter of  Village  of  Rhinebe<^,  19  Hun,  346.  There  is  nothing  in  con- 
flict with  this  view  in  the  case  of  In  re  Ryers,  10  Hun,  93,  aflirmed 
72  N.  Y.  1,  28  Am.  Rep.  88.  In  that  case  the  Court  of  Appeals  said 
(72  N.  Y.  16,  28  Am.  Rep.  88)  that  the  case  was  controlled  by  a  spe- 
cial statute,  and  not  by  the  provisions  of  the  Code  of  Procedure  (sec- 
tion 30,  subd.  13),  which  latter  section  has  been  substantially  re-en- 
acted in  section  342  of  the  Code  of  Civil  Procedure  above  referred  to. 
The  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements.    All  concur. 


(157  App.  Dlv.  400.) 

POWER  V,  BROOKLYN  HEIGHTS  R.  00. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  27, 1913.) 

Witnesses  (§  380*) — Oontbadiction — Inconsistent  Statements  or  Own  Wit- 
ness. 
In  an  action  against  a  street  car  company  for  personal  injuries,  where 
.  an  ex-motprman,  called  as  a  witness  by  the  defendant,  proved  to  be 
hostile  to  it,  it  was  error  to  admits  in  evidence  a  written  report  and  state- 
ment which  he  admitted  that  he  signed  the  night  of  the  acddeut,  and 
which  contradicted  his  testimony,  since  a  party  can  show  inconsistent 
statements  of  his  own  witness  only  to  refresh  his  recollection  or  to  draw 
out  a  correction  of  details,  and  not  for  the  purpose  of  Impeaching  him. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  §{  1210-1219°; 
Dec.  Dig.  §  380.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  William  J.  McGrath  Power  against  the  Brooklyn  Heights 
Railroad  Company.  Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Adolph  Feldblum,  of  Brooklyn,  for  appellant 
D.  A.  Marsh,  of  Brooklyn,  for  respondent 

PER  CURIAM.  The  appellant  assigns  but  one  ground  of  error; 
that  the  court  erroneously  admitted  the  report  and  a  sworn  state- 
ment of  the  witness  Mollahan,  an  ex-motorman  of  a  car  following 
the  one  concerned  in  the  accident,  who  had  been  called  for  the  de- 
fendant. The  witness  had  manifested  hostility  to  the  extent  that  the 
counsel  who  called  him  was  allowed  to  subject  him  to  cross-exami- 
nation.    When  Mollahan  disclosed  this  animus  against  his  former 
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employer,  he  was  asked  if  on  the  same  night  of  the  accident  he  had 
made  a  report  to  the  defendant.  He  admitted  that  he  had,  although 
later  he  said  he  had  not  written  the  report  himself,  but  that  it  had 
been  signed  by  him  when  already  prepared.  The  court  asked  whether 
in  this  report  he  had  stated  that  the  conductor  had  shoved  plaintiff 
ofiF  the  car — ^the  substance  of  what  the  witness  had  just  testified.  He 
admitted  that  he  had  not  so  stated  in  this  report.  After  some  further 
questions,  the  report  was  shown  and  identified  by  the  witness.  Asked 
if  this  report  was  the  truth,  he  answered,  "No;  that  is  not  the  truth." 
The  report  was  then  offered  and  received  in  evidence  over  the  plain- 
tiff's objection  and  exception.  In  explanation  the  witness  further 
said:  "I  did  make  a  false  statement  to  hold  my  job."  Like  rulings 
followed  by  exceptions  were  made  in  respect  to  a  statement  which  the 
witness  had  signed  and  sworn  to. 

This  appeal  raises  the  question:  How  far  can  such  contradictory 
statements  tending  to  discredit  the  witness  be  offered  upon  direct 
examination  ?  Where  the  witness  called  by  the  opposite  side  is  being 
cross-examined,  the  practice  as  to  the  use  of  such  contradictory  and 
impeaching  writings  is  set  forth  in  Hanlon  v.  Ehrich,  86  App.  Div. 
441,  83  N.  Y.  Supp.  687;  178  N.  Y.  474,  480,  71  N.  E.  12,  14.  "In 
no  event,  however,'.'  wrote  Werner,  J.,  "should  the  writing,  or  any 
part  thereof,  be  read  tmtil  it  has  been  marked  in  evidence."  That  pro- 
cedure is  because  the  evidence  is  offered  to  impeach,  not  to  refresh 
or  to  correct  the  memory.  This  to  bring  out  the  full  effect  of  the 
contradiction.    As  Church,  C.  J.,  said :  » 

"It  was  not  competent  to  repeat  particular  sentences  and  ask  If  be  tes- 
tified to  them,  because  tbe  paper  was  the  best  evidence  of  what  it  contained. 
It  was  not  incumbent  upon  the  plalntlfT's  counsel  to  ask  for  explanations, 
nor  to  introduce  tbe  paper  in  evidence  at  that  time,"  Bomertze  ▼.  East  River 
National  Bank,  49  N.  Y.  S77. 

Here  the  question  is  as  to  the  right,  not  only  to  contradict  one's 
own  witness,  but,  by  introducing  in  full  such  statements,  to  discredit 
and  in  that  way  to  impeach  the  witness  who  has  disappointed  or  sur- 
prised the  counsel  who  put  him  on  the  stand.  In  New  York  it  is  re- 
versible error  to  confront  and  discredit  one's  own  witness  by  the 
introduction  of  prior  contradictory  written  statements.  The  general 
rule  is  reaffirmed  by  Cullen,  C.  J.,  where  he  admits  the  exception  when 
the  witness  is  an  adverse  party,  whose  admissions  as  a  party  have 
always  an  independent  substantive  value.  Koester  v.  Rochester  Candy 
Works,  194  N.  Y.  92,  97,  87  N.  E.  77,  19  L.  R.  A.  (N.  S.)  783,  16 
Ann.  Cas.  589. 

The  New  York  authorities  are  to  the  effect  that  a  party  calling 
a  witness  cannot  attack  his  credibility  by  general  evidence  of  char- 
acter (People  v.  Safford,  5  Denio,  112,  118;  Thompson  v.  Blanchard, 
4  N.  Y.  303),  or  prove  by  other  witnesses  self-contradictory  state- 
ments (Nichols  V.  White,  85  N.  Y.  531,  535;  O'Doherty  v.  Postal 
Telegraph  Cable  Co.,  113  App.  Div.  636,  99  N,  Y.  Supp.  351),  or 
show  prior  inconsistent  statements  in  order  to  discredit  him  (Berkow- 
sky  V.  New  York  City  Ry.  Co.,  127  App.  Div.  544,  111  N.  Y.  Supp. 
989;  Bernstein  v.  Empire  Bridge  Co.,  146  App.  Div.  529,  131  N.  Y. 
142N.Y.a— 38 
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Supp.  129,  affirmed  205  N.  Y.  603,  98  N.  E.  1098),  though  he  may 
recall  to  his  witness'  attention  statements  he  has  previously  made  so 
as  to  draw  out  details  of  fact,  or  explain  any  apparent  inconsistency 
(Bullardv.  Pearsall,  53  N.  Y.  230;  Maloney  v.  Martin,  81  App.  Div. 
432,  SO  N.  Y.  Supp.  763;  178  N.  Y.  552,  70  N.  E.  1102);  and  some- 
times to  show  how  counsel  came  to  call  the  witness  so  as  to  account 
for  the  surprise  or  to  show  any  deceit  practiced  (Bullard  v.  Pear- 
sall, 53  N.  Y.  230,  231 ;  Coulter  v.  American  Merchants'  U.  E.  Co., 
56N.  Y.  585). 

In  the  trial  below,  the  witness  readily  recalled  and  admitted  making 
and  verifying  these  statements.  He  declared  and  persisted  in  the  as- 
sertion that  they  were  untrue.  There  was  no  attempt  by  counsel  to 
take  up  different  details,  and  thereby  seek  to  induce  the  witness  to  cor- 
rect some  error  in  his  testimony  in  court,  as  was  done  in  Maloney 
V.  Martin,  supra,  where  upon  objection  the  affidavit  which  had  been 
read  from  was  excluded.  MoUahan's  report  and  statement  came  in 
extenso  upon  his  admission  of  his  signatures  thereto.  This,  as  we 
have  seen,  was  the  correct  course  to  hnpeach  him,  to  nullify  his  testi- 
mony, and  to  destroy  his  credibility.  It  was  not  the  allowable  method 
in  this  state  to  treat  one's  own  witness,  however  disappointing  he 
might  prove.  The  ancient  principle  that  his  general  credibility  has  been 
vouched  for  requires  that  he  be  still  treated  as  generally  truthful  and 
worthy  of  belief.  To  introduce  such  written  statements  so  obtained 
was  not  the  method  to  probe  his  recollection  or  to  draw  out  a  cor- 
rection of  some  details  he  had  testified  to,  which  is  as  far  as  such  self- 
contradictory  statements  may  be  resorted  to.  The  distinction  is  sub- 
stantial. It  is  not  only  that  the  counsel  should  not  be  able  to  destroy 
the  evidence  of  one  whom  he  puts  on  the  stand,  but  because  of  the 
effect  of  receiving  such  contradictory  statements.  Here  by  the  method 
pursued  defendant  was  enabled  to  introduce  these  hearsay  statements, 
thus  obtained  from  his  witness,  and  to  lay  them  before  the  jury  with- 
out distinguishing  between  them  and  the  substantive  proofs  in  the 
cause.  Naturally,  as  nearly  contemporaneous,  they  would  have  an 
important  effect.  This  liability  of  a  jury  to  take  such  self-contra- 
dictory statements  as  original  evidence  is  the  "principle  which  so  much 
affects  courts  in  reaching  the  rule  forbidding  impeachment  of  one's 
own  witness  by  self-contradiction."    5  Wigmore,  Supplement,  p.  92. 

In  Massachusetts,  where  a  statute  allows  a  party  producing  a  wit- 
ness to  contradict  him  by  other  evidence,  and  to  prove  that  he  has 
made  at  other  times  statements  inconsistent  with  his  testimony  at  the 
trial,  it  is  rigidly  held  that  such  contradiction  must  not  be  taken  as 
affirmative  evidence  of  what  took  place,  as  it  is  received  only  to  dis- 
credit or  contradict,  and  not  as  independent  testimony.  McDonald 
V.  N.  Y.  Central,  etc.,  R.  R.  Co.,  186  Mass.  474,  72  N.  E.  55 ;  Manning 
V.  Carberry,  172  Mass.  432,  52  N.  E.  521.  Inasmuch  as  the  report 
and  statement  were  received  in  like  manner  as  if  defendant  had  not 
called  the  witness,  and  as  would  only  be  allowable  if  he  had  been  pro- 
duced by  the  plaintiff,  the  exceptions  reserved  to  admitting  these  docu- 
ments must  be  sustained. 

For  this  error,  the  judgment  and  order  denying  new  trial  must  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event 
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DUSENBERBX  et  al.  T.  SAGAMORE  DBTELOPMENT  CO.  et  bL 
(Supreme  Court,  Appellate  Division,  Second  Department    June  27,  1913.) 

1.  AcnoN  (J  60*) — Misjoinder. 

A  right  of  action  by  stockholders  as  to  which  the  corporation  has 
rights  against  other  defendants  which  the  stockholders  are  entitled  to 
have  enforced  belongs  to  the  corporation,  and  not  to  the  stockholders 
Individually,  or  as  a  body,  and  hence,  in  a  suit  against  the  corporation, 
it  cannot  be  joined  with  another  cause  of  action  to  dissolve  the  corpora- 
tion., 

[Ed.  Note. — For  other  cases,  see  Action,  Cent  Dig.  §§  511-547;  Dec. 
Dig.  f  50.»] 

2.  Pmading  (§  193*) — MisjoiNDEB. 

A  demurrer  to  a  complaint  for  misjoinder  of  causes  of  action  should 
be  sustained,  where  the  complaint  attempts  to  state  two  causes  of  ac- 
tion which  cannot  be  Joined,  irrespective  of  whether  either  cause  of  ac- 
tion Is  sufficiently  alleged. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  f{  425,  428-435. 
437-443;    Dee.  Dig.  §  193.*] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Charles  Dusenberry,  Jr.,  and  others,  against  the  Saga- 
more Development  Company  and  others.  From  an  order  overruling 
a  demurrer  to  the  complaint,  defendants  appeal.  Reversed  and  de- 
murrer sustained. 

See,  also,  142  N.  Y.  Supp.  1116. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
STAPLETON,  JJ. 

Allan  R.  Campbell,  of  New  York  City,  for  appellants. 
John  F.  Brennan,  of  Yonkers,  for  respondents. 

PER  CURIAM.  [1]  Plaintiffs  have  attempted  to  state  two  causes 
of  action  which  may  not  be  joined.  One  is  a  representative  action 
by  stockholders  of  the  Sagamore  Development  Company,  in  which 
the  corporation,  although  a  nominal  defendant,  is  really  a  plaintiff  in 
the  sense  that  it  has  rights  against  the  other  defendants  which  the 
plaintiff  stockholders  are  entitled  to  have  it  enforce.  This  cause  of 
action  belongs  to  the  corporate  body,  and  not  to  the  plaintiff  or  other 
stockholders  individually,  nor  to  the  body  of  stockholders  collectivelv. 
Continental  Ins.  Co.  v.  Belmont,  206  N.  Y.  7,  15,  99  N.  E.  138.  The 
other  is  a  cause  of  action  to  destroy  the  corporate  life  of  the  said 
defendant,  which  cause  of  action  at  least  does  not  belong  to  the  cor- 
poration itself.  In  effect,  therefore,  two  causes  of  action  have  been 
united  which  belong  to  different  plaintiffs. 

[2]  We  do  not  decide  whether  either  cause  of  action  is  stated  ef- 
fectively. It  is  enough  that  plaintiffs  have  attempted  thus  to  state 
them.  Todaro  v.  Somerville  Realty  Co.,  138  App.  Div.  1,  122  N.  Y. 
Supp.  509;  Higgins  v.  Crichton,  11  Daly,  114,  affirmed  without  opin- 
ion 98  N.  Y.  626. 

The  order  overruling  defendants'  demurrer  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  demurrers  sustained,  with  leave 
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to  plaintiffs  within  20  days  after  entry  of  the  order  herein  to  amend 
the  complaint  upon  payment  of  the  costs  of  the  demurrer  and  of  this 
appeal. 


HEYSON  et  al.  t.  OCHTENSTBIN  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    June  20,  1913.) 

Dkbds  (I  176*) — Vbk  of  Pbopbbtt — Restbictivb  Covenants — ^Action— Coh- 

PLAINT. 

Where  a  restrictlTe  covenant  In  a  deed  provided  that  tbe  land  should  be 
used  and  occupied  solely  for  a  private  dwelling  and  for  a  private  stable 
or  garage,  to  be  used  for  and  In  connection  with  the  dwelUng,  an  alle- 
gation of  a  complaint  to  enforce  a  covenant  merely  alleging  that  defend- 
ants had  constructed  certain  "sheds  or  outhouses"  not  permitted  by  or  in 
violation  of  the  terms  of  the  contract  was  insufficient  to  charge  a  breach 
of  the  covenant  without  a  further  allegation  showing  that  the  "shed  or 
outhouse"  was  not  to  be  used  in  connection  with  the  dwelling  or  private 
stable  as  authorized  by  the  covenant. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  t  646;  Dec.  Dig.  | 
176.*] 

Thomas,  J.,  dissenting. 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  Harry  G.  Heyson  and  another  against  Isaac  Lichtenstein 
and  another.  From  an  order  overruling  defendant's  demurrer  to  the 
complaint,  they  appeal.    Reversed,  and  demurrer  sustained. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

Frederick  M.  Czaki,  of  New  York  City,  for  appellants. 
J.  Henry  Work,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Plaintiffs,  having  an  interest  in  enforcing  re- 
strictive covenants  affecting  land  owned  by  defendants,  seek  to  enjoin 
the  construction  and  maintenance  of  buildings  upon  said  land.  The 
covenant  in  question  is  to  the  effect  that  said  land  "shall  be  used  and 
occupied  solely  for  the  purpose  of  a  private  dwelling  and  a  private 
stable  or  garage,  to  be  used  for  and  in  connection  with  such  dwelling 
house."  The  allegation  of  the  complaint  is  that  defendants  have  "con- 
structed certain  sheds  or  outhouses  not  permitted  by  and  in  violation 
of  the  terms  of  the  contract  *  *  *  and  in  violation  of  the  cove- 
nants referred  to  in  the  deed  of  the  said  premises."  Defendants  de- 
murred to  the  complaint  upon  the  ground  that  it  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action ;  and  from  an  order  overrul- 
ing said  demurrer  appeal. 

Except  the  words  "constructed  certain  sheds  or  outhouses,"  the 
allegation  in  the  complaint  above  referred  to  is  not  the  statement  of 
a  fact  or  facts,  but  a  conclusion  of  law.  Unless  no  shed  or  outhouse 
of  any  description  can  possibly  be  erected  in  connection  with  a  dwell- 
ing house  or  a  private  stable  or  garage,  without  destroying  the  char- 
acteristic use  of  the  land  for  these  purposes,  the  complaint  is  insuffi- 
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dent,  and  defendants'  demurrer  upon  that  ground  should  have  been 
sustained.  Beckwith  v.  Pirung,  134  App.  Div.  608,  119  N.  Y,  Supp. 
444.  Manifestly,  this  is  not  the  case.  The  allegation  is  in  the  dis- 
junctive. For  anything  that  appears,  the  "shed  or  outhouse"  may  have 
been  a  storm  shed  over  one  of  the  doors  of  entrance  to  the  dwelling 
house,  or  a  wagon  shed  forming  part  of  the  private  stable,  or  it  may 
have  been  a  conservatory  or  a  greenhouse.  The  burden  is  in  the  first 
instance  on  plaintiffs  to  show  a  violation  of  the  covenant,  not  upon 
defendants  to  show  a"  compliance  therewith. 

The  order  overruling  the  demurrer  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  demurrer  sustained,  with  costs,  with 
leave  to  plaintiffs,  within  20  days  after  the  entry  of  the  order  herein, 
to  amend  the  complaint  upon  payment  of  the  costs  of  said  demurrer 
and  of  this  appeal. 

THOMAS,  J.,  dissenting. 


In  re  NEW  TOKK.  W.  ft  B.  BY.  CO. 

(Snpreme  Court,  Appellate  DiTision,  Second  Department    Jnne  20,  1913.) 

ExiNENT  DoKAiN  ({  237*) — Pbockkdikob  to  Absxss  Compensation — Vaca- 
tion. 

An  action  by  a  property  owner  to  restrain  a  railroad  company  from 
erecting  an  embankment  In  a  street,  cutting  off  access  to  ber  lot,  was 
dismissed  by  tbe  Appellate  Term  because  tbe  street  was  not  sbown  to 
be  a  public  street,  and  she  was  not  entitled  to  recover  on  ber  pleadings 
for  an  easement  In  a  private  street  Pending  an  appeal  to  tbe  Court  of 
Appeals,  tbe  railroad  company  Instituted  condemnation  proceedings  and 
introduced  In  evidence  before  tbe  commissioners  tbe  Judgment  roll  In  tbe 
former  case.  Tbe  commissioners  reported  after  tbe  Court  of  Appeals 
bad  reversed  tbe  former  Judgment  and  tbe  owner  moved  to  set  aside 
tbe  condemnation  proceedings.  Held,  tbat  tbe  overruling  of  tbe  motion 
on  condition  tbat  tbe  Judgment  In  tbe  condemnation  proceedings  be  not 
used  In  tbe  trial  of  tbe  Injunction  suit  was  error,  since  It  migbt  restrict 
tbe  relief  granted  by  tbe  Court  of  Appeals,  and  It  kept  alive  tbe  valua- 
tion influenced  by  tbe  reversed  Judgment 

[Ed.  Note. — For  otber  cases,  see  Eminent  Domain,  Cent  Dig.  §|  804- 
613;    Dec.  Dig.  I  237.*] 

Appeal  from  Special  Term,  Westchester  County. 

Condemnation  proceedings  by  the  New  York,  Westchester  &  Boston 
Railway  Company  to  acquire  property  of  Selina  Weeks.  From  an  or- 
der denying  a  motion  to  set  aside  the  condemnation  proceedings,  the 
defendant  appeals.    Reversed,  and  motion  granted. 

See,  also,  149  App.  Div.  929,  133  N.  Y.  Supp.  1134. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
PUTNAM,  JJ. 

A.  P.  Bachman,  of  New  York  City,  for  appellant. 

J.  Addison  Young,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Mrs.  Weeks'  action  to  enjoin  the  petitioner  from 
erecting  an  embankment  in  Cedar  street  and  so  cutting  off  access  to 

*Vsr  otkar  cmm  ■••  wm*  toplo  A  I  MUKsas  In  D«e«  A  Am,  Dlga.  IMT  to  date,  *  R«p'T  Ind«xw 
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her  lots  failed  originally  because  Cedar  street  was  not  found  to  be  a 
public  street.  Her  complaint  was  therefore  dismissed.  This  Appel- 
late Division  affirmed  the  dismissal,  holding  that  she  should  have 
amended,  as  the  pleadings  were  inconsistent  with  a  recovery  for  rights 
or  easements  in  a  private  street.  145  App.  Div.  535,  129  N.  Y.  Supp. 
888.  The  railroad  company  then  took  condemnation  proceedings  as 
to  the  rights  of  Mrs.  Weeks,  first  offering  her  $3,000,  and  upon  such 
proceedings  introduced  in  evidence  the  judgment  roll  in  Weeks  v. 
Railroad  Co. 

Although  at  different  hearings  the  pendency  of  the  appeal  was  stated 
to  the  commissioners,  they  decided  to  proceed.  The  Court  of  Appeals 
on  December  31,  1912,  reversed  the  judgments  of  this  court,  holding 
that  Mrs.  Weeks  had  a  right  to  relief  under  her  complaint.  207  N.  Y. 
190,  100  N.  E.  719.  On  January  10,  1913,  the  commissioners  neverthe- 
less filed  their  report  (which  has  not  been  confirmed),  appraising  the 
interests  of  Mrs.  Weeks  at  $1,000.  She  then  moved  to  set  aside  the 
condemnation  proceedings,  including  the  report  of  appraisal,  also  for 
her  costs.  The  Special  Term  denied  her  motion  upon  certain  condi- 
tions. These  were  that  the  judgment  in  this  condemnation  proceeding 
should  not  be  used  upon  the  retrial  of  the  main  case  "as  affecting  the 
question  or  issue  in  said  action,  whether  or  not  Cedar  street,  so  called, 
is  a  public  highway,"  and  also  that,  if  Cedar  street  be  held  a  public 
highway,  then  this  proceeding  and  the  offer  under  it  be  wholly  set 
aside. 

Mrs.  Weeks  is  entitled  to  a  retrial  without  being  limited  in  her 
rights,  as  the  order  appealed  from  might  restrict  the  relief  directed  by 
the  Court  of  Appeals.  It  also  kept  alive  and  enforceable  an  appraisal, 
filed  after  the  action  of  the  Court  of  Appeals,  and  a  valuation  influ- 
enced by  the  judgment  now  reversed. 

The  order  of  the  Special  Term,  so  far  as  appealed  from,  is  reversed, 
with  $10  costs  and  disbursements,  and  motion  granted,  with  costs  of 
this  condemnation  proceeding  to  appellant. 


VINSON  T.  SEWER,  WATER,  AND  STREET  COMMISSION  OP  SARA- 
TOGA SPRINGS. 

(Supreme  Court,  Appellate  Division,  Tlilrd  Department    July  8,  1913.) 

1.   MUNICIPAI.    COEPORATIONS   (§    723%*) — ACTIONS — NOTICK  OF  INJDBT — STAT- 
UTORY  Provisions. 

Section  82  of  the  charter  of  Saratoga  Springs,  as  added  by  Laws  1890, 
c.  289,  permitting  the  presentation  of  claims  for  personal  Injuries  or  In- 
juries to  property  within  six  months  after  the  cause  of  action  accrues. 
Is  not  Inconsistent  with  Laws  1902,  c.  506,  amending  such  charter,  and 
providing  for  the  appointment  of  sewer,  water,  and  street  commissioners, 
section  31  of  which  makes  such  commissioners  a  body  corporate,  and  pro- 
vides that  all  actions  or  proceedings  on  account  of  any  act  done  or  omit- 
ted by  the  commissioners  shall  be  brought  against  them  in  their  cor- 
porate name,  that  such  claims  may  be  compromised  and  paid  by  them, 
that  any  final  Judgment  recovered  thereon  shall  be  satisfied  out  of  their 
funds  if  sufficient  funds  are  applicable  thereto,  that  otherwise  the  amount 
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shall  be  included  In  tbe  next  tax  budget,  and  that  all  Judgments  against 
the  commission  shall  be  »  claim  against  the  village,  and  that  existing 
remedies  tor  the  enforcement  thereof  are  not  affected  by  that  act,  and 
was  not  repealed  by  section  44,  providing  that  all  acts  and  parts  of  acts 
Inconsistent  with  the  provisions  of  that  act  are  thereby  repealed,  since 
the  purpose  of  an  amendatory  act  is  to  make  the  amended  act  conform 
to  and  express  the  present  legislative  intent,  and  the  repealing  clause 
does  not  operate  to  repeal  parts  of  the  special  act  in  process  of  amend- 
ment, and  as  to  which  there  is  no  expressed  intention,  and  hence  the 
presentation  of  claims  against  that  village  Is  governed  by  section  82,  and 
not  by  Village  Law  (Consol.  Laws  1909,  c.  64)  |  341,  requiring  th^ 
presentation  within  60  days. 

[Ed.  Note. — For  other  cases,  see  Mnnidpal  Corporations,  Cent.  Dig.  S 
1696;  Dec.  Dig.  |  723^.*] 

2.  Statutbs  (i  162*) — Befeal  of  Speciai.  bt  Obnkbal  Act. 

A  special  act  relating  wholly  to  a  particular  village  is  not  repealed  by 
a  subsequent  general  act  which  is  not  clearly  intended  to  work  such  a 
result 

[Ed.  Note. — ^For  other  cases,  see  Statutes,  Cent  Dig.  {{  235-237;  Dec. 
Dig.  {  162.*] 

3.  Statutes  (f  230*) — Constbuction — Avehdatobt  and  Avbnded  Acts. 

A  statute  and  its  amendments  are  to  be  read  as  though  they  were  all 
passed  on  the  same  day. 

[Ed.  Note. — ^For  other  cases,  see  Statutes,  Cent  Dig.  {  311 ;  Dec.  Dig. 
I  230.*] 

Appeal  f  rcMn  Special  Term,  Saratoga  County. 

Action  by  Charles  E.  Vinson  against  the  Sewer,  Water,  and  Street 
Commission  of  Saratoga  Springs,  N.  Y.  From  an  interlocutory  judg- 
ment sustaining  a  demurrer  to  a  special  defense,  set  up  in  defendant  s 
answer,  defendant  appeals.    Affirmed. 

Argued  May  term,  1913,  before  SMITH,  P.  T.,  and  KELLOGG, 
LYON,  HOWARD,  and  WOODWARD,  JJ. 

Frank  Gick,  of  Saratoga  Springs  (Denis  J.  Harrington  and  John 
A.  Slade,  both  of  Saratoga  Springs,  of  counsel),  for  appellant. 

Edgar  T.  Brackett,  of  Schenectady  (Luther  A.  Wait  and  F.  Andrew 
Hall,  both  of  Saratoga  Springs,  of  counsel),  for  respondent. 

WOODWARD,  J.  The  complaint  sets  forth  the  facts  necessary  to 
the  statement  of  a  cause  of  action  for  damages  for  personal  injuries, 
alleged  to  have  been  sustained  by  the  plaintiff  by  reason  of  the  neg- 
ligence of  the  defendant  in  diggmg  a  trench  in  one  of  the  streets  of 
the  village  of  Saratoga  Springs  and  leaving  it  unguarded,  so  that  the 
plaintiff  fell  into  the  same,  sustaining  more  or  less  serious  injuries. 
The  complaint  alleged  that  a  written  verified  statement  of  the  nature 
of  the  claim  and  the  time  and  place  at  which  the  injuries  were  re- 
ceived before  the  commencement  of  the  action  was  duly  filed  with 
the  clerk  of  the  sewer,  water,  and  street  commission  of  the  village 
of  Saratoga  Springs  on  the  1st  day  of  March,  1912,  and  with  the 
clerk  of  said  village  on  the  22d  of  March,  1912,  and  within  six 
months  after  the  cause  of  action  accrued,  and  that  more  than  30  days 
have  elapsed  since  the  said  claim  was  filed  with  the  said  the  sewer, 

'For  otbor  eases  see  same  topic  ft  I  ncmbib  In  Dec.  A  Am.  Digs.  190T  to  date,  ft  Rep'r  Indexes 
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water,  and  street  commission  and  the  said  village  clerk.  A  copy  of 
the  notice  is  attached  to  the  complaint,  and  no  question  is  raised  as 
to  its  form  or  substance,  but  the  defendant  pleads  as  a  defense  to 
the  "  'seventh'  count  or  paragraph  of  the  plaintiff's  amended  com- 
plaint" that  a  "copy  of  said  written  verified  statement,  as  set  forth 
in  the  'seventh'  count  or  paragraph  of  the  plaintiff's  amended  com- 
plaint, was  not  filed  with  the  village  clerk  of  the  village  of  Saratoga 
Springs  within  sixty  days  after  the  alleged  injuries  were  sustained, 
as  required  by  section  322  of  the  village,  *  *  *  nor  with  the 
clerk  of  the  sewer,  water,  and  street  commission  within  60  days  after 
the  alleged  injuries  were  sustained."  Plaintiff  demurred  to  this  de- 
fense, and  the  learned  court  at  special  term  has  sustained  the  demur- 
rer, the  defendant  appealing  from  the  judgment.  The  contention  of 
the  defendant  upon  this  appeal  is  that  the  plaintiff  should  have  filed 
his  claim  with  the  village  clerk  within  60  days  of  the  accident,  as 
provided  by  section  341  of  the  Village  Law  (Consol.  Laws  1909,  c.  64), 
instead  of  filing  it  under  the  provisions  of  section  82  of  the  charter 
of  the  village  of  Saratoga  Springs,  and  that  is  the  only  question  to 
be  disposed  of  upon  this  appeal. 

[1]  By  chapter  289  of  the  Laws  of  1890,  the  Legislature  amended 
chapter  220  of  the  Laws  of  1866,  entitled  "An  act  to  amend  the 
charter  of  the  village  of  Saratoga  Springs  and  the  several  acts  amend- 
atory thereof,"  and  added  thereto  sections  79,  80,  81,  and  82,  and  by 
the  latter  section  it  was  provided  that: 

No  "action  shall  be  maintained  against  the  village  for  damages  for  pe^ 
sonal  injuries  or  injuries  to  property  alleged  to  have  been  sustained  by  rea- 
son of  the  negligence  of  the  Tillage  or  any  officer,  agent  or  employ^  thereof, 
unless  the  saide  shall  be  commenced  within  one  year  after  the  cause  of  action 
therefor  shall  have  accrued,  nor  unless  the  claim  shall  have  been  presented 
to  the  board  or  [sic]  trustees  In  writing,  duly  verified  by  the  claimant,  stat- 
ing the  time  and  place  at  which  such  injuries  were  received  and  the  nature 
and  extent  of  such  Injuries  and  the  cause  thereof,  within  six  months  after 
such  cause  of  action  shall  have  accrued,  which  notice  in  writing  must  be  so 
presented  at  least  thirty  days  before  any  action  thereon  can  be  maintained." 

[2]  This  was  a  special  act,  relating  wholly  to  the  Village  of  Sara- 
toga Springs,  and  would  not,  under  well-understood  rules,  be  repealed 
by  any  general  act  which  was  not  clearly  intended  to  work  such  a 
result.  This  regulation  must  be  the  controlling  rule  in  reference  to 
actions  against  the  village  of  Saratoga  Springs,  or  "of  any  oflBcfir, 
agent  or  employe  thereof,"  unless  it  is  clearly  shown  that  the  Legis- 
lature has  intended  to  establish  a  different  rule. 

There  is  no  doubt  that  the  Village  Law  applies  to  Saratoga  Springs 
in  this  respect  if  there  is  no  provision  in  the  special  act  governing  the 
question,  though  it  does  not  seem  to  be  contended  that  the  enactment 
of  the  Village  Law,  and  its  various  amendments  to  section  341,  had 
the  effect  of  repealing  the  provisions  of  the  charter  of  the  village. 
The  repeal  is  supposed  to  be  found  in  chapter  506  of  the  Laws  of 
1902,  entitled  "An  act  to  amend  the  charter  of  the  village  of  Saratoga 
Springs  and  to  provide  for  the  appointment  of  sewer,  water  and  street 
commissioners  for  said  village  and  to  prescribe  their  powers  and  du- 
ties."   The  purpose  of  an  act  to  amend  a  particular  act  is  to  make 
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that  act  conform  to  and  to  express  the  present  legislative  intent,  and 
the  general  repealing  clause  of  section  44  of  the  act  referred  to,  which 
provides  that  "all  acts  and  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act,  are  hereby  repealed,"  does  not  operate  to  repeal 
parts  of  the  very  act  which  is  in  process  of  amendment,  and  as  to 
which  there  is  no  expressed  intention.  "I  take  it  to  be  a  settled  rule 
of  statutory  construction,"  says  O'Brien,  J.,  in  writing  the  opinion  of 
the  court  in  Lyon  v.  M.  R.  Co.,  142  N.  Y.  298,  303,  37  N.  E.  113,  114 
(25  L.  R.  A.  402),  "that  an  original  statute  with  all  its  amendments 
must  be  read  together  and  viewed  as  one  act  passed  at  the  same  time. 
Goldman  v.  Kennedy,  49  Hun,  157  [1  N.  Y.  Supp.  599].  No  part 
of  the  original  or  the  amendment  is  to  be  held  inoperative  if  they 
can  all  be  made  to  stand  and  work  together. 

[3]  Presumptively  the  Legislature  knew  the  contents  of  the  spe- 
cial act  which  it  was  amending,  and  we  are  to  read  the  original  act 
and  its  amendments  as  though  they  were  all  passed  upon  the  same 
day,  and  clearly  a  repealing  provision  could  not  relate  to  the  provisions 
of  the  act  which  was  being  enacted. 

Chapter  506  of  the  Laws  of  1902,  as  we  have  already  pointed  out, 
expressly  provided  for  the  amendment  of  the  charter  of  the  village 
of  Saratoga  Springs,  and  the  general  scheme  of  this  amendment  is  to 
place  the  streets,  sewers  and  water  supply  in  the  control  of  a  special 
commission,  which  commission  is  declared  to  be  "a  body  corporate" 
and — 

"all  actions  or  proceedings  anthorlzed  by  tbls  act  shall  be  brought  by  the 
said  commissioners  and  all  actions  or  proceedings  on  account  of  any  act 
done  or  omitted  by  the  said  commissioners  shall  be  brought  against  the  said 
commissioners  in  their  name  of  the  sewer,  water  and  street  commission  of 
Saratoga  Springs,  New  York.  All  claims  on  account  of  any  act  done  or  omit- 
ted by  the  said  commissioners  may  be  compromised  and  paid  by  them,  and 
any  final  judgment  recovered  thereon  shall  be  satisfied  by  them  out  of  their 
funds,  if,  at  such  time,  there  shall  be  in  the  judgment  of  the  said  commis- 
sion sufficient  funds  of  the  said  commission  applicable  thereto;  otherwise 
the  fact  shall  be  certified  by  the  said  commission  to  the  trustees  of  the  said 
Tillage  who  shall  include  the  amount  thereof  in  their  next  tax  budget,  to  be 
levied  and  collected  In  the  manner  now  provided  by  law  for  other  taxes ;  all 
judgments  against  the  said  commission  shall  be  a  claim  against  the  said  vil- 
lage and  existing  remedies  for  the  enforcement  thereof  are  not  affected  by 
this  act"     Section  84,  c.  506,  Laws  of  1902. 

Obviously  the  sewer,  water,  and  street  commission,  while  declared 
to  be  a  body  corporate,  is  a  mere  agency  of  the  village  of  Saratoga 
Springs,  and  all  "existing  remedies,"  with  the  existing  regulations 
of  such  remedies,  are  preserved  in  the  act  itself,  and  there  is  no  in- 
consistency whatever  in  the  provisions  to  be  found  in  section  82  of 
chapter  289  of  the  Laws  of  1890,  amending  the  original  act.  The 
Legislature  had  a  right  to  prescribe  any  conditions  which  it  might 
deem  wise  as  a  condition  precedent  to  the  collection  of  a  claim  for 
damages  for  personal  injuries  (Scott  v.  Village  of  Saratoga  Springs, 
131  App.  Div.  347,  349,  115  N.  Y.  Supp.  796,  and  authority  there 
cited);  and  having  prescribed  the  matters  set  forth  in  the  section 
last  above  cited,  and  never  having  made  any  change  in  this  respect, 
we  are  forced  to  conclude  that  the  legislative  intent  is  expressed  in 
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the  language  of  the  statute,  as  amended,  and  that  the  defense  pleaded 
is  not  good. 

The  interlocutory  -  judgment  should  be  affirmed,  with  costs.    All 
concur. 


MUIiLER  T.  ROSENBLATH  et  aL 
(Supreme  Court,  Appellate  Dlvlsloii,  Second  Department.    Jane  27,  1913.) 

1.  Fbauo   (I  68*) — Evidence — Sutficienct. 

In  an  action  for  fraud  based  on  tbe  fraudnlent  Insertion  by  the  mort- 
gagee of  a  provision  in  the  mortgage  executed  by  plaintiff,  evidence  held 
to  sustain  a  verdict  for  plaintiff. 

[Ed.  Note.— For  otiier  cases,  see  Fraud,  Cent  Dig.  ^^  55-60;  Dee.  Dig. 

sea.*] 

2.  Fbaud  (S  9*) — Acts  CoNSTrruriNQ. 

Where  a  vendor  through  his  broker,  and  with  his  acquiescence,  falsel; 
represented  to  the  purchaser,  who  was  blind,  the  contents  of  a  purchase- 
nioney  mortgage  containing  a  stipulation  materially  variant  from  the 
stipulation  of  the  contract  of  sale,  the  purchaser  damaged  by.  tbe  fraud 
could  sue  therefor. 

[Ed.  Note. — ^For  other  cases,  see  Fraud.  Cent  Dig.  |  8;  Dec.  Dls.  |  9.*] 

3.  Fbaud  ({  22*) — Liabiutt — Nequgence  of  Pebson  Defbattded. 

Where  a  party  was  gnilty  of  a  positive,  willful  fraud  inducing  the  ad- 
verse party  to  act  thereon,  and  execute  an  Instrument,  tbe  tact  that  tbe 
adverse  party  was  guilty  of  negligence  in  executing  the  paper  without 
further  Inquiry  as  to  its  contents  did  not  deprive  him  of  the  right  to 
sue  for  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  Si  19-23;  Dec.  Dig. 
|22.»] 

4.  Fbattd  (I  60*) — ^Dahaqxs. 

Where  a  vendor  who  contracted  to  sell  real  estate  and  take  a  mortgage 
to  secure  the  price,  payable  in  Installments  daring  a  period  of  about  12 
years,  fraudulently  inserted  in  the  mortgage  a  stipulation  maturing  the 
debt  on  a  sale  by  tbe  purchaser  of  the  premises,  the  purchaser  could, 
when  making  a  sale,  remove  the  Incumbrance,  and  thereby  satisfy  his 
customer,  and  recover  from  the  vendor  the  expenses  necessarily  incurred. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  {  65;  Dec.  Dig. 
I  60.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  J.  Muller  against  Daniel  Rosenblath  and  another. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendants  appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

Louis  J.  Halbert,  of  Brooklyn,  for  appellants. 

Alvah  W.  Burlingame,  Jr.,  of  Brooklyn,  for  respondent 

JENKS,  P.  J.  The  defendants  appeal  from  a  judgment  against 
them  for  fraud.  In  1908  they  sold  realty  to  the  plaintiff.  The  con- 
tract therefor  required  his  execution  of  a  second  and  purchase-money 

*For  otber  caiei  sm  Mm*  topic  a  i  nuubbb  Id  Dm.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  ladau* 


Digitized  by 


Google 


Sup.  Ct)  MUIXBB  V.  B08BNBLATH  603 

mortgage  payable  in  installments  of  $100  or  more  at  the  interest  peri- 
ods. Some  time  after  his  purchase  the  plaintiff  made  a  contract  with 
a  realty  company  for  exchange  of  the  said  realty  -as  incumbered  for 
realty  owned  by  that  company.  His  evidence  is  that  the  search  inci- 
dent to  such  exchange  first  revealed  to  him  that  the  said  purchase- 
money  mortgage  provided  that,  if  he  sold  the  realty,  that  mortgage 
would  become  instantly  due  and  payable.  He  testifies  that,  therefore, 
he  could  not  perform  the  contract  of  exchange,  but  he  was  compelled 
to  seek  reformation  thereof,  and  incident  thereto  to  raise  the  money 
to  pay  oflf  the  said  purchase-money  mortgage,  and  to  substitute  an- 
other and  a  satisfactory  obligation.  The  damages  recovered  represent 
the  expenses  of  such  substitution.  The  evidence  adduced  by  the  plain- 
tiff is  that,  when  he  executed  the  said  purchase-money  mortgage,  he 
was  accompanied  by  his  wife.  He  was  and  is  totally  blind.  He  tes- 
tifies finally  that  upon  that  occasion  neither  he  nor  his  wife  asked 
about  the  contents  of  the  mortgage,  but  that  Mr.  Hald  read  over  the 
mortgage  to  him,  but  not  the  provision  in  question;  that  neither  then 
or  theretofore  was  there  any  agreement  for  such  a  provision  or  even 
any  discussion  of  it ;  that  after  such  reading  the  mortgage  was  laid 
upon  the  table  and  he  was  led  to  the  table  to  execute  it.  He  was 
corroborated  by  his  wife,  who  had  never  had  any  experience  in  buy- 
ing or  selling  property  theretofore,  and  who  testifies  that  "there  was 
a  discussion  as  to  the  second  mortgage  running  for  twelve  years."  The 
defendants  were  present  on  this  occasion.  Mr.  Hald,  called  by  the 
defendant,  testifies  that  theretofore  and  in  the  plaintiff's  house  he  had 
explained  to  plaintifiF  and  to  his  wife  the  contemplated  provision  for 
immediate  payment  of  the  mortgage;  that  on  the  day  first  set  for 
closing  title  the  plaintiff  consented  to  the  insertion  of  the  provision; 
that  he  then  read  the  clause  to  the  plaintiff  and  to  his  wife ;  that  the 
closing  was  thereafter  adjourned ;  that  on  the  adjourned  day  he  read 
the  clause  to  the  plaintiff  and  to  his  wife  and  explained  it ;  and  that 
his  own  first  knowledge  as  to  the  proposed  insertion  of  the  provision 
was  a  communication  from  the  defendant  D.  Rosenblath.  Mr.  Schin- 
zel,  an  attorney  who  was  present  to  represent  the  defendants,  testifies 
that  he  heard  the  plaintiff  speak  about  the  clause  in  general  conversa- 
tion; that  Mr.  Hald  said  that  "the  mortgage  contained  a  clause  not 
in  the  original  contract" ;  that  this  clause  was  agreed  upon  by  plain- 
tiff, Mr.  Hald,  and  Mr.  Rosenblath ;  that  plaintiff  said  he  was  satisfied, 
as  he  bought  this  realty  for  an  investment  and  did  not  expect  to  sell 
it,  "especially  because  of  my  condition" ;  that  such  expression  was  used 
on  the  two  different  days,  and  that  on  closing  day  Mr.  Hald  said  that 
he  represented  the  plaintiff.  He  further  testifies  that  the  clause  was 
in  the  mortgage  when  executed,  but  that  it  was  inserted  after  the  mort- 
gage was  drawn  and  about  10  days  before  the  day  first  set  for  closing 
the  title.  The  defendant  D.  Rosenblath  testifies  that,  when  the  title 
was  closed,  Mr.  Hald  read  the  mortgage  papers  and  the  plaintiff  said 
it  was  "all  right" ;  that  he  would  never  sell  the  property  but  would 
keep  it  as  long  as  he  lived ;  that  this  change  had  been  made  after  a 
previous  conversation  between  the  plaintiff  and  him,  and  that  plain- 
tiff had  said  that  he  had  left  everything  to  Hald,  who  was  "his  man." 
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The  other  defendant  corroborates  him  and  Mr.  Hald  as  to  the  occur- 
rences on  the  day  of  closing. 

[1,  2]  It  is  insisted  that  the  motion  to  set  aside  the  verdict  as  con- 
trary to  the  evidence  and  the  law  should  have  prevailed.  And  it  is 
contended  Uiat  Mr.  Hald  was  the  representative  of  the  plaintiff.  The 
learned  court  charged  the  jury  that  if  the  plaintiff  put  his  matters 
into  the  hands  of  Mr.  Hald  voluntarily  and  to  represent  him,  and  if 
under  such  circumstances  Mr.  Hald  assented  to  this  change,  and  if  the 
defendants  knew  that  Mr,  Hald  was  acting  for  the  plaintiff,  there  was 
no  fraud.  The  verdict  indicates  that  the  jury  concluded  that  Mr.  Hald 
did  not  represent  the  plaintiff.  I  think  that  such  finding  was  not  con- 
trary to  the  evidence.  The  plaintiff  testifies  that  Mr.  Hald,  a  real 
estate  broker,  came  to  him  with  the  offer  of  the  property  of  the  de- 
fendants, and  said  that,  if  he  could  effect  a  sale,  he  could  gain  $300 
commission;  that  thereafter  he  brought  the  defendants  to  plaintiff's 
house ;  and  that  as  a  result  Mr.  Hald  brought  the  contract  to  him  for 
execution.  The  plaintiff  characterizes  Mr.  Hald  as  "the  man  selling 
the  property  for  Mr.  Rosenblath."  The  plaintiff  paid  the  part  of  the 
cash  consideration  called  for  to  Mr.  Hald,  who  signed  in  the  name  of 
"The  Warneke  Company,  a  Corporation,  per  Chas.  B.  Hald."  Mr. 
Hald  testifies  that  plaintiff  told  him  to  have  the  search  of  the  title 
made  by  the  United  States  Title  Company,  which  was  done;  ..lat  he 
was  not  paid  by  plaintiff,  but  the  defendant  paid  his  broker's  commis- 
sion, but  that  he  attempted  to  represent  the  plaintiff  at  the  closing  day 
because  the  plaintiff  gave  him  the  search.  Mr.  Rosenblath  testifies 
that  he  paid  Mr.  Hald  his  commission.  The  plaintiff  testifies  that  he 
had  no  one  "there  to  look  out  that  I  did  not  pay  too  much  for  the  prop- 
erty," but  that  he  trusted  to  the  honesty  of  all  to  give  him  "a  square 
deal."  I  think  that  verdict  cannot  be  disturbed.  If  the  jury  accepted 
the  version  of  the  plaintiff  and  of  his  wife,  they  could  have  found  that 
contrary  to  the  specific  terms  of  the  contract,  and  without  even  the 
knowledge  of  the  plaintiff  this  clause  was  inserted  in  the  mortgage, 
that  the  mortgage  was  read  by  Mr.  Hald  to  the  plaintiff,  with  omission 
and  without  mention  of  his  clause,  and  was  then  presented  to  him  for 
execution  as  if  in  conformity  to  the  contract.  If  so,  then,  in  the 
presence  of  the  defendants  and  with  the  countenance  of  the  defend- 
ants, Mr.  Hald,  the  broker  of  defendants,  made  a  misrepresentation 
as  to  the  contents  of  the  mortgage  to  the  plaintiff  and  presented  the 
mortgage  to  the  plaintiff  as  that  called  for  by  the  contract,  well  know- 
ing that  the  variance  between  contract  and  instrument  was  material. 
Thus  a  fraud  was  worked,  and  this  action  lies.  Smith  v.  Ryan,  191 
N.  Y.  452-457,  84  N.  E.  402,  19  L.  R.  A.  (N.  S.)  461,  123  Am.  St. 
Rep.  609,  14  Ann.  Cas.  505,  citing  inter  alia  Shulter's  Case,  12  Coke, 
90,  where  Shulter  was  blind  and  the  deed  was  read  falsely  by  a  scriv- 
ener. 

[3]  Our  attention  is  called  to  the  refusal,  under  exception,  of  the 
learned  court  to  charge  as  follows: 

"I  ask  your  honor  to  charge  that  If  the  jury  find  that  the  plaintiff  signed 
this  paper  without  making  any  inquiry  as  to  its  contents  as  a  matter  of  law 
he  was  guilty  of  negligence." 
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If  the  jury  found  that  the  defendants  were  guilty  of  a  "positive,  will- 
ful wrong  or  fraud,"  negligence  on  the  part  of  the  plaintiff  was  not 
a  bar  to  relief.  In  Wilcox  v.  American  Tel.  &  Tel.  Co.,  176  N.  Y. 
115,  68  N.  E.  153,  98  Am.  St.  Rep.  650,  CuUen,  J.,  writingf  for  the 
court,  says: 

"The  ground  on  which  the  learned  trial  Judge  disposed  of  the  case,  aa  ap- 
pears In  the  opinion  rendered  by  him  upon  denying  the  motion  for  new 
trial,  was  that  the  negligence  of  the  plalntlfl  in  falling  to  read  the  paper 
which  he  signed  precluded  him  from  attacking  its  validity.  We  think  no 
Buch  rule  of  law  prevails  in  this  state,  though  there  may  be  dicta  in  the 
text-books  and  decisions  in  other  jurisdictions  to  that  ^ect  It  was  ex- 
pressly repudiated  by  this  court  In  Albany  City  Savings  Institution  v.  Bur- 
dick,  87  N.  T.  40,  where  Judge  Earl  said:  'It  is  certainly  not  just  that  one 
who  has  perpetrated  a  fraud  should  be  permitted  to  say  to  the  party  de- 
frauded when  he  demands  relief  that  he  ought  not  to  have  believed  or  trusted 
bim.  Where  one  sues  another  for  negligence,  his  own  negligence  contributing 
to  the  injury  will  constitute  a  defense  to  the  action ;  but,  where  one  sues  an- 
other for  a  positive,  willful  wrong  or  fraud,  negligence  by  which  the  party 
injured  exposed  himself  to  the  wrong  or  fraud  will  not  bar  relief.'  See,  also, 
Welles  V.  Yates,  44  N.  X.  S25 ;  Smith  v.  Smith,  134  N.  X.  62  [31  N.  E.  268, 
30  Am.   St  B«p.  617]." 

In  another  part  of  his  charge  the  learned  court  in  answer  to  a  re- 
quest for  an  instruction  that,  if  the  plaintifif  could  by  ordinary  dili- 
gence have  made  inquiry  and  ascertained  the  falsity  of  the  alleged  mis- 
representations, he  cannot  recover,  said : 

"If  this  man  had  his  eyes,  I  would  hold  bim  by  the  papers  be  executed 
on  that  date ;  but  the  fact  be  did  not  have  his  eyes  is  what  makes  it  a  real 
question  of  fact  for  the  Jury." 

I  think  that  the  learned  court  stated  the  rule  too  harshly  to  the  plain- 
tiff. Even  if  the  plaintiff  could  have  read  the  mortgage  and  did  not, 
and  that  omission  with  the  other  circumstances  constituted  negligence, 
in  that  he  should  not  have  relied  upon  Hald  (if  Hald  was  not  his  rep- 
resentative), nevertheless  his  negligence  would  not  have  defeated  his 
right  to  relief  if  the  defendants  were  guilty  of  positive,  willful  fraud. 
Authority  supra. 

[4]  I  cannot  say  that  the  verdict  was  excessive.  The  plaintiff  in- 
tended to  take  the  property  incumbered  inter  alia  with  a  mortgage 
with  a  life  of  about  12  years  and  supposed  that  he  had  done  so,  but 
when  he  came  to  perform  the  contract  for  exchange  thereof  to  the 
realty  company,  which  contemplated  this  incumbrance,  he  could  not, 
because  the  mortgage,  instead  of  capable  of  existence  for  a  considera- 
ble period,  became  immediately  due.  Therefore  he  had  to  remove  the 
incumbrance  and  satisfy  the  realty  company.  His  testimony  is  that 
he  paid  out  $500  for  that  purpose.  He  is  corroborated  by  the  person 
who  labored  for  him.  There  is  testimony  that  the  outlay  was  fair 
and  proper.  There  was  counter  evidence  that  the  charge  made  against 
the  plaintiff  for  such  service  was  too  great,  so  that  there  was  a  ques« 
tion  for  the  jury.    The  court  instructed  them  properly : 

"He  could  not  voluntarily  increase  the  damages  to  the  defendants  by  pay- 
ing more  than  he  ought  to  pay,  but  if  the  defendants  committed  a  fraud, 
and  if  this  loss  grew  naturally  out  of  It,  and  if  be  did  the  best  he  could  to 
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reduce  the  amount  of  the  damages,  he  la  entitled  to  Indemnity  from  the  de- 
fendants." 

I  recommend  affirmance  of  the  judgment  and  the  order,  with  costs. 
All  concur. 

A\^y^  — 

>^  ^         SVENDSBN  V.  FBANE  McWILLIAMS,  Inc. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  20,  1913.) 

1.  Master  and  Sbbvant  (|    182*)— Nbgligbnck  of  Supebintendbnt — Lu- 

BIUTY   OF  BiASTEB. 

Labor  Law  (Consol.  Laws  1909,  c.  31),  as  amended  In  1010  (Laws  1910, 
c.  352),  makes  a  master  liable  for  any  negligent  act  of  an  employ^  act- 
ing as  a  superintendent,  even  In  what  would  otherwise  be  considered  a 
detail  of  the  work. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  <3ent.  Dig.  {f  371. 
372 ;    Dec  Dig.  |  182.»] 

2.  Evidence  (|  220*)— AnmssioNB  bt  EnPLOTfi — ^ADia88iBii.rrT. 

The  silence  of  an  employe  acting  as  superintendent  when  charged  by 
a  coemploye  sustaining  a  personal  injury  immediately  after  the  accident 
w4th  causing  the  accident  cannot  be  considered  as  an  implied  admission 
of  the  truth  of  the  charge,  so  as  to  bind  the  employer,  though  proof  of 
an  express  declaration  made  by  the  employe  at  the  time  could  be  proved. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {|  771-785;  Dec. 
Dig.  i  220.*] 

3.  Evidence  (§  123*) — Res  Oe8t.b — Declabations — ^AninssiBiuTY. 

The  declaration  made  by  an  employe  sustaining  a  personal  injury  by  a 
fall  while  a  coemploye  acting  as  superintendent  held  him  after  he  caught 
him  and  to  some  extent  broke  the  fall,  charging  the  coemployfi  with  con- 
duct causing  the  accident,  is  admissible  as  a  part  of  the  res  gestte,  and 
may  be  proved  by  the  employe  testifying  In  his  action  for  the  injuries. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {{  351-368;  Dec. 
Dig.  i  123.*] 

Jenks,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Ole  Svendsen  against  Frank  McWilliams,  Incorporated. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
PUTNAM,  JJ. 

William  M.  Mullen,  of  New  York  City,  for  appellant 
James  Burke,  Jr.,  of  Staten  Island,  for  respondent. 

CARR,  J.  This  is  an  appeal  from  a  judgment  entered  upon  the 
verdict  of  a  jury  in  the  sum  of  $7,586.05  in  an  action  brought  to  re- 
cover damages  for  a  personal  injury  alleged  to  have  occurred  through 
the  negligence  of  the  defendant. 

[1]  The  action  is  that  of  a  servant  against  the  master,  and  the  n^- 
ligence  in  question  is  alleged  to  have  been  that  of  one  Stackhouse,  who 
was  a  superintendent  of  the  defendant.  The  nature  of  the  alleged 
negligence  is  such  that  it  would  have  fallen  under  the  ordinary  rule  of 
a  "detail"  of  the  work,  unless  that  rule  has  been  abrogated  or  modified 

*For  other  ewM  lee  lam*  toplo  A  |  unmsau  In  Dee.  A  Am.  Diss.  1W7  to  date,  &  Rap'r  Indtxw 
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by  the  amendment  to  the  Labor  Law  in  1910  (Laws  1910,  c.  352).  We 
have  held  recently  in  Cashmore  v.  Peerless  Motor  Car  Co.,  154  App. 
Div.  814,  139  N.  Y.  Supp.  359,  that  the  amendment  of  the  Labor  Law 
in  1910  had  the  effect  of  rendering  the  master  liable  for  any  negligent 
act  of  one  who  was  a  superintendent  even  in  what  would  otherwise 
be  considered  a  "detail"  of  the  work.  The  plaintiff  was  at  work  in  the 
shipyard  of  the  defendant  on  Staten  Island,  and  was  engaged  in  un- 
shipping a  rudder  from  a  canal  boat  which  was  undergoing  repairs, 
and  which  was  located  on  a  dry  dock.  He  was  working  with  one  An- 
derson tmder  the  direction,  and  with  the  assistance  of  the  superintend- 
ent Stackhouse.  The  blade  had  been  removed  from  the  rudder,  and 
various  efforts  had  been  made  to  unship  the  rudder  post.  These  efforts 
were  not  immediately  successful. .  The  plaintiff  was  on  the  deck  of 
the  canal  boat  and  Stackhouse  was  on  the  floor  of  the  dry  dock,  some 
19  feet  below.  According  to  the  plaintiff's  story,  Stackhouse  called 
out  to  him  to  knock  off  a  cleat,  which  was  secured  to  the  rudder  post. 
The  plaintiff  admitted  that  he  knew  that,  if  there  was  a  cleat  in  ques- 
tion, it  was  nailed  to  the  rudder  post.  He  says  that  he  put  his  left 
hand  around  the  rudder  post,  and  bent  himself  over  the  stern  of  the 
canal  boat,  in  order  to  locate  the  spot  where  the  cleat  was  to  be  found, 
and  that,  while  he  was  so  placed,  Stackhouse  with  a  steel  bar  pried 
at  the  bottom  of  the  rudder  post  in  such  a  manner  as  to  turn  the  post 
around,  thus  throwing  off  the  hold  of  the  plaintiff,  and  causing  him  to 
fall  to  the  floor  of  the  dry  dock.  This  act  of  Stackhouse  is  claimed 
to  have  been  a  negligent  one,  and  to  have  imposed  liability  upon  the 
defendant  corporation.  The  case  was  a  very  close  one  as  to  the  facts, 
there  being  practically  but  two  witnesses  to  the  exact  occurrence,  one 
the  plaintiff  and  the  other  Stackhouse.  The  plaintiff  admitted  that, 
when  he  leaned  over  the  stem  of  the  canal  boat  and  secured  himself 
by  holding  onto  the  rudder  post,  he  knew  that  Stackhouse  had  been 
prying  at  the  rudder  post  with  a  steel  bar.  Stackhouse  denied  that 
he  was  prying  at  the  rudder  post  at  the  very  time  the  plaintiff  fell. 
The  whole  question,  therefore,  was  whether  the  plaintiff  had  simply 
lost  his  hold  in  the  position  of  danger  which  he  had  assumed  in  order 
to  locate  the  cleat,  and  thereby  fell,  or  whether  Stackhouse  by  active 
interposition  caused  the  plaintiff  to  lose  his  hold  and  fall.  Under  these 
circumstances,  an  important  question  arises  as  to  alleged  error  on  the 
part  of  the  trial  court  in  the  admission  of  certain  portions  of  the  tes- 
timony of  the  plaintiff. 
The  following  appears  on  the  direct  examination  of  the  plaintiff: 
"Q.  What  happened  after  that,  after  you  fell?  A.  Well,  I  asked  Mr.  Stack- 
house  how  he  could  be  so  foolish,  foolish  and  turn  that  rudder  stock,  when 
I  was  hanging  on  to  It. 

"Mr.  Mullen:  I  more  to  strike  It  out  as  incompetent,  irrelevant,  and  im- 
material, and  not  in  any  way  binding  on  this  defendant,  being  a  self-serv- 
iag  declaration  in  favor  of  the  plaintiff,  and  also  objected  to  on  all  those 
grounds,  and  ask  to  have  it  stricken  out  (Motion  denied.  Excention  to  the 
defendant)    He  didn't  answer  me  at  alL    He  had  hold  of  me  then." 

Under  ordinary  rules  of  law  Stackhouse  had  no  authority  to  make 
any  admissions,  after  the  happening  of  the  precise  event,  to  fix  liabil- 
ity upon  his  master.    Of  course,  according  to  the  record,  he  made  no 
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admissions  by  any  express  declaration.  It  is  insisted,  however,  that 
his  alleged  silence  constituted  an  admission  of  the  charge  made  by 
the  plaintiff  in  his  question  to  him. 

[2]  So  we  have  here,  not  simply  a  case  of  the  admissibility  of  a 
declaration  of  an  agent  made  after  the  event,  but  of  an  implied  ad- 
mission, resting  only  upon  silence  or  failure  to  reply  to  a  question  or 
accusation  then  and  there  made  by  the  plaintiff.  It  is  urged  by  the 
respondent  that  the  question  of  the  plaintiff,  and  the  failure  to  reply 
upon  the  part  of  Stackhouse,  formed  part  of  the  res  gestae,  and  that 
therefore  the  question  and  failure  to  reply  became  admissible  in  evi- 
dence. It  is  true  that  the  question  or  accusation  addressed  to  Stack- 
house  was  put  so  nearly  after  the  happening  of  the  accident  as  to  be 
practically  contemporaneous  with  it,  but  at  the  same  time  the  event 
was  wholly  completed,  and  there  was  no  pending  transaction  material 
to  the  master's  alleged  liability.  Stackhouse  testified  that  he  was 
"hard  of  hearing,"  and  did  not  hear  any  question  or  accusation  of  this 
character  from  the  plaintiff,  and  therefore  made  no  reply  to  it.  Let 
us  assume,  however,  that  he  did  hear  it,  but  then  he  was  under  no  ob- 
ligation to  answer  it,  and  in  fact  he  had  no  duty  to  make  any  answer 
simply  to  admit  or  impute  liability  on  the  part  of  his  principal,  for 
such  was  not  within  the  scc^e  of  his  agency  under  the  circumstances 
of  the  case.  From  his  failure  to  make  a  declaration  which  might  un- 
der certain  circumstances  constitute  an  admission  binding  upon  his 
master  his  silence  cannot  be  considered  to  have  the  force  and  effect 
of  an  express  admission  by  declaration,  assuming  that  proof  of  an 
express  declaration  was  competent.  There  are  many  circumstances 
under  which  proof  of  the  silence  of  one  who  is  accused  of  a  fault  may 
be  shown  against  him,  but  the  probative  value  of  such  proof  is  always 
open  to  question.  Even  in  such  cases  the  silence  which  may  amount 
to  an  implied  admission  should  be  that  of  a  party  to  the  controversy 
which  is  involved  in  the  action.  I  can  find  no  precedent  which  goes  to 
the  extent  of  the  respondent's  contention  as  to  an  admission.  On  prin- 
ciple, it  would  seem  to  me  that  the  contention  as  to  an  implied  admis- 
sion is  unsound. 

[3]  The  question  of  the  admissibility  of  this  evidence  may  rest, 
however,  on  another  basis,  even  excluding  the  idea  of  an  implied  ad- 
mission by  Stackhouse.  In  submitting  the  case  to  the  jury,  the  learned 
trial  court  did  not  instruct  the  jury  that  this  evidence  might  go  to  prove 
an  admission  by  implication.  Was  it  admissible  under  any  laiown 
rule  of  evidence?  It  appears  from  the  proofs  that,  when  the  plaintiff 
fell,  his  body  struck  that  of  Stackhouse,  who  caught  him  and  thus 
broke  his  fall  to  some  extent.  While  Stackhouse  was  holding  him, 
the  plaintiff  made  the  exclamatory  question  or  declaration.  The  ex- 
clamation was  so  near  in  time  as  to  be  practically  coincident  or  con- 
temporaneous with  the  accident.  It  related  to  the  cause  of  the  hap- 
pening and  was  relevant  to  the  question  in  issue  at  the  trial ;  i.  e.,  the 
producing  cause  of  plaintiff's  fall.  To  this  extent  it  was  a  part  of 
the  happening  itself,  of  the  "res  gestae,"  as  the  conventional  phrase 
goes,  a  phrase  described  by  Stephen  in  his  notes  to  his  "Digest  of  Evi- 
dence" as  one  of  "convenient  obscurity,"  but  which  nevertheless  has, 
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in  its  larger  aspects,  a  yvell-understood  meaning  in  the  law  of  evi- 
dence. What  spontaneous  declarations  may  be  admissible  as  a  part 
of  the  "res  gestae"  has  been  the  subject  of  much  debate  in  reported 
decisions  and  by  text-writers  and  legal  essayists  from  the  time  of  the 
memorable  controversy  between  Lord  Chief  Justice  Cockburn  and 
Mr.  Taylor.  Thayer's  Legal  Essays,  207  et  seq.;  3  Wigmore,  §  1745 
et  seq.  In  this  state,  however,  while  the  extent  of  such  admissibility 
has  been  more  restricted  than  in  many  other  jurisdictions,  yet  the 
admissibility  thereof  has  been  well  recognized  within,  certain  stand- 
ards. In  People  v.  Del  Vermo,  192  N.  Y.  470,  483,  85  N.  E.  690,  695, 
it  was  said  by  the  court,  through  Bartlett,  J. : 

"Kvldence  U  admissible  of  exclamatory  statements  declaratory  qf  the  dr- 
cnnstances  of  an  injury  when  uttered  by  tbe  injured  person  immediately 
after  the  injury;  provided  that  such  exclamations  be  spontaneously  expres- 
sive of  the  Injured  person's  observation  of  the  efFects  of  a  startling  occur- 
rence, and  the  utterance  is  made  within  such  limit  of  time  as  presumably  to 
preclude  fabrication." 

As  was  pointed  out  by  Cullen,  J.,  in  Patterson  v.  Hochster,  38  App. 
Div.  398,  56  N.  Y.  Supp.  467: 

"There  must  be  a  principal  fact  establislted  by  other  evidence  before  dec- 
larations can  become  competent  as  part  of  tbe  res  gestie." 

In  the  case  of  an  accident  the  accident  itself  is  not  the  principal 
fact,  for,  when  the  liability  of  a  defendant  is  in  question,  then  the 
principal  fact  is  whether  the  defendant  caused  the  accident.  Patterson 
V.  Hochster,  ut  supra.  Here  evidence,  exclusive  of  the  spontaneous 
exclamation,  was  given  as  to  the  alleged  cause  of  the  accident — ^that 
is,  as  to  the  "principal  fact" — and  proof  of  the  spontaneous  exclama- 
ti<Mi  would  appear  to  be  admissible  within  the  commonly  applied  ex- 
cent'on  to  the  "hearsay  rule."  Is  this  question  of  competency  changed 
by  the  simple  fact  that  in  this  case  it  is  the  exclaimer  himself  who  tes- 
tines  as  to  his  spontaneous  exclamation  at  the  time  of  the  accident? 
If  the  evidence  as  to  the  alleged  spontaneous  exclamation  was  given 
by  some  other  witness,  it  would  appear  admissible  unquestionably.  I 
think  the  fact  that  this  evidence  comes  from  the  exclaimer  himself 
does  not  aflfect  its  cwnpetency,  however  much  it  may  affect  its  proba- 
tive force.  No  precedent  on  this  point  is  cited  to  us,  and,  after  some 
considerable  search,  I  have  found  none  myself.  I  appreciate  the  dan- 
gers which  may  attend  the  reception  of  such  evidence  under  these 
circumstances,  but  they  are  simply  consequential  to  the  settled  rule  of 
the  competency  of  evidence  as  to  spontaneous  exclamations  which  are 
said  to  form  a  part  of  the  gestae. 

The  questions  of  the  defendant's  negligence  and  the  plaintiff's  free* 
dom  from  contributory  negligence  were  submitted  to  the  jury  in  a 
careful  charge  by  the  trial  court,  and  the  verdict  cannot  be  said  to 
have  been  against  the  weight  of  evidence. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

RICH  and  PUTNAM,  JJ.,  concur;   BURR,  J.,  concurs  in  result 
in  a  separate  memorandum ;  JENKS,  P.  J.,  reads  for  reversal. 
142N.X.S.— S9 
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BURR,  J.  I  concur  in  the  result.  After  plaintiff  had  testified  re- 
specting the  occurrence  which  resulted  in  his  fall  and  consequent  in- 
jury, he  was  asked  this  question:  "What  happened  after  that,  after 
you  fell?"  Thejquestion  was  not  improper,  and  no  objection  was  made 
thereto.  Plaintiff  answered,  "Well,  I  asked  Mr.  Stackhouse  how  he 
could  be  so  foolish,  foolish  (sic),  and  turn  that  rudder  stock,  when  I 
was  hanging  onto  it."  Mr,  Stackhouse  was  defendant's  foreman,  and 
was  acting  as  superintendent.  Defendant's  counsel  thereupon  moved 
to  strike  out  the  answer  "as  incompetent,  irrelevant,  and  immaterial, 
and  not  in  any  way  binding  on  this  defendant,  being  a  self-serving 
declaration  in  favor  of  the  plaintiff."  This  motion  was  denied,  and 
an  exception  was  taken.  I  agree  with  the  Presiding  Justice  that  the 
evidence  was  improperly  received,  and  that  the  motion  to  strike  the 
same  from  the  record  should  have  been  granted.  But,  in  view  of  other 
testimony  given  in  the  case,  it  seems  to  me  that  the  answer  given 
could  not  have  affected  the  result,  and  that,  if  it  was  error  to  deny 
the  motion,  such  error  was  negligible  in  character.  The  succeeding 
question,  apparently  intended  to  elicit  the  reply  of  Mr.  Stackhouse  to 
this  statement  and  in  response  to  which  plaintiff  testified,  "He  didn't 
answer  me  at  all,"  was  not  ojbjected  to.  I  therefore  vote  for  affirm- 
ance. 

JENKS,  P.  J.  (dissenting).  I  do  not  agree  with  CARR,  J.,  that 
the  testimony  of  the  plaintiff,  "Well,  I  asked  Mr.  Stackhouse  how  he 
could  be  so  foolish,  foolish  and  turn  that  rudder  stock,  when  I  was 
hanging  onto  it.  He  didn't  answer  me  at  all.  He  had  hold  of  me 
then" — ^was  competent  as  "a  part  of  the  happening  itself,  of  the  res 
gestae."  The  mere  time  of  an  utterance  does  not  control.  In  Waldele 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  95  N.  Y.  274,  47  Am.  Rep.  41,  Earl, 
J.,  writing  for  the  court,  quotes  Grover,  J.,  in  Ins.  Co.  v.  Mosley,  8 
Wall.  397,  19  L.  Ed.  437,  as  follows: 

"Tbe  question  is,  Did  the  proposed  declaration  accompany  the  act,  or  was 
It  80  connected  therewitli  as  to  constitute  a  part  of  it?  If  so,  It  Is  a  part  of 
the  res  gestae  and  comi)etent;   otherwise,  not" 

Irrespective  of  the  time,  the  utterance  was  not  so  related  to  the  act 
as  to  be  within  the  apt  expression  of  Gray,  J.,  in  Moore  v.  Meacham, 
10  N.  Y.  207,  quoted  by  Earl,  J.,  in  Waldele's  Case,  supra: 

"The  general  mie  is  that  declarations,  to  become  a  part  of  the  res  gestte, 
must  accompany  the  act  which  they  are  supposed  to  characterize,  and  most 
so  harmonize  as  to  be  obviously  one  transaction" 

— ^but  was  rather  described  by  the  phrase  of  Comstock,  J.,  in  Luby  v. 
H.  R.  R.  R.  Co.,  17  N.  Y.  131,  also  quoted  by  Eari,  J.,  in  Waldele's 
Case,  in  that  it — 

"was  not  made  at  the  time  of  the  act,  so  as  to  give  it  qnality  and  charac- 
ter. The  alleged  wrong  was  complete,  and  the  driver,  when  he  made  the 
statement,  was  only  endeavoring  to  account  for  what  he  had  done." 

The  essentials  are  well  stated  by  Folger,  J.,  in  Tilson  v.  Terwilliger, 
56  N.  Y.  273,  and  approved  in  Waldele's  Case,  supra: 

"To  be  a  part  of  the  res  gestae,  they  must  be  made  at  the  time  of  the  act 
done,  which  they  are  supposed  to  characterize;   they  must  be  calculated  to 
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unfold  the  nature  and  quality  of  tbe  facts  whlcb  they  are  Intended  to  ex- 
plain; they  must  so  harmonize  with  those  facts  as  to  form  one  transaction. 
•  •  •  There  must  be  a  transaction  of  which  they  are  considered  a  part; 
they  must  be  concomitant  with  the  principal  act,  and  so  connected  with  it 
as  to  be  regarded  as  the  result  and  consequence  of  coexisting  motives." 

In  fine,  my  dissent  rests  upon  the  proposition  that  the  words  were 
not  of  a  character  so  that  they  and  the  physical  act  of  falling  were 
articulated  as  one  transaction  so  that  the  act  was  characterized  by  the 
words.  I  think  that  the  error  is  not  negligible,  even  if  the  plaintiff 
testBed  at  another  time  on  his  examination  that  Mr.  Stackhouse  had 
turned  the  rudder  stock  when  the  plaintiff  was  hanging  onto  it,  for 
the  reason  that  this  testimony  is  the  basis  for  the  contention  that  there 
was  proof  of  an  admission  by  the  defendant  that  such  was  the  fact. 

I  think  there  should  be  a  new  trial. 


PEOPLE  ex  rel.  VAN  ZANDT  et  aL  v.  PRBNDBKGAST,  Caty 
Comptroller. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  27,  1013.) 

AnoBNET  AND  Cldsnt  (§  132*) — CRnaiTAi.  Cases — AssioNEn  Counsel  von 
Accused — Expenses  of  Expebt  Witnesses — "Personal  and  Incidental 
Expenses." 

Code  Cr.  Proc.  S  308,  provides  that  the  court  may  allow  to  assigned 
counsel  in  a  capital  case  his  "personal  and  incidental  expenses"  upon  a 
verified  statement  filed  with  the  clerk,  and  also  reasonable  compensation 
not  exceeding  $500,  such  an  allowance  to  be  a  charge  on  the  county. 
Counsel  assigned  to  the  defense  of  one  accused  of  murder  In  the  first  de- 
gree, and  defending  on  the  ground  of  insanity,  in  preparing  for  the  trial, 
had  consulted  with  specialists  In  mental  diseases,  who  testified  at  the 
trial,  incurring  expenses  of  $100  for  such  conferences,  and  an  expense  of 
$2.50  for  a  copy  of  the  testimony  at  the  coroner's  Inquest  and  of  $23  for 
attendance  of  witnesses  at  his  ofilce  before  trial.  Held,  that  the  expense 
of  the  expert  witnesses  at  the  trial  was  not  allowable,  and  that  the 
other  expenses  were  no  part  of  his  "personal  and  Incidental  expenses," 
and  hence  not  allowable. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  {  310 ; 
Dec.  Dig.  §  132.* 

For  other  definitions,  see  Words  and  Phrases,  voL  6,  p.  6339.] 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  People  of  the  State  of  New  York,  on  the  rela- 
tion of  Frederick  N.  Van  Zandt  and  others,  against  William  A.  Pren- 
dergast,  as  Comptroller  of  the  City  of  New  York.  From  an  order 
of  Sie  Special  Term  (141  N.  Y.  Supp.  255),  granting  relator's  applica- 
tion for  a  peremptory  writ  of  mandamus,  defendant  appeals.  Order 
reversed  and  motion  for  peremptory  writ  of  mandamus  denied. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

James  D.  Bell,  of  Brooklyn  (Charles  J.  Druhan,  of  Brooklyn,  on  the 
brief),  for  appellant. 
Frederick  N.  Van  Zandt,  of  New  York  City,  for  respondents. 

•For  otber  cases  see  same  topic  *  i  nuicbsb  In  Dae.  *  Am.  Digs.  1907  to  dsta^  ts  Rap'r  Indszas 
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BURR,  J.  In  September,  1912,  relators  were  assigned  to  defend 
a  prisoner  who  had  been  indicted  for  murder  in  the  &st  degree.  So 
successful  were  their  efforts  that  after  a  trial  lasting  two  days  the  de- 
fendant was  acquitted.  The  justice  presiding  over  the  court  in  which 
the  action  was  tried  allowed  to  the  relators  $500  as  counsel  fee,  and 
certain  amounts,  hereinafter  specified,  as  "personal  and  incidental 
expenses."  Code  of  Criminal  Procedure,  §  308.  The  comptroller  of 
the  city  of  New  York  refused  to  pay  the  latter  amounts,  and  from  an 
order  granting  a  motion  for  a  peremptory  writ  of  mandamus,  direct- 
ing payment  thereof,  he  now  appeals  to  this  court 

The  items  in  dispute  are  stated  as  follows : 

"1.  For  the  employ  of  professional  men  before  trial  to  furnish  coun- 
sel with  proper  and  sdentlflc  Information  concerning  the  con- 
dition of  the  defendant's  mind,  so  that  they  might  be  able  to 
decide  upon  and  establish  such  defense  as  might  be  fairly  of- 
fered and  upheld  In  her  behalf $100  00 

"2.  For  a  copy  of  the  testimony  taken  at  the  coroner's  inquest,  at 

the  examination  of  Sarah  Sypher  and  witnesses 2  50 

"3.  For  car  fare  for  John  E.  Walker,  a  necessary  witness,  residing 
•  at  Medford  Station,  Long  Island,  to  defray  his  railroad  ex- 
penses In  coming  to  relator's  office  in  Brooklyn  before  the 
trial  to  assist  relators  in  preparation  for  trial 3  00 

"4.  For  car  fare  for  Susan  Hoelper,  a  necessary  witness,  residing 
at  FranklinvlUe,  New  Jersey,  four  hundred  miles  from  New 
York  City,  to  defray  her  railroad  expenses  in  coming  to  re- 
lators' office  in  Brooklyn  twice  before  the  trial  to  assist  re- 
lators in  preparation  for  trial 20  00" 

We  think  that  the  order  must  be  reversed.  It  appears  from  the 
moving  affidavit  that  the  defense  to  the  action  was  that : 

"The  defendant  at  the  time  the  alleged  crime  was  committed  was  suffer- 
ing from  such  a  defect  of  reason  as  not  to  know  that  her  act  was  wrong." 

In  preparing  for  the  trial  counsel  for  defendant  had  three  consulta- 
tions with  two  eminent  specialists  in  mental  and  nervous  diseases, 
each  of  whom  was  thereafter  called  as  a  witness  and  testified  upon 
the  trial.  That  no  allowance  can  be  made  for  the  expenses  of  these 
expert  witnesses  upon  the  trial  is  settled  by  authority.  People  ex  rel. 
Cantwell  v.  Coler,  61  App.  Div.  598,  70  N.  Y.  Supp.  755,  affirmed  168 
N.  Y.  643,  61  N.  E.  1132.  For  the  conferences  preceding  the  trial, 
however,  each  of  the  experts  presented  a  bill  for  $50,  which  consti- 
tutes the  first  of  the  items  above  considered,  and  this  charge  was  al- 
lowed to  counsel  for  defendant  as  part  of  their  "personal  and  inci- 
dental expenses."  We  think  that  this  was  improper.  The  service  was 
in  no  sense  personal  to  the  counsel  in  order  to  enable  them  to  determine 
whether  to  interpose  the  defense  of  insanity  or  not,  for  it  appears  from 
their  own  affidavits  that  before  consulting  either  of  these  specialists 
they  became,  convinced  as  to  the  fact.  While  the  service  may  have 
been  of  a  beneficial  character  to  defendant,  and  may  have  lightened 
the  labors  of  the  counsel  assigned  to  her  defense,  it  is  sufficient  to  say 
that  the  statute  has  not  as  yet  authorized  the  incurring  of  such  ex- 
penditures. In  Matter  of  Waldheimer,  84  App.  Div.  366,  82  N.  Y. 
Supp.  916,  the  services  there  rendered  in  looking  up  witnesses  and 
marshaling  evidence  were  doubtless  helpful  to  counsel  and  beneficial 
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to  the  defendant,  but  it  was  held  that  the  statute  did  not  authorize 
payment  therefor.  If,  as  we  have  decided  (Matter  of  Kenney,  153 
App.  Div.  325,  137  N.  Y.  Supp.  1097),  the  services  of  an  interpreter 
prior  to  the  trial  rendered  in  an  attempt  to  facilitate  communication 
between  defendant  and  his  counsel  are  not  the  subject  of  a  proper 
charge,  it  seems  to  us  that  services  of  an  advisory  character  by  pro- 
fessional men  prior  thereto  must  also  be  excluded.  The  same  reason- 
ing applies  to  the  other  three  items.  A  copy  of  the  testimony  taken 
at  the  coroner's  inquest  was  doubtless  of  assistance  to  counsel  for  de- 
fendant in  preparing  for  the  trial,  but  it  does  not  appear  that  these 
minutes  were  necessarily  used  upon  the  trial  in  the  cross-examination 
of  any  witness  called  by  the  people  and  for  any  other  purpose.  In  this 
respect  the  item  differs  from  that  considered  in  Matter  of  Monfort,  78 
App.  Div.  567,  79  N.  Y.  Supp.  765,  where  the  official  survey  was  ac- 
tually offered  in  evidence  upon  the  trial  in  connection  with  the  defense 
of  the  action.  So  also  the  sums  paid  to  various  parties  for  attendance 
at  the  office  of  counsel  prior  to  the  trial  to  assist  in  the  preparation 
thereof  should  not  be  allowed.  It  does  not  appear  that  either  of  these 
persons  actually  testified  upon  the  trial  or  was  called  thereto  for  the 
purpose  of  testifying.  While  it  is  not  easy  to  define  exactly  what  was 
intended  by  the  use  of  the  words  in  the  statute,  "personal  and  inci- 
dental expenses,"  it  seems  clear  to  us  that  neither  of  the  items  ob- 
jected to  is  fairly  included  within  such  a  definition. 

The  order  should  be  reversed,  and  the  motion  for  a  peremptory  writ 
of  mandamus  denied,  but,  under  the  circumstances,  without  costs.  All 
concur. 


HUDSON  NAVIGATION  CO.  V.  OLCOTT. 
(Supreme  Court,  Special  Term,  New  York  County.     June,  1913.) 

MUNICIPAI.    COBPOKATIONS    (§  719*) — PlEKS — LeASK. 

A  lessee  from  the  city  of  New  York  of  the  outer  end  of  a  pier  not  de- 
signed or  used  as  a  recreation  pier,  who  pursuant  to  license  from  the 
commissioner  of  docks,  as  authorized  by  Greater  New  York  Charter  (Laws 
1901,  c.  466)  §  844,  erects  and  maintains  thereon  sheds  for  the  protec- 
tion of  cargoes,  and  who  uses  the  same  for  that  purpose,  is  within  the 
section,  and  no  vessel  may  use  that  part  of  the  pier  without  his  con-, 
sent;  and  one  engaged  in  transporting  passengers  and  country  produce 
may  not  use  that  part  of  the  pier  for  passengers  without  the  lessee's 
consent,  notwithstanding  section  8.37,  authorizing  the  setting  apart  of 
piers  for  the  convenience  of  dealers  in  country  produce  transported  to 
the  city  for  sale. 

[Fd.  Note. — For  other  cases,  see  Municipal  Corporations,  C^nt  Dig.  §| 
1425,  1529-1535;    Dec  Dig.  {  719.*] 

Action  by  the  Hudson  Navigation  Company  against  Eben  E.  Olcott. 
On  motion  to  continue  an  injunction  pendente  lite.    Denied.     . 

Van  Vorst,  Marshall  &  Smith,  of  New  York  City,  for  the  motion. 

Olcott,  Gruber,  Bonynge  &  McManus,  of  New  York  City  (W.  M. 
K.  Olcott  and  T.  B.  Chancellor,  both  of  New  York  City,  of  counsel), 
opposed. 

•For  otber  easea  ■••  tun*  topic  &  t  hvmbbb  la  Dee.  ft  Am.  Digs.  1907  to  data,  *  Rep'r  IndexM 
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GIEGERICH,  J.  This  is  a  motion  to  continue  an  injunction  pen- 
dente lite  restraining  the  defendant  from  interfering  with  the  plain- 
tiflf  in  the  docking  of  its  boats  at  the  pier  at  129th  street  and  North 
river.  The  plaintiff  is  a  foreign  corporation  authorized  to  do  business 
in  this  state,  and  operates  two  lines  of  night  steamships  for  the  car- 
riage of  passengers,  one  line,  commonly  Imown  as  the  People's  Line, 
running  between  New  York  City  and  Albany,  and  the  other,  commonly 
known  as  the  Citizens'  L,ine,  running  between  New  York  City  and 
Troy,  and  also  operates  an  excursion  boat  on  Sundays  between  New 
York  City  and  Poughkeepsie.  The  defendant  also  is  engaged  in  the 
business  of  steam  transportation,  being  president  of  the  companies 
known  as  the  Hudson  River  Day  Line  and  the  Mary  Powell  Steamboat 
Company,  which  operates  steamships  upon  the  Hudson  river  for  the 
carriage  of  passengers  by  day,  and  he  is  also  a  director  in  several 
railroads  which  connect  with  the  principal  landings  at  which  the  ves- 
sels of  his  company  make  stops.  The  defendant  has  for  a  number 
of  years  held  a  lease  from  the  city  of  New  York  of  the  outer  end  of 
the  pier  in  question.  This  pier  is  used  as  a  landing  for  the  boats  of 
the  defendant's  two  companies  above  named.  He  has  also  granted  to 
numerous  other  boats  the  privilege  of  using  the  pier  for  the  purpose 
of  taking  on  and  discharging  passengers.  For  a  number  of  years  the 
defendant  has  given  to  the  plaintiff  the  right  to  use  the  pier  in  question 
for  its  line  of  steamboats  running  to  Albany,  and  in  May  of  this  year 
he  gave  them  a  temporary  landing  privilege  for  the  Troy  boats,  which 
he  subsequently  refused  to  extend,  on  the  ground  that  the  capacity 
of  the  pier  had  been  reached,  and  that  it  would  be  dangerous  to  allow 
it  to  be  used  by  an  additional  number  of  boats. 

The  real  question  at  issue  between  the  plaintiff  and  the  defendant 
is  whether  the  latter  has  any  right  whatever  to  exclude  the  former 
from  the  use  of  the  pier.  The  plaintiff  claims  that  the  pier,  being  what 
is  known  as  a  recreation  pier,  is  an  open  and  public  dock,  and  that,  at 
most,  all  that  was  leased  by  the  city  to  the  defendant  was  the  right 
to  collect  wharfage  for  the  use  and  occupation  of  the  pier.  The  de- 
fendant, on  the  other  hand,  claims  that  under  the  provisions  of  sec- 
tion 844  of  the  Greater  New  York  Charter  (Laws  1901,  c.  466)  no  one 
is  entitled  to  use  the  pier  without  his  consent.  The  section  referred 
to,  so  far  as  it  need  be  quoted,  is  as  follows : 

"Whenever  any  person,  company  or  corporation,  engaged  in  the  business 
of  steam  transportation,  shall  be  owner  or  lessee  of  any  pier  or  bulkhead  in 
the  city  of  New  Tork,  and  shall  use  and  employ  the  same  for  the  purpose  of 
regularly  receiving  and  discharging  cargo  thereat  it  shall  be  lawful  for  such 
owner  or  for  such  lessee,  with  the  consent  of  the  lessor,  to  erect  and  main- 
tain, upon  such  pier  or  bulkhead,  sheds  for  the  protection  of  property  so  re- 
ceived or  discharged,  provided  they  shall  have  obtained  from  the  commis- 
sioner of  docks,  in  said  city,  license  or  authority  to  erect  or  maintain  the 
same,  and  subject  to  the  conditions  and  restrictions  contained  in  such  li- 
cense or  authority.  •  •  •  Any  such  owner  or  lessee  of  a  pier,  or  of  a 
pier  or  bulkhead,  or  a  part  thereof,  in  respect  to  which  the  commissioner  ot 
docks  shall  have  granted  the  license  or  authority  herein  specified,  shall  be 
entitled  to  the  use  of  the  premises  so  owned  or  leased  by  them  and  no  vessel 
shall  be  placed  in  any  berth  on  such  pier,  or  bulkhead,  or  part  thereof,  with- 
out the  consent  of  such  owner  or  lessee,  during  the  continuance  of  such  li- 
cense." 
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It  is  undisputed  that  in  this  case  the  defendant  has,  pursuant  to 
license  from  the  commissioner  of  docks,  erected  and  maintained  upon 
the  outer  end  or  extension  of  the  pier  in  question  sheds  for  the  pro- 
tection of  property  in  the  manner  specified  in  the  section  just  quoted. 
This  extension  of  the  outer  end  of  the  pier  into  the  river  was  never 
designed  or  used  in  any  way  as  a  recreation  pier.  It  also  appears 
from  the  papers  that  the  defendant  employs  the  pier  for  the  purpose 
of  regularly  receiving  and  discharging  cargo  thereat ;  such  cargo  con- 
sisting of  trunks,  valises,  bicycles,  canoes,  and  other  baggage  belonging 
to  passengers,  and  other  cargoes  unspecified  in  the  papers.  My  opin- 
ion is,  therefore,  that  the  defendant  comes  within  the  provisions  of  the 
section  quoted,  and  that  under  the  provisions  of  that  section  no  vessel 
can  make  use  of  that  portion  of  the  pier  leased  to  him  without  his 
consent. 

The  plaintiff  relies  upon  the  provisions  of  section  837  of  the  char- 
ter, which  are  as  follows: 

"The  commissioner  of  docks  is  hereby  authorized  to  set  ai>art  •  •  • 
piers  in  the  city  of  New  York  *  *  *  as  the  said  commissioner  of  docks 
shall  deem,  from  time  to  time,  necessary  for  the  use  of  the  Inhabitants  of  the 
dty  of  New  York,  as  hereinafter  provided,  and  for  the  convenience  of  dealers 
In  country  produce  and  other  merchandise  transported  to  the  dty  of  New 
York  for  sale.  The  purpose  of  this  section  Is  to  afford  the  inhabitants  of 
the  city  of  New  York  greater  opportunity  for  healthful  recreation  than  they 
now  possess,  and  to  accomplish  such  end  the  said  commissioner  of  docks  is 
hereby  authorized  to  construct  or  rebuild  the  piers  set  apart  under  the  pro- 
vistons  of  this  section  for  public  use  in  such  manner  as  shall  provide  a  pNit- 
form  or  upper  story  thereof,  and  the  approaches  thereto  shall  be  constructed 
under  the  direction  of  a  skilled  architect,  who  shall  be  employed  by  said 
commissioner  of  docks  for  that  purpose;  the  intention  hereof  being  to  per- 
mit the  upper  story  of  each  one  of  the  piers  •  •  *  set  apart  for  public 
use  to  be  wholly  free  to  the  inhabitants  of  said  city  for  the  purpose  afore- 
said without  interference  with  business  occupations,  and  the  said  piers  on 
the  lower  stories  thereof  shall  be  open  to  use  to  boats  and  vessels  plying  upon 
canals,  rivers  and  lakes  of  this  state  which  may  bring  merchandise  to  the 
dty  for  sale  therein.  The  occupation  of  positions  by  boats  at  the  piers 
herein  mentioned  shall  be  under  the  control  of  the  commissioner  of  docks, 
and  order  shall  be  maintained  by  the  police  authorities  of  the  city  of  New 
York  in  and  around  such  portions  of  the  said  docks  as  may  be  set  apart  for 
recreation  purposes  aforesaid.  Except  as  hereinafter  provided,  no  wharf, 
pier,  bulkhead  or  shed  shall  be  required  by  the  commissioner  of  docks  to  be 
so  constructed  as  to  admit  of  the  free  public  use  of  the  roof  thereof  for  the 
purposes  of  resort  and  recreation." 

The  plaintiff  shows  in  its  moving  affidavits  that  it  transports  country 
produce,  fruit,  vegetables,  and  dairy  products  to  the  city  of  New  York, 
and  claims  that  as  the  pier  in  question  is  used  for  recreation  purposes 
it  should  be  permitted  to  land  its  boats  as  it  desires.  The  fact  is,  how- 
ever, the  plaintiff  has  not  sought  the  privilege  of  stopping  at  the  pier 
in  question  on  its  way  to  New  York,  nor  has  it  sought  nor  has  it  re- 
ceived, in  the  docking  privileges  it  has  heretofore  enjoyed,  the  right 
to  land  freight,  but  only  to  take  on  passengers,  and  that  only  on  its 
trips  up  the  river.  It  has  its  own  pier  farther  down  the  river  where 
it  discharges  its  cargo.  It  is  not  necessary,  therefore,  to  determine 
wheUier  or  not  in  a  proper  case  a  person  or  corporation  bringing  coun- 
try produce  and  other  merchandise  to  the  city  of  New  York  for  sale 
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could  obtain  the  right  to  use  a  pier  exclusively  appropriated  under  the 
provisions  of  section  844  of  the  charter.  The  defendant  states  without 
contradiction  that  large  portions  of  the  pier  toward  the  shore  are  used 
for  the  purpose  of  unloading  country  produce ;  his  lease  covering  only 
the  outer  end  and  a  portion  of  the  two  sides  of  the  pier. 
The  motion  is  therefore  denied,  with  $10  costs. 


SPRAGG  ▼.  BARTON. 

(Supreme  Courts  Appellate  Division,  Third  Department.    July  8,  1013.) 

JoDouENT  (i  594*) — Mattkbs  Conclddbo — ^RioHT  Undeb  Contbact  of  Eh- 

PLOYUENT. 

Where  plaintiff  entered  Into  a  contract  of  employment  as  a  farm  la- 
borer at  $30  a  month  with  firewood  and  the  use  of  the  house  and  a 
small  parcel  of  land,  and  removed  from  the  land,  and  brought  action 
to  recover  damages  for  breach  of  the  contract  of  employment,  and  re- 
covered a  verdict,  plaintiff,  if  the  contract  was  terminated,  was  entitled 
to  recover  in  a  single  action  all  the  damages  suffered,  and  hence  the  Judg- 
ment was  conclusive  as  against  his  subsequent  action  for  conversion  of 
wood  stored  upon  defendant's  premises  and  for  a  half  acre  of  growing 
potatoes  as  to  which  his  right  depended  upon  bis  contract  of  employ- 
ment. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  |  1109;  Dec 
Dig.  i  594.*] 

Appeal  from  St.  Lawrence  County  Court. 

Action  by  Frederick  Spragg  against  Alexander  Barton.  From  a 
judgment  dismissing  his  complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Forrest  K.  Moreland,  of  Ogdensburg,  for  appellant. 
William  D.  Ingram,  of  Ogdensburg,  for  respondent. 

WOODWARD,  J.  The  complaint  in  this  action  alleges  conversion 
of  40  cords  of  stove  wood,  valued  at  $60,  stored  upon  the  premises 
of  the  defendant,  which  were  at  the  time  in  the  possession  of  the  plain- 
tiff, and  likewise  of  half  an  acre  of  growing  potatoes,  valued  at  $60. 
The  answer  sets  up  a  defense  to  the  effect  that  the  plaintiff  and  de- 
fendant entered  into  a  contract  whereby  the  defendant  employed  the 
plaintiff  as  a  farm  laborer  to  work  on  defendant's  farm  in  the  town 
of  De  Peyster  for  the  term  of  one  year  from  the  1st  day  of  March, 
1911,  up  to  the  1st  day  of  March,  1912,  together  with  the  use  of  plain- 
tiff's horse  upon  said  premises,  at  the  monthly  compensation  of  $30, 
the  defendant  to  furnish  plaintiff  with  firewood  and  the  use  and  oc- 
cupation of  a  house  with  a  small  parcel  of  land  near  said  house  as  a 
part  of  the  consideration  for  such  services ;  that  the  plaintiff  entered 
upon  the  employment  of  the  defendant  on  the  1st  of  March,  1911, 
remaining  in  such  employment  up  to  the  1st  of  May  of  that  year,  when 
he  voluntarily,  and  without  lawful  justification,  abandoned  the  employ- 
ment, thus  forfeiting  his  rights  under  the  original  agreement;   that 

*For  other  cases  see  same  toplo  &  {  imiBBB  in  Dec.  t  Am.  Digs.  1907  to  date,  t  Rep'r  lBdn« 
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subsequently  the  parties  entered  into  a  new  agreement,  on  or  about 
the  8th  day  of  May,  1911,  by  the  terms  of  which  the  plaintifif  was  to 
fulfill  his  contract  of  employment,  the  term  to  expire  on  the  1st  day 
of  November,  191 1 ;  that  the  plaintiff  entered  upon  this  employment, 
and  remained  until  on  or  about  the  17th  day  of  June,  1911,  when  he 
again  abandoned  the  work  and  refused  to  complete  the  contract ;  and 
that  the  defendant  on  or  about  the  14th  day  of  July,  1911,  requested 
plaintiff  to  remove  from  the  premises,  and  that  this  was  later  done 
under  the  terms  of  an  agreement  between  the  plaintiff's  wife  and  the 
defendant.  As  a  further  defense  it  was  pleaded  that  on  or  about  the 
3d  day  of  July,  1911,  the  plaintiff  in  this  action  brought  an  action 
in  the  Supreme  Court  for  the  purpose  of  recovering  damages  for  the 
alleged  breach  of  the  contract  of  employment  above  referred  to,  and 
that  upon  the  trial  of  that  action  the  plaintiff  was  awarded  a  verdict 
of  six  cents  damages,  and  that  subsequently  judgment  was  entered 
in  such  action,  and  this  judgment  is  pleaded  as  a  bar  to  the  present 
action,  which  was  commenced  in  justice  court,  where  a  judgment  was 
found  for  the  plaintiff  in  the  sum  of  $32  damages  and  costs.  An  ap- 
peal to  the  County  Court  for  a  new  trial  resulted  in  such  new  trial, 
and  the  learned  County  Court  has  held  that  the  judgment  of  the  Su- 
preme Court,  growing  out  of  the  contract  allied,  is  a  bar  to  the 
plaintiff's  right  of  recovery. 

.  There  is  no  dispute  that  the  plaintiff  brought  an  action  to  recover 
the  damages  which  he  claimed  to  have  suffered  by  reason  of  the  un- 
lawful termination  of  his  contract  of  employment  with  the  defendant, 
and  it  seems  clear  to  us  that  if  the  contract  of  employment  was  ter- 
minated, if  there  was  a  breach  of  the  contract  under  which  the  plaintiff 
was  to  have  his  house  rent,  a  garden,  and  his  firewood  as  a  part  of 
his  compensation,  the  termination  of  the  contract  operated  to  close  the 
transaction  between  them,  and  that  the  plaintiff  was  entitled  to  recover 
in  a  single  action  all  of  the  damages  which  he  had  suffered,  whether 
from  a  failure  on  the  part  of  the  defendant  to  furnish  wood  or  any 
other  compensation.  The  original  contract  did  not  vest  title  in  any 
given  amount  of  wood  in  the  plaintiff;  he  was  to  have  the  firewood 
which  was  necessary  for  his  use  during  the  term  of  the  employment, 
and  when  there  was  a  breach  of  the  contract,  the  plaintiff  became  en- 
titled not  to  a  given  quantity  of  wood,  but  to  the  damages  which  he 
had  sustained  through  the  breach  of  the  contract,  and  these  compre- 
hended all  the  damages  which  he  had  suffered  by  reason  of  not  being 
permitted  to  complete  his  contract  and  remain  upon  the  premises  dur- 
ing the  term  of  employment,  with  the  incidents  of  such  employment. 
His  right  to  the  wood  and  to  the  garden  and  to  the  use  of  the  house 
all  depended  upon  his  employment,  and  all  the  damages  became  fixed 
at  the  time  of  the  breach  of  the  contract,  and  all  of  these  questions 
must  be  deemed  to. have  been  disposed  of  in  the  Supreme  Court  action 
in  which  the  plaintiff  had  a  verdict  in  his  favor. 

The  former  judgment  is  res  adjudicata  (Pray  v.  Hegeman,  98  N. 
Y.  351,  358),  and  the  judgment  appealed  from  should  be  affirmed,  with 
costs.   All  concur. 
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QUAY  V.  WEGa 
(Supreme  Court,  Appellate  DiTlsion,  Third  Department    July  8,  1913.) 

1.  MUNICIPAI.    COBPOBATIOnS    (j    186») — POLICE — DISMISSAL — SlTmCIBNCT   Of 

Evidence. 

Evidence  on  a  patrolman's  appeal  from  his  dismissal  from  the  police 
department  after  hearing  of  charges  held  sufficient  to  justify  a  concln- 
sion  of  the  commissioner  of  public  works  that  there  had  been  a  violation 
of  the  rule  requiring  an  officer  to  report  upon  the  circumstances  at- 
tending bis  leaving  his  beat  while  on  duty. 

[Ed.  Note. — For  other  cases,  see  Municipal  Ck>rporatlonB,  Cent  Dig.  i| 
492-500;    Dec  Dig.  f  186.»] 

2.  Municipal  Cobpobations  ({  185*) — Dibuissal  of  Policeioin — Rxviev. 

Upon  a  review  of  hearings  by  the  commissioner  of  public  safety  on 
charges  against  a  policeman,  questions  of  law  alone  are  presented. 

[Ed.  Note. — For  other  cases,  see  Municipal  CorporatioDB,  Cent  Dig.  H 
402-509;    Dec.  Dig.  J  185.*] 

Appeal  from  Commissioners  of  Public  Safety. 

In  the  matter  of  charges  preferred  by  Wellington  Quay  against  Pa- 
trolman Fred  Wege.  From  the  decision  of  the  commissioner  of  public 
safety  of  the  city  of  Schenectady  dismissing  Wege  from  the  police 
department  after  the  hearing  of  charges,  he  appeals.  Determination  of 
the  commissioner  confirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Del  B.  Salmon,  of  Schenectady,  for  appellant 

Frank  Cooper,  Corp.  Cotmsel,  of  Schenectady,  for  respondent 

WOODWARD,  J,  One  Wellington  Quay  on  the  16th  day  of  Octo- 
ber, 1912,  preferred  charges  against  Fred  Wege,  a  patrolman,  alleging 
a  violation  of  rule  58,  §  8,  of  the  rules  and  regulations  for  the  govern- 
ment of  the  police  department  of  the  city  of  Schenectady.  The  speci- 
fications furnished  alleged  that  said  patrolman  Fred  Wege  did  "on  the 
fifteenth  day  of  October,  1912,  at  about  10:15  o'clock  in  the  morning 
of  that  day,  leave  his  post,  not  in  the  discharge  of  any  police  duty, 
and  enter  my  house  situate  at  No.  29  Osterlitz  avenue  in  the  city  of 
Schenectady,  New  York,"  and  that  "said  Patrolman  Fred  Wege  upon 
information  and  belief  failed  to  report  to  the  first  police  sergeant  whom 
he  met  thereafter,  giving  the  time  and  circumstances  of  such  leaving  of 
his  pofit  and  return  thereto,"  and  also  failed  to  report  such  transaction 
at  the  station  house  upon  his  return  thereto. 

[1]  There  is  no  question  raised  as  to  the  regularity  of  the  proceed- 
ings upon  these  charges,  and  the  evidence  justified  a  finding  that  the 
said  patrolman  had  on  the  date  mentioned  left  his  beat  and  entered 
the  residence  of  the  complainant,  evidently  upon  the  invitation  of  the 
complainant's  wife,  entering  the  house  without  any  of  the  usual  for- 
malitiesL  and  closing  the  door  after  him,  whereujjon  the  complainant 
and  his  brother,  who  had  been  watching,  came  across  the  street,  the 
complainant  firing  several  shots  from  a  revolver,  and  the  patrobnan 

*For  oUiar  caiM  see  tune  topte  *  i  mtobib  in  Dee.  *  Am.  Digs.  UOZ  to  date,  A  Rep'r  InduM 
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leaving  complainant's  house  by  a  rear  door  and  running  away,  and 
tiiat  no  report  of  this  occurrence  was  made  as  required  by  the  rules 
of  the  police  department  enacted  under  the  authority  of  the  Second- 
Class  Cities  Law  (Consol.  Laws  1909,  c.  53).  Complainant's  wife  says 
that  she  called  the  officer  in  to  make  inquiries  of  him  in  relation  to 
her  rights  as  a  wife,  because  of  complaints  made  by  her  husband,  and 
if  the  commissioner  of  public  safety  had  believed  the  story,  and  it  had 
the  elements  of  good  faith  about  it,  there  would  be  no  question  that 
the  leaving  of  his  post  would  have  been  justified,  but  no  good  reason 
suggests  itself  why,  if  the  story  was  true,  the  officer  should  not  have 
made  a  report  of  the  circumstances,  which  seem  important  enough  to 
have  attracted  his  attention.  The  complainant  and  his  brother  both  ap- 
pear to  have  been  armed  with  pistols  or  revolvers,  and  to  have  fired 
them  in  the  public  streets  of  Schenectady,  contrary  to  the  provisions  of 
sections  1897,  1898,  and  1906  of  the  Penal  Law  (Consol.  Laws  1909,  c. 
88),  and  the  firing  of  the  shots  appears  to  have  grown  out  of  this 
advisory  visit  of  Wege  to  the  home  of  the  complainant,  and  failure 
to  report  these  circumstances  clearly  justified  the  commissioner  of 
public  safety  in  reaching  the  conclusion  that  there  had  been  a  violation 
of  the  rule  which  required  an  officer  to  report  upon  the  circumstances 
attending  his  leaving  his  beat  while  on  duty. 

[2]  It  is  well  established  that,  upon  a  review  of  hearings  of  this 
character,  questions  of  law  alone  are  presented,  and,  the  evidence 
being  sufficient  to  support  the  findings  of  fact,  it  is  the  duty  of  this 
court  to  support  the  determination  of  the  commissioner  of  public 
safety,  who  is  charged  with  the  duty  of  maintaining  the  efficiency  of 
the  police  department. 

The  determination  of  the  commissioner  should  be  confirmed,  with 
tosts.   All  concur. 


In  re  BENSEL  et  aL 

In  re  NORTHERN  AQUEDUCT,  SECTION  6,  PARCEIiS  309  AND  310. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  27,  1913.) 

EmnENT  DoKAiN  ({  237*) — Pboceedirqs — ^Awabd  by  Cokuissioi^bs — Mod- 
ification— PowEB  or   COUBT. 

Where  an  award  for  the  fee  damage  to  two  parcels  of  land  was  con- 
firmed and  returned  to  the  commissioners  for  an  apportionment  between 
the  two  parcels,  and  the  commissioners  made  snch  an  apportionment, 
but  stated  that  the  sums  were  for  the  equity  In  the  lots,  which  were 
severally  subject  to  mortgages,  the  court  has  no  power  to  correct  the 
apportionment,  but  It  must  be  sent  back  to  the  commissioners  to  appor- 
tion according  to  the  fee  value  of  each  parcel,  and  to  state  what  mort- 
gages cover  the  parcels,  and  by  whom  they  are  held. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §§  604- 
813;    Dec.  Dig.  (  237.»] 

Appeal  from  Special  Term,  Putnam  County. 
Petition  of  John  A.  Bensel  and  others  for  an  award  of  compensa- 
ticMi  for  condemnation  for  the  northern  aqueduct  of  section  6,  parcels 

■For  other  case*  see  lame  topic  ft  (  nukbib  In  Dec.  A  Am.  Diss.  1S07  to  date,  *  Bep'r  Indexes 
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309  and  310.    Appeal  by  the  petitioners  from  an  order  modifying  the 
award  of  the  commissioners.    Order  reversed. 

Argued  before  JENKS,  P.  J.,  and  BURR.  THOMAS,  CARR,  and 
STAPLETON,  JJ. 

Charles  Harwood,  of  New  York  City  (M.  B.  Patterson,  of  Nyack, 
on  the  brief),  for  appellant  Stern. 

J.  Bennett  Southard,  of  New  York  City,  for  appellant  Hudson- 
Higl  lands  Quarries  Co. 

\V'codson  R.  Oglesby,  of  New  York  City,  for  appellant  Bailey. 

Louis  C.  White,  of  New  York  City,  for  respondents. 

PER  CURIAM.  The  order  is  right  in  purpose,  but  the  commis- 
sioners rather  than  the  court  should  correct  their  error.  After  the 
fourth  separate  report  awarding  $8,500  for  the  fee  damage  for  the 
taking  of  parcels  309  and  310  and  the  confirmation  of  the  same,  the 
proceeding  was  returned  to  the  connmissioners  to  apportion  that  award 
between  the  two  parcels.  But  in  disregard  of  their  earlier  report  and 
the  direction  of  the  court  they  apportioned  $6,140  to  parcel  309  and 
$2,360  to  parcel  310,  but  stated  that  each  sum  was  "the  sum  ascer- 
tained and  determined  by  us  as  aforesaid  as  and  for  the  value  of  the 
equity,  interest,  right  or  title  of  the"  company  in  the  land,  and  the 
parcels  were  stated  to  be  subject  severally  to  mortgages,  one  for 
$15,000  and  the  other  for  $13,000.  This  departure  from  the  order 
and  attempt  to  make  a  new  award  was  without  authority,  and  was  in 
plain  contradiction  of  the  award  confirmed  and  in  violation  of  the 
order  returning  the  matter  to  them. 

But  the  court  at  Special  Term  has  done  what  it  is  the  commissioners' 
province  to  do,  viz.,  made  the  report  for  apportionment,  and,  as  it  was 
not  empowered  to  do  this,  the  order  appealed  from  should  be  reversed 
without  costs,  and  the  proceeding  returned  to  the  commissioners  to 
apportion  the  award  between  parcels  309  and  310  according  to  the  fee 
value  of  each  parcel,  and  to  state  what  mortgages  severally  cover  the 
parcels,  and  by  whom  they  are  held. 


PEOPLE  V.  DE  NIGRIS. 

(Sapreme  Court,  Appellate  Diyision,  First  Department    July  10,  1913.) 

I.  Rape  (§  52*) — Evidence — Age  of  Feuals. 

Where,  on  a  trial  for  rape  In  the  second  degree,  the  girl  and  her  step- 
mother, who  was  her  mother's  sister  and  acted  as  midwife  at  her  birth, 
testified  to  the  date  of  her  birth,  the  evidence  as  to  her  age  was  suffi- 
cient 

[Ed.  Note. — For  other  cases,  see  Bape,  Cent  Dig.  H  71-74,  76;  Dec 
Dig.  S  e2.*] 

i.  Rape  (5  54*) — Evidence — Cobbobobatiow  of  Female. 

On  a  trial  for  rape  In  the  second  degree,  the  evidence  to  corroborate 
the  girl's  testimony  as  to  the  act  of  intercourse  need  not  be  direct,  but 
may  be  circumstantiaL 

[Ed.  Note. — For  other  cases,  see  Bape,  Cent  Dig.  {{  83,  84;  Dec  Dig. 
|54.«] ^^ 

<For  oUier  cases  see  same  topic  4k  t  mnaaat  In  Dee.  ft  Am.  Digs.  1M7  ta  date,  ft  Rep'r  InduM 
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8.  Bafe  (S  64*) — Etisknck — Cobbobosation  of  Feicais. 

On  a  trial  for  rape  In  the  second  degree,  evidence  tbat  aconsed  took  a 
young,  unmarried  girl  to  a  furnished  room,  held  her  out  as  his  wile,  and 
occupied  the  room  with  her  for  sereral  nights,  was  sufficient  corrobora- 
tion of  her  testimony  as  to  the  act  of  intercourse. 

[Ed.  Mote.— For  other  cases,  see  Bape,  Cent  Dig.  Si  83,  84;  Dec.  Dig. 
J64.»l 

Appeal  from  Trial  Term,  New  York  Coiinty. 

Joseph  De  Nigris  was  convicted  of  rape  in  the  second  degree,  and 
he  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Louis  A.  Cuvillier,  of  New  York  City,  for  appellant 

Louis  Fabricant,  of  New  York  City,  for  the  People. 

SCOTT,  J.  The  evidence  establishes  quite  satisfactorily  that  the 
defendant  took  the  complaining  witness,  a  young  girl,  to  what  is  de- 
scribed as  a  furnished  room  house,  and  there  cohabited  with  her  on 
two  or  three  successive  nights. 

Apart  from  the  defendant's  denials,  which  are  quite  tmconvincing 
and  failed  to  impress  the  jury,  there  are  but  two  questions  involved : 
First,  as  to  complainant's  age ;  and,  second,  as  to  whether  or  not  there 
was  sufficient  corroboration. 

[1]  Upon  the  first  point  the  evidence  was  sufficient.  Not  only  did 
the  girl  herself  testify  to  the  date  of  her  birth,  but  she  was  corrob- 
orated by  her  stepmother,  her  mother's  sister,  who  had  acted  as  mid- 
wife at  her  birth. 

We  consider,  also,  that  there  was  sufficient  corroboration.  The 
complainant  herself  testified  positively  to  the  repeated  commission  of 
the  act  of  intercourse,  and  on  terms  which  fully  satisfied  the  definition 
of  rape.  Her  story  was  corroborated  in  every  detail,  except  that, 
naturally  enough,  no  third  person  testified  to  the  actual  fact  of  pen- 
etration. 

[2]  We  do  not  consider  that  such  minute  corroboration  was  req- 
uisite. It  is  well  settled  that,  in  a  case  like  the  present,  the  corrob- 
orating evidence  need  not  be  direct,  but  may  be  circumstantial ;  and 
this  is  necessarily  the  rule,  else  few  convictions  could  be  secured  even 
in  flagrant  cases.  People  v.  Kearney,  110  N.  Y,  194,  17  N.  E.  736; 
People  V.  Plath,  100  N.  Y.  590.  3  N.  E.  790,  53  Am.  Rep.  236;  People 
V.  Adams,  72  App.  Div.  166,  76  N.  Y.  Supp.  361 ;  People  v.  Grauer,  12 
App.  Div.  464,  42  N.  Y.  Supp.  721. 

[3]  The  corroborative  evidence  tended  to  prove  that  defendant  took 
a  young,  unmarried  girl  to  a  furnished  room,  held  her  out  as  his  wife, 
and  remained  there,  occupying  the  room  with  her  for  several  nights. 
Such  evidence  would  be  quite  sufficient  to  sustain  a  finding  of  adultery, 
if  that  were  the  issue;  and,  as  we  think,  is  equally  sufficient  to  cor- 
roborate tiie  complainant's  positive  statement  that  the  crime  of  rape 
was  consummated.  No  more  minute  corroboration  was  necessary. 
The  appellant  relies  upon  two  cases  recently  decided  in  another  de- 
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partment,  which  as  it  is  claimed  hold  it  to  be  necessary  that  there  must 
be  direct  corroborative  evidence  of  the  consummated  act  of  intercourse. 
People  V.  Kline,  152  App.  Div.  438,  137  N.  Y.  Supp.  296;  People  v. 
Seaman,  152  App.  Div.  495,  137  N.  Y.  Supp.  294.  We  do  not  under- 
stand that  these  cases  lay  down  any  such  stringent  rule.  It  was  found 
in  both  these  cases  that  there  was  in  effect  no  corroboration;  and  it 
was  upon  that  complete  lack  that  the  decisions  turned. 
Judgment  affirmed.    AH  concur. 


PEOPLE  ▼.  MOTELLO. 
(Supreme  Court,  Appellate  DItIbIou,  Second  Department.    June  27, 191S.) 

1.  HouiciDE  (5  139*) — ^Indictment — Deqbee. 

The  charging  common-law  language  of  an  indictment,  Inclnding  tbe 
wordfi  "willfully,  feloniously  and  of  malice  aforethought,"  though  suffi- 
cient to  sustain  an  indictment  for  murder  In  the  first  degree^  is  as  ap- 
propriate for  the  crime  of  murder  in  the  second  degree. 

[Kd.  Note.— For  other  cases,  see  Homicide,  Cent  Dig.  H  232-235;  Dec. 
Dig.  {  139.»] 

2.  Homicide  (§  129*) — Indictment — Maucb. 

In  an  indictment  for  murder,  the  words  "willfnlly,  feloniously  and  of 
malice  aforethought"  could  not  be  regarded  as  surplusage,  where  there 
were  no  equipollent  words  in  tb^  indictment,  but  were  essential  to  a 
common-law  charge  of  murder. 

[Ed.  Note. — For  other  cases,  see  Homicide,  Cent  Dig.  {{  197,  198;  Dec. 
Dig.  §  129.*] 

3.  Homicide  (§  139*) — Indictment — Manslaughteb. 

An  indictment  for  murder  omitting  the  term  "murder  of  his  malice 
aforethought"  will  be  deemed  an  indictment  tor  manslaughter  only. 

[Ed.  Note. — For  other  cases,  see  Homicide,  Cent  Dig.  §{  232-235;  Dec. 
Dig.   §   139.*] 

4.  Indictment  and  Information  (5  159*) — Amendment — Common  Law. 

At  common  law  no  amendment  could  be  made  to  an  indictment,  and 
such  an  amendment  is  not  within  the  purylew  of  Code  Cr.  Proc.  {  293, 
wlilch  is  expressly  limited  to  variance  between  allegations  and  proof  In 
respect  to  time  or  in  the  name  of  any  place,  person,  or  thing. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  §§  505-514;  Dec  Dig.  g  159.*] 

5.  Indictment  and  Infobmation  (J  159*) — Amendment — Poweb  of  Coubt. 

In  view  of  Const,  art  1,  {  6,  providing  that  no  person  shall  be  held 
to  answer  for  a  capital  or  otherwise  infamous  crime  unless  on  indict- 
ment of  a  grand  jury,  the  trial  court  on  a  trial  for  murder  in  the  sec- 
ond degree  had  no  power  over  objection  to  strike  from  the  indictment 
the  words  "willfully,  feloniously,  and  of  malice  aforethought,"  since  such 
amendment  substantially  changed  the  bill  found  by  the  grand  Jury; 
it  being  immaterial  that  the  effect  of  such  amendment  was  to  change 
the  indictment  from  murder  to  the  lesser  degree  of  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  §§  505-514;    Dec.  Dig.  §  159.*] 

6.  Cbiminai.  Law  (8  170*) — Fobmeb  Jeopabdt — New  Tbiai,  Afteb  Revebsal. 

Where  an  act  of  the  trial  court  in  a  trial  for  murder  in  the  second 
degree  in  striking  from  the  indictment  the  words  "willfully,  felonionslf, 
and  of  malice  aforethought"  was  beyond  its  power,  its  attempt  to  change 
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the  iodlctment  did  not  destroy  it,  and  after  reversal  of  a  conviction  for 
error  In  the  trial  without  disturbance  of  the  indictment  It  remains  as 
found  and  untried,  and  the  defendant  may  be  brought  to  trial  perforce 
of  the  power  lodged  In  this  court  upon  the  hearing  of  such  appeal  with- 
out Impairment  of  his  constitutional  rights. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  C3ent  Dig.  tt  812-321 ; 
Dec.  Dig,  i  170.*] 

Appeal  from  Orange  County  Court. 

Pasquale  Motello  was  convicted  of  murder  in  the  second  degree,  and 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  P.  T.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Henry  Kohl,  of  Newburgh,  for  appellant. 

J.  D.  Wilson,  Jr.,  Dist.  Atty.,  of  Newburgh,  for  the  People. 

JENKS,  P.  J.  [1]  The  question  of  murder  in  the  first  degree  is 
not  in  the  case.  The  charging  common-law  language  of  the  indict- 
ment might  well  be  held  sufficient  to  sustain  an  indictment  for  that 
crime,  but  the  language  is  as  appropriate  for  the  crime  of  murder  in 
the  second  degree.  People  v.  Osmond,  138  N.  Y.  80,  33  N.  E.  739; 
People  V.  Giblin,  115  N.  Y.  196,  21  N.  E.  1062,  4  L.  R  A.  757; 
Fitzgerrold  v.  People,  37  N.  Y.  413;  People  v.  Conroy,  97  N.  Y.  62. 
The  defendant  was  arraigned,  tried,  and  convicted  for  murder  in  the 
second  degree  in  a  court  of  jurisdiction,  and  under  a  charge  of  correct 
instruction  as  to  the  elements  of  the  crimes  of  which  he  could  be  con- 
victed under  the  indictment. 

[2]  But  I  think  that  there  was  a  fatal  error  in  the  trial.  The  crime 
was  charged  to  have  been  committed  "willfully,  feloniously,  and  of 
malice  aforethought."  At  the  beginning  of  the  trial,  the  assistant  dis- 
trict attorney  moved  that  the  indictment  be  amended  by  striking  out 
the  words  "malice  aforethought,"  and  his  motion  was  granted  over 
the  objection  of  the  defendant.  The  words  stricken  out  could  not  be 
regarded  as  surplusage,  for  there  were  no  equipollent  words  in  the 
indictment.    They  were  essential  to  a  common-law  charge  of  murder. 

[3]  In  People  v.  Enoch,  13  Wend.  159-173  (27  Am.  Dec.  197),  the 
Chancellor  says: 

"Thus,  In  an  Indictment  for  murder,  the  terms  'murder  of  his  malice  afore- 
thought' are  considered  absolutely  necessary  In  describing  the  offense;  and. 
If  these  words  are  left  out  of  the  indictment,  it  will  be  deemed  a  case  of 
manslaughter  only." 

See,  too,  the  comments  of  Denio,  J.,  in  Darry  v.  People,  10  N.  Y. 
at  page  149;  Bishop's  New  Criminal  Procedure,  544-563,  564,  600  [2] ; 
Wharton's  Criminal  Law  (11th  Ed.  [Kerr])  §§  418-420,  422,  428; 
Russell  on  Crimes  (7th  Eng.  Ed.)  p.  655 ;  Commonwealth  v.  Webster, 
5  Cush.  (Mass.)  295,  52  Am.  Dec.  711 ;  People  v,  Clark,  7  N.  Y.  385. 
Conceding  that  such  power  of  amendment  was  in  the  court,  then 
the  defendant  stands  convicted  of  the  crime  of  murder  under  an  in- 
dictment for  manslaughter.  But  I  am  clear  that  the  court  had  not  this 
power. 
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[4]  At  common  law  no  amendment  could  be  made  to  an  indictment 
People  V.  Herman,  45  Hun,  at  page  177,  and  authorities  cited ;  Wash- 
burn's Manual  of  Criminal  Law,  134,  and  authorities  cited.  Such  an 
amendment  was  not  within  the  purview  of  the  statute  (section  293,  Code 
of  Criminal  Procedure),  which  is  limited  expressly  to  variances  between 
allegations  and  proof  in  respect  to  time  or  in  the  name  of  any  place, 
person,  or  thing. 

[5]  In  effect,  this  amendment  changed  substantially  the  bill  found 
by  the  grand  jury,  and  therefore  was  beyond  the  power  of  the  court, 
especially  in  the  face  of  the  objection  of  the  defendant.  Bishop's  New 
Crim.  Proc.  §§  96,  97,  560,  561 ;  Ex  parte  Bain,  121  U.  S.  1,  7  Sup. 
Ct.  781,  30  L.  Ed.  849;  People  v.  Poucher,  30  Hun,  576;  People  v. 
Trank,  88  App.  Div.  296,  85  N.  Y.  Supp.  55 ;  State  v.  Startup,  39  N. 
J.  Law,  423.  It  matters  not  that  the  effect  of  such  amendment  was 
to  change  the  indictment  from  murder  to  the  lesser  crime  of  man- 
slaughter, for  the  reason  that  the  principle  violated  rests,  not  upon 
the  effect  of  the  amendment,  but  upon  the  fact  of  any  amendment. 
The  reason  for  the  rule  as  stated  by  the  court  in  Ex  parte  Bain,  supra, 
is  that  upon  amendment  the  indictment  is  no  longer  that  of  the  grand 
jury,  and  therefore  there  arises  a  violation  of  article  5  of  the  Consti- 
tution. See,  too,  section  6,  art.  1,  of  the  Constitution  of  the  state  of 
New  York.    And  the  court  in  Bain's  Case  say  in  comment: 

"Any  other  doctrine  would  place  the  rights  of  the  citizen,  which  were  In- 
tended to  be  protected  by  the  constitutional  provision,  at  the  mercy  or  con- 
trol of  the  court  or  prosecuting  attorney ;  for,  If  It  be  once  held  that  changes 
can  be  made  by  the  consent  or  the  order  of  the  court  In  the  body  of  the  In- 
dictment as  presented  by  the  grand  jury,  and  the  prisoner  can  be  called  npen 
to  answer  to  the  Indictment  as  thus  changed,  the  restriction  which  the  Con- 
stitution places  upon  the  power  of  the  court,  in  regard  to  the  prerequisite 
of  an  Indictment,  in  reality  no  longer  exists." 

I  note  that  in  Bain's  Case  it  is  said  that  one  of  the  avowed  reasons 
that  moved  the  judge  at  circuit  to  allow  the  amendment  was  "that  no 
injury  was  done  to  the  prisoner  by  allpwing  such  change  to  be  made." 

[8]  I  think  that  there  must  be  a  reversal  of  the  judgment  without 
further  consideration  of  the  case.  But  I  am  of  opinion  that  a  new 
trial  may  and  should  be  ordered.  It  cannot  be  said  that,  because  the 
court  was  powerless  to  permit  the  amendment,  therefore  the  trial  was 
legally  upon  the  indictment  found.  Ex  parte  Bain,  supra.  If  the  trial 
court  was  powerless  to  change  the  indictment,  the  vain  attempt  to 
change  it  should  not  be  effective  to  destroy  it.  This  would  be  an  il- 
logical, a  mischievous,  and  perhaps  a  dangerous  doctrine.  The  legal 
condition  of  the  defendant  is,  I  think,  indicated  by  the  Court  of  Ap- 
peals in  People  v.  Palmer,  109  N.  Y.  at  page  419,  17  N.  E.  213, 4  Am. 
St.  Rep.  477.  He  has  appealed  and  asked  for  a  reversal  of  the  judg- 
ment of  conviction.  We  have  reversed  that  judgment  for  error  in  the 
trial  without  disturbance  of  the  indictment.  Such  a  reversal,  to  adopt 
the  theory  of  the  Court  of  Appeals,  annuls  and  expunges  the  judgment 
and  the  record  of  the  former  trial  as  if  they  had  never  been.  But 
the  indictment  remains  as  found  and  untried,  and  the  defendant  may 
now  be  brought  to  trial  perforce  of  the  power  lodged  in  this  court 
upon  the  hearing  of  such  an  appeal,  and  without  impairment  of  bis 
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constitutional  rights.    People  v.  Palmer,  supra.    In  the  language  of 
Gray,  J.,  speaking  for  the  court  in  the  case  last  cited : 

"It  would  be  a  grievous  miscarriage  of  Justice,  and  tbe  intent  of  tbe  law 
would  be  tbwarted,  If  It  should  be  held  that  a  reversal,  upon  a  prisoner's  ap- 
peal for  errors  of  law  upon  bis  trial,  had  the  effect  of  putting  it  out  of  tbe 
power  of  the  People  to  further  try  him  under  the  indictment,  when  his  guUt 
might  be  competently  established.    We  do  not  think  such  is  the  result" 

Such  was  the  procedure  that  was  followed  in  People  v.  Poucher,  su- 
pra. 

The  judgment  of  conviction  of  the  County  Court  of  Orange  county 
is  reversed,  and  a  new  trial  is  ordered  upon  the  indictment  as  found 
by  the  grand  jury.    All  concur. 


FOGAKTT  v.  NEW  YOBK  DOCK  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    Jane  27,  1918.) 

NieuGENCB  (§  44*)— Actions — Injitbiks. 

In  an  action  for  personal  injuries  caused  by  the  falling  of  a  gate  on 
the  premises  of  defendant,  no  recovery  can  be  had  where  It  appeared  tbe 
way  the  gate  was  placed  it  should  have  remained  Indefinitely  in  that 
position,  unless  interfered  with  and  it  was  not  shown  that  defendant's 
negligence  caused  it  to  fall. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  H  266-278,  281, 
282;    Dec.  Dig.  {  44.*] 

Appeal  from  Special  Term,  Kings  County.  ; 

Action  by  Joseph  Fogarty  against  the  New  York  Dock  Company.  ! 

From  an  order  granting  plaintiff's  motion  for  a  new  trial,  defendant  < 

appeals.    Reversed.  j 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  PUT-  ; 
NAM,  JJ. 

James  J.  Mahoney,  of  New  York  City,  for  appellant.  \ 

Frank  F.  Davis,  of  New  York  City  (Adolph  Feldblum,  of  Brook-  ' 

lyn,  on  the  brief),  for  respondent.  j 

I 

PER  CURIAM.    There  is  no  evidence  of  the  cause  of  the  fall  of  ; 

the  gate  which  struck  and  injured  plaintiff.    There  is  some  suggestion  .        j 

that  the  wind  was  blowing  upon  the  day  that  it  fell,  but  there  is  no  i 

evidence  as  to  the  force  thereof,  nor  that  it  was  blowing  at  the  partic-  I 

ular  time  when  the  accident  occurred.  A  gate  placed  in  the  position 
in  which  the  evidence  on  the  part  of  plaintiff's  witnesses  shows  this  ! 

gate  was  placed  would  remain  indefinitely  in  that  position,  held  by  its 
own  weight  and  by  the  force  of  gravity,  unless  interfered  with.  There 
is  no  evidence  of  the  nature  of  such  interference  or  defendant's  re- 
sponsibility therefor. 

The  order  granting  a  new  trial  in  this  action  should  be  reversed  and 
the  direction  for  a  nonsuit  sustained,  and  judgment  directed  in  accord- 
ance therewith,  with  costs  of  the  action  and  of  this  appeal. 
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FBX  T.  NEW  YORK  DOCK  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  27,  1913.) 

Appeai.  and  Erbob  (§  1002*) — Review — Vebdicts. 

Where  the  evidence,  though  conflicting,  raised  a  question  for  the  Jury, 
Its  determination  thereon  should  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent,  Dig.  H  3935- 
3937;  Dec.  Dig.  i  1002.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Pauline  H.  Fey,  as  administratrix  of  the  estate  of  Fred- 
erick Fey,  deceased,  against  the  New  York  Dock  Company.  From 
a  judgment  for  plaintiff  and  an  order  denying  its  motion  for  new  trial, 
defendant  appeals.    Affirmed. 

Argued  before  TENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

James  J.  Mahoney,  of  New  York  City  (George  J.  Stacy,  of  New 
York  City,  on  the  brief),  for  appellant. 
Adolph  Feldblum,  of  Brooklyn,  for  respondent. 

PER  CURIAM.  In  this  action,  which  was  tried  subsequently  to 
the  case  of  Fogarty  v.  New  York  Dock  Company,  decided  herewith, 
evidence  was  given  as  to  the  cause  of  the  fall  of  the  gate.  The  ab- 
sence of  such  evidence  in  the  Fogarty  Case  constrained  us  to  hold  that 
a  nonsuit  was  properly  granted.  Upon  the  evidence  here  presented, 
we  think  that  it  was  a  question  of  fact  for  the  jury  whether  defendant 
was  negligent  in  leaving  the  gate  in  the  position  in  which  it  was  just 
before  it  fell.  Although  there  is  a  conflict  of  evidence  as  to  its  exact 
position  and  as  to  the  length  of  time  in  which  it  had  there  remained 
prior  to  the  date  of  the  accident,  these  disputed  questions  of  fact  were 
properly  submitted  to  the  jury,  and  their  verdict  therewi  should  not  be 
disturbed. 

Judgment  and  order  denying  motion  for  new  trial  affirmed,  with 
costs. 


(157  App.  Dlv.  407.) 

WOOD  ▼.  NEW  YORK  INTERURBAN  WATER  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  13,  1913.) 

1.  Pleading  (J  62*)— Cojiplaint — Causes  or  Action. 

A  complaint  In  an  action  against  a  public  service  water  supply  com- 
pany by  a  customer,  which  alleges  that  the  company  threatens  to  cut  off 
his  supply  unless  he  agrees  to  pay  rates  higher  than  those  provided  In 
a  contract  between  the  company  and  the  city  for  the  benefit  of  its  In- 
habitants, and  that  there  has  been  such  a  change  of  circumstances  since 
the  contract  that  the  rates  therein  are  unreasonably  high,  and  which  asks 
that  reasonable  rates  be  determined  Judicially,  sets  forth  two  separate 
causes  of  action,  and  defendant  is  entitled  to  have  them  set  forth  sep- 
arately. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  {  113 ;  Dea  Dig. 
i  52.*] 
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2.  Wateks  ard  Watbb  Cottbsbs  (§  201*)  —  Wateb  CoKPANisa  —  Contracts 

WITH    MUNICIPALrriES   FOB   BENEFIT    OF    INHABITANTS ENFOBCEMENT. 

Where  a  contract  between  a  public  service  water  supply  company  and 
a  city  for  the  benefit  of  its  Inhabitants  is  in  force,  an  inhabitant  has  a 
primary  right  to  enforce  It,  and  can  maintain  an  action  therefor. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Coorses,  Cent.  Dig. 
!  275;  Dec.  Dig.  §  201.*] 

3.  Watebs  and  Wateb  Coubses  (§  203*) — Wateb  Supply  Companies — Rates. 

A  customer  of  a  public  service  water  supply  company  has  a  right  to 
reasonable  rates  for  water  independent  of  any  contract  between  the  com- 
pany and  the  city  for  the  benefit  of  Its  inhabitants. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
ii  2S9,  290-299;    Dec.  Dig.  {  203.*] 

4.  Pleading  (S  52*) — Complaint— Sepabate  Causes  of  Action. 

Where  a  complaint  alleges  an  invasion  of  two  separate  and  distinct 
primary  rights,  two  caoses  of  action  are  set  forth,  though  intermingled 
in  form. 

[Kd.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  i  113;  Dec.  Dig. 
i  52.»] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Joseph  S.  Wood  against  the  New  York  Interurban  Water 
Company.  From  an  order  denying  a  motion  for  an  order  to  make  the 
complaint  more  definite  and  certain,  defendant  appeals.  Reversed  and 
motion  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

Charles  P.  Blaney,  of  New  York  City,  for  appellant. 
Frank  A.  Bennett,  of  Mt.  Vernon,  for  respondent. 

CARR,  J.  The  plaintiff  is  a  resident  of  the  city  of  Mt.  Vernon, 
and  procures  his  water  supply  for  domestic  uses  from  the  defendant, 
which  is  a  public  service  water  supply  company.  He  complains  that 
the  defendant  has  threatened  to  cut  off  his  supply  of  water  unless  he 
agrees  to  pay  therefor  at  rates  advanced  by  the  defendant  about  33% 
per  cent,  higher  than  those  provided  to  be  charged  under  a  contract 
between  the  defendant  and  the  city  of  Mt.  Vernon  for  the  benefit  of 
its  inhabitants,  which  was  made  in  1898,  and  which,  as  he  alleges,  is 
still  in  force.  The  complaint  further  alleges  that  there  has  been  such 
a  change  of  circumstances  since  the  making  of  the  contract  that  the 
rates  therein  prescribed  have  become  unreasonably  high,  and  relief  is 
sought  that  the  reasonable  rates  or  charges  should  be  determined  judi- 
cially. The  question  arises  whether  the  cmnplaint  sets  forth  two  sep- 
arate causes  of  action,  and,  if  it  does,  then  the  defendant  demands  that 
they  should  be  stated  and  numbered  separately,  as  required  by  section 
483  of  the  Code  of  Civil  Procedure. 

[1,  2]  It  seems  clear  to  me  that  the  complaint  does  set  forth  two 
separate  causes  of  action,  because  it  alleges  a  threatened  invasion  of 
two  distinct  primary  rights  of  the  plaintiff.  If  the  contract  is  still  in 
force,  then  the  plaintiff  has  a  primary  right  for  its  enforcement,  and 
can  maintain  an  action  accordingly  under  its  provisions.     Pond  v. 
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New  Rochelle  Water  Co.,  183  N.  Y.  330,  76  N.  E.  211,  1  L.  R.  A. 
(N.  S.)  958,  5  Ann.  Cas.  504. 

[3]  Whether  or  no  it  be  in  force,  the  plaintiff  has  another  and  dis- 
tinct primary  right  which  arises  from  the  inherent  nature  of  the  duties 
of  a  public  service  corporation  towards  the  public,  and  this  right  may 
be  asserted  independently  of  the  contract  in  question.  City  of  ML 
Vernon  v.  New  York  Interurban  Water  Co.,  115  App.  Div.  658,  101 
N.  Y.  Supp.  232. 

[4]  Where  there  is  an  alleged  invasion  of  two  separate  and  distinct 
primary  rights  set  up  in  a  complaint,  then  two  causes  of  action  are 
set  forth  though  intermingled  in  form.  Stines  v.  City  of  New  York, 
154  App.  Div.  276,  138  N.  Y.  Supp.  962.  The  defendant  was  entitled 
to  have  these  separate  causes  of  action  set  forth  separately  in  the  com- 
plaint, and  it  was  error  for  the  learned  court  at  Special  Term  to  deny 
defendant's  motion  for  such  relief. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  is  granted,  with  $10  costs.    All  concur. 


PEOPLE  V.  STILWELL. 
(Supreme  Court,  Special  Term,  New  York  County.    June,  1913.) 

1.  Cbimikai  Law  (§  433*) — ^Evidence. 

An  unsigned  telegram,  addressed  to  accused,  a  state  Senator,  charged 
witb  bribery,  which  was  claimed  by  complaining  witness  to  have  been 
sent  to  him  by  accused,  was  admitted  In  evidence  after  It  was  shown  that 
It  was  receipted  In  the  Albany  office  of  the  telegraph  company,  and  was 
delivered  by  a  messenger  to  a  regular  attendant  at  the  gate  of  the  rail- 
ing at  the  entrance  to  the  Senate  chamber,  and  the  complaining  witness 
testified  that  he  subsequently  had  telephonic  communication  with  ac- 
cused, In  which  accused  Inquired  what  the  telegram  meant  Beld,  that 
the  telegram,  if  relevant,  was  admissible  in  evidence  against  accused  In 
the  bribery  prosecution. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  1022;  Dec. 
Dig.  §  433.»] 

2.  Cbiminai.  Law  (J  1171*) — ^Tbial — ^Impbopeb  Abqtjkbnt. 

Accused,  a  state  Senator,  charged  with  bribery,  could  not  have  been 
harmed  by  a  statement  of  the  district  attorney  in  argument  referring  to 
a  remark  by  accused's  counsel  as  to  a  conversation  between  complain- 
ing witness  and  the  Governor,  that  he  wished  he  could  tell  the  Jury  the 
advice  the  Governor  gave  to  accused,  where  on  objection  the  court 
stopped  the  argument  and  the  remark  was  withdrawn. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  U  3126, 
3127;    Dec.  Dig.  f  1171.»] 

3.  Witnesses  (8  268*) — Examination. 

On  cross-examination  of  complaining  witness  In  the  prosecution  of  a 
state  Senator  for  bribery,  a  letter  was  read  from  witness  which  stated 
that  he  inclosed  a  check  for  $250  "as  per  my  promise  yesterday,"  when 
he  was  asked  whether  he  made  any  promise  to  L.  "the  yesterday"  be- 
fore the  letter  was  written,  and  answered,  "No,  sir;  that  promise  was 
to"  accused,  when  the  court,  on  objection,  struck  out  the  answer  after 
"No,"  and  witness  was  asked,  "Then  the  statement  in  the  letter  as  to 
"my   promise  yesterday'    is   Inaccurate  again?"   and    witness   answered, 

•For  otber  cases  see  aam*  topic  &  t  nvmbsb  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Rap'r  IndexM 


Digitized  by 


Google 


Sup.  Ct)  PEOPLE  V.  STILWBLL  629 

"No,  sir;  It  Is  not;  as  per  my  promise  to"  accused,  which  answer  was 
stricken  out  as  voluntary.  Held,  that  the  answers  stricken  were  natural 
and  reasonable,  for  the  purpose  of  preventing  counsel  from  giving  a 
wrong  impression  of  witness'  testimony,  and  the  court  could  have  re- 
fused to  strike  the  answers. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  S$  931-948,  959 ; 
Dec.  Dig.  I  268.*] 

4.  Cbihinai.  IiAW  (I  675*) — Admission  oir  Evidence. 

Where  sullicient  evidence  as  to  a  certain  event  had  been  admitted,  it 
was  not  error  to  exclude  other  detailed  evidence  on  the  same  question. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §{  850,  1607; 
Dec.  Dig.  S  675.*] 

5.  Criminal  Law  (J  448*) — ^Evidence — Coitolxtbion. 

Evidence  that  accused  spoke  slowly  and  wrote  rapidly  was  not  im- 
proper as  a  conclusion. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  1035- 
1039.  1041-1043,  1045,  1048-1051;  Dec.  Dig.  §  448.*] 

a.  Criminal  Law  (§  1137*) — Demonstbativb  Evidbnce. 

Where  accused's  attorney  did  not  ratify  a  suggestion  by  a  Juror  that 
certain  conversation  claimed  to  have  been  written  down  by  witness  dur- 
ing 13  minutes  be  dictated  to  witness,  to  find  out  how  long  it  took  him 
to  write  it,  accused  could  not  complain  that  that  was  not  done. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  U  3007-3010; 
Dec.  Dig.  i  1137.*] 

T.  Witnesses  (i'837*) — Cross- EzAiaNATiON  oi'  Aoottsed. 

Accused  may  be  asked  on  cross-examination  as  to  any  specific  act  or 
thing  which  may  affect  bis  character  and  tend  to  show  that  he  Is  not 
wortiiy  of  belief. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  i{  1113,  1129- 
1132,  1140-1142,  1146-1148;  Dec.  Dig.  §  337.*] 

8.  Criminal  Law  (|  413*) — ^Etidbnoe — Self- Serving  Statements. 

Evidence  as  to  what  accused  told  witness  concerning  statements  made 
by  another  to  accused  about  some  one  having  approached  such  other  on 
behalf  of  a  Senate  committee  of  which  witness  was  chairman  was  not 
admissible  in  a  bribery  prosecution  of  a  state  Senator;  statements  by 
accused  being  incompetent  as  evidence  in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  IS  928-835 ; 
Dec.  Dig.  I  413.*] 

9.  Cbikinai.  Law  (S  719*) — Trial — ABOviayr. 

The  district  attorney  may  in  argument  discuss  all  of  the  relevant  cir- 
cumstances In  evidence  In  the  same  manner  as  other  counsel,  but  cannot 
comment  on  circumstances  without  the  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  1669 ;  Dec. 
Dig.  {  719.*] 

10.  Criminal  Law  ($  165*) — Bribert — Defenses. 

The  fact  that  the  state  Senate  acquitted  a  Senator  of  bribery  after 
bearing  the  charges  would  not  prevent  the  Senator's  conviction  for  brib- 
ery; Const  art  6,  S  13,  providing  that  even  a  Judgment  of  impeach- 
ment and  removal  from  oHice  shall  not  exempt  the  offender  from  punish- 
ment according  to  law,  and  article  13,  f  2,  making  official  bribery  a 
felony. 

[E:d.  Note.'— For  other  cases,  see  Criminal  Law,  Cent  Dig.  Sf  290-298; 
Dec.  Dig.  S  165.*] 

Stephen  J.  Stilwell  was  convicted  of  bribery,  and  applies  for  a  cer- 
tificate of  reasonable  doubt    Application  denied. 
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Robert  M.  Moore  and  James  B.  McClelland,  both  of  New  York 
City,  and  William  T.  Byrne,  of  Albany,  for  the  motion. 

Charles  S.  Whitman,  Dist.  Atty.,  of  New  York  City  (Robert  C. 
Taylor,  Asst.  Dist.  Atty.,  of  New  York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  This  application  for  a  certificate  of  reasonable 
doubt  is  nade  on  behalf  of  the  defendant,  a  Senator  of  the  state  of 
New  York,  who  has  been  found  guilty  of  the  offense  of  bribery.  The 
application  is  one  of  great  importance  to  the  defendant,  as  such,  appli- 
cations generally  are,  and  is  also  one  of  exceptional  importance  to  the 
public,  because  of  the  character  of  the  crime  charged  and  the  power 
of  the  office  held  by  the  defendant.  I  have  read  the  entire  record,  -which 
is  voluminous;  the  stenographer's  minutes  alone  consisting  of  more 
than  600  pages.  I  have  examined  all  the  grounds  urged  on  behalf  of 
the  application  with  painstaking  care  and  will  discuss  them  in    detail. 

[1]  There  was  no  error  in  admitting  the  unsigned  telegram,  ad- 
dressed to  the  defendant,  and  claimed  by  the  complaining  witness, 
Kendall,  to  have  been  sent  by  him  to  the  defendant.  It  was  shown 
that  Kendall  dictated  it,  that  his  secretary  sent  it  from  New  Y"orlc  to 
Albany,  that  it  was  received  in  the  Albany  office  of  the  telegraph  com- 
pany, a  copy  of  the  message  being  preserved  and  produced,  and  that 
it  was  delivered  by  a  messenger  to  one  of  the  regular  attendants  at  the 
gate  of  the  railing  of  the  entrance  to  the  chamber  of  the  Senate,  of 
which  the  defendant  was  a  member.  In  addition  to  all  this,  there  was 
the  testimony  of  Kendall  that  he  subsequently  had  a  telephonic  conver- 
sation with  the  defendant,  in  which  the  latter  had  inquired  w^hat  he 
meant  by  the  telegram.  The  defendant  denies  that  he  ever  received  the 
message.  It  needs  no  argument  to  show  that  under  such  circumstances 
it  was  the  plain  duty  of  the  court  to  admit  the  telegram  in  evidence  and 
leave  it  to  the  jury  to  determine  the  question  of  credibility. 

Complaint  is  also  made  of  references  to  communications  made  by 
Kendall  to  the  Governor  of  the  state,  which  references  are  contained 
both  in  the  testimony  and  in  the  summing  up  of  the  district  attorney. 
When  the  first  of  such  references  appeared  in  the  testimony,  no  objec- 
tion was  made  until  after  the  question  was  answered,  and  no  motion 
to  strike  out  was  made  nor  was  any  ruling  by  the  court  asked  for. 
When  the  matter  was  again  touched  upon  in  the  examination,  the  de- 
fendant was  asked,  "Had  you  ever  had  any  trouble  with  him  (ICendall) 
up  to  the  time  he  accused  you  to  the  Governor?"  and  objection  was 
made  to  the  question  as  "characterizing,"  which  the  court  overruled, 
remarking  that  everybody  knew  what  was  referred  to.  The  record 
does  abundantly  show  what  was  meant,  and  olainly  there  is  no  fair 
ground  for  an  allegation  of  error  in  this. 

[2]  When  the  counsel  for  the  defendant  stmimed  up,  he  stated  to 
the  jury  a  supposed  conversation  as  taking  place  between  Kendall  and 
the  Governor.  When  the  district  attorney  summed  up,  he  referred  to 
this  statement  of  the  defendant's  counsel,  and  said  that  he  wished  he 
could  tell  the  jury  the  advice  the  Governor  gave  to  the  defendant,  but, 
on  objection  from  the  defendant's  counsel,  was  stopped  by  the  court 
and  withdrew  his  remark.    To  some  extent,  this  was  said  in  answer 


Digitized  by 


Google 


Sup.  Ct)  PBOFLB  V.  8TILWELL  631 

to  the  argtiment  of  the  defendant's  attorney ;  but  as  the  court  checked 
anything  further,  and  the  remark  was  withdrawn,  it  is  difficult  to  see 
how  any  harm  was  done  to  the  defendant. 

[3]  The  claim  made  that  the  trial  judge  should  have  rebuked  the 
witness  Kendall  for  volunteering  testimony  is  wholly  without  merit 
At  the  stage  of  the  cross-examination  referred  to  the  defendant's  at- 
torney had  just  read  Kendall's  letter  to  Lewis,  in  which  Kendall  states 
that  he  incloses  the  check  for  $250,  "as  per  my  promise  yesterday." 
Then  came  the  following : 

"Q.  Did  you  make  any  promise  to  Mr.  Lewis  'yesterday'  before  that  letter 
was  written?    A.  No,  sir;  the  promise  was  to  Mr.  Stllwell. 

"Mr.  Moore:   I  move  to  strike  that  latter  part  out.  If  the  court  please. 

The  Court:    All  after  'no'  will  be  stricken  out 

"The  Witness :  No.  Q.  Then  that  statement  In  the  letter  as  to  'my  prom- 
ise yesterday'  is  Inaccurate  again.  A.  No,  sir;  it  is  not  As  per  my  prom- 
ise to  Senator  StllweU. 

"Mr.  Moore:   I  move  to  strike  that  out 

"The  Court :  Yes ;   strike  out.  that  remark  as  volunteered. 

"Mr.  Moore:    And  I  ask  the  court  to  Instruct  the  witness. 

"The  Court :  I  will  give  such  instructions  to  the  witness  as  the  court  thinks 
necessary." 

It  is  manifest  here  that  the  witness  was  not  seeking  to  volunteer  any- 
thing not  logically  embraced  in  the  subject  of  inquiry.  The  answer 
was  only  such  as  any  witness  would  naturally  give.  That  the  exam- 
ining counsel  was  not  disposed  to  be  quite  fair  to  the  witness  was 
disclosed  the  next  instant,  when  he  sought  to  make  it  appear  that  the 
witness  had  injected  something  into  the  letter  that  had  no  warrant  in 
fact.  In  such  a  situation,  the  witness  was  quite  within  his  rights  in 
giving  the  explanation  he  did.  Not  only  was  there  no  justification  for 
the  attempt  of  the  counsel  to  secure  from  the  court  instructions  to  the 
witness  as  to  the  manner  in  which  he  should  give  testimony,  with  the 
implied  censure  which  would  have  accompanied  such  instructions,  but 
the  court  might  well  have  refused  the  motion  to  strike  out  the  witness' 
explanation,  which  was  entirely  relevant  and  natural  and  justified. 
The  counsel  was  seeking  to  convey  a  wrong  impression  to  the  jury ; 
the  witness  was  only  sedcing  to  add  a  fact  necessary  to  a  true  under- 
standing of  the  point  under  inquiry. 

[4]  I  think  the  trial  court  was  right  in  refusing  to  admit  the  photo- 
graphs of  the  signs  placed  by  the  witness  Kendall  upon  his  building 
and  containing  fuller  details  of  his  differences  with  the  New  York 
Stock  Exchange.  That  such  differences  existed  appeared  frequently 
in  the  evidence,  and  that  the  witness  had  long  had  a  bitter  feeling  and 
alleged  grievance  and  had  maintained  litigation  against  the  Stock  Ex- 
change was  shown  in  many  places,  and  it  was  quite  proper  not  to  per- 
mit the  very  bulky  record  to  be  still  further  enlarged  by  the  details 
of  this  difficulty. 

[6]  Error  is  also  alleged  to  have  been  committed  in  the  examina- 
tion of  the  witness  Fields,  who  claims  to  have  overheard  the  telephonic 
conversation  between  the  defendant  and  Kendall.  Over  the  objection 
of  defendant's  counsel  Fields  was  permitted  to  state  that  the  defend- 
ant spoke  slowly  and  that  he  wrote  rapidly.    It  is  claimed  that  these 
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words  express  conclusions;  but  I  do  not  see  how  the  information 
sought  to  be  elicited  could  be  asked  for  or  conveyed  by  the  use  of 
terms  less  objectionable. 

[8]  Neither  do  I  think  any  error  was  committed  by  tlie  trial  judge 
in  failing  to  follow  out  the  suggestion  of  one  of  the  jurors  that  the 
conversation  claimed  to  have  been  written  down  by  the  witness  during 
the  13  minutes  it  was  being  carried  on  be  dictated  to  the  witness,  to 
find  out  how  long  it  would  take  him  to  write  it.  The  attorney  for  the 
defendant  did  not  second  this  suggestion,  and  ought  not  to  complain 
now  that  it  was  not  adopted. 

[7]  So  far  as  concerns  the  cross-examination  of  the  defendant,  I 
do  not  think  that  the  limits  permitted  by  the  decisions  of  the  Court  of 
Appeals  were  transgressed  in  this  case.  In  People  v.  Webster,  139 
N.  Y.  73,  84,  34  N.  E.  730,  it  was  said  that  it  is  now  an  elementary 
rule  that  a  witness  may  be  specifically  interrogated  upon  cross-exam- 
ination in  regard  to  any  vicious  or  criminal  act  of  his  life,  and  may  be 
compelled  to  answer  unless  he  claims  his  privilege,  and  that  a  party 
who  offers  himself  as  a  witness  in  a  criminal  case  is  not  exempt  from 
the  operation  of  this  rule.  In  People  v.  Hinksman,  192  N.  Y.  421, 432, 
85  N.  E.  676,  the  rule  was  stated  in  different  and  perhaps  broader  lan- 
guage, namely,  that  the  defendant  may  upon  cross-examination  "be 
interrogated  as  to  any  specific  act  or  thing  which  may  affect  his  char- 
acter and  tend  to  show  he  is  not  worthy  of  belief."  The  cross-exam- 
ination of  the  defendant  and  his  witness  Lewis  was  well  within  the 
limits  permitted  by  the  rule  set  forth  in  the  cases  above  cited,  and  re- 
iterated and  applied  in  other  cases  too  numerous  to  cite.  There  are 
cases  in  which  it  may  seem  that  the  courts  on  appeal  have  not  per- 
mitted the  rule  to  be  followed  as  broadly  as  the  language  in  whidi  it 
has  been  enunciated  would  imply  it  was  intended;  but  those  will  be 
found  to  be  cases  where  the  evidence  was  evenly  balanced  and  where 
the  trial  court  had  gone  too  far  in  allowing  cross-examinatic«i  into  de- 
tails. But  this  is  not  such  a  case.  It  is  impossible  to  read  this  record 
without  perceiving  that  the  defendant's  guilt  was  abundantly  estab- 
lished, and  that  the  conclusion  reached  by  the  jury  could  not  have  been 
influenced  by  any  small  and  debatable  item  of  evidence.  It  is  likewise 
evident  from  the  record  that  the  learned  trial  judge  did  not  allow  too 
great  latitude  in  going  into  details. 

[8]  I  cannot  see  any  force  in  the  argument  that  the  witness,  As- 
semblyman McGrath,  should  have  been  permitted  to  testify  to  what 
the  defendant  had  told  him  concerning  statements  Kendall  had  made 
to  the  defendant,  so  the  defendant  claimed,  about  some  one  having 
approached  Kendall  on  behalf  of  the  Assembly  Codes  Committee  of 
which  Mr.  McGrath  was  chairman.  Of  course,  statements  made  by 
the  defendant,  no  matter  to  whom,  were  incompetent  as  evidence  in 
the  defendant's  favor.  People  v.  Dolan,  186  N.  Y.  4,  78  N.  E.  569, 
116  Am.  St.  Rep.  521,  9  Ann.  Cas.  453.  Besides,  the  testimony  of- 
fered was  on  a  point  that  was  immaterial. 

[9]  It  is  urged  that  the  district  attorney,  both  in  his  opening  and 
closing  addresses,  made  improper  and  prejudicial  remarks  against  the 
defendant.    Some  of  the  questions  under  this  head  have  already  been 
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discussed,  and,  without  taking  up  in  detail  the  remaining  ones,  it  is 
sufficient  to  say,  that  a  careful  examination  of  such  addresses  convinces 
me  that  the  district  attorney  did  not  transgress  the  legitimate  privileges 
of  a  prosecuting  attorney  in  addressing  a  jury.  These  are  stated  by 
the  court  in  People  v.  Doody,  172  N.  Y.  165,  174,  175,  64  N.  E.  807, 
809,  as  follows: 

"In  the  trial  of  a  cTlmlnal  case  the  district  attorney  Is  entitled  to  discuss 
before  the  jury  all  the  facts  and  circumstances  bearing  upon  the  issue  with 
the  same  freedom  that  is  to  be  awarded  to  counsel  In  any  case.  He  may  not 
attempt  to  inject  Into  the  case  facts  or  circumstances  foreign  to  the  issue  or 
not  within  the  scope  of  the  evidence,  but  subject  to  these  restrictions  he  is 
entitled  to  argue  the  case  with  the  same  freedom  of  speech  that  the  courts 
concede  to  counsel  generally  in  the  trial  of  Issues  of  fact  before  juries.  'The 
Jiu'y  system  would  fail  much  more  frequently  than  it  now  does  if  freedom 
of  advocacy  should  be  unduly  hampered  and  counsel  should  be  prevented 
from  exercising  within  the  four  comers  of  the  evidence  the  widest  latitude 
by  way  of  comment,  denunciation  or  appeal  In  advocating  his  cause.'  Per 
Andrews,  J.,  in  WUllams  v.  Brooklyn  Blev.  B.  K.,  126  N.  Y.  102,  103  [2(J 
N.  B.  1048]." 

The  case  of  People  v.  Fielding,  158  N.  Y.  542,  53  N.  E.  497,  46  L. 
R.  A.  641,  70  Am.  St.  Rep.  495,  relied  on  by  the  defendant,  was  an 
exceptional  one,  as  there  the  prosecuting  attorney  went  beyond  the 
evidence  and  the  bounds  of  reasonable  moderation,  which  is  not  the 
case  here. 

[10]  The  final  argument  made  on  behalf  of  the  defendant  is  that, 
the  Senate  having  heard  these  charges  and  passed  upon  them  and  ac- 
quitted the  defendant,  its  action  is  final  and  conclusive.  It  would  be 
unfortunate  if  such  were  the  law.  But  it  is  not  the  law.  Even  a  judg- 
ment of  impeachment  and  removal  from  office  does  not  exempt  the 
one  impeached  from  indictment  and  punishment  according  to  law,  as 
article  6,  §  13,  ^f  the  Constitution  expressly  provides.  So,  too,  article 
13,  §  2,  declares  official  bribery  and  corruption  tp  be  a  felony.  The 
Constitution  does  protect  members  of  the  Legislature  by  declaring  that 
"for  any  speech  or  debate  in  either  house  of  the  Legislature,  the  mem- 
bers shall  not  be  questioned  in  any  other  place"  (article  3,  §  12),  and 
makes  each  house  the  judge  of  the  qualifications  of  its  own  members 
(article  3,  §  10).  The  present  case  forcibly  shows  how  unfortunate 
for  socie^  it  would  be  if  such  constitutional  immunity  extended  so  far 
as  is.  claimed  on  behalf  of  the  defendant. 

Complaint  seems  to  be  made  that  the  conviction  of  the  defendant 
is  an  encroachment  by  one  independent  department  of  the  government 
utxjn  the  prerosjatives  of  another.  But  there  is  no  such  encroachment. 
The  defendant's  counsel  may  be  right  in  his  claim  that  the  determina- 
tion of  the  Senate  is  conclusive  upon  the  question  of  the  defendant's 
qualifications  to  sit  in  that  body.  That  determination  the  courts  have 
not  sought  to  reverse  or  in  any  wise  affect.  But  in  like  manner  that 
determination  in  no  wise  touches  the  right  and  duty  of  the  courts  to 
proceed  in  the  customary  way  to  exercise  their  power  by  impeachment 
and  conviction  and  imprisonment,  if  that  is  the  suitable  punishment, 
and  if  such  imprisonment  prevents  the  attendance  of  the  Senator  at 
the  sessions  of  the  legislative  body  of  which  he  has  been  found  a  fit 
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member,  that  consequence  is  only  an  incident  of  the  performance  by 
one  governmental  department  of  its  constitutional  functions  and  is 
not  an  invasion  of  the  powers  of  another  department. 

As  I  have  no  doubt  that  the  judgment  should  stand,  the  application 
for  a  certificate  of  reasonable  doubt  must  be  denied. 


PEOPLE  V.  FIRTH. 
(Supreme  Conrt,  Appellate  Division,  Second  Department    Jane  27, 1913.) 

1.  Chimin AL  Law  (§  1024*) — Appeal — Right  of  State  to  Appeal. 

Under  the  direct  provisions  of  Code  Cr.  Proc.  §  618,  the  state  may  ap- 
peal from  a  judgment  sustaining  a  demurrer  to  the  information. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  i|  259»-2614; 
Dec.  Dig.  §  1024.*] 

2.  Indictment  and  Infobhation  (|  69*) — Infobuation — Sufficiency. 

An  Information  containing  averments  which  would  be  suflSdent  In  an 
indictment  is  good. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  H  180,  181;  Dec  Dig.  S  59.*] 

8.  Indictment  and  Infobmation  (f  125*) — Duplioitt — ^"Pbacwcb"  of  Dbn- 

TISTBT. 

Public  Health  Law  (Consol.  Laws  1909,  c.  45)  S  194,  prescribes  who 
may  be  licensed  to  practice  dentistry,  and  section  199  declares  that  ev- 
ery person  practicing  dentistry  shall  register  in  the  office  of  the  clerk 
of  the  county  where  his  place  of  business  Is  located,  while  secUon  203 
malces  a  violation  of  these  requirements  a  crime.  An  information  al- 
leged that  accused  at  divers  times  between  January  1,  1910,  and  Noreni- 
ber  1,  1911,  did  unlawfully  and  knowingly  In  the  county  of  Kings,  not 
being  then  and  there  a  dentist  licensed  to  practice  as  such  in  this  state, 
and  not  being  then  and  there  registered  In  the  office  of  the  clerk  of  tbit 
county,  bold  himself  out  to  the  public  as  practicing  dentistry,  and  did 
unlawfully,  willfully,  and  knowingly  practice  dentisti^.  Held  that,  as 
"practice"  results  from  a  series  of  acts  and  indicates  the  pursuit  of  the 
business,  the  information  alleging  that  accused  did  on  divers  times  pra^ 
tlce  dentistry  is  not  bad,  but  charges  only  one  offense,  which  Is  the  con- 
tlnuing  practice  contrary  to  the  statute. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  a  334-400;    Dec.  Dig.  S  125.» 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5485-5488.] 

Appeal  from  Court  of  Special  Sessions,  New  York  County. 

Alfred  G.  Firth  was  charged  with  illegally  practicing  dentistry,  and 
from  a  judgment  allowing  accused's  demurrer  to  the  information  the 
People  appeal.    Reversed. 

See,  also,  140  N.  Y.  Supp.  1136. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Hersey  Egginton,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey,  Dist.  Atty.,  and  Harry  G.  Anderson,  Asst.  Dist.  Atty.,  both  of 
Xew  York  City,  on  the  brief),  for  the  People. 

BURR,  J.  [1]  From  a  judgment  of  the  Court  of  Special  Sessions 
allowing  a  demurrer  to  an  information  upon  the  ground  of  insufficiency, 

•For  other  case*  lea  aunt  topic  *  i  huubbb  la  Dm.  &  Am.  Dlia.  1107  to  data^  *  Rap'r  Indent 
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the  people  appeal  to  this  court.  Such  an  appeal  lies.  Code  of  Crim- 
inal Procedure,  §  518;  People  v.  Hammerstein.  150  App.  Div.  212, 
134  N.  Y.  Supp.  730;  Id.,  155  App.  Div.  204,  139  N.  Y.  Supp.  1075. 
The  information  charges  that  defendant  at  divers  times  between  Jan- 
uary 1,  1910,  and  November  1,  1911,  and  particularly  on  specific  dates 
mentioned,  at  a  place  within  the  county  of  Kings  particularly  df- 
scribed,  "did  unlawfully,  willfully,  and  knowingly,  not  being  then  and 
there  a  dentist  licensed  to  practice  as  such  in  this  state,  and  not  being 
then  and  there  registered  in  the  office  of  the  clerk  of  this  county, 
*  *  *  hold  himself  out  to  the  public  as  practicing  dentistry,  and 
did  unlawfully,  willfully,  and  knowingly  practice  dentistry."  The  Pub- 
lic Health  Law  (Consolidated  Laws,  c.  45  [Laws  of  1909,  c.  49],  §  194) 
prescribes  who  shall  be  deemed  licensed  to  practice  dentistry  in  this 
state,  and  the  conditions  upon  which  such  licenses  may  be  obtained. 
It  also  requires  (section  199)  that  every  person  practicing  dentistry  in 
this  state  shall  register  in  the  office  of  the  clerk  of  the  county  where 
his  place  of  business  is  located.  A  violation  of  these  requirements  is 
made  a  crime.    Section  203. 

[I]  We  think  that  the  demurrer  was  improperly  allowed.  State- 
ments which,  if  found  in  an  indictment  of  a  grand  jury,  would  be 
sufficient,  are  likewise  sufficient  for  the  purposes  of  an  information. 
People  V.  Hammerstein,  155  App.  Div.  204,  139  N.  Y.  Supp.  1075 ; 
People  V.  Brown,  153  App.  Div.  234,  138  N.  Y.  Supp.  7. 

[3]  It  is  a  practice,  not  an  act  as  distinguished  therefrom,  with 
which  defendant  is  charged,  and  which  the  statute  forbids.  Practice 
results  from  a  series  of  acts.  Fox  v.  Smith,  197  N.  Y.  527,  90  N.  E. 
1158,  reversing  123  App.  Div.  369,  108  N.  Y.  Supp.  181,  on  dissenting 
opinion  of  Clarke,  J.,  in  this  court ;  Penn  Collieries  Co.  v.  McKeever, 
183  N.  Y.  98,  75  N.  E.  935,  2  L.  R.  A.  (N.  S.)  127;  City  of  Water- 
town  V.  Rodenbaugh,  112  App.  Div.  723.  98  N.  Y.  Supp.  885 ;  Payne 
V.  State,  112  Tenn.  588,  79  S.  W.  1025 ;  The  Apothecaries  Co.  v.  Jones, 
Law  Rep.  1  Q.  B.  Div.  1893,  p.  89.  As  was  said  by  the  Supreme  Court 
of  Tennessee  in  Payne  v.  State,  supra : 

Practice  "In  respect  of  the  subject  In  connection  witb  which  it  is  used  in- 
dicates the  pursuit  of  a  business." 

The  specific  acts  resulting  in  a  practice  may  or  may  not  be  unlawful 
in  themselves.  If  they  are  unlawful,  the  offender  may  be  prosecuted 
or  punished  separately  therefor.  Such  was  the  case  in  People  v.  Dud- 
enhausen,  130  App.  Div.  760,  115  N.  Y.  Supp.  374,  affirmed  195  N.  Y. 
554,  88  N.  E.  1127.  There  the  statute  forbade,  not  only  the  practice 
of  medicine  under  a  false  or  assumed  name,  but  also  an  act,  namely, 
falsely  impersonating  another  practitioner  of  a  like  or  different  name. 
The  indictment  charged  the  act  of  false  impersonation  on  a  particular 
occasion  with  a  particular  individual,  and  it  was  there  held  to  be  er- 
ror to  permit  evidence  of  similar  acts  on  other  and  different  occasions. 
But,  when  the  series  of  acts  is  made  by  the  statute  a  separate  and  dis- 
tinct offense,  "they  need  not  be  specially  described,  for  it  is  not  each 
or  all  the  acts  of  themselves,  but  the  practice  or'  habit  which  produces 
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the  principal  evil  and  constitutes  the  crime."    Commonwealth  v.  Pray, 
13  Pick.  (Mass.)  359. 

Since  the  foregoing  was  written,  the  learned  district  attorney,  with 
commendable  frankness,  has  called  our  attention  to  a  very  recent  de- 
cision of  the  Supreme  Court  of  Kansas,  which,  in  construing  a  statute 
of  that  state  relating  to  the  practice  of  medicine  without  registration, 
held  that  said  statute  did  not  create  a  continuing  offense  involving  a 
general  course  of  customary  conduct,  but  penalized  each  specific  act 
of  practice  with  which  defendant  was  charged.  State  of  Kansas  v. 
Cotner,  87  Kan.  864,  127  Pac.  1.  42  L.  R.  A.  (N.  S.)  768.  We  think 
that  case  is  clearly  distinguishable  from  the  case  at  bar.  In  the  Cotner 
Case,  the  information  contained  15  different  counts,  upon  8  of  which 
defendant  was  convicted.  One  charged  him  with  opening  an  office  for 
the  reception  and  treatment  of  patients,  and  advertising  himself  as 
qualified  imder  the  law  to  treat  the  sick  and  others  afflicted  with  bodily 
infirmities,  and  seven  charged  him  with  treating  seven  different  persons 
on  dates  specified.  After  conviction  in  the  district  court,  defendant 
was  sentenced  to  pay  eight  several  fines.  He  appealed,  and  the  Su- 
preme Court  in  its  opinion  said : 

"The  question  raised  by  this  appeal  is  whether  or  not  practicing  medicine 
without  a  license  is  a  continuing  offense,  for  which  only  a  single  penalty  ma; 
be  Imposed  for  the  entire  time  antedating  the  prosecution.  This  questioo 
is  one  of  statutory  interpretation." 

The  Kansas  statute  in  express  terms  defined  what  should  be  re- 
garded as  practicing  medicine  within  the  meaning  of  the  act,  and  with- 
in the  terms  thereof  was  included  using  the  words  or  letters  "Dr.," 
"Doctor,"  "M.  D."  or  any  other  title  representing  that  the  person  to 
whose  name  such  title  is  affixed  is  engaged  in  the  practice  of  medicine 
or  representing  or  advertising  by  any  means  or  through  any  medium 
whatsoever,  or  in  any  manner  whatsoever,  so  as  to  indicate  that  the 
person  so  representing  or  advertising  is  authorized  to  or  does  practice 
medicine,  and  also  prescribing  or  recommending  for  a  fee  for  like  use 
any  drug  or  medicine  for  the  cure  or  relief  of  any  bodily  infirmity  or 
disease  of  another  person.  General  Statutes  of  Kansas,  1909,  §  8090. 
The  statute  also  provided  that  "any  person  violating  any  of  the  provi- 
sions of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor,"  and  it 
provided  punishment  therefor.  In  Arming  the  judgment  of  the  Dis- 
trict Court,  the  Supreme  Court  said : 

"Unlike  the  British  Apothecaries  Act  [considered  in  Apothecaries  Ca  t. 
Jones,  supra]  the  statute  has  not  remitted  us  to  any  general  understanding 
of  the  meaning  of  the  word  "practice.'  By  virtue  of  the  legislattve  definitioa, 
to  prescribe,  for  a  fee,  any  drug  for  the  relief  of  any  disease  of  another 
person,  Is  to  practice  medicine.  It  is  not  necessary  that  this  be  done  fre- 
quently, customarily,  or  habitually.  One  isolated  instance  is  sufficient,  and 
the  penalty  is  affixed  to  each  offense." 

The  statute  of  this  state  contains  no  such  precise  definition  of  the 
word  "practice"  as  is  found  in  the  Kansas  statute.  It  is  true  that  it 
does  specify  certain  acts  closely  related  to  the  practice  of  dentistry, 
the  commission  of  which  is  maide  criminal.  (Public  Health  Law,  su- 
pra, §§  203b,  203c.    But  these  are  separate  and  distinct  crimes  from 
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that  of  the  general  practice  of  dentistry,  for  which  different  degrees 
of  punishment  are  prescribed. 

We  think,  therefore,  that  the  demurrer  should  have  been  overruled, 
and  the  judgment  of  this  court  is  that  the  judgment  of  the  Court  of 
Special  Sessions  must  be  reversed.    All  concur. 


A.  ft  M.  BOBBINS,  Iqc,  v.  HILL  et  al. 
(Supreme  Court,  Special  Term,  Kings  County.     June  20,  1913.^ 

1.  COBPOBATIONS    (S  316*) — OlTICBKS — DiRKCTOBS. 

Where  the  directors  of  a  corporation  voted  themselves  unlawful,  ex- 
travagant. Improper,  and  fraudulent  salaries,  seeking  to  obtain  an  un- 
fair advantage  over  their  fellow  stockholders,  they  may  be  compelled  to 
account  for  the  profits  or  moneys  so  taken. 

[Ed.  Note. — For  other  cases,  see  Corporations,  C«it  Dig.  fi  1401,  1402, 
1404-1406,  1408,  1409,  1412-1414;    Dec.  Dig.  i  316.*] 

2.  COBPOBATIONS    (S  319*) — DiBECTOBS — MISCONDUCT — ^ACTION. 

In  an  action  against  the  directors  and  officers  of  a  corporation  to  re- 
cover the  amount  of  alleged  fraudulent  salaries  granted  one  another 
through  a  conspiracy,  evidence  held  Insufficient  to  show  that  the  di- 
rectors were  guilty  of  the  oftense  charged. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  H  1^15,  1416- 
1425;    Dec  Dig.  t  319.*] 

8.  COBPORATIONS    (§    316*) — ^DlBECTOBS — DtJTntB. 

Directors  of  a  corporation  occupy  a  fiduciary  relation,  acting  both  for 
the  corporation  and  all  of  the  stockholders,  and  so  they  cannot  deal 
with  themselves  for  their  own  benefit,  to  the  detriment  of  the  corpora- 
tion or  the  minority  stockholders. 

lEd.  Note. — ^For  other  cases,  see  Corporations.  Cent.  Dig.  §§  1401,  1402, 
1404-1406,  1408,  1409,  1412-1414;   Dec.  Dig.  §  316.*] 

Action  by  A.  &  M.  Robbins,  Incorporated,  against  John  Hill  and 
others.    Judgment  for  defendants. 

Phillips,  Mahoney,  &  Waener,  of  New  York  City,  for  plaintiff. 
Robt.  H.  Elder,  of  New  York  City,  for  defendants. 

MANNING,  J.  This  action  was  commenced  by  the  plaintiff  com- 
pany against  all  the  defendants  named  herein,  charging  them  with  the 
commission  of  alleged  illegal  acts  and  practices  while  they  were  officers 
and  directors  of  the  corporation.  The  issues  so  far  as  the  defendants 
Newton  and  Dunhill  are  concerned  have  already  been  disposed  of  in 
the  trial  recently  had  before  Mr.  Justice  Putnam,  and  hence  the  present 
controversy  affects  only  questions  arising  between  the  plaintiff  corpo- 
ration and  the  defendants  Powell,  Hill,  and  Roods.  All  the  defendants 
were  formerly  connected  with  the  company  in  the  capacity  of  officers 
and  directors. 

The  complaint  alleges  that  prior  to  the  time  of  holding  a  meeting 
of  the  board  of  directors  on  the  29th  day  of  November,  1907,  follow- 
ing a  special  meeting  of  the  stockholders  on  the  same  day,  the  five  de- 
fendants, namely,  Powell,  Hill,  Dunhill,  Newton,  and  Roods,  "under 

*For  oUisr  casw  sea  lune  tople  *  t  MmtBUi  In  Dec.  A  Am.  Dig*.  1907  to  date,  A  Rap'r  ladeze* 
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the  guidance  and  direction  of  the  defendants  Stephen  E.  Powell,  John 
Hill,. and  Joseph  Newton,  entered  into  a  combination,  agreement,  and 
conspiracy  to  appropriate  the  funds  and  profits  of  said  company  to 
the  use  of  the  said  Stephen  E.  Powell,  John  Hill,  and  Joseph  Newton, 
and  also  to  defraud  the  other  stockholders  of  this  corporation  from 
receiving  their  just  and  lawful  share  of  the  net  profits  of  this  corpora- 
tion." The  so-called  unlawful  scheme  whereby  the  persons  named 
sought  to  enrich  themselves  at  the  expense  of  their  fellow  stockholders 
consisted  in  passing  a  resolution  at  the  meeting  of  November  29,  1907, 
whereby  certain  increases  of  salary  were  made  to  those  already  receiv- 
ing salaries,  and  voting  an  excessive  and  improper  salary  to  one  of  the 
persons  named,  who  before  that  date  had  not  been  in  receipt  of  any 
salary  at  all.  The  particular  allegations  concerning  the  salary  question 
are  set  forth  in  the  complaint  as  follows : 

"(14)  That  thereafter  and  in  pursuance  of  said  unlawful  combination  and 
conspiracy,  and  on  or  about  November  29,  1907,  at  a  meeting  of  the  board  of 
directors  of  the  plaintiff  corporation,  at  which  the  aforementioned  directors 
Stephen  E.  Powell,  John  Hill,  John  DunhlU,  and  Chester  H.  Roods  were 
present,  Stephen  K.  Powell  was  elected  president,  J.oseph  Newton  was  elected 
vice  president,  and  treasurer,  and  John  Hill  was  elected  secretary  and  gen- 
eral manager  for  the  ensuing  year.  That  at  the  said  meeting  of  the  board 
of  directors  on  November  29,  1997,  at  which  the  said  oflicers  were  elected  a» 
aforesaid,  Stephen  E.  Powell,  one  of  the  defendants,  was  voted  a  salary  of. 
thirteen  thousand  five  hundred  ($13,500)  dollars  a  year  as  president;  Joseph 
Newton,  one  of  the  defendants,  was  voted  a  salary  of  six  thousand  ($6,000) 
dollars  a  year  as  treasurer,  and  John  Hill,  one  of  the  defendants,  was  voted 
a  salary  of  ten  thousand  five  hundred  ($10,500)  dollars  a  year  as  secretary  and 
general  manager,  the  said  salaries  to  begin  December  1,  1907. 

"(15)  That  prior  to  November  29,  1907,  the  president  of  the  corporation 
was  paid  a  yearly  salary  of  nine  thousand  ($9,000)  dollars  and 'the  treasurer 
was  paid  a  yearly  salary  of  five  thousand  ($5,000)  dollars.  Prior  to  said  date 
the  secretary  received  no  salary,  and  the  defendant  John  Hill  had  nominally 
held  the  office  of  general  manager  of  the  corporation  since  December  13,  1904, 
without  compensation. 

"(16)  That  by  the  said  salaries  voted  by  the  board  of  directors  at  the  said 
meeting  held  on  November  29,  1907,  the  salary  of  Stephen  E.  Powell,  as  presi- 
dent, was  increased  by  four  thousand  five  hundred  ($4,500)  dollars;  the  sal- 
ary of  Joseph  Newton,  as  vice  president  and  treasurer,  was  Increased  by  one 
thousand  ($1,000)  dollars,  and  the  said  John  Hill,  who  had  heretofore  re- 
ceived no  salary,  was  voted  a  salary  of  ten  thousand  five  hundred  ($10,500* 
dollars,  making  a  total  increase  in  salaries  of  sixteen  thousand  ($16,000)  dol- 
lars, passed  at  the  said  meeting,  which  increases  were  more  than  ten  (10%) 
per  cent  of  the  par  value  of  the  capital  stock  of  plaintiff  corporation." 

The  complaint,  which  to  say  the  least  is  very  general  in  its  nature, 
and  apparently  contains  more  conclusions  than  facts,  also  charges  the 
defendant  Hill  especially,  with  many  other  alleged  violations  of  duty 
while  he  was  acting  as  the  company's  general  manager,  but  to  my  mind 
they  are  not  of  sufficient  importance  to  require  any  extended  discus- 
sion. 

[1]  If  these  defendants  committed  the  offense  of  looting  the  com- 
pany by  voting  themselves  unlawful,  extravagant,  improper,  and  fraud- 
ulent salaries,  and  thereby  sought  to  get  any  unfair  advantage  over 
their  fellow  stockholders,  and  this  is  the  main  charge,  then  judgment 
should  be  pronounced  against  them,  and  they  should  be  made  to  ac- 
count for  the  profits  or  moneys  so  taken  by  them. 
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[2]  The  case  received  the  most  careful  attention  from  the  court 
during  a  protracted  trial,  at  which  the  plaintiff  was  given  every  pos- 
sible opportunity  to  substantiate  the  charges  made,  but  in  my  opinion 
there  was  utter  failure  of  proof  on  the  part  of  the  plaintiff  to  sustain 
the  alleged  charges,  and  the  evidence  seemingly  resolves  itself  into  an 
exhibition  of  excessive  bad  blood  and  intense  ill  feeling  on  the  part 
of  those  who  at  present  control  the  company  as  against  the  defendants, 
who  formerly  managed  its  affairs. 

The  company  was  organized  in  November,  1904,  with  a  capital  of 
$150,000,  the  original  incorporators  being  Stephen  E.  Powell,  Joseph 
Newton,  William  Gow,  William  S.  Hurley,  and  Howard  Maxwell,  and 
those  same  persons  were  named  as  directors  for  the  first  year.  There- 
after, on  the  13th  day  of  December,  1904,  a  meeting  of  the  board  of 
directors  was  held;  Hurley,  Powell,  and  Maxwell  being  present  in 
person,  and  Gow  and  Newton  being  represented  by  proxy.  At  this 
meeting  officers  were  elected,  salaries  were  fixed,  and  the  appointment 
of  a  general  manager  was  decided  upon.  The  man  selected  for  this 
important  place  was  the  defendant  Hill,  who  it  appears  possessed  con- 
siderable practical  knowledge  of  the  business,  and  controlled  certain 
lines  of  customers  which  the  company  was  desirous  of  obtaining.  He 
had  been  a  very  large  buyer  from  the  firm  of  A.  &  M.  Robbins ;  and, 
when  that  firm  decided  to  retire,  the  proposition  was  broached  that 
Hill  would  be  the  best  man  to  take  over  the  concern,  and  carry  on 
the  business.  It  appeared  from  the  evidence  that  Hill  was  agreeable 
to  the  proposition,  but  lacking  the  capital,  and  finding  it  impossible  to 
finance  the  enterprise  alone,  he  brought  the  matter  to  the  attention  of 
Maxwell,  Gow,  and  Hurley,  and  as  a  result  the  necessary  sum  of 
$50,000  was  procured,  and  the  company  was  started.  •  Not  a  dollar  of 
the  promoter's  own  money  was  invested,  however,  for  as  appears  by 
the  evidence  it  was  the  money  of  the  Borough  Bank  of  Brooklyn  which 
was  employed  to  make  the  purchase,  the  scheme  being  accomplished  by 
the  parties  concerned  making  or  indorsing  a  note  to  the  bank  and  put- 
ting up  the  stock  of  the  Robbins  Company  as  collateral  security.  Sub- 
sequently the  indebtedness  to  the  Borough  Bank  was  partially  repaid 
from  the  dividends  declared  on  the  stock  of  the  company,  but  a  large 
part  still  remains  unpaid,  and  the  bank  is  now  the  holder  of  a  number 
of  shares  of  the  company's  stock  out  of  which  it  may  or  may  not  real- 
ize something  to  repay  the  depositors  of  the  bank  whose  money  was 
thus,  to  put  it  mildly,  questionably  employed  in  the  purchase  of  the 
chicken  business  of  A.  M.  Robbins  &  Co.  At  the  meeting  last  re- 
ferred to  the  salary  of  Powell  was  fixed  at  $9,000  per  year ;  that  of 
Newton  at  $5,000  per  year,  while  the  other  officers.  Maxwell,  the  secre- 
tary, and  Hill,  as  general  manager,  were  given  no  salary.  Maxwell 
by  reason  evidently  of  his  connection  with  the  Borough  Bank,  and 
in  the  case  of  Hill,  the  proof  shows  that  he  voluntarily  offered  to  serve 
the  company  without  pay  for  the  first  two  years,  or  until  the  concern 
was  firmly  established,  when  he  says  it  was  understood  proper  com- 
pensation was  to  be  arranged  for  him. 

The  company  seemed  to  prosper  from  the  start,  and  its  ultimate 
success  was  reasonably  assured.  The  active  work  was  in  charge  of  the 
defendants  Powell  and  Newton,  who  with  the  regular  stafiE  of  em- 
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ployes  conducted  the  operations  of  the  concern,  while  the  whole  was 
under  the  general  supervision  of  the  defendant  Hill,  whose  main  ef- 
forts and  influence  in  no  small  measure  contributed  to  the  success  of 
the  enterprise.  None  of  the  other  stockholders  or  officers  appear  to 
have  in  any  manner  given  their  time  or  means  toward  the  company's 
affairs,  and  such  success  as  appears  to  have  been  made  is  shown  by 
the  evidence  to  be  attributed  to  the  efforts  of  Hill,  Powell,  and  New- 
ton. 

Immediately  following  the  organization  of  the  company,  viz.,  from 
May,  1905,  to  and  including  the  first  half  of  the  year  1907,  the  concern 
made  money,  and  dividends  were  declared  as  follows: 

1905—13%  per  cent  or  $20,62S. 
1906—19        "  or  $28,500. 

1907—10        "  or  $15,000. 

All  this  time  the  defendant  Hill,  though  he  worked  hard  for  tiie 
company,  never  received  one  dollar  as  salary  or  compensation.  And 
during  all  this  same  period  not  one  of  the  other  stockholders  or  persons 
interested  uttered  a  word  of  criticism  or  complaint  as  to  the  conduct 
of  the  business,  or  the  acts  of  those  who  were  in  active  control  of  its 
affairs,  and  also  during  all  this  time  a  large  majority  of  the  stock 
was  owned  by  Hurley,  Hill,  Gow,  and  those  in  control  of  the  Borough 
Bank.  Such  was  the  situation  at  the  time  of  the  meeting  of  Novem- 
ber 29,  1907,  at  which  it  is  charged  by  the  plaintiff  that  the  defendants 
voted  the  increased  unlawful  salaries,  and  conspired  to  wreck  and  loot 
the  company.  At  the  meeting  referred  to,  which  appears  to  have  been 
regularly  called,  the  salary  of  Powell,  the  president,  was  increased 
from  $9,000  to  $14,500  per  year ;  that  of  Newton,  the  treasurer,  was 
increased  from  $5,000  to  $6,000,  and  Hill,  who  had  served  the  com- 
pany for  nothing  since  its  organization,  was  voted  a  salary  of  $10,500, 
said  increases  in  salaries  to  begin  December  1,  1907.  These  salaries 
were  paid  for  some  two  years  after  the  same  were  voted,  and  then 
substantial  reductions  in  all  of  their  salaries  were  voluntarily  agreed 
to  by  the  recipients,  when  as  they  say  it  appeared  to  them  that  the 
condition  of  the  company  no  longer  warranted  the  payment  of  such 
increased  salaries. 

The  defendants  Powell  and  Newton  justified  the  increase  in  their 
salaries,  for  the  reason  that  they  had  been  for  many  years  in  receipt  of 
certain  cash  bonuses  from  Mr.  R.  bins,  the  prior  owner,  which  the 
increases  given  would  just  about  equalize.  The  defendant  Hill  justifies 
the  salary  voted  to  him  on  the  ground  that  he  had  served  the  com- 
pany faithfully  for  the  three  first  years  of  its  existence,  and  had  re- 
ceived nothing  in  the  way  of  compensation,  that  it  was  owing  to  his 
efforts  in  a  large  measure  that  the  success  of  the  company  was  due, 
and  that,  unless  he  was  paid,  he  felt  he  could  no  longer  give  his  time 
or  efforts  to  the  company's  affairs.  The  evidence  shows  clearly  that  he 
had  spent  both  his  time  and  money  for  the  company's  benefit,  and  so 
in  the  light  of  the  testimony  in  this  case  I  cannot  condemn  the  position 
he  assumes,  but,  on  the  contrary,  his  whole  course  of  conduct  im- 
presses me  as  being  fair  and  just  toward  the  company  and  those  who 
profited  by  his  hard  work. 
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The  complaint  in  this  action  is  verified  by  William  S.  Hurley  as 
president  of  the  company,  formerly  a  close  personal  friend  of  Hill, 
but  who  appears  to  have  severed  his  friendship  in  the  fall  of  1911, 
when,  as  the  proof  shows.  Hill  refused  to  longer  allow  his  name  to  be 
used  as  a  medium  of  procuring  credit  for  the  company.  Hurley,  who 
was  for  a  time  vice  president  of  the  Borough  Bank,  says  that  his  time 
was  so  employed  about  bank  matters  that  he  never  knew  of  the  in- 
crease in  salaries  complained  of  until  September,  1911,  when  he  as- 
sumed charge  of  the  company,  and  also  that  he  had  absolutely  no 
knowledge  or  information  as  to  the  several  other  acts  or  omissions 
which  he  accuses  Hill  of.  On  the  other  hand,  Hill  swears  positively 
that  Hurley  knew  about  everything,  that  nothing  was  concealed  from 
Hurley  or  any  one  else  who  had  any  right  to  know  the  company's 
affairs,  and  then  makes  the  astonishing  accusation  that  Hurley  actuaJIy 
asked  for  and  Hill  agreed  to  divide  his  salary  with  him,  the  very 
salary  he,  Hurley,  now  says  was  unlawful,  and  the  voting  of  which 
he  swears  as  president  resulted  in  the  looting  and  wrecking  of  the 
company  he  now  controls.  Of  course,  Hurley  denies  the  charge,  but 
Hill  is  corroborated  by  an  entry  on  the  books  showing  that  Hurley 
was  to  share  in  the  salary,  as  to  which  no  satisfactory  explanation  has 
been  made,  none  that  satisfies  the  conscience  of  the  court  sufficiently 
to  cause  it  to  disregard  this  as  a  very  important  and  convincing  cir- 
cumstance. The  defendant  Hill  is  aJso  charged  with  other  derelic- 
tions of  duty  such  as  exchanging  checks,  and  the  sending  of  merchan- 
dise to  the  Clarendon  Hotel  indirectly  through  the  plaintiff  company, 
whereby  he  was  saved  express  charges,  and  that  the  company  per- 
formed services  for  him  for  which  it  received  no  return.  The  ex- 
change of  checks  is  admitted,  but  is  explained  by  Hill,  who  says  that 
the  practice  was  one  of  long  standing,  and  that  the  temporary  ex- 
change of  checks  was  done  for  mutual  accommodation,  and  that  the 
company  never  lost  a  dollar  by  any  check  of  his  which  was  thus  ex- 
changed, and  there  is  no  proof  that  it  did  save,  perhaps  a  few  days 
interest,  if  Hill's  check  was  not  presented  on  time,  but  the  company's 
books  show  that  Hill  did  pay  some  amount  of  interest.  The  indirect 
forwarding  of  merchandise  he  explains  was  done  for  the  direct  benefit 
of  the  company,  as  the  concern  did  not  wish  the  outside  world  to 
know  that  he  was  making  purchases  of  poultry  from  any  other  source 
than  themselves. 

In  the  main  the  foregoing  embraces  all  the  charges  made  by  the 
plaintiff  against  Hill  and  the  other  two  defendants  herein  impleaded. 
After  a  patient  hearing  of  the  whole  case  and  a  careful  examination 
of  the  evidence,  I  am  of  the  opinion  that  the  prosecution  of  this  ac- 
tion is  not  undertaken  in  good  faith,  and  conclude  that  the  plaintiff  has 
not  made  out  a  cause  of  action  against  the  defendants.  The  charge 
of  conspiracy  wholly  fails.  There  is  not  a  scintilla  of  evidence  to  sup- 
port it.  Neither  is  there  any  proof  of  unlawful  or  fraudulent  acts 
or  practices,  nor  does  it  anywhere  appear  by  the  evidence  but  what  the 
salaries  voted  were  fair,  reasonable,  and  just,  and  were  in  proportion 
to  the  services  rendered  by  those  who  performed  the  work  for  which 
the  salaries  were  paid.    The  contrary  does  appear  from  all  the  evi- 
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dence  in  the  case,  and  points  to  the  conclusion  that  the  salaries  so  voted 
were  not  excessive  or  improper,  but  were  fair,  just,  and  reasonable. 
There  was  no  attempt  here  to  exclude  any  minority  stockholders  from 
participating  in  the  company's  affairs.  Everything  was  done  openly 
and  with  no  attempt  at  concealment.  The  increases  were  made  in  good 
faith,  and  the  salaries  were  promptly  reduced  by  these  same  directors 
who  voted  for  the  increase,  when  it  was  found,  in  the  second  year,  that 
the  business  of  the  company  did  not  warrant  the  payment  of  the  sal- 
aries at  the  increased  figure.  This  is  conduct  on  the  part  of  the  di- 
rectors which  should  receive  approval,  and  not  condemnation,  when 
courts  are  called  upon  to  pass  upon  their  acts. 

[3]  The  law  affecting  the  duties  and  obligations  of  trustees  and 
directors  with  respect  to  the  rights  of  the  corporation  and  its  stock- 
holders is  fairly  well  settled  and  determined,  and  in  brief  the  principle 
may  be  summed  up  as  follows :  Directors  and  trustees  of  a  corpora- 
tion act  for  the  corporation  and  all  its  stockholders,  they  cannot  deal 
with  themselves  for  their  own  benefit  to  the  detriment  of  the  corpora- 
tion or  the  minority  of  the  stockholders.  The  relation  is  a  fiduciary 
one,  and  a  director  must  at  all  times  act  in  good  faith  toward  the  cor- 
poration whose  affairs  are  placed  in  his  care. 

I  find  in  the  present  case  that  the  defendants  have  in  no  way  vio- 
lated this  principle  by  their  conduct.  The  case  is  not  at  all  analogous 
to  the  recent  cases  of  Godley  v.  Crandal  &  Godley  Co.,  153  App.  Div. 
697,  139  N.  Y.  Supp.  236,  or  Carr  v.  Kimball,  153  App.  Div.  825, 
139  N.  Y.  Supp.  253.  In  the  Godley  Case  the  charge  against  the  di- 
rectors was ;  (1)  That  they  had  fraudulently  paid  out  moneys  to  them- 
selves and  others  under  the  guise  of  salaries ;  (2)  that  they  had  ille- 
gally paid  themselves  moneys  under  the  guise  of  increased  salaries; 
and  (3)  that  they  were  guilty  of  fraudulently  transferring  practically 
to  themselves  the  good  will  of  the  company's  business.  This  was  a 
very  different  state  of  facts;  and  yet,  notwithstanding  the  conduct 
of  the  directors,  the  court  allowed  them  what  it  deemed  to  be  a  fair 
compensation  for  services  rendered  upon  the  theory  that  the  company 
could  not  expect  them  to  work  for  nothing,  and  at  the  same  time 
accept  the  fruit  of  their  labors. 

In  the  Carr  v.  Kimball  Case  there  was  evidence  to  sustain  a  find- 
ing by  the  court  to  the  effect  that  Kimball  had  wrongfully  and  fraudu- 
lently formed  the  plan  of  depriving  the  plaintiff  Carr  of  all  connec- 
tion with  the  company,  and  of  obtaining  complete  control  thereof,  and 
voting  himself  a  grossly  excessive  salary,  and  a  much  greater  salary 
than  he  had  previously  drawn. 

The  case  of  Miller  v.  Crown  Perfumery  Co.,  57  Misc.  Rep.  383, 
109  N.  Y.  Supp.  760,  affirmed  and  modified  in  125  App.  Div.  881,  110 
N.  Y.  Supp.  80(5,  is  easily  distinguished  from  the  present  case.  In  that 
case  the  proof  showed  Uiat  the  plaintiff  and  the  two  defendants  were 
the  original  incorporators  of  the  company,  each  holding  one-third  of 
the  stock,  and  receiving  equal  shares  of  the  dividends  and  prc^ts.  The 
parties  disagreed,  and  two  of  them  sought  to  deprive  the  other  of  equal 
participation  in  the  profits,  to  which  his  holdings  entitled  him.  The}- 
ousted  him  as  an  officer  and  director  of  the  ccmcem,  and  then  pro- 
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ceeded  as  directors  to  vote  the  profits  to  themselves  by  way  of  salaries. 
The  court  rescinded  their  actions  and  thus  protected  the  otherwise 
helpless  minority  stockholder. 

Davids  v.  Davids,  135  App.  Div.  206,  120  N.  Y.  Supp.  350,  was  a 
somewhat  similar  controversy.  The  capital  stock  in  that  case  was 
only  $30,000,  and  for  several  years  prior  to  the  resolution  complained 
of  the  salaries  had  been  extremely  moderate.  At  one  stroke  they 
elected  themselves  officers  and  fixed  their  compensation  at  $8,000  each, 
and  practically  excluded  the  plaintiff,  who  held  one-sixth  of  the  stock, 
from  any  say  in  the  management.  The  court  properly  intervened 
and  prevented  the  wrongdoing. 

Further  citation  and  discussion  of  cases  is  deemed  useless,  for  the 
reason  that,  while  the  underlying  doctrine  is  almost  elementary,  still 
each  case  must  of  necessity  be  judged  upon  its  own  peculiar  state  of 
facts. 

It  may  be  said  that  these  defendants  advanced  salaries  when  the 
company  was  not  earning  the  money  it  did  earn  in  previous  years,  and 
was  obliged  to  borrow  from  banks  and  individuals  in  order  to  conduct 
its  business.  G>nceding  that  this  is  true,  at  most  all  that  can  be  said 
is  that  they  made  an  error  of  judgment,  but  this  is  a  long  way  from 
saying  that  they  committed  a  crime.  They  may  not  have  acted  wisely, 
but  they  did  not  act  dishonestly.  The  company  has  been  losing  money 
steadily  ever  since  those  in  control  of  it  now  assumed  office  in  1911, 
but  I  do  not  think  for  this  reason  they  would  like  to  have  the  honesty 
of  their  management  challenged.  The  whole  controversy  appears  to 
me  more  in  the  light  of  a  persecution  than  of  a  prosecution,  and  courts 
should  not  encourage  such  litigation. 

Judgment  is  therefore  rendered  in  favor  of  the  defendants  on  the 
merits,  with  costs,  and  any  injunctive  orders  or  stays  hereinbefore 
granted  preventing  any  of  the  defendants  from  enforcing  their  claims 
against  the  plaintiff  corporation  are  hereby  dissolved. 


JOSOELTN  STABLE  CO.  ▼.  JOHNSON,  Fire  Com'r,  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department     July  10,  1913.) 

1.  Municipal  Cobfobationb   (i   63*)  —  Policb   Rboulatiorb  —  Review    bt 

Courts. 

Any  discretion  vested  by  statute  in  a  municipal  explosives  commission 
as  to  the  adoption  of  regulations  governing  the  storage  of  explosives  is 
not  reviewable  by  the  courts. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §§ 
155,  1378,  1879;    Dec.  Dig.  |  63.*] 

2.  MUNICIFAI.     COBFOBATIOnS      ({     63*) POUCB     RiOULATIONB REVIEW     BT 

CovBTS — Pleading. 

Where  an  applicant  for  a  writ  of  mandamus  to  compel  municipal  au- 
thorities to  approve  a  garage  operated  by  him  alleged  in  the  petition  that 
there  were  no  oil  separators,  traps,  or  other  similar  apparatus  in  ex- 
istence which  would  prevent  volatile  Inflammable  oils  flowing  into  the  <  I 
sewer,  but  did  not  contradict  the  allegations  of  the  answering  affidavits  I 
that  there  were  numerous  devices  on  the  market  which  were  practically                                 I 

■For  other  cum  lee  same  topic  ft  i  mumbbb  In  Dec.  *  Am.  Dlga.  1907  to  date,  *  Rep*r  Indeze» 
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efficient  In  reducing  to  a  minlmnm  the  risk  of  oils  In  tlie  sewer,  no  issue 
was  presented,  requiring  the  issuance  of  an  alternative  writ  as  to  tlie 
unreasonableness  of  a  regulation  of  the  municipal  explosives  commission 
providing  that  no  garage  permit  authorizing  the  storage  of  volatile  in- 
flammable oil  should  be  issued  for  any  premises  not  provided  with  an 
oil  separator,  trap,  or  other  similar  apparatus  attached  to  the  house 
drain  for  the  purpose  of  preventing  such  oils  flowing  into  the  sewer. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  S| 
1S5,  1378,  1879;   Dea  Dig.  §  63.*] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  Joscelyn  Stable  Company  for  a  writ  of  mandamus 
against  Joseph  Johnson,  Fire  Commissioner,  and  others.  From  an  or- 
der denying  .the  writ,  the  applicant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  T.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Theodore  K.  McCarthy,  of  New  York  City,  for  appellant 
Terence  Farley,  of  New  York  City,  for  respondents. 

PER  CURIAM.  By  section  778c  of  the  charter  it  is  provided  that 
all  regulations  of  the  municipal  explosives  commission  approved  by  the 
fire  commissioner  shall  constitute  a  chapter  of  the  Code  of  Ordinances. 
Regulation  No.  376  provides : 

"No  garage  permit  authorizing  the  storage  of  volatile  inflammable  oil  shall 
be  Issued  for  any  premises  which  are  not  provided  with  an  oil  separator,  trap 
or  other  similar  apparatus  attached  to  the  house  drain  for  the  purpose  of 
preventing  volatile  inflammable  oils  from  flowing  Into  the  sewer." 

Appellant  operates  a  garage,  and  its  application  for  approval  thereof 
was  denied  by  the  commission  for  noncompliance  with  regulation  376. 
Thereupon  appellant  applied  for  a  mandamus  to  compel  acceptance  of 
the  application,  asserting  that  its  premises  were  thoroughly  safe  and 
lawful  in  every  respect,  except  that  it  had  not  complied  with  section 
376 ;  its  excuse  being  "that  it  conducts  its  garage  in  such  manner  that 
the  amount  of  volatile  inflammable  oil  flowing  into  the  sewer  *  *  * 
is  negligible  and  creates  no  dangerous  condition,"  also  upon  the  ground 
that  there  were  no  oil  separators,  traps,  or  other  similar  apparatus  in 
existence  which  would  prevent  such  oils  from  flowing  into  the  sewer. 
Appellant  claims  that  section  376  is  oppressive  and  unreasonable,  and 
deprives  it  of  its  property  without  due  process  of  law. 

[1,  2]  The  motion  was  denied  on  the  ground  that  the  selection 
of  appliances  necessary  to  render  garages  safe  was  within  the  discre- 
tion of  the  commission,  and  that  no  issue  was  raised  by  the  papers. 
Of  course,  any  discretion  vested  in  the  commission  is  not  reviewable. 
We  do  not  need  to  consider  the  question  whether  an  ordinance  passed 
in  pursuance  of  express  legislative  power  to  adopt  such  an  ordinance 
can  be  assailed  as  unreasonable,  because  there  is  nothing  unreasonable 
on  the  face  of  this  ordinance.  Its  alleged  unreasonableness  rests  solely 
upon  the  allegation  of  the  petition  that  there  are  no  separators  or  other 
devices  which  will  "prevent  volatile  inflammable  oils  from  flowing  into 
the  sewer."    By  numerous  affidavits  the  city  showed  that  this  was  not 

•For  oUiw  cases  see  same  topic  &  i  humbbb  la  Dec.  t  Am.  Digs.  1907  to  flate.  ft  Rep'r  Indexes 
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true.  Notwithstanding  this  fact,  appellant  claims  that  because  of  the 
allegation  of  the  petition  an  alternative  writ  should  have  issued,  so  that 
proof  might  have  been  taken.  This  is  his  principal  objection  to  the 
order.  We  think  it  untenable.  The  statement  in  the  petition  may  be 
true  in  the  sense  that  there  is  no  device  which  will  wholly  prevent 
volatile  oils  from  flowing  into  the  sewer,  but  there  is  nothing  in  the 
petition  to  contradict  the  city's  affidavits  showing  that  there  are  numer- 
ous devices  on  the  market  which  are  practically  efficient  in  reducing  to 
a  minimum  the  risk  of  oils  in  the  sewer. 
The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 


BORCKMANN  v.  TERRY  CONST.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    June  27,  1913.) 

Master  and  Sxbtant  H  1S2*)— Injinixs  to  Skbvant — ^Neoliobnce  or  Sufbb- 

INTENDENT DETAII.    OV   WOBK. 

Defendant  furnished  a  hand  winch  properly  equipped  with  a  clutch, 
which  automatically  fell  into  the  teeth  of  the  cogwheel  attached  to  the 
drum  to  be  used  in  moving  a  cylinder  on  skids,  in  which  work  plaintiff 
was  employed  under  a  superintendent,  who  worked  at  the  point  where 
the  cylinder  was  located  some  distance  from  the  winch  which  was  op- 
erated by  means  of  whistle  signals.  The  noise  of  the  clutch  Interferel 
with  the  hearing  of  the  signals,  and  the  superintendent  removed  it  from 
the  wheel  and  instructed  plaintift,  who  was  not  informed  of  such  re- 
moval to  turn  the  handle  of  the  wincb.  As  he  was  doing  so  about  a 
minute  later  the  handle  sprang  back,  and  inflicted  the  injuries  com- 
plained of.  Held,  that  the  act  of  the  superintendent  in  moving  the  clutch 
was  for  his  own  convenience  while  performing  an  ordinary  detail  of  the 
work  and  was  not  an  act  for  which  the  master  was  responsible  under 
Laws  N.  J.  1909,  c.  83,  Imposing  a  liability  on  employers  for  injuries  sus- 
tained by  servants  through  the  negligence  of  superintendents  in  perform- 
ing  acts  of  superintendencfe 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  371, 
372;   Dec.  Dig.  |  182.»] 

Oarr  and  Rich,  33.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Gustav  Borckmann  against  the  Terry  Construction  Com 
pany.    From  a  judgment  for  plaintiff  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  it  appeals.    Reversed,  and  complaint 
dismissed. 

Argued  before  JENKS,  BURR,  CARR,  RICH,  and  STAPLE- 
TON,  JJ. 

E.  Clyde  Sherwood,  of  New  York  City,  for  appellant 

William  Seward  Shanahan,  of  Brooklyn,  for  respondent 

STAPLETON,  J.  The  plaintiff  recovered  a  judgment  against  the 
defendant  for  damages  for  personal  injuries.  The  relation  of  master 
and  servant  existed  between  the  parties. 

There  is  no  basis  for  plaintiff's  recovery  unless  he  established  lia- 
bility under  a  statute  of  the  state  of  New  Jersey,  known  as  chapter  83 
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of  the  Laws  of  1909,  and  which  is  entitled  "An  act  to  extend  and  reg- 
ulate the  liability  of  employers  for  injury  or  death  to  employes  in  cer- 
tain cases."  The  act  is  similar  in  its  essential  provisions  to  chapter  600 
of  the  Laws  of  1902  of  the  state  of  New  York,  entitled  "An  act  to  ex- 
tend and  regulate  the  liability  of  employers  to  make  compensation 
for  personal  injuries  suffered  by  employes." 

The  casualty  occurred  on  the  21st  day  of  September,  1909,  at  Rar- 
itan,  in  the  state  of  New  Jersey.    The  plaintiff  is  a  resident  of  the 
state  of   New  York,  and  the  defendant  is  a  domestic  corporation. 
Work  began  at  half  past  7.    One  Duke,  the  owner  of  a  farm,  had 
bought  a  machine  pimip.    The  defendant's  work  was  to  install  it.   The 
installation  was  being  made  by  a  gang  of  five  men,  including  plaintiff, 
and  one  Swenson  was  the  foreman  of  the  gang.    The  plaintiff  was 
an  experienced  "rigger,"  and  was  working  as  such  for  the  defendant 
for  about  a  year  and  one-half  before  the  injury,  and  worked  upon  and 
was  familiar  with  the  implement  by  which  he  was  injured.    The  spe- 
cific act  which  the  gang  were  performing  was  the  hauling  of  a  metal 
cylinder  nine  or  ten  feet  long,  three  feet  high,  and  two  or  three  feet 
wide,  weighing  about  four  tons.    The  method  pursued  was  that  planks 
were  placed  upon  the  ground,  which  was  about  level,  and  upon  the 
planks  were  placed  wooden  rollers  upon  which  were  placed  skids,  and 
upon  the  skids  the  cylinder  was  placed.    The  hauling  power  was  de- 
rived from  a  winch  or  windlass  of  ordinary  and  familiar  type,  oper- 
ated by  hand.    The  winch  was  securely  placed.    A  rope  was  fastened 
to  the  cylinder,  and  was  run  from  it  to  the  dram  or  barrel  of  the  winch. 
Several  turns  of  the  rope  would  be  taken  around  the  drum  and  the 
other  end  of  the  rope  would  be  held  by  one  of  the  workmen,  who  could 
hold  it  taut  or  slacken  it  as  occasion  required.    One  or  two  workmen, 
would  turn  the  handle  of  the  winch  to  apply  the  power,  while  one  or 
two  others  would  attend  to  shifting  the  rollers  under  the  cylinder  which 
was  being  moved.    The  winch  consisted  of  two  triangular  uprights 
through  which  there  passed  an  iron  rod,  upon  which  there  was  a 
smaller  cogwheel,  and  upon  which  also,  at  either  end,  were  the  handles 
of  the  said  machine.    This  small  cogwheel  fitted  into  a  larger  a^- 
wheel,  and  connected  to  the  larger  cogwheel  was  the  barrel  of  the  winch 
around  which  passed  the  rope  connecting  the  winch  with  the  skids.    The 
handles  of  the  winch  could  be  taken  off  at  any  time.    On  the  large  cog- 
wheel there  was  what  was  variously  called  a  pawl  or  dog  or  clutch, 
which  was  a  piece  of  iron  about  six  inches  long  and  three  inches  wide, 
bolted  into  the  winch     When  the  clutch  or  pawl  was  in  position,  it  au- 
tomatically fell  into  each  of  the  teeth  of  the  large  cogwheel.    These 
teeth  were  about  three-fourths  of  an  inch  wide  at  the  top  and  a  quarter 
of  an  inch  at  the  inside  portion.    When  the  clutch  was  in  position  or 
on  the  large  cogwheel,  it  could  not  spring  back  more  than  three-quar- 
ters of  an  inch. 

At  the  commencement  of  work  on  the  day  in  question,  the  plaintiff 
and  one  Stevenson  were  doing  certain  work  at  the  skid,  which  was 
about  100  or  150  feet  away  from  the  winch.  The  other  men,  including 
Swenson,  were  at  the  winch.  One  of  the  men  at  the  winch  turned  the 
handle  by  which  the  cogwheels  were  turned,  and  the  power  applied  for 
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the  moving  of  the  cylinder  upon  the  skids.  Another  of  the  men  at  the 
winch  held  the  rope  which  passed  over  the  barrel  of  the  winch,  and 
the  third  man  stood  by,  resting. 

The  doing  of  the  work  was  in  charge  of  Swenson,  who  was  called 
as  a  witness  by  the  defendant,  and  who  testified  that  he  was  told  by 
Mr.  Terry,  the  general  superintendent  of  the  defendant-respondent, 
"to  go  out  there  and  whatever  I,  out  of  my  own  judgment  thought  was 
to  be  done,  to  do  it."  Swenson  selected  the  men  who  were  to  go  with 
him,  and  selected  the  machinery  that  was  to  be  used  upon  this  work. 
He  also  hired  any  man  that  it  was  necessary  to  hire  in  Jersey,  "with- 
out consultation  with  anybody"  in  the  Terry  Construction  Company. 
He  paid  the  men.    He  also  testified : 

"I  told  all  these  men  where  they  were  to  work,  and  when  they  were  to 
work,  and  what  jwrtlcular  work  they  were  to  do  upon  this  Job.  There  was 
no  one  else  that  represented  the  Terry  Construction  Ck)mpany  In  higher  posi- 
tion than  I  on  that  job  except  Mr.  Terry  was  out  there  every  now  and  then." 

When  Mr.  Terry  went  to  the  job  he  spoke  simply  to  Swenson  and 
the  erecting  engineer  of  the  Allis-Chalmers  Company,  for  which  com- 
pany the  defendant-appellant  was  placing  the  pump  in  position. 

On  the  day  of  the  accident  Swenson  turned  the  handle  of  the  winch 
twice — the  first  time  at  the  beginning  of  the  work  on  the  day  in  ques- 
tion, and  again  later — before  the  accident  happened,  which  was  about 
8:30  or  9  a.  m.  Swenson  had  not  turned  the  handle  of  the  winch  until 
the  day  of  the  accident  or  a  day  or  two  before.  During  the  morning, 
and  before  the  accident,  Swenson  had  directed  Gorman,  one  of  the 
gang,  to  take  the  pawl  off,  or  throw  it  back ;  in  other  words,  to  take 
it  out  of  engagement  with  the  cogwheel.  He  testifies  he  did  this  be- 
cause the  pawl,  falling  upon  the  cogwheel,  made  so  much  noise  that 
the  signals  of  Stevenson  at  the  skid,  which  were  given  by  means  of 
a  whistle,  could  not  be  distinctly  heard  by  him  while  working  at  the 
winch.  At  about  8 :30  or  9  o'clock,  while  Christiansen  was  turning  the 
handle  of  the  winch  and  Gorman  was  holding  the  rope  at  the  winch, 
Swenson  went  to  Borckmann,  who  was  working  with  Stevenson  at  the 
skid,  and  directed  Borckmann  to  go  over  and  work  in  turning  the 
handle  of  the  winch.  He  knew  that  the  pawl  was  off  and  that  it  had 
not  been  placed  in  position,  but  he  did  not  tell  Borckmann  of  this  fact. 
The  pawl  had  not  been  placed  in  position  between  the  time  when 
Swenson  instructed  that  it  be  placed  off  or  put  out  of  position  until 
after  the  time  of  the  accident.  Swenson  left  the  location  of  the  skids 
and  the  machine,  and  went  inside  the  building,  into  which  the  ma- 
chinery being  hauled  was  to  be  taken,  in  order  to  determine  whether 
certain  flooring  in  the  building,  being  laid  at  the  time,  was  sufficient 
to  sustain  the  weight  to  be  imposed  upon  it.  Borckmann  at  once  went 
to  the  winch  and  immediately  after  getting  there  began  to  turn  the 
handle,  and  about  one  minute  later  the  handle  sprang  back  and  struck 
him  in  the  right  eye,  inflicting  such  injuries  that  it  was  necessary  to 
remove  the  eye.  Plaintiff  testified  that  he  did  not  know  how  the  ac- 
cident happened ;  that  all  he  knew  w^  the  winch  handle  struck  him  in 
the  head. 
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The  legal  proposition  upon  which  the  plaintiff  rests  his  recovery 
is  that  "Swenson,  in  directing  the  pawl  of  the  winch  to  be  taken  out 
of  contact  with  the  cogwheels,  and  also  in  directing  Borckmann  to  go 
to  work  upon  the  winch,  was  performing  acts  of  superintendence  with- 
in the  meaning  of  the  statute."  Conceding  that  the  evidence  was  suffi- 
cient to  authorize  the  finding  of  the  jury  that  Swenson,  at  the  time 
of  the  injury,  was  by  the  employer,  the  defendant,  intrusted  with  su- 
perintendence, that  he  exercised  superintendence,  and  that  his  princi- 
pal duty  was  that  of  superintendence,  an  element  essential  to  recovery 
remained  to  be  proved ;  that  is,  the  negligence  which  relates  to  an  act 
of  superintendence.  Guilmartin  v.  Solvay  Process  Co.,  189  N.  Y.  490, 
494,  82  N.  E.  725;  Kujava  v.  Irving,  122  App.  Div.  375,  106  N.  Y. 
Supp.  837.  The  proof  fails  to  establish  that  element.  The  direction 
of  Swenson  that  the  pawl  of  the  winch  be  taken  out  of  contact  with 
the  cogwheels  for  his  own  convenience  while  he  was  performing  an 
ordinary  detail  of  the  work  was  not  an  act  for  which  Uie  master  was 
responsible  under  the  statute.  The  direction  of  Swenson  to  the  plain- 
tiff that  he  perform  his  work  at  an  implement  free  from  defect  and 
adequate  for  the  purpose  was  not  a  negligent  act.  The  master  was 
under  no  obligation,  under  the  statute,  to  see  that  the  plaintiff  used  a 
proper  machine  in  a  skillful  manner. 

The  evidence  was  insufficient  to  take  the  case  to  the  jury.  The  rec- 
ord contains  the  respondent's  exceptions,  and  no  evidence  offered  by 
him  upon  the  issue  of  the  negligence  alleged  was  excluded. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, with  costs,  and  judgment  ordered  for  the  defendant  dismissing 
plaintiff's  complaint. 

JENKS,  P.  J.,  and  BURR,  J.,  concur.  CARR,  J.,  reads  for  af- 
firmance, with  whom  RICH,  J.,  concurs. 

CARR,  J.  I  dissent  upon  the  ground  that  the  alleged  negligence  of 
the  superintendent  was  not  in  a  detail  of  the  general  work,  but  in  a 
detail  of  the  particular  work  of  superintendence.  The  "pawl"  or  "dog" 
was  taken  off  by  the  order  of  the  superintendent,  not  for  his  personal 
convenience,  but  to  increase  the  facility  of  the  general  work,  and  thus 
this  order  was  in  exercise  of  superintendence.  The  effect  of  the  or- 
der was  thus  to  render  the  winch  temporarily  unsafe  and  thus  tempo- 
rarily defective  within  the  meaning  of  the  statute.  The  plaintiff  did 
not  know  of  this,  and  the  superintendent  did  not  tell  him  of  h  when 
the  plaintiff  was  ordered  to  work  at  the  winch. 

I  think  the  judgment  and  order  should  be  s^rmed,  with  costs. 
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KNAPP  V.  SKAABUP. 
(Supreme  Court,  Appellate  Division,  Third  Department    July  8,  1913.) 

BiLU  AND  NoTKS  (S  637*) — ^Action — Quibtior  sob  Just. 

On  evidence  in  an  action  on  a  note  given  for  the  purchase  of  an  in- 
terest in  a  vulcanizing  plant,  and  indorsed  to  plaintiff  for  value  before 
maturity,  defended  on  the  ground  that  the  note  was  given  on  the  condi- 
tion that  the  property,  should  be  at  once  delivered  to  defendant,  and  that 
such  delivery  had  been  refused,  held,  that  the  issues  presented  were  for 
the  Jury,  so  that  the  direction  of  a  verdict  for  plaintiff  was  error. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {{  1862- 
1893;   Dec.  Dig.  §  537.*] 

Appeal  from  Rensselaer  County  Court. 

Action  by  Alvin  W.  Knapp  against  Henrek  P.  Skaarup.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  defendant's  motion 
for  a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Jofin  F.  Murray  and  William  H.  Murray,  both  of  Troy,  for  appel- 
lant. 
Cornelius  Hannan,  of  Troy,  for  respondent. 

LYON,  J.  The  note  in  suit  was  given  by  the  defendant  to  one 
Johnson,  as  payee,  for  the  purchase  of  Johnson's  one-half  interest  in 
a  vulcanizing  plant,  consisting  of  two  vulcanizing  machines,  an  engine, 
boiler,  shafting,  tools,  and  attachments,  which  the  plaintiff  the  previ- 
ous December  had  sold  to  Mott  and  Johnson,  taking  a  chattel  mortgage 
for  part  of  the  purchase  price,  which  mortgage  plaintiff  still  held.  The 
complaint  alleged  that  said  Johnson  indorsed  the  note  and  for  value, 
and  before  maturity  sold  and  delivered  it  to  th4  plaintiff,  who  still  re- 
mained the  owner  and  holder  thereof.  The  answer  denied  knowledge 
or  information  sufficient  to  form  a  belief  as  to  these  allegations  of  the 
complaint,  and  alleged  that  the  note  was  given  for  the  purchase  by  de- 
fendant of  Johnson's  one-half  interest  in  the  vulcanizing  plant  upon 
the  sole  consideration  and  condition  that  such  plant  should  at  once  be 
delivered  to  the  defendant,  and  that  such  delivery  had  been  refused. 
At  the  close  of  the  trial,  the  defendant  requested  that  specific  issues 
presented  by  the  pleadings  and  evidence  be  submitted  to  the  jury, 
which  request  the  court  denied,  and  directed  a  verdict  for  the  plain- 
tiff for  the  amount  of  the  note.  Thereupon,  as  the  order  appealed 
from  recites,  the  defendant  moved  to  set  aside  the  verdict  and  for  a  ,  ji; 

new  trial  upon  all  the  grounds  specified  in  section  999  of  the  Code  of  I 

Civil  Procedure,  which  motion  the  court  entertained  and  denied.    'This  ^^ 

appeal  has  been  taken  from  such  order  of  denial  and  from  the  judg- 
ment entered  upon  the  directed  verdict,  and  the  question  before  us 
upon  this  appeal  is  whether  the  evidence  presented  a  question  of  fact 
upon  any  such  issues  which  entitled  defendant  to  the  submission  there- 
of to  the  determination  of  the  jury.  Bearing  upon  the  decision  of  this 
question,  it  will  be  necessary  to  briefly  refer  to  a  portion  of  the  evi- 

*For  oUier  caus  sea  aama  topic  A  t  Nuusaa  In  Deo.  A  Am.  Digs.  ttOT  to  date,  ft  Rap'r  Indezea 
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dence.     Therefrom  it  appears  that  during  the  period  of  about  one 
month,  which  had  elapsed  between  the  time  of  the  sale  of  the  vul- 
canizing plant  by  plaintiff  to  Mott  and  Johnson  and  the  purchase  of 
Johnson's  interest  therein  by  defendant,  the  plant  had  remained  in 
plaintiff's  building  upon  the  payment  of  a  monthly  rental,  and  had 
been  there  unsuccessfully  operated  by  Mott  and  Johnson;  that  Mott 
proposed  to  defendant,  who  was  conducting  a  shoemaker's  shop  far- 
ther up  the  street,  that  defendant  should  buy  Johnson's  interest  in  the 
plant;   and  that  Mott  and  defendant  should  combine  the  two  lines  oi 
business,  and  together  operate  them  in  defendant's  place  of  business. 
Concerning  this  matter  the  testimony  of  the  defendant,  who  is  appar- 
ently of  foreign  extraction  and  not  entirely  familiar  with  the  K^nS^^^ 
language,  was  as  follows : 

"Mr.  Mott  came  up  to  me  and  asked  me  to  buy  out  tbls  Johnson    oxa.    tbe 
ground  tbat  he  couldn't  get  along  down  there,  couldn't  do  business  lia.     'ti^t 
place,  and  put  It  together  with  mine  and  run  it  In  company.    I  said,  tC    John- 
son was  ready  to  sell,  I'd  buy  it  off  him  If  he  wait  for  part  of  the    naoBey. 
lie  came  up  with  Johnson,  and  Johnson  agreed  to  sell  for  $125,  $26  casb    «&» 
pay  the  other  later.    1  went  down  to  see  Mr.  Knapp  (plaintUC),  and   sa.ld  ^, 
Knapp,  'You  know  that  I  bought  Johnson  out?'    He  said,  *I  heard  at»or»t;  i.t 
I  said,  'You  know  they  are  coming  to  be  moved.'    'Yes,'  he  said,  'Mott    tol<J 
me  80.'" 

Soon  thereafter  the  plaintiff  took  the  defendant,  Mott,  and  John- 
son to  the  office  of  his  attorney  where  the  note  was  executed,  and  a 
bill  of  sale  was  given  by  Johnson  to  the  defendant,  Mott  consenting 
thereto,  containing  a  clause  by  which  the  defendant  assumed  and  agreed 
to  pay  the  whole  amount  of  the  mortgage  of  $225  as  part  purchase 
price  of  the  property.    Regarding  this  transaction  defendant  testified: 

"I  bought  it  with  $225  mortgage  and  to  pay  $10  a  month,  never  ttil*^- 
ing  but  as  I  could  move  the  stuff  and  do  business.  We  went  up  there  to 
draw  the  papers  and  pay  Johnson  $25.  The  lawyer  asked  me  how  I  p«.y  tb® 
rest  I  said  It  was  to  be  paid  the  Ist  of  June.  He  said,  'Don't  you  tlalnk 
we  better  draw  a  note  for  it?'  and  I  said,  'All  right,  draw  the  note  ai><l  ' 
will  sign  It'    He  drew  the  note,  and  I  signed  if' 

Defendant  further  testified  regarding  moving  the  vulcanizing  plsxA 
to  defendant's  shop: 

"When  Mott  came  down  there  and  said  wo  are  going  to  move  the  stU". 
he  (plaintiff)  said  all  right  and  helped  him  to  take  it  down.  After  It  ^"^ 
down  he  said,  'I  don't  want  you  to  move  the  stuff;  I  want  a  hundred  •*^' 
lars  before  you  can  move  It'  The  stuff  was  dismantled  in  Knapp's  pi**'*' 
and  while  It  was  being  dismantled  he  was  present  about  the  place.  ^'vT^t 
Mott  came  up  to  me,  and  I  said,  'If  we  can't  have  It  I  can  do  nothing  ■^^tn  »^ 
down  In  that  place.'  Johnson  came  up,  and  I  said,  'You  ought  to  get  i»®  ^^ 
note  back,  I  can't  accept  the  stuff  In  that  way.'  He  said,  'I  ain't  go^  * 
note.     Knapp  has  got  the  hote.' " 

Raintiff  testified  that  he  bought  the  note  of  Johnson  about  A-^" 
for  $25,  and  that  he  said  to  Johnson  in  connection  with  purchasing 
the  note :  ^ 

"I  don't  know  about  that  whether  or  not  that  note  la  good,  bat    '    * 
willing  to  take  a  chance,  or  tliat  In  words  or  substance." 

While  both  the  plaintiff  and  the  attorney  denied  that  it  was  *S*"^f^ 
that  defendant  might  move  the  vulcanizing  plant  to  his  shop  at  *''*     ' 
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and  both  testified  that  the  agreement  was  that  the  plant  should  not  be 
moved  until  defendant  had  paid  $100,  yet  the  defendant  was  entitled 
to  have  the  jury  pass  upon  that  issue  as  clearly  the  plaintiff,  who  was 
present  when  iJie  bill  of  sale  and  note  were  given,  and  took  part  in 
the  transaction,  had  full  knowledge  of  the  consideration  of  the  note 
and  the  condition  under  which  it  was  given  and  was  bound  by  them, 
and  it  was  a  material  issue  whether  such  consideration  had  failed. 

Neither  Johnson  nor  Mott  were  called  as  witnesses,  the  former  be- 
ing in  Dakota,  and  the  whereabouts  of  the  latter  unknown. 

The  suggestion  appears  in  the  opinion  of  the  trial  judge  that  even 
had  the  agreement  existed  defendant  was  to  have  the  immediate  pos- 
session of  the  vulcanizing  plant,  yet  that  the  plaintiff  was  entitled  to 
a  directed  verdict,  as  plaintiff  had  the  right  to  retain  possession  of  the 
property  under  the  clause  in  the  mortgage  allowing  him  to  take  pos- 
session at  any  time  when  he  might  deem  himself  unsafe.  However, 
plaintiff  based  his  refusal  to  allow  defendant  to  remove  the  plant  solely 
upon  the  nonpayment  of  this  $100,  as  defendant  testified  and  plaintiff 
did  not  deny;  and,  had  plaintiff  based  such  refusal  upon  the  danger 
clause  in  the  mortgage,  the  serious  question  would  have  arisen  as  to 
his  right  to  do  that  in  case  he  had  agreed  that  defendant  might  have 
immediate  possession  and  as  a  condition  and  in  consideration  thereof 
defendant  had  purchased  Johnson's  one-half  interest.  It  appears  that 
plaintiff .  foreclosed  the  chattel  mortgage  and  that  he  purchased  the 
property  at  the  sale,  but  it  does  not  appear,  and  is  perhaps  immate- 
rial, whether  the  mortgage  was  fully  paid,  or  whether  a  deficiency  ex- 
ists with  the  payment  of  which  it  may  be  sought  to  charge  the  defend- 
ant. 

We  think  the  direction  of  a  verdict  was  error,  and  that  the  judg- 
ment and  order  must  be  reversed  and  a  new  trial  granted,  with  costs, 
in  all  the  courts,  to  appellant  to  abide  the  event.    All  concur. 


DBUMMOND,  Com'r  of  Public  Charltlee,  ▼.  ZUCKER. 
(Supreme  Court,  Appellate  DlTlsion,  First  Department.    July  10,  1913.) 

Bastards  (!  65») — Filiation  Fbocbedino8 — Sufjicienct  of  Etidencb. 

Evidence  in  a  filiation  proceeding  to  require  defendant  to  pay  certain 
amounts  for  the  support  of  the  mother  of  a  bastard  child  during  con- 
finement and  for  the  support  of  the  child  held  not  sufBcient  to  sustain 
a'  finding  that  the  defendant  was  the  father  of  the  child. 

[Ed.  Note. — For  other  cases,  see  Bastards,  Cent  Dig.  SS  164,  175-177; 
Dec.  Dig.  I  65.»] 

Appeal  from  Trial  Term,  New  York  County. 

Filiation  proceeding  by  Michael  J.  Drummond,  as  Commissioner  of 
Public  Charities  of  the  City  of  New  York,  on  complaint  of  Dora 
Simpson,  against  Barnett  Zucker.  From  an  order  of  filiation,  defend- 
ant appeals.    Reversed,  and  defendant  discharged. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN. 
CLARKE,  DOWLING,  and  HOTCHKISS,  JJ. 

•For  otber  enus  see  lame  topio  &  i  xuhbu  In  Dm.  4t  Am.  Digs.  1M7  to  djit*.  A  Rep'r  Indez** 
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David  Michelsohn,  of  New  York  City,  for  appellant. 
Terence  Farley,  of  New  York  City,  for  respondent 

PER  CURIAM.  This  appeal  is  from  an  order  adjudging  defend- 
ant to  be  the  father  of  a  child  about  to  be  born  a  bastard,  directing  him 
to  pay  $2.50  a  week  after  the  birth  of  the  child  for  its  support,  and 
$10  for  the  support  of  the  mother  during  her  confinement,  and  to  give 
a  bond  in  the  penal  sum  of  $250  to  secure  such  payments. 

We  are  of  the  opinion  that  the  order  should  be  reversed  and  the 
appellant  discharged.  The  testimony  of  the  mother  of  the  child  about 
to  be  bom  is  substantially  uncorroborated.  It  is  contradictory,  and  so 
contradictory  as  to  render  it  unworthy  of  belief,  especially  when  read 
in  the  light  of  her  previous  history.  She  is  23  years  of  age,  and  ad- 
mits having  had  two  other  children,  though  she  has  never  been  mar- 
ried. Appellant's  testimony,  on  the  other  hand,  is  corroborated  in 
many  respects  by  other  witnesses,  which,  taken  in  connection  with  the 
other  facts  proved  as  to  the  situation  and  relation  of  the  parties  at  the 
time  of  defendant's  alleged  misconduct,  satisfies  us  that  he  is  not  the 
father  of  the  child,  and  that  the  finding  to  that  effect  is  against  the 
evidence. 

The  order  appealed  from  therefore  is  reversed,  with  $10  costs  and 
disbursements,  and  defendant  discharged. 


SOHWABB  et  al.  ▼.  HERZOQ. 

(Supreme  Court,  Appellate  DivlBlon,  First  Department    July  10,  1913.) 

Appbal  and  Ebbob  a  436*)  —  Effbct  or  Appbai.  —  Jubisdichoit  of  Lown 

COTJBT. 

Where  defendant  appealed  from  an  order  striking  out  certain  para- 
grapbs  of  the  answer,  and  granting  Judgment  on  the  pleadings  with  leave 
to  plead  over  within  20  days,  it  was  Improper  for  the  Special  Term  be- 
fore the  determination  of  the  appeal  to  extend  defendant's  time  to  plead 
over  in  case  of  an  affirmance  until  10  days  after  service  of  a  copy  of  the 
order  of  affirmance,  the  proper  practice  being  to  stay  proceedings  pend- 
ing the  appeal,  leaving  it  to  the  Appellate  Division  to  determine  whether 
leave  to  plead  over  should  be  granted. 

[Ed.  Note. — ^B^or  other  cases,  see  Appeal  and  Error,  Cent  Dig.  if  2191, 
2192;   Dec.  Dig.  i  436.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alfred  J.  Schwabe  and  another,  formerly  copartners  doing 
business  as  Alfred  J.  Schwabe  &  Co.,  against  Aladar  W.  Herzog. 
From  an  order  extending  defendant's  time  to  plead,  plaintiffs  appeal. 
Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Theodore  K.  McCarthy,  of  New  York  City,  for  appellants. 

LAUGHLIN,  J.  On  a  motion  duly  made  by  the  plaintiffs  herein 
to  have  certain  paragraphs  of  the  amended  answer  stricken  out  and 
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Others  adjudged  frivolous  and  for  judgment  on  the  pleadings,  the  mo- 
tion was  granted  with  leave  to  the  defendant  to  plead  over  within  20 
days  on  payment  of  the  costs  of  the  motion.  The  defendant  thereupon 
appealed  from  the  order,  and  then  moved  at  Special  Term  for  an  or- 
der to  the  effect  that  in  the  event  that  the  Appellate  Division  should 
affirm  the  order  from  which  he  had  appealed  his  time  to  accept  the 
provisions  of  the  order  with  respect  to  leave  to  plead  over  on  payment 
of  costs  be  extended  until  the  expiration  of  10  days  after  the  entry 
and  service  upon  his  attorneys  of  a  copy  of  the  order  of  affirmance 
of  the  Appellate  Division.  The  motion  was  granted  upon  condition 
that  the  defendant  proceed  witii  the'argument  of  the  appeal  when  it 
should  be  reached  in  its  regular  order. 

In  Nillson  v.  Lawrence,  148  App.  Div.  155,  132  N.  Y.  Supp.  664, 
this  court  held  that,  where  a  demurrer  to  a  complaint  was  overruled 
with  leave  to  plead  over,  it  was  not  competent  for  the  Special  Term 
upon  an  ex  parte  application  to  extend  the  time  of  the  defendant  to 
answer  until  after  the  decision  of  the  appeal  to  this  court  from  the 
interlocutory  judgment  overruling  the  demurrer,  and  that  the  proper 
practice  was  for  the  defendant  after  appealing  to  apply  at  Special  Term 
on  notice  before  pleading  over  for  a  stay  of  proceedings  pending  the 
appeal,  and  leave  it  for  this  court  to  determine  whether  or  not,  in  the 
event  of  an  affirmance,  he  should  be  given  leave  to  plead  over,  which 
is  ordinarily  allowed. 

In  Vogel  V.  Vogel,  131  N.  Y.  Supp.  577,  the  learned  Appellate 
Term  sustained  an  order  of  the  City  Court  staying  proceedings  pending 
an  appeal  to  the  Appellate  Term  from  an  order  overruling  a  demurrer 
and  permitting  the  defendant  to  plead  over,  but  reversed  the  order  as 
unauthorized  in  so  far  as  it  purported  to  give  the  defendant  six  days 
within  which  to  plead  over  after  the  entry  of  the  order  of  the  Appel- 
late Term  on  the  appeal. 

We  are  of  opinion  that  the  practice  established  by  those  authori- 
ties, although  in  the  one  the  order  had  been  granted  without  notice,  is 
applicable  to  the  case  at  bar,  and  that  the  court  erred  in  making  the 
order. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs.    All  concur. 


WATSON  T.  NEWELL. 

(Supreme  Court,  Appellate  Division,  Tbird  Department    Jnly  8, 1913.) 

L  Evidence  (f  220*) — Admissions  bt  Silence. 

In  an  action  against  the  estate  of  a  decedent  upon  a  note  which  was 
equal  in  amount  to  the  entire  value  of  the  decedent's  estate,  evidence 
that  plaintiff  In  a  conversation  with  one  of  the  heirs  at  law,  who  was 
subsequently  made  administrator,  as  to  the  renting  of  the  decedent's 
land,  did  not  mention  the  note,  is  admissible;  it  being  the  administra- 
tor's theory  that  plaintiff  forged  the  note  when  he  ascertained  that  the 
decedent  had  not  devised  him  her  property. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {(  771-785;  Dec 
Dig.  i  220.»] 
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2.  WlTNESSXS   (S  406*) — COHPKTENOT  Or  CONTBADIOTOBY  EVIDXROK. 

Id  an  action  against  the  estate  of  a  decedent  upon  a  note,  where  plain- 
tiff's witness  testified  that  the  decedent's  sister  in  her  last  illness  stated 
that  it  had  been  arranged  that  all  the  proi>erty  of  decedent  and  herself 
should  go  to  plaintiff  at  the  death  of  decedent,  evidence  by  another  wit- 
ness that  the  sister  was  unconsdoua  during  all  of  her  visits  is  admis- 
sible In  contradiction. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  St  1276-1279; 
Dec.  Dig.  i  406.»] 

3.  Evidence  (8  477*) — Expert  Evidence — Subject  of  Expert  TEemfowr. 

A  nonexpert  witness  may  testify  as  to  the  consciousness  or  unconsdoos- 
ness  of  a  person. 

[Ed.  Note— For  other  cases,' see  Evidence,  Cent  Dig.  |{  2237-2241; 
Dec.  Dig.  §  477.»] 

Appeal  from  Trial  Term,  St.  Lawrence  County. 

Action  by  Wallace  Watson  against  Arthur  Newell,  as  administrator 
of  the  goods,  chattels,  and  credits  of  Alice  E.  Smith.  From  judgment 
for  plaintiff,  and  an  order  overruling  a  motion  for  new  trial,  defendant 
appeals.    Reversed  and  remanded. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Conger  &  Orvis,  of  Gouverneur,  for  appellant. 
Abbott  &  Dolan,  of  Gouverneur,  for  respondent. 

LYON,  J.  This  action  was  brought  to  recover  the  amount  of  a 
promissory  note  for  $4,000  of  date  September  3,  1909,  bearing  the 
name  of  defendant's  intestate  as  maker,  and  payable  to  the  order  of 
plaintiff  one  day  after  date.  The  defense  was  that  the  note  was  a  for- 
gery, but,  if  genuine,  was  without  consideration  and  was  obtained  by 
fraud,  and  was  void. 

[1]  Decedent  died  December  6,  1909,  aged  about  60  years,  owning 
in  real  estate  the  place  occupied  by  her  and  by  plaintiff's  family,  where 
she  died,  worth  about  $2,000,  and  about  $2,000  of  personal  property. 
She  was  unmarried,  and  her  nearest  relatives  were  an  aunt,  who  lived 
in  the  West,  and  cousins,  of  whom  the  defendant  was  one.  She  had 
been  well  acquainted  with  the  plaintiff  for  upwards  of  20  years,  and 
at  various  times  during  that  period  he  had  lived  in  her  father's  family 
and  her  own.  The  precise  date  of  the  appointment  of  defendant  as 
administrator  does  not  appear  otherwise  than  that  it  was  prior  to 
the  17th  day  of  February,  1910.  Called  as  a  witness  in  his  own  be- 
half, he  testified  that  up  to  that  time  he  had  seen  the  plaintiff  several 
times  after  the  death  of  his  intestate,  and  said  something  to  him  about 
the  renting  of  the  place,  and  he  presumed  may  have  had  three  or 
four  talks  with  him.    The  question  was  then  asked  him  by  his  attorney : 

"Q.  Did  he  in  any  of  those  conversations  say  anything  about  having  a 
claim  against  Miss  Smith  or  an  offset  against  the  rent?  (Objected  to  as  in- 
competent irrelevant  and  leading ;    objection  sustained ;   exception  taken.)" 

The  respondent  claims  that  the  exclusion  of  this  testimony  was  not 
error,  for  the  reason  that  the  witness  had  not  at  the  time  these  con- 
versations were  had  been  appointed  administrator  of  the  estate,  and 
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hence  that  there  was  no  duty  on  the  part  of  the  plaintiff  to  state  to 
the  witness  that  he  held  this  note,  while  the  appellant  claims  that  the 
testimony  bore  directly  upon  the  contention  of  defendant  that  plaintiff 
did  not  have  the  note  at  the  times  of  these  conversations,  but  later 
forged  it  when  he  found  that  decedent  had  left  no  will  giving  him  her 
property.  We  think  that  the  ruling  was  erroneous.  From  the  testi- 
mony of  the  plaintiff  it  appears  that  the  heirs  met  at  the  house  and 
talked  over  the  matter  of  the  appointment  of  the  administrator,  but 
the  date  of  the  meeting  is  not  stated.  However,  from  the  fact  that 
the  defendant  was  at  the  house  about  the  middle  of  January  for  the 
purpose  of  taking  the  inventory,  as  he  testifies,  it  may  be  inferred 
that  prior  to  that  time  he  had  been  agreed  upon  by  the  heirs  as  the 
person  to  be  appointed  administrator.  But  in  any  event  as  an  heir 
at  law,  and  hence  as  a  tenant  in  common  of  the  real  estate,  and  also 
as  one  of  the  next  of  kin  of  decedent,  he  was  personally  interested 
in  all  the  assets  of  the  estate.  As  the  questions  indicated,  the  conver- 
sations had  between  plaintiff  and  the  witness  related  in  part  at  least 
to  the  rentals  of  the  place,  and  it  would  have  been  natural  for  the 
plaintiff  to  have  claimed  an  offset  had  he  possessed  one,  and  the  fact 
whether  or  not  he  made  such  claim  was  a  material  and  proper  subject 
for  consideration  by  the  jury. 

[2]  Regarding  the  other  ruling  complained  of  by  appellant,  it  ap- 
pears that  near  the  close  of  the  trial  the  plaintiff  called  Mrs.  Jennie 
Ferguson,  who  testified  that  three  days  before  the  death  of  Mrs. 
Kealey,  who  was  a  sister  of  defendant's  intestate,  with  whom  she  re- 
sided, and  who  died  about  April  1,  1909,  Mrs.  Kealey  said  to  the  wit- 
ness in  the  presence  of  decedent,  who  was  sitting  on  the  side  of  the 
bed,  that  the  plaintiff  was  their  friend  and  the  friend  of  their  old  fa- 
ther and  "now  we  have  made  up  our  minds  if  there  is  anything  left 
after  Alice  gets  through,  that  it  goes  to  Mr.  Watson,"  and  she  said, 
"We  have  arranged  that."  Mrs.  Ferguson  also  testified  to  a  conversa- 
tion with  decedent's  intestate  the  day  preceding  her  death  in  which 
Mrs.  Ferguson  testified  that  decedent  again  gave  expression  to  her 
sense  of  obligation  to  Mr.  Watson,  and  in  which  she  told  the  witness 
that  she  had  not  made  a  will,  but  said : 

"I  have  made  sometlilng  that  Is  just  as  good,  and  it  goes  to  Mr.  Watsou 
because  I  feel  that  he  deserves  it" 

The  witness  was  considered  an  important  one  for  plaintiff.  For  the 
purpose  of  contradicting  her  testimony,  defendant  called  Bertha  Ben- 
nett, whose  testimony  appears  in  the  record  as  follows : 

"I  live  In  Gouvemeur.  I  know  Mrs.  Jennie  Ferguson.  I  knew  Alice  E. 
SmitlL  I  remember  the  time  when  Mrs.  Kealey  died.  I  was  there  twice  a 
day  for  I  think  two  weeks  anyway  before  she  died. 

"Q.  Was 'she  conscious  or  unconscious  at  that  time?  (Objected  to  as  In- 
competent and  immaterial,  aiid  no  foundation  has  been  laid  for  the  testi- 
mony.    Objection  sustained.     Exception.)" 

We  think  the  exclusion  of  this  testimony  was  also  error.  The  de- 
fendant had  the  right  to  show  if  he  could  that  on  these  occasions  ot 
the  visits  of  the  witness  twice  daily  during  the  two  weeks  preceding  the 
death  of  Mrs.  Kealey  she  was  unconscious  as  bearing  upon  die  prob- 
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ability  of  the  conversation  testified  to  by  Mrs.  Ferguson  having  taken 
place. 

[3]  A  lay  witness  may  testify  as  to  the  consciousness  or  uncon- 
sciousness of  a  person.  Chicago  City  Railway  Co.  v.  Van  Vleck,  143 
111.  480,  32  N.  E^  262. 

As  a  new  trial  must  be  had  in  which  the  evidence  as  to  the  con- 
sideration for  the  note  may  differ  from  that  included  in  the  present 
record,  we  do  not  pass  upon  that  question  at  this  time. 

The  judgment  and  order  appealed  from  must  be  reversed  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


STANDING  T.  BBADT. 
(Supreme  Court,  Appellate  Dlylslon,  First  Department    Tidy  10, 101&) 

1.  Appeai.  and  Esbob  (S  1016*) — SxTTiNe  Aside  Vebdict — Bbvikw. 

The  conrt  on  appeal  will  hesitate  to  reverse  the  action  of  the  trial 
court  setting  aside  a  verdict  as  against  the  weight  of  the  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  3860- 
3876;   Dec.  Dig.  §  1015.*] 

2.  Masteb  and  Sebvart  (|  30*) — Contbact  or  Bkplotukitt — Gbounds  fob 

DiSCHABQE. 

The  refusal  of  an  actor  hired  by  a  theatrical  manager  to  play  parts 
assigned  to  him,  subject  to  the  right  of  the  manager  to  annul  the  con- 
tract during  the  rehearsals  to  play  a  part  assigned  him  during  rehearsals 
Justifies  bis  discharge,  but  the  manager  continuing  the  employmmt  can- 
not subsequently  rely  thereon. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {{  SO- 
36 ;    Dec.  Dig.  S  SO.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Paul  Darrell  Standing  against  William  A.  Brady.  From 
an  order  setting  aside  a  verdict  for  plaintiff  as  against  the  weight  of 
the  evidence  and  ordering  a  new  trial,  he  appeals.  Reversed,  and  ver- 
dict reinstated. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Gerald  B.  Rosenheim,  of  New  York  City,  for  appellant 
Nathan  Vidaver,  of  New  York  City,  for  respondent 

SCOTT,  J.  Plaintiff,  an  actor,  was  hired  by  defendant,  a  theatrical 
manager,  for  the  season  of  1910-11,  guaranteed  to  be  not  less  than  25 
weeks  commencing  on  or  about  September  15,  1910.  By  the  agree- 
ment, which  was  m  writing,  plaintiff  undertook  to  play  sucji  parts  as 
should  be  assigned  to  him,  and  defendant  reserved  the  right  to  annul 
the  contract  at  any  time  during  the  progress  of  rehearsals.  In  August 
plaintiff  was  assigned  to  play  a  part  in  a  production  known  as  "The 
Nigger."  He  rehearsed  several  times,  and  then  concluded  that  the 
part  was  unsuited  to  him,  and  objected  to  playing  it.  The  disputed 
fact  in  the  case  was  whether  plaintiff  positively  refused  to  play  the 
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part,  or  whether  he  merely  protested  vigorously  and  defendant  and  his 
representatives  finally  acceded  to  his  protestations. 

[1]  Upon  conflicting  evidence  the  jury  resolved  this  question  in 
plaintiff's  favor.  The  trial  justice  apparently  took  a  different  view; 
and,  if  there  were  no  other  question  in  the  case,  we  should  hesitate 
to  reverse  his  action,  because  his  opportunities  to  judge  of  the  weight 
to  be  given  to  the  evidence  of  the  several  witnesses  were  necessarily 
far  superior  to  ours. 

[2]  But  even  if  it  be  assumed  that  the  jury  was  wrong,  and  that 
plaintiff  did  positively  refuse  to  play  the  part  assigned  to  him,  while 
this  refusal  would  doubtless  have  justified  an  annulment  of  the  con- 
tract and  a  discharge  of  the  plaintiff,  there  is  no  evidence  whatever 
that  defendant  ever  did  annul  the  contract  or  discharge  the  plaintiff. 
On  the  contrary,  it  appears  without  contradiction  that  in  October,  1910, 
long  after  the  alleged  refusal,  plaintiff  sought  a  release  from  the  con- 
tract, telling  defendant  that  another  manager  desired  his  services,  to 
which  defendant  replied  by  bidding  him  to  hold  on  for  a  while.  In 
fact,  the  defendant  does  not  allege  that  he  ever  discharged  plaintiff, 
merely  alleging  conduct  which  would  have  justified  a  discharge. 

The  order  appealed  from  must  be  reversed,  with  costs  and  disburse- 
ments to  appellant,  and  the  verdict  reinstated.    All  concur. 


aST  App.  Dlv.  404.) 

CARROLL  ▼.  McARDLE,  Town  Sup'r. 
(Supreone  Court,  Appellate  DlTlsion,  Second  Department    June  20,  1913.) 

1.  Taxation  (|  546*) — Tax  Laws — Repeal. 

Gen.  Tax  Law  (Laws  1806,  c.  908)  repeals  by  implication  all  special 
tax  legislation,  and  repeals  Laws  1874,  c.  610,  and  the  acts  amendatory 
thereof,  providing  for  the  collection  of  unpaid  taxes  in  the  several  towns 
of  the  county  of  Westchester. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  i  1018;  Dec.  Dig. 
I  545.»] 

2.  Taxation  (i  615*) — ^Tax  Laws — ^Repeal. 

Uen.  Tax  Law  (Laws  1896,  c.  908)  §  94,  providing  that  this  article  shall 
apply  to  all  the  cities  or  towns  in  so  far  as  the  matters  herein  provided 
for  do  not  conflict  with  the  special  and  local  laws  of  such  cities  or  towns, 
embodied  in  article  4  (sections  70-94),  is  expressly  limited  to  that  arti- 
cle, and  does  not  apply  to  the  provisions  for  sale  of  land  for  delinquent 
taxes  governed  by  the  provisions  of  article  6  (sections  120-143),  modified 
only  by  section  158,  declaring  that  the  article  shall  not  affect  any  law  re- 
lating to  the  sale  of  real  estate  for  taxes  in  any  city,  which  indicates 
a  legislative  intent  to  repeal  special  acts  governing  the  collection  of  un- 
paid taxes  in  towns,  and  such  acts  are  repealed. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  {  1264;  Dec.  Dig. 
S  615.*] 

On  reargument.  Judgment  for  plaintiff  in  accordance  with  the  terms 
of  submission. 

For  former  judgment,  rendered  without  opinion,  see  155  App.  Div. 
912,  140  N.  Y.  Supp.  1112. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 
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William  J.  Fallon,  of  White  Plains,  for  plaintiff. 
Henry  R.  Barrett,  of  White  Plains  (Clinton  F.  Ferris,  of  Peekskill, 
Henry  W.  Smith,  of  New  York  City,  Hugh  A.  Thornton,  of  Dobbs 
Ferry,  Benjamin  I.  Taylor,  of  Port  Chester,  Joseph  A.  Green,  of  Os- 
sining,  Theodore  M.  Hill,  of  New  York  City,  Arthur  R.  Wilcox,  of 
Port  Chester,  William  R.  Condit,  of  White  Plains,  Winfield  L.  Morse, 
of  New  York  City,  and  Frank  L.  Young,  of  Ossining,  on  the  brief), 
for  defendant. 
Winfield  L.  Morse,  of  New  York  City,  for  town  of  Mt  Pleasant 
Theodore  M.  Hill,  of  New  York  City,  for  Town  of  Pelham. 
Clinton  F.  Ferris,  of  Peekskill,  for  town  of  Cortlandt 
Arthur  R.  Wilcox,  of  Port  Chester,  for  town  of  Rye. 

RICH,  J.  This  is  a  submission  of  a  controversy  imder  the  provi- 
sions of  sections  1279-1281  of  the  Code  of  Civil  Procedure,  and  has 
been  here  before.  Upon  reconsideration  we  are  of  the  opinion  that 
our  judgment  was  correct,  and  that  the  plaintiff  is  entitled  to  succeed. 

[1]  The  question  is  whether  the  General  Tax  Law  (Laws  of  1896, 
c.  908)  repealed  by  implication  a  special  act  of  the  Legfislaturc  (chap- 
ter 610  of  the  Laws  of  1874)  and  the  acts  amendatory  thereof,  which 
provided  for  the  collection  of  unpaid  taxes  in  the  several  towns  of  the 
county  of  Westchester.  I  think  it  may  be  regarded  as  settled  that  the 
General  Tax  Law  of  1896  repealed  by  implication  all  special  tax  l^s- 
lation,  and  that  the  Legislature  intended  by  the  General  Law  to  repeal 
by  implication  all  local  and  special  acts  upon  all  subjects  relating  to 
taxation.  Matter  of  Huntington,  168  N.  Y.  399,  407,  61  N.  E.  643; 
Pratt  Institute  v.  City  of  New  York,  99  App.  Div.  525,  91  N.  Y.  Supp. 
136,  affirmed  183  N.  Y.  151,  75  N.  E.  1119,  5  Ann.  Cas.  198;  Mat- 
ter of  Troy  Press  Co.,  187  N.  Y.  279,  79  N.  E.  1006;  Cone  v.  Lauer, 
131  App.  Div.  194,  115  N.  Y.  Supp.  644,  1116.  The  case  of  Welstead 
V.  Jennings,  104  App.  Div.  179,  93  N.  Y.  Supp.  339,  is  claimed  to  be 
an  authority  ifi  support  of  the  contention  that  the  special  law  relating 
to  the  collection  of  taxes  in  Westchester  county  was  not  repealed  by 
the  General  Tax  Law.  That  was  an  action  brought  to  remove  a  cloud 
from  plaintiff's  title,  a  tax  lease  under  the  provisions  of  a  special  act 
(chapter  620,  Laws  1873),  which  made  conveyances  presumptive  evi- 
dence that  all  proceedings  prior  to  the  sale  were  regular.  The  de- 
fense interposed  was  that  the  provisions  of  chapter  217,  Laws  1891, 
extended  the  provisions  of  chapter  427  of  the  Laws  of  1855,  and  pro- 
vided that  the  certificate  of  the  Ccwnptroller  or  county  treasurer  should 
be  conclusive  evidence  of  the  regularity  of  all  proceedings  "from  and 
after  the  expiration  of  two  years  from  the  date  of  recording  such  other 
conveyjinces  or  of  four  years  from  and  after  the  date  of  issuing  such 
other  certificates,"  which  it  was  claimed  operated  to  provide  a  two- 
years  statute  of  limitations  in  the  case  then  under  consideration,  and 
the  question  of  the  repeal  of  special  laws  by  implication  was  not  pre- 
sented, and  it  received  no  consideration. 

The  Welstead  Case  was  affirmed,  185  N.  Y.  588.  78  N.  E.  1114, 
without  opinion,  but  that  decision  cannot  be  regarded  as  overruling 
Matter  of  Huntington  or  Pratt  Institute  v.  City  of  New  York,  supra. 
The  Court  of  Appeals  said  in  the  Pratt  Institute  Case  that: 
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"When  a  decision  Is  made  upon  full  consideration^  and  Judgment  la  ren- 
dered upon  well-defined  grounds,  It  cannot  be  regarded  as  overruled  by  a 
subsequent  case  in  whicli  no  opinion  was  written  and  no  ground  of  action 
stated.    We  do  not  overrule  important  authorities  sub  silentio." 

Attention  is  called  to  Fulton  v.  Krull,  200  N.  Y.  105,  93  N.  E.  494, 
where  the  court  stated  that: 

"The  General  Tax  Law  does  not  i)urport,  specifically  or  directly,  to  re- 
peal or  modify  the  former  statute  [chapter  143  of  Laws  of  1882 ;  Charter  of 
the  City  of  Niagara  Falls],  and,  this  being  so,  we  think  it  is  the  rule  that 
an  intent  will  not  be  presumed  on  the  part  of  the  liCgislature  so  to  do  in 
the  case  of  a  special  act  completely  covering  and  providing  for  the  mattera 
In  question." 

The  Welstead  Case  is  cited.  The  language  in  the  Welstead  Case 
seeming  to  sustain  the  contention  is : 

"The  repeal  of  statutes  by  Implication  is  not  favored  by  the  courts,  and 
local  or  special  acts  governing  any  particular  subject  are  not  deemed  to  have 
been  repealed  nnless  such  an  intention  is  clearly  manifest  People  ex  rel. 
Fleming  v.  Dalton,  168  N.  Y.  175  [52  N.  B.  1113]." 

This  case  is  cited  in  both  the  Huntington  and  Pratt  Institute  Cases, 
and  I  think  it  sustains  the  plaintiff's  contention. 

[2]  It  is  also  contended  that  the  provisions  of  the  special  act  relat- 
ing to  Westchester  conflicting  with  the  provisions  of  the  General  Tax 
Law  were  saved  from  repeal  by  implication  by  section  94  of  the  Gen- 
eral Tax  Law,  which  provides : 

"This  article  shall  apply  to  all  the  cities  or  towns  of  the  state,  in  so  far 
as  the  matters  herein  provided  for  do  not  conflict  with  the  special  and  local 
laws  of  such  cities  or  towns." 

The  difficulty  with  this  contention  is  that  it  does  not  apply  to  any 
provision  in  the  General  Tax  Law  which  is  at  variance  Vfith  the  spe- 
cial act.  That  section  is  expressly  limited  to  the  provisions  of  article 
4.  The  provisions  for  a  sale  of  land  for  unpaid  taxes  which  are  the 
subject  of  this  litigation  appear  in  article  6,  and  the  only  exception 
from  its  provisions  is  contained  in  section  158,  article  7,  which  pro- 
vides: 

"This  or  the  preceding  article  shall  not  affect  any  law  relating  to  the  sale 
of  real  estate  for  taxes  in  any  clt^." 

This  section  relates  specifically  to  the  provisions  of  the  law  cover- 
ing the  sale  of  lands  for  taxes,  and  by  excluding  cities  only  from  its 
operation  the  intent  of  the  Legislature  to  include  all  towns  in  the  state 
seems  to  be  manifest,  and  it  is  equally  clear  that  it  was  intended  to  re- 
peal the  special  act  relating  to  towns  in  Westchester  county,  which 
after  all  is  only  a  tax  sale  law  limited  to  proceedings  to  be  taken  after 
the  return  of  the  warrant.  It  was  not  intended  that  the  General  Tax 
Law  should  be  applicable  in  Westchester  county  so  far  as  it  relates  to 
the  assessment,  and  the  proceedings  up  to  and  including  the  return 
of  the  warrant,  and  that  its  provision  relating  to  subsequent  proceed- 
ings for  the  collection  should  not  apply. 

I  must  therefore  advise  that  judgment  be  awarded  to  the  plaintiff  in 

accordance  with  the  terms  of  the  submission. 

Judgment  for  plaintiff,  on  reargument,  without  costs,  in  accordance  witb 
the  terms  of  the  submission.    All  concur. 
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HUGULEY  V.  GABDNEB  et  aL 
(Supreme  Court,  Appellate  Oivlslon,  First  Department    July  10,  1913.) 

1.  Plkadino  (I  52*) — Separate  Caxibes  or  Action — Sefabate  Statement  and 

KUMBEBING. 

Under  the  express  provisions  of  Code  Civ.  Proa  {  483,  where  a  com- 
plaint purports  to  set  fortb  morew  than  a  single  cause  of  action,  tbey 
must  be  separately  stated  and  numbered. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  f  113;  Dec.  Dig. 
I  52.»] 

2.  Pleading  (i  52*) — Sefabate  Causes  or  Action — Sefabate  Statement  and 

Ndmbebino. 

In  an  action  to  require  certain  defendants  to  account  for  corporate 
stock  received  by  them  as  trustees  for  plaintiff  and  others,  allegatlous 
that  while  acting  as  trustees  tbey  converted  and  appropriated  part  of 
such  stock  to  their  own  use  did  not  state  a  cause  of  action  for  a  con- 
version which  plaintiff  was  required  to  separately  state  and  number, 
their  purpose  being  to  require  the  trustees  to  account  for  the  value  of 
such  stock  as  they  might  have  parted  with  and  be  unable  to  distribute  lu 
accordance  with  the  agreements  under  which  it  was  received  by  them. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {  113;  Dec,  Dig 
§  52.*] 
8.  Pleading  (S  52*)  —  Sepa&ate  Causes  of  Action  —  Sefabate  Statement 
and  kumbebino. 

In  an  action  to  require  certain  defendants  to  account  for  corporate 
stock  received  by  them  as  trustees  for  plaintiff  and  others,  allegations 
that  a  certain  defendant  guaranteed  to  plaintiff  that  be  would  receive 
the  stock  to  which  he  was  entitled  without  any  demand  for  relief  on 
account  of  the  guaranty  did  not  state  a  cause  of  action  which  plalnttfl 
was  required  to  separately  state  and  number,  but  was  wholly  super- 
fluous and  irrelevant,  and  might  be  stricken  on  motion. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  8  113;  Dec  Dig. 
I  52.*] 
4.  Pleading  (g  62*) — Sefabate  Causes  or  Action — Sefabate  Statement  and 

NUMBEBING. 

In  an  action  to  obtain  an  accounting  from  certain  defendants  with  re- 
spect to  stock  of  a  Maine  corporation  received  by  them  as  trustees  for 
plaintiff  and  others,  and  for  certain  stoc^  in  a  Michigan  corporation  of 
the  same  name,  for  which,  representing  the  stockholders,  they  exchanged 
the  stock  in  the  Maine  corporation,  the  complaint  alleged  that  M.,  one 
of  such  trustees,  agreed  with  plaintiff  to  subscribe  for  certain  stock  in 
the  Maine  corporation,  one-half  of  which  he  was  to  purchase  for  plain- 
tiff and  hold  as  security  for  the  purchase  price  advanced  by  him ;  that 
plaintiff  as  further  security  for  such  purchase  price  delivered  other  se- 
cui'itles  to  M. ;  that  upon  the  exchange  of  the  stock  in  the  Maine  cor- 
poration for  that  in  the  Michigan  corporation  M.  received  stock  in  ex- 
change for  that  held  by  plaintiff  which  was  issued  in  his  own  name; 
that  this  constituted  an  election  by  him  to  repudiate  the  agreement  to 
purchase  the  stock  for  plaintiff,  and  entitled  plaintiff  to  recover  the  se- 
curities pledged  as  collateral,  and  demanded  judgment  for  the  recovery 
of  such  securities.  It  did  not  deny  M.'s  authority  to  exchange  the  stock, 
or  allege  that  there  was  any  agreement  that  he  should  not  take  the  stock 
in  bis  own  name,  or  that  plaintiff  had  tendered  the  amount  due  M. 
Held,  that  these  allegations  stated  a  cause  of  action  separate  from  that 
for  the  accounting  which  should  be  separately  stated  and  numbered, 
they  not  being  relevant  to  that  cause  of  action,  as  claimed,  on  the  theory 
that,  if  it  were  held  that  there  was  no  election  by  M.  to  repudiate  the 

•For  other  cases  see  same  topic  &  i  numbes  In  Dec.  t  Am.  Digs.  1907  to  date,  *  Rep'r  Indezw 
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agreement,  plaintiff  would  be  entitled  to  an  accounting  from  the  trus- 
tees for '  stock  in  exchange  for  that  originally  held  by  M.  for  plaintiff, 
since  they  had  executed  the  trust  as  to  that  stock  by  dellvierlng  It  to  M. 
[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  S  113;  Dec  Dig. 
8  52.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  T.  Huguley  against  Oliver  L.  Gardner,  the  Gard- 
ner Artificial  Lumber  Company,  and  others.  From  an  order  denying 
their  motion  to  require  that  the  complaint  be  amended  so  as  to  sepa-^ 
rately  state  and  number  the  causes  of  action  therein  alleged,  the  de- 
fendants named  appeal.    Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
BOWLING,  and  HOTCHKISS,  JJ. 

Joseph  M.  Lesser,  of  New  York  City,  for  appellants. 
Marion  Erwin,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  [  1  ]  The  point  presented  by  the  appeal  is  whether 
the  complaint  purports  to  set  forth  more  than  a  single  cause  of  action. 
If  it  does,  the  plaintiff  is  required  by  section  483  of  Code  of  Civil  Pro- 
cedure, and  by  the  established  practice  thereunder,  to  separately  state 
and  number  them.  Astoria  Silk  Works  v.  Plymouth  Rubber  Co.,  126 
App.  Div.  18,  110  N.  Y.  Supp.  175;  Gunn  v.  Fellows,  41  Hun,  257; 
Westheimer  v.  Musliner,  46  App.  Div.  96,  61  N.  Y.  Supp.  348;  Whit- 
ney v.  Wenman,  96  App.  Div.  290,  89  N.  Y.  Supp.  296;  Stem  v.  Mar- 
cuse,  119  App.  Div.  478,  103  N.  Y.  Supp.  1026;  Egan  &  Co.  v.  Butter- 
worth,  66  App.  Div.  480,  73  N.  Y.  Supp.  301. 

[2]  The  appellants  contend,  in  effect,  that  the  complaint  sets  forth 
five  different  causes  of  action,  some  for  legal  and  others  for  equitable 
relief ;  but  the  respondent  claims  that  it  sets  forth  only  a  single  cause 
of  action  for  equitable  relief.  An  examination  of  the  allegations  of 
the  complaint  shows  that  the  principal  purpose  of  the  action  is  to  ob- 
tain an  accounting  by  the  defendant  Fowler  with  respect  to  certain 
shares  of  the  capital  stock  of  the  Gardner  Artificial  Lumber  Company, 
incorporated  under  the  laws  of  the  state  of  Maine,  which  it  is  alleged 
he  received  as  trustee  for  the  plaintiff  and  others  who  became  entitled 
thereto  by  virtue  of  an  agreement  made  originally  between  the  plaintiff 
and  the  defendant  Gardner  by  which  plaintiff  undertook  to  procure 
subscriptions  for  capital  stock  of  said  company  in  a  specified  amount 
and  on  specified  terms,  and  an  accounting  by  said  Fowler  and  the  de- 
fendant Marr  as  trustees  and  as  a  committee  representing  the  stock- 
holders of  the  Maine  corporation  in  exchanging  their  stock  for  certain 
capital  stock  of  a  corporation  of  the  same  name  incorporated  under 
the  laws  of  the  state  of  Michigan  for  the  purpose  of  purchasing  the 
stock,  assets,  and  business  of  the  Maine  corporation.  The  complaint 
contains  general  allegations  to  the  effect  that  Fowler  while  acting  as 
trustee  for  the  plaintiflf  and  others,  and  Fowler  and  Marr  while  acting 
as  trustees  for  the  plaintiff  and  others,  converted  and  appropriated  to 
their  own  use  part  of  the  stock  for  which  an  accounting  is  sought ;  but 
it  is  manifest  that  the  only  purpose  of  these  allegations  is  to  require 

*For  outer  cases  see  same  topic  &  S  numbbb  In  Dec.  A  Am.  Digs.  1907  to  datto,  ft  Rep'r  Indexes 
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Fowler  or  Fowler  and  Marr  to  account  for  the  value  of  such  of  the 
stock  as  they  may  have  parted  with  and  may  be  unable  to  distribute  in 
accordance  with  the  respective  agreements  as  alleged,  and  that  it  was 
not  intended  to  set  forth  a  cause  of  action  against  fiiem  for  the  conver- 
sion thereof. 

[3]  It  is  further  alleged  that  the  defendant  Gardner  was  the  prin- 
cipal stockholder  and  a  director  and  president  of  the  Maine  corpora- 
tion, and  that  with  respect  to  the  original  contract  under  which  the 
plaintiff  and  others  undertook  to  sell  the  stock  of  the  Maine  corpora- 
tion the  defendant  Gardner  personally  guaranteed  that  plaintiff  would 
receive  from  Fowler  as  trustee  the  stai  to  which,  by  virtue  of  the 
contract,  he  would  become  entitled.  The  complaint,  however,  contains 
no  demand  for  relief  against  Gardner  on  account  of  this  alleged  guar- 
anty. It  is  contended  by  the  appellants  that  the  allegations  with  re- 
spect to  the  guaranty  constitute  an  attempt  on  the  part  of  the  plaintiff 
to  plead  a  cause  of  action  against  Gardner  on  the  guaranty ;  and  it  is 
therefore  claimed,  under  the  rule  that  a  motion  to  separately  state  and 
number  causes  of  action  does  not  involve  the  sufficiency  of  the  auc- 
tions with  respect  to  any  cause  of  action  attempted  to  be  set  forth 
(see  Astoria  Silk  Works  v.  Plymouth  Rubber  Co.,  supra),  that  the 
plaintiff  should  be  required  to  separately  state  and  number  his  all^[ed 
cause  of  action  against  Gardner.  We  agree  with  the  learned  justice 
who  heard  the  motion  at  Special  Term  that  the  allegations  with  re- 
spect to  the  guaranty  should  be  regarded  as  superfluous,  since  no  de- 
mand for  relief  is  predicated  thereon.  Those  allegations  are  not  rel- 
evant to  any  cause  of  action  alleged,  and  may  be  stricken  out  on  mo- 
tion. 

[4]  These  views  dispose  of  all  of  the  contentions  of  the  appellants 
adversely  to  them,  with  one  exception.    The  plaintiff,  after  alleging 
the  agreement  between  him  and  the  defendant  Gardner,  representing 
the  Maine  corporation,  by  which  he  undertook  to  sell  sufficient  stock 
of  that  company  to  realize  a  working  capital  for  it  of  $10,000  and  to 
obtain  additional  subscriptions  to  an  amount  not  exceeding  $30,000,  if 
necessary,  alleges  that  relying  upon  said  agreement  he  entered  into  a 
contract  with  the  defendant  Marr,  by  which  the  latter  agreed  to  sub- 
scribe and  pay  into  the  treasury  of  the  corporation  $10,000,  or  so 
much  thereof  as  might  be  necessary  to  make  up  the  sum  of  $10,000, 
pursuant  to  the  agreement  between  him  and  Gardner;  that  it  was 
agreed  between  him  and  Marr  that  one-half  of  the  amount  so  paid  by 
Marr  should  be  deemed  an  advance  by  him  for  the  plaintiff ;  that  the 
stodc  to  be  received  therefor  should  be  held  by  Marr  for  their  joint 
account;    that  Marr  should  hold  the  plaintiff's  share  of  the  stock 
as  collateral  security  for  the  moneys  so  advanced  by  him  for  plain- 
tiff ;  that  plaintiff  as  further  security  therefor  should  deliver  to  Marr 
10,000  shares  of  the  capital   stock  of  the  Princeton  Copper  Min- 
ing &  Smelting  Company,  two  mortgage  bonds  of  the  Huguley  Man- 
ufacturing Company,  and  two  receivers  certificates  of  the  Florida  Mid- 
land Railway ;  and  that  Marr  should  carry  said  loan  until  the  plaintiff 
realized  on  the  fruits  of  the  adventure  or  was  able  to  discharge  said 
indebtedness  to  Marr  from  certain  suits  in  which  he  was  interested. 
The  plaintiff  further  alleges  that,  pursuant  to  9aid  agreement  between 
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lim  and  the  defendant  Marr,  the  latter  subscribed  and  paid  to  the  cor- 
x>ration  the  sum  of  $6,700  for  their  joint  account,  and  received  there- 
for for  their  joint  account  certain  stock  of  the  Maine  corporation,  one- 
lalf  of  which,  being  plaintiff's  share,  he  held  as  security  for  the  amount 
)0  advanced ;  that,  pursuant  to  the  agreement  by  which  the  Michigan 
:orporation  purchased  the  stock,  assets,  and  business  of  the  Maine  cor- 
poration, the  defendant  Marr  surrendered  and  delivered  for  the  ac- 
•xmnt  of  the  Michigan  corporation  said  stock  of  the  Maine  corporation 
ind  received  therefor  608  shares  of  the  capital"  stock  of  the  Michigan 
:orporation,  which  he  procured  to  be  issued  in  his  own  name ;  that  this 
instituted  an  election  by  Marr  to  repudiate  his  agreement  to  purchase 
aid  stock  of  the  Maine  corporation  for  the  joint  account  of  himself 
uid  the  plaintiff,  and  constituted  an  election  to  take  and  hold  said 
itock  and  the  stock  of  the  Michigan  corporation  issued  in  exchange 
herefor  for  his  own  personal  account,  and  to  cancel  the  obligation 
)f  the  plaintiff  to  reimburse  him  on  account  of  said  purchase.  On 
hese  allegations  plaintiff  demands  judgment  for  the  recovery  from  the 
lefendant  Marr  of  the  other  stock  and  bonds  and  receivers  certificates 
ielivered  to  him  as  security  as  aforesaid.  It  is  manifest  that,  under 
he  theory  of  said  allegations  and  demand  for  relief,  the  plaintiff  has 
ittempted  to  plead  a  cause  of  action  for  the  return  of  said  collateral 
security,  which  is  in  no  manner  connected  with  the  cause  of  action  at- 
empted  to  be  alleged  for  an  accounting.  Counsel  for  the  respondent, 
lowever,  in  his  brief,  argues  that,  if  his  client  should  fail  in  his  con- 
ention  that  such  acts  constituted  an  election  on  the  part  of  the  def  end- 
int  Marr  to  repudiate  his  said  agreement  with  the  plaintiff,  then  plain- 
iff  will  be  entitled  to  recover  his  share  of  the  stock  of  the  Michigan 
:orporation  received  in  exchange  for  his  share  of  the  stock  of  the 
WLaine  corporation,  and  that,  inasmuch  as  the  defendant  Marr  took  the 
tock  of  the  Michigan  corporation  in  his  individual  name,  the  plaintiff 
vill  be  entitled  to  have  Fowler  and  Marr  as  trustees  account  for  his 
ihare  of  the  stock  of  the  Michigan  corporation  which  they  received 
IS  if  it  had  not  been  issued  to  Marr.  Not  only,  as  already  shown,  is 
his  not  the  theory  of  the  complaint,  but  there  is  a  further  answer 
0  the  contention  of  the  plaintiff,  even  in  the  form  in  which  he  makes 
t  in  the  brief,  and  that  is  that  the  defendant  Marr  was  entitled  to  re- 
:eive  and  to  hold  the  plaintiff's  share  of  the  stock  of  the  Maine  cor- 
)oration  as  security  for  his  advances  for  the  plaintiff's  account  until 
luch  indebtedness  was  paid.  Since  Marr's  authority  to  exchange  the 
tock  for  that  of  the  Michigan  corporation  is  not  questioned,  it  is  fair- 
y  to  be  inferred  that  he  was  entitled  likewise  to  receive  and  hold  the 
>laintiff's  share  of  the  stock  of  the  Michigan  corporation  as  security 
or  said  advances.  It  is  not  allcjged  that  £e  agreement  provided  that 
he  stock  of  the  Maine  corporation  should  be  taken  by  the  defendant 
^arr  in  the  name  of  the  plaintiff,  and  therefore  the  mere  fact  that  he 
ook  the  stock  of  the  Michigan  corporation  in  his  own  name  is  not 
ufhcient  to  show  a  violation  of  the  agreement.  In  so  far,  therefore, 
IS  it  was  the  duty  of  Fowler  and  Marr  as  trustees  to  deliver  the  stock 
if  the  Michigan  corporation  to  Marr  for  the  joint  account  of  the  lat- 
er and  the  plaintiff,  the  trust  must  be  deemed  to  have  been  executed 
o  the  extent  that  stock  was  issued  to  Marr.    There  is  no  allegation 
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that  the  plaintiff  has  tendered  to  Marr  the  amount  advanced  by  the 
latter  for  his  account ;  and  there  is  nothing  to  show  ^ut  that  the  plain- 
tiff, if  he  so  desired,  might  not  obtain  from  Marr  his  share  of  the 
stock  of  the  Michigan  corporation  on  tendering  reimbursement  for  the 
advances  made.  Upon  neither  theory,  therefore,  are  these  allegations 
material  or  relevant  to  the  cause  of  action  for  an  accounting  on  the 
part  of  the  trustees  for  other  stock ;  and  they  plainly  constitute  an  at- 
tempt on  the  part  of  the  plaintiff  to  plead  a  separate  cause  of  action 
against  Marr. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  granted,  with  $10  costs.    All  concur. 


(80  Misc.  Bep.  598.) 

HERMAN  V.  LEIiAND. 

(City  Court  of  New  York,  Trial  Term.    May  7,  1913.) 

1.  Pbinoipal  and  Aoent  (f  85*) — Coupbnsation  of  Agent — Bxpenbes  ob 

Dauageb. 

An  agent  may  demand  relmbarsement  from  his  principal  for  expenses 
or  damages  incurred  by  him  in  the  proper  conduct  of  bis  agency ;  but  to 
entitle  him  to  reimbursement  the  expense  must  be  reasonable  and  neces- 
sary, and  made  In  due  course  of  the  agency,  and  not  occasioned  by  de- 
fault or  negligence  of  the  agent  himself. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  CJent  Dig.  IS  221- 
228:  Dec.  Dig.  I  85.*] 

2.  Chattel  Mobtoaoes  (§  191*) — Necesbiit  of  Change  of  Pobbebsion. 

Under  a  chattel  mortgage  of  personal  property  of  a  contracting  com- 
pany, Including  a  concrete  mixer,  subject  on  default  of  lie  contractor  to 
the  possession  of  the  party  having  the  work  done,  the  mortgagee's  con- 
stmctive  possession  only,  without  actual  possession,  was  not  such  a  change 
of  possession  as  enabled  him  to  transfer  title  good  as  against  the  third 
party  In  possession. 

[Ed.  Note. — For  other  cases,  see  (jbattel  Mortgages,  Cent  Dig.  H  417- 
425;  Dea  Dig.  {  191.*] 

8.  Pbincipal  and  Aoeht  ({  85*) — Compensation  or  Agent — ^Acr  of  Agent 
AS  Pbincipal. 

Where  plaintiff,  at  defendant's  request,  took  a  chattel  mortgage  of 
personal  property  of  a  contractor,  including  a  concrete  mixer,  subject  on 
the  contractor's  default  to  possession  by  the  party  having  the  work  done, 
and  had  only  constructive  possession  thereof,  his  sale  thereof  at  defend- 
ant's request,  without  having  reduced  it  to  actual  possession,  was  neg- 
ligence, so  that  the  plaintiff  acted  la  the  capacity  of  a  principal,  and 
not  of  an  agent,  and  could  not  recover  from  defendant  his  expenses  In 
defending  the  purchaser's  suit 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  fi 
224-228;   Dec.  Dig.  {  85.*] 

4.  Pbincipal  and  Agent  (f  89*) — Reihbubsement  of  Agent — Evidence— 
BuBDEN  of  Pboof. 

Before  plaintiff,  who,  at  defendant's  request,  negligently  sold  personal 
property  covered  by  a  chattel  mortgage  without  having  reduced  it  to 
actual  possession,  could  hold  the  defendant  liable  for  expenses  incurred 
in  defending  himself  in  the  suit  against  him  to  recover  the  purchase 
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price,  be  bad  the  tmrden  of  proving  that  the  defendant  ntifled  his  act 
or  received  the  benefit  therefrom. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  if  216, 
229-239;  Dec.  Dig.  i  89.*] 
5.  PiuNciFAi.  AND  Agent  (|  171*) — Ratification — Rktttbn  of  Benefits. 

Where  defendant  received  the  purchase  money  realized  upon  a  sale 
of  mortgaged  personal  property,  made  by  plaintiff  at  Its  request,  and  on 
discovering  that  the  plaintiff  was  negligent,  and  did  not  act  as  agent  In 
making  such  sale,  immediately  returned  the  money  to  the  purchaser,  he 
thereby  relieved  himself  from  all  responsibility  for  any  act  of  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Gent  Dig.  H 
644-666;   Dec.  Dig.  |  171.*] 

Action  by  James  S.  Herman  against  Francis  L.  Leland.  Defend- 
ant's motion  to  dismiss  was  granted,  and  plaintiff  moved  for  a  new 
trial.  Determination  granting  a  dismissal  upheld,  and  motion  for 
new  trial  denied. 

See,  also,  151  App.  Div.  934,  136  N.  Y.  Supp.  1137. 

Greene,  Hurd  &  Stowell,  of  New  York  City  (Richard  T.  Greene, 
of  New  York  City,  of  counsel),  for  plaintiff. 

Kellogg  &  Rose,  of  New  York  City  (L.  Laflin  Kellogg,  of  New  York 
City,  of  counsel),  for  defendant 

FINELITE,  J.  This  action  came  on  for  trial  before  the  court  and 
a  jury  at  the  April  term,  1913.  At  the  close  of  the  entire  case  the  de- 
fendant moved  to  dismiss  the  complaint  upon  the  ground  that  the 
plaintiff  had  failed  to  prove  a  cause  of  action.  The  motion  was 
granted.  Thereupon  plaintiff  moved  for  a  new  trial  upon  all  the 
grounds  specified  in  section  999  of  the  Code  of  Civil  Procedure,  which 
motion  was  entertained  by  the  court. 

It  appears  from  the  facts  herein,  as  claimed  by  the  plaintiff :  That  in 
and  about  the  year  1908  the  plaintiff,  at  the  defendant's  request  and 
as  defendant's  agent,  loaned  to  the  Buckley  Realty  Construction  Com- 
pany a  certain  sum  of  money,  and  accepted  as  security  for  the  pay- 
ment thereof  a  chattel  mortgage  covering  property  of  said  construc- 
tion company.  Default  was  made  in  the  payment  of  said  money  when 
the  same  became  due  in  compliance  with  said  chattel  mortgage,  and 
upon  such  default  the  plaintiff,  at  the  request  of  the  defendant,  was 
instructed  to  sell  the  personal  property  specified  in  said  chattel  mort- 
gage. That  pursuant  to  such  request  plaintiff  sold  to  one  Arthur 
Greenfield,  Incorporated,  a  certain  concrete  mixer  which  was  covered 
by  said  chattel  mort^^ge  for  the  sum  of  $750.  That  said  mixer  was 
then  on  the  government  reservation  at  West  Point,  N.  Y.  That  said 
Greenfield  Corporation  paid  said  sum  partly  in  cash  and  partly  in 
notes,  which  notes  were  eventually  paid,  and  which  money  was  de- 
livered by  the  plaintiff  to  the  defendant  herein.  'That  thereafter  a 
suit  was  instituted  by  said  Greenfield  Corporation  against  the  plain- 
tiff herein  to  recover  the  said  sum  of  $750,  with  interest,  for  the  al- 
leged nondelivery  of  said  mixer.  That  this  plaintiff  thereupon  noti- 
fied the  defendant  of  such  suit  and  requested  defendant  to  defend  the 

•For  other  cases  lee  lame  topie  *  i  nuiibbb  in  Dec.  &  Am.  Dlgt.  1907  to  date,  4b  Rep'r  Indexes 
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same,  bat  the  defendant  failed  and  refused  so  to  do.  That  thereupon 
said  plaintiff  was  obliged  to  and  did  defend  said  suit,  which  resulted 
in  a  verdict  which  on  appeal  was  reversed  and  a  new  trial  granted. 
That  some  time  thereafter  said  claim  was  compromised  and  paid  by  the 
defendant  herein,  with  interest,  when  defendant  discovered  that  plain- 
tiff had  no  authority  to  sell  the  said  mixer.  This  plaintiff  claims  that 
he  was  obliged  to  lay  out  and  expend  for  the  services  rendered  by  the 
attorneys  who  defended  him  in  said  suit  certain  moneys,  and  that  he 
did  pay  out  and  expend  additional  moneys  in  defending  himself  in 
said  suit  amounting  in  all  to  the  sum  of  $1,061.50,  for  which  sum  this 
suit  was  instituted. 

On  the  trial  of  this  action  the  defendant  claimed  that  the  plaintiff 
was  guilty  of  negligence  in  failing  to  perform  his  duty  as  agent  in  the 
sale  of  the  said  mixer,  and  that  for  his  neglect  in  failing  to  reduce  said 
mixer  to  possession  before  he  was  in  a  position  to  sell  the  same  he  was 
personally  liable,  and  has  no  claim  against  this  defendant  therefor; 
that  he  failed  to  prove  he  had  absolute  title  to  said  mixer  and  was  in 
no  position  to  sell  the  same,  and,  if  he  did  sell  it,  it  was  his  own  fail- 
ure of  duty  as  agent  which  brought  on  the  Greenfield  suit  against  him. 
It  was  admitted  by  the  facts  that  the  said  mixer  was  at  West  Point 
on  the  government  reservation ;  that  the  plaintiff  never  went  to  West 
Point  or  took  physical  possession  of  said  mixer ;  that  said  mixer  was 
being  used  on  a  government  contract,  which  contract  provided  that 
upon  the  default  of  the  contractor  in  the  performance  of  his  work, 
which  work  was  then  being  done  upon  a  certain  building  known  as 
the  bachelors'  quarters  within  the  time  specified  in  the  specifications 
and  annexed  to  the  contract  (and  which  were  marked  in  evidence) 
that  the  government  had  the  right  to  take  possession  of  the  tools  and 
materials  used  under  said  contract;  that  said  mixer  was  one  of  them, 
and  was  therefore  subject  to  the  right  of  the  government  to  take  pos- 
session. Said  contract  was  entered  into  between  the  government  and 
said  construction  company,  which  contract,  upon  the  advancement  of 
the  loan  which  was  made  by  the  plaintiff  to  said  construction  company, 
was  assigned  to  the  plaintiff,  so  that  the  plaintiff,  it  may  be  presumed, 
had  knowledge  of  the  conditions  of  the  contract,  one  of  which  pro- 
vided that,  upon  default  in  the  work  under  the  contract  at  West  Point, 
the  United  States  government  could  take  possession  of  said  mixer  as 
one  of  the  tools  and  machinery  used  upon  said  work,  as  aforesaid. 
Said  mixer  was  being  used  in  the  performance  of  tfie  work  at  West 
Point.  The  government  or  its  agents  had  possession  of  said  mixer, 
the  construction  company  having  defaulted  in  its  work,  and  while  it 
was  in  such  possession  the  plaintiff  sold  and  received  payment  for  the 
same  from  said  Greenfield  Corporation.  That  when  said  Greenfield 
Corporation  found  it  could  not  get  possession  of  said  mixer,  as  it  was 
then  in  the  possession  of  the  government,  and  having  paid  the  plaintiff 
therefor,  said  Greenfield,  on  behalf  of  the  corporation,  demanded  the 
return  of  the  money  as  aforesaid. 

The  plaintiff  contested  the  action.  The  defendant  denies  that  he  is 
responsible  for  plaintiff's  acts,  or  for  the  services  rendered  by  him 
personally  or  his  attorneys,  and  that  plaintiff  has  no  recourse  for  re- 
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imbursement  from  the  defendant  herein.  The  defendant  contends  that 
the  plaintiff,  claiming  to  act  as  defendant's  agent  in  the  foreclosure  of 
the  defaulted  chattel  mortgage,  without  any  examination  into  the  mat- 
ter, and  without  taking  physical  possession  of  the  property  therein 
mentioned,  and  with  full  knowledge  of  the  facts  that  possession  might 
be  interfered  with  by  the  government,  sold  said  mixer  to  a  person  who  j 

could  not  obtain  possession,  and  was,  as  a  matter  of  law,  guilty  of  neg- 
ligence. The  plaintiff  admitted  upon  the  trial  that  at  no  time  did  he 
personally  take  possession,  legally  or  physically,  of  said  concrete  mixer 
at  West  Point. 

The  questions,  therefore,  arise:  (1)  Can  the  plaintiff  maintain  an 
action  to  recover  for  services  rendered  by  him  and  for  the  expense  of 
his  attorneys  in  defending  him  in  the  suit  brought  by  said  Greenfield 
to  recover  back  the  amount  paid  for  said  mixer,  while  said  plaintiff 
was  acting  as  agent  for  the  defendant  in  taking  possession  of  the  chat- 
tels mentioned  in  the  chattel  mortgage  from  the  construction  com- 
pany to  him  and  wherein  he  failed  to  reduce  said  mixer  to  his  pos- 
session before  he  was  in  a  position  to  sell  the  same  as  agent  for  the 
defendant?  (2)  Was  or  was  not  the  plaintiff  as  such  agent,  in  failing 
to  reduce  said  mixer  to  his  possession  before  he  was  in  a  position  to 
sell  the  same,  guilty  of  negligence?    (3)  And  for  any  act  of  his  as  'XZ 

such  agent  was  or  was  not  the  plaintiff  individually  liable?  5a» 

[J]  It  is  a  well-settled  rule  of  law,  which  has  become  elementary,  f^ 

that  an  agent  may  demand  reimbursement  from  his  principal  for  ex-  ^ 

penses  or  damages  incurred  by  him  in  the  proper  conduct  of  his  a» 

agency.    Story  on  Agency,  §§  339,.  340;  Howe  v.  Buff.,  N.  Y.  &  Erie  y 

R.  R.,  37  N.  Y.  297 ;  Brown  v.  Mechanics'  &  Traders'  Bank,  16  App.  y 

Div.  207,  44  N.  Y.  Supp.  645 ;  Bibb  v.  Allen,  149  U.  S.  481,  13  Sup.  . 

Ct.  950,  37  L.  Ed.  819.  An  agent  is  entitled  to  be  indemnified  against 
all  damage  and  losses  which  are  incurred  by  him  and  all  costs  to  which  T 

he  may  be  subjected  in  the  course  of  the  agency  without  fault  on  his  * 

part.    Fowler  v.  N.  Y.  Gold  Exchange  Bank,  67  N.  Y.  138-145  ;  Zim-  ^ 

merman  v.  Weber,  135  App.  Div.  428,  429,  120  N.  Y.  Supp.  483.    An  « 

agent  may  recover  of  his  principal  damages  sustained  in  defending  I 

a  suit  on  the  principal's  behalf,  if  the  agent  is  acting  within  the  scope  I* 

of  his  authority  and  the  loss  arose  from  the  fact  of  agency  and  with-  f 

out  any  fraud  or  laches  on  the  agent's  part.    Story  on  Agency  (8th  I 

Ed.)  433.    In  order  that  an  agent  may  look  to  his  principal  for  reim-  ', 

bursement  or  indemnity,  the  expense  or  outlay  must  be  reasonable  and 
necessary,  and  made  in  due  course  of  the  agency  and  not  unreasonable 
in  amount  or  occasioned  by  the  default  or  negligence  of  the  agent  him- 
self.   Huffcut  on  Agency  (2d  Ed.)  103. 

[2]  In  Tedesco  v.  Oppenheimer,  IS  Misc.  Rep.  522,  37  N.  Y.  Supp. 
1073,  the  court  said : 

In  defining  "tbe  possession  which  must  exist  In  order  to  exclude  a  case  from 
the  operation  of  the  statute,  little  room  Is  left  here  for  Judicial  construction, 
and  the  conclusion  is  immediate  that  the  change  of  possession  Intended  Is 
physical,  and  not  merely  legal  or  constructive.  The  mischief  which  the  law 
was  Intended  to  prevent  was  the  deceptive  and  resultant  Injury  which  would 
inevitably  arise  from  the  Indicia  of  ownership  being  vested  in  one  who  had 
no  title,  or  only  a  defeasible  one,  and  who  would  thus  be  In  a  position  to 
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secure  credit  to  which  he  was  not  entitled,  and  to  perpetrate  frands  upon  tbe 
public,  deluded  by  the  erldence  of  title  which  the  possession  and  visible  do- 
minion over  property  bespeaks.  It  Is,  therefore,  a  necessary  feature  of  tbe 
possession  to  which  the  statute  refers  that  It  should  be  open,  visible,  and  free 
from  concealment  It  then  becomes  notice  In  Its  highest  form  of  the  claim 
of  tbe  possessor,  and  the  constructive  notice  which  arises  from  tbe  filing  of 
tbe  mortgage  becomes  unnecessary.  But  where  the  change  of  possession  Is 
not  of  that  character,  so  that  it  falls  to  disclose  itself  to  others  than  the  im- 
mediate parties  to  the  transfer,  however  honest  they  may  have  been  in  their 
intentions,  the  situation  exists  which  the  statute  was  designed  to  prevent 
Crandall  v.  Brown,  18  Hun,  461 ;  Hale  v.  Sweet,  40  N.  Y.  97 ;  Steele  v.  Ben- 
ham,  84  N.  Y.  634.  In  the  latter  case,  the  authorities  are  reviewed  for  the 
purpose  of  showing  insistence  of  the  courts  upon  a  literal  construction  of  the 
statute.  Among  these  the  case  of  Topping  v.  Lynch,  2  Bob.  484,  is  referred 
to,  where  It  is  said  that  tbe  words  'actual  and  continued'  are  applied  to  the 
change  of  i>ossesslon.  They  mean  an  open,  public  change  of  possession,  which 
is  to  continue  and  be  manifested  continually  by  outward  and  visible  signs, 
such  as  render  it  evident  that  the  possession  of  the  Judgment  debtor  has 
ceased." 

[3]  The  plaintiff  herein  failed  to  reduce  said  mixer  to  his  actual 
possession,  and  by  the  sale  of  the  same  plaintiff  did  not  act  as  agent 
of  the  defendant,  but  acted  as  a  principal,  and  for  said  act,  upon  fail- 
ure to  deliver  the  property  called  for  in  such  sale,  the  principal,  as 
such,  would  be  liable  individually  and  not  as  agent  for  the  defendant 
herein.  The  plaintiff,  being  the  principal  in  tihe  sale  of  said  mixer, 
acted  with  full  knowledge  of  what  he  was  doing,  and  upon  his  failure 
,  to  comply  with  the  sale  made  to  said  Greenfield  the  defendant  was  not 
liable  as  the  principal,  nor  can  the  plaintiff  be  construed  as  agent  for 
such  principal. 

In  Steele  v.  Benham,  84  N.  Y.  634,  a  husband  executed  a  mortgage 
upon  certain  personal  property  for  use  in  his  business ;  the  mortgage 
was  thereafter  assigned  to  his  wife;  she  claimed  she  took  possession 
of  the  property  and  gave  her  husband  power  of  attorney  to  carry  on 
the  business  for  her,  agreeing  to  pay  him  a  certain  amount  per  month; 
but  he  continued  to  carry  on  the  business  as  before,  she  taking  no  per- 
sonal charge,  except  the  appointment  of  her  husband  as  agent  and 
going  to  the  shop  once  or  twice  when  she  gave  directions.  Held,  that 
such  change  of  possession  was  not  sufficient. 

Sloan  V.  National  Surety  Company,  74  App.  Div.  417,  77  N.  Y.  Supp. 
428,  was  an  action  wherein  it  appeared  that  the  mortgagee,  upon  de- 
fault ia  the  payment  of  a  mortgage  upon  certain  machinery,  went  to 
the  mortgagor's  place  of  business,  laid  his  hands  upon  each  article 
mentioned  in  the  instrument,  saying  it  was  his  property,  and  demanded 
possession,  but  thereupon  left  the  property  which  could  have  been  re- 
moved by  him  in  the  custody  of  the  mortgagor,  and  allowed  it  to  be 
used  by  the  mortgagor.  Held,  that  the  mortgagee  did  not  take  actual 
possession.  Upon  a  second  appeal,  it  appeared  that  the  room  where 
the  machinery  was  located  was  leased  by  the  mortgagor,  and  that  at 
the  time  of  default  the  term  of  the  lease  had  expired,  and  the  mort- 
gagee demanded  payment  of  the  mortgage,  which  was  refused,  and  he 
then  went  to  the  room  and  demanded  the  machinery  as  his,  secured  a 
lease  of  the  room,  and  employed  and  paid  the  said  persons  to  operate 
the  machinery.     Held,  that  actual  possession  in  the  mortgagee  was 
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established.  Therefore  it  can  easily  be  seen  that  actual  possession 
must  be  in  the  person  who  claims  ownership  to  the  property  as  distin- 
guished from  constructive  possession. 

As  to  the  plaintiff  being  personally  liable  for  any  act  or  misconduct 
on  his  part  in  failing  to  reduce  said  mixer  to  possession  before  he 
sold  the  same  to  said  Greenfield,  and  as  to  the  expenses  he  was  obliged 
to  lay  out  in  defending  himself  in  the  suit  brought  against  him  to  re- 
cover the  purchase  money  of  said  mixer  because  said  Greenfield  failed 
to  get  possession  thereof,  it  is  my  opinion  that  the  plaintiff  in  selling 
said  mixer  without  reducing  it  to  possession,  acted  in  the  capacity  of 
a  principal,  and  not  an  agent  of  the  defendant  herein. 

[4]  Before  the  plaintiff  can  hold  the  defendant  liable  for  expenses 
incurred  in  defending  himself  in  the  suit  brought  against  him  to  re- 
cover the  purchase  money  for  the  sale  of  said  mixer  in  behalf  of 
Greenfield,  the  burden  of  proof  is  upon  said  plaintiff  to  show  that 
the  defendant  as  such  agent  ratified  the  act  of  the  plaintiff  or  received 
the  benefit  from  plaintiff's  act. 

[5]  But  the  defendant  did  not  in  any  manner  ratify  the  act  of  the 
sale  of  said  mixer  to  said  Greenfield.  It  is  true  the  purchase  money 
realized  was  deposited  with  the  defendant,  and,  as  soon  as  defendant 
discovered  that  the  plaintiff  did  not  act  within  the  scope  of  his  em- 
ployment as  such  agent,  the  defendant  immediately  returned  the  money 
to  the  said  Greenfield,  thereby  relieving  himself  from  all  responsi- 
bility of  any  act  of  the  plaintiff  herein.  There  is  no  necessity  to  cite 
further  authorities  to  cover  these  propositions  of  law.  It  is  clear  that 
plaintiff  failed  to  show  a  ratification,  and  failed  to  show  that  he  had 
reduced  the  property  to  possession  before  he  was  in  a  position  to  sell 
the  same.  The  determination  of  the  court  granting  the  dismissal  of 
the  complaint  must  be  upheld,  on  the  ground  that  the  plaintiff  has 
failed  to  prove  a  cause  of  action  as  a  matter  of  law. 

Motion  for  a  new  trial  is  therefore  denied.    Settle  order  on  one 
day's  notice. 


(SO  Misc.  Bep.  547.) 

In  re  TOWN  OF  CANAAN. 

(Columbia  County  Court.    May,  1913.) 

IwToncATMio  Liquors  (§  38*) — ^Locai.  Option — Resubmibbioit  ot  Qttestion. 
Where  the  town  clerk  fails  to  post  the  notice  of  the  submission  of  local 
option  elections  required  under  Liquor  Tax  Law  (Consol.  ZjEws  1909,  c. 
34)  I  13,  for  10  days  before  the  town  meeting,  an  application  for  a  re- 
submission of  such  question  at  a  special  township  meeting  will  be  granted, 
though  there  was  no  suggestion  that  the  result  was  not  the  deliberate 
judgment  of  the  electors. 

[Bd.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Dec.  Dig.  {  88.*] 

Application  to  direct  the  town  clerk  of  Canaan  to  call  a  special  town 
meeting  for  a  local  option  election.    Application  granted. 

J.  Rider  Cady,  of  Hudson,  for  petitioner  William  D.  Colby. 
John  C.  Dardess,  of  Chatham,  for  Edward  Kirby  and  others,  op- 
posed. 

*For  oU>er  cases  see  same  topic  A  t  MVUBaB  In  Deo.  A  Am.  Digs.  UOT  to  dato,  *  Rap'r  Indexes 
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McNAMEE,  J.  The  only  papers  presented  on  this  application  are 
those  submitted  in  behalf  of  the  petitioner.  From  these  papers  it  ap- 
pears that  the  town  meeting  was  held  March  18,  1913,  and  that  the 
notice  of  the  submission  of  the  local  option  questions  was  posted  in 
four  public  places  in  the  town  on  March  10,  1913,  eight  days  before 
the  vote  was  taken.  The  question  involved  arises  out  of  the  posting 
of  this  notice,  and  the  facts  are  not  disputed.  The  petitioner  contends 
that  the  vote  on  the  local  option  questions  was  improper  and  invalid 
because  of  the  failure  of  the  town  clerk  to  have  the  notice  posted  the 
full  time  prescribed  by  the  statute,  viz.,  10  days  before  the  town  meet- 
ing. The  respondents  contend  that  the  posting  of  the  notice  8  days 
before  the  town  meeting  is  a  substantial  compliance  with  the  statute ; 
and,  in  the  absence  of  further  reason  for  resubmission,  the  applica- 
tion should  be  denied. 

Section  13  of  the  Liquor  Tax  Law  (Consol.  Laws  1909,  c.  34),  re- 
specting the  notice  to  be  given,  provides : 

"The  town  clerk  shall  also,  at  least  ten  days  before  the  holding  of  such 
town  meeting  or  general  election,  cause  to  be  printed  and  posted  in  at  least 
fonr  public  places  in  such  town,  a  notice  of  the  fact  that  all  of  the  local  op- 
tion questions  provided  for  herein  will  be  voted  on  at  such  town  meeting  or 
general  election;  and  the  said  notice  shall  also  be  published,  at  least  five 
days  before  the  vote  Is  to  be  taken,  once,  in  one  newspai)er  published  In  the 
county." 

Another  part  of  the  same  section  provides: 

"If  for  any  reason  except  the  failure  to  file  any  petition  therefor,  the  fonr 
propositions  provided  to  be  submitted  herein  to  the  electors  of  a  town  shall 
not  have  been  properly  submitted  at  such  biennial  town  meeting,  such  proposi- 
tions shall  be  submitted  at  a  special  town  meeting  duly  called.  But  a  spe- 
cial town  meeting  shall  only  be  called  upon  filing  with  the  town  clerk  the 
petition  aforesaid  and  an  order  of  the  supreme  or  county  court,  or  a  Jus- 
tice or  judge  thereof,  respectively,  which  may  be  granted  upon  eight  days' 
notice  to  the  state  commissioner  of  excise,  sufficient  reason  being  shown 
therefor." 

It  has  been  held  by  the  Appellate  Division  of  the  Supreme  Court  that 
a  failure  of  the  town  clerk  to  publish  a  notice,  of  the  fact  that  the 
local  option  questions  would  be  voted  on  at  the  town  meeting  five  days 
before  such  town  meeting  rendered  such  submission  improper  and  il- 
legal. Matter  of  Town  of  La  Fayette,  105  App.  Div.  25,  93  N.  Y. 
Supp.  534.  Upon  the  authority  of  the  La  Fayette  Case  the  Appellate 
Division  of  this  department  hdd  the  same  proposition  in  a  case  aris- 
ing in  the  town  of  Livingston  in  this  county;  ^nd  in  af&rming  the 
order  of  the  Appellate  Division  in  the  Livingston  Case,  120  App.  Div. 
899,  105  N.  Y.  Supp.  1145,  the  Court  of  Appeals  held  that: 

"The  statutory  provision  requiring  notice  to  be  published  of  the  submis- 
sion of  the  questions  of  local  option  at  a  town  meeting  is  mandatory."  Mat- 
ter of  Town  of  Livingston,  120  App.  Div.  899,  105  N.  T.  Supp.  1146;  189  N. 
;.  549,  82  N.  E.  113S. 

Also,  it  has  been  held  that  a  failure  to  post  the  notices  required  by 
the  Liquor  Tax  Law  before  the  submission  of  the  local  option  ques- 
tions renders  the  vote  improper  and  necessitates  a  resubmission  at  a 
special  town  meeting.    In  that  case  the  court  observed: 
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"It  is  argued  that  tbe  publication  of  tbe  notice  in  the  newspapers  was  suffi- 
cient It  may  well  be  that  the  means  taken  to  bring  tbe  matter  before  the 
people,  and  the  notice  actually  given,  was  more  general  and  gave  more  pub- 
licity to  the  fact  that  the  proposed  submission  was  to  be  made  than  would 
the  posting  of  the  four  notices.  But  that  is  not  what  the  law  requires.  It 
provides  that  the  notices  shall  be  posted  at  least  ten  days  before  the  meet- 
ing. The  electors  are  to  have  that  length  of  notice,  and  also,  in  addition, 
the  notice  shall  be  published  in  one  newspaper  published  in  the  county,  which 
shall  be  a  newspaper  published  in  the  town,  if  there  be  one.  The  former 
is  the  principal  notice,  the  latter  merely  an  adjunct  or  subordinate.  •  •  • 
It  is  not  a  question  of  actual  but  of  legal  notice.  It  Is  analogous  to  tbe  no- 
tice required  for  a  judicial  sale  where  both  posting  and  publication  are  re- 
quired. Neither  can  be  omitted."  Matter  of  Powers,  S4  Misc.  Rep.  636,  70 
N.  Y.  Supp.  690. 

The  Supreme  Court  has  said  again,  in  a  case  where  the  notice  re- 
quired by  the  statute  was  not  posted : 

"The  failure  to  give  notice  by  posting  and  publishing  Is  not,  therefore,  a 
mere  irregularity,  but  rendered  the  vote  a  nullity." 

And  again: 

"The  filing  of  the  petition  with  the  town  clerk  was  a  necessity,  and  tbe  ten 
days'  notice  by  that  official  obligatory."  Matter  of  Sullivan,  34  Misc.  Rep. 
698,  602,  70  N.  T.  Supp.  874,  376. 

It  is  thus  seen  that  the  question  presented  by  a  failure  to  post  the 
notice  or  to  publish  the  notice  required  for  the  submission  of  the  local 
option  questions  is  not  new ;  but  that  it  has  been  hdd  repeatedly  that 
such  failure  nullifies  the  vote  and  necessitates  a  resubmission. 

But  it  was  contended  upon  the  argument  that  the  notice  in  this  case 
was  posted  in  four  public  places  for  eight  days  before  the  town  meet- 
ing, and  that  the  notice  was  published;  and  therefore  there  wm  no 
sufficient  reason  shown  for  a  resubmission.  The  Appellate  Division 
of  the  Supreme  Court  has  already  defined  what  the  Legislature  in- 
tended by  the  expression  "sufficient  reason  being  shown  therefor." 
In  the  1a  Fayette  Case,  supra,  it  was  argued  that  something  more 
must  be  shown  the  court  or  judge  than  the  failure  to  publish  the  no- 
tice ;  that  it  must  be  shown  that  there  was  not  a  reasonably  full  vote 
on  the  question,  and,  if  there  had  been,  the  result  would  have  been 
different.    But  the  court  met  this  objection  by  writing: 

"It  seems  to  us  the  true  meaning  of  the  lang^iage  is  that  the  reason  to  be 
shown  the  court  or  Judge  is  tbe  same  reason  why  the  original  submission  was 
improper,  and  in  this  case  such  reason  Is  that  the  notice  was  not  published  in 
the  newspaper." 

The  construction  thus  placed  upon  the  expression,  "sufficient  reason 
being  shown,"  is  binding  upon  this  court;  and  this  conclusion  leads  to 
the  final  consideration,  viz. :  Is  a  posting  of  the  notice  8  days  before 
the  town  meeting  a  legal  compliance  with  the  statute  requiring  the 
notice  to  be  posted  10  days  before  the  town  meeting? 

As  above  observed,  the  courts  have  held  repeatedly  that  the  posting 
of  the  notice  and  the  publication  of  the  notice  were  "mandatory, ' 
were  a  "necessity,"  and  were  "obligatory,"  and  that  a  failure  to  give 
the  notice  "rendered  the  vote  a  nullity."  These  decisions  were  not 
based  upon  the  theory  that  the  notice  actually  given  was  not  as  gen- 
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eral  or  eflFective  as  that  prescribed  by  the  statute,  but  upon  the  tiieory 
that  the  omission  was  in  contravention  of  the  statute  and  in  disr^^ard 
of  the  plain  legal  requirement.  The  Liquor  Tax  Law  provides  that 
the  electors  of  a  town  shall  have  official  notice  10  days  in  length  be- 
fore the  local  option  questions  can  be  submitted  to  a  vote.  It  is  not 
anticipated  in  the  statute  that  the  town  clerk  may  shorten  this  time 
any  more  than  he  may  omit  the  notice  altogether,  either  inadvertendy 
or  intentionally.  And  there  is  nothing  in  the  act  itself  or  in  the  rules 
of  construction  to  warrant  a  court  or  judge  in  giving  sanction  to  such 
a  course,  and  thus  substitute  the  unauthorized  act  of  the  town  clerk 
or  the  will  or  opinion  of  the  judge  for  the  plain  letter  of  the  law. 

It  is  very  much  to  be  regretted  that  an  election  must  be  set  aside 
when  no  complaint  is  heard  as  to  the  manner  in  which  it  was  con- 
ducted, when  there  is  no  intimation  that  a  full  and  fair  vote  was  not 
recorded,  and  when  there  is  no  suggestion  that  the  result  did  not  ex- 
press the  deliberate  judgment  of  the  people.  But  ours  is  a  govern- 
ment of  laws,  and  not  of  men ;  and  personal  views  must  yield  when 
not  in  harmony  with  the  declared  law. 

The  application  for  a  resubmission  of  the  local  option  questions  must 
be  granted,  and  an  order  may  be  entered  accordingly. 

Application  granted. 


In  re  FARLET,  State  Com'r  of  Excises 

(Otsego  County  Court.     July  1,  1913.) 

IifjuNonow  (I  143*) — Temfobabt  Injunction — Notiob — Revocation  of  Liq- 
uor Tax  Cebtificate. 

Under  Liquor  Tax  Law  (Consol.  Laws  1909,  c.  34)  {  27,  subd.  2,  pro- 
viding that  on  five  days'  notice  to  a  certificate  bolder  the  court  may 
grant  an  Injunction  restraining  the  holder  from  trafficking  under  the  cer- 
tificate until  the  final  determination  of  the  proceeding  to  cancel  it,  an 
injunction  cannot  be  issued  without  five  days'  notice  of  application  there- 
for, and  a  five  days'  notice  given  in  the  order  to  show  cause,  praying  for 
the  cancellation  of  the  certificate  and  such  other  relief  as  to  the  court 
may  seem  just,  is  insufflclent. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent  Dig.  {  815;  Dec  Dig. 
f  143.*1 

Petition  by  William  W.  Farley,  as  State  Commissioner  of  Excise, 
for  an  order  revoking  and  canceling  a  liquor  tax  certificate  issued  to 
Vina  E.  Morton.  Motion  to  vacate  an  injunction  restraining  Vina  E. 
Morton  from  trafficking  in  liquors  pending  the  proceedings  for  revoca- 
tion granted. 

Charles  R.  O'Connor,  of  Hobart,  for  commissioner  of  excise. 
James  J.  Byard,  Jr.,  of  Cooperstown,  for  certificate  holder. 

A.  L.  KELLOGG,  J.  This  is  a  motion  to  vacate  an  injunction  order 
restraining  Vina  E.  Morton,  the  holder  of  a  liquor  tax  certificate,  from 
trafficking  in  liquors  during  the  pendency  of  the  proceedings  to  cancel 

■For  other  cases  see  same  topic  A  {  mniBBB  In  Dee.  A  Am.  Digs.  1907  to  date.  A  Rep'r  IndeiM 
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Ji  certificate,  upon  the  ground  that  she  has  permitted  the  premises 
ere  liquors  were  being  sold  by  her  to  become  disorderly, 
rhe  proceeding  was  instituted  by  W.  W.  Farley,  as  commissioner 
excise  of  the  state  of  New  York,  under  and  pursuant  to  section  27 
the  Liquor  Tax  Law  (Consol.  Laws  1909,  c.  34),  upon  an  order  to 
>w  cause  which  contained  the  usual  injunction  order  restraining  the 
tificate  holder  from  transferring  or  surrendering  such  certificate 
il  the  final  determination  of  the  proceeding,  such  order  having  been 
led  on  a  duly  verified  petition  as  requifed  by  statute, 
rhe  order  was  returnable  on  the  31st  day  of  May,  1913,  at  which 
le  the  parties  appeared,  and  an  adjournment  was  taken  at  the  re- 
:st  of  the  certificate  holder  until  the  12th  day  of  June.  The  certifi- 
e  holder  having  then  applied  for  an  adjournment  of  twelve  days 
the  close  of  the  petitioner's  case,  a  motion  was  made  by  the  com- 
isioner  of  excise,  upon  all  the  papers  in  the  case,  and  upon  the  evi- 
ice  already  adduced  upon  the  hearing,  for  an  order  restraining  the 
ner  of  the  certificate,  her  agents  and  servants,  from  further  traffick- 

under  her  said  certificate  during  the  pendency  of  the  proceeding, 
until  the  further  order  of  the  court,  which  was  granted.  On  the 
oumed  day,  to  wit,  June  24th,  the  evidence  was  completed  in  the 
•ceeding,  both  in  behalf  of  the  commissioner  of  excise  and  the  cer- 
late  holder,  and  thereupon  a  motion  was  made  in  her  behalf  to  va- 
e  the  injunction  order,  upon  the  grounds  that  the  same  was  granted 
hout  notice  to  the  certificate  holder,  and  that  the  court  was  with- 
:  jurisdiction. 

[t  is  also  urged  in  her  behalf  that  to  sustain  the  order  at  this  time 
in  expression  of  opinion  by  the  court  on  the  merits, 
[t  is  contended  by  the  commissioner  of  excise  that  at  least  five  days' 
ice  was  given  in  the  order  to  show  cause  before  the  return  thereof, 
1  that  such  other  and  further  relief  was  demanded  therein,  as  to 

court  seemed  just  and  proper,  and  that,  inasmuch  as  the  certificate 
der  had  applied  for  further  delay,  the  court  had  the  power  ,to  grant 
I  order  under  the  provisions  of  the  liquor  tax  law. 
\  careful  examination  of  the  provisions  of  section  27  of  the  Liquor 
X  Law,  and  the  various  subdivisions  thereof,  leads  inevitably  to  the 
idusion  that  the  motion  must  prevail, 
subdivision  2  of  said  section  provides  that : 

At  the  time  of  the  return  of  the  show  cause  order,  or  at  any  time  there- 
er  during  the  pendency  of  the  proceeding  upon  fire  days'  notice  to  the 
tlflcate  holder  by  any  party,  the  Justice,  Judge  or  court  granting  the  same 
y  grant  an  Injunction  order  restraining  the  certificate  holder,  his  agents 
I  servants  from  trafficking  under  the  certificate  or  certificates  sought  to  be 
celled  In  the  proceeding,  or  at  the  place  or  places  for  which  the  same 
:e  issued,  •  •  •  until  the  final  determination  of  the  proceeding,  pro- 
ed  that,  If  the  material  allegations  of  the  petition  be  upon  information 
1  belief,  the  Justice,  Judge  or  court  must  require  the  presentation  of  one 
more  affidavits  containing  positive  averments  made  by  witnesses  having 
sonal  knowledge  of  facts  constituting  one  or  more  of  the  violations  of  law 
forth  in  the  petition." 

rhe  statute,  therefore,  states  plainly  and  concisely: 
At  the  time  of  the  return  of  the  order  to  show  cause,  an  Injunction  order 
y  be  granted  restraining  the  traffic  In  liquor  under  Uie  license  or  at  any 
142  N.Y.S.— 43 
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time  after  tbe  return  of  the  order  to  show  cause,  during  the  pendency  of  the 
proceeding,  upon  five  days'  notice  to  the  certificate  holder.? 

I  do  not  think  the  certificate  holder  has  had  the  five  days'  notice  con- 
templated by  the  statute,  as  the  motion  for  the  injunction  order  granted 
was  made  in  open  court  at  an  adjourned  hearing,  without  previous  no- 
tice, and  after  the  return  of  the  order  to  show  cause. 

It  is  clear  that  the  intent  of  the  statute  is  that  a  proceeding  to  revoke 
and  cancel  a  liquor  tax  certificate  should  have  prompt  disposition.  The 
provisions,  therefore,  contained  in  subdivision  2  of  section  27  of  the 
Liquor  Tax  Law,  giving  the  court,  in  its  discretion,  power  to  grant  an 
injunction  order  pendente  lite,  is  one  the  court  may  well  exercise  in 
order  to  hasten  a  speedy  determination  of  the  proceeding,  as  well  as 
in  a  case  where  the  petition  or  evidence  warrants  it.  I  am  not  ex- 
pressing an  opinion  at  this  time  on  the  merits.  The  injunction  order 
granted  on  the  12th  day  of  June  is  therefore  vacated  with  leave  to  the 
commissioner  of  excise  to  renew  application  for  such  order,  and  for 
such  other  relief  as  he  may  be  advised  to  request  upon  the  five  days' 
notice  provided  by  law. 

Ordered  accordingly. 


(80  Misc.  Bep.  686.) 

OILDERSLEBYE  t.  REITZ  et  al. 

(Nassau  County  Court     May,  1913.) 

Attobnbt  ANn  Client  ({  174*)— Fobeclosubk  of  Mobtoaob — ^Lotir  or  irroi- 

KETS. 

Where,  in  an  action  by  a  guardian  ad  litem,  the  answer  was  a  general 
denial,  and  the  complaint  was  dismissed,  with  costs  to  defendant  against 
the  guardian  individually,  and  the  report  of  the  referee  In  Burploa  pro- 
ceedings on  premises  owned  by  the  guardian  ad  litem  as  tenant  by  tbe 
curtesy,  and  tbe  Infant  and  another,  as  tenants  in  remainder,  determines 
that  the  defendant  in  the  action  by  tbe  guardian  ad  litem  is  indebted  to 
the  amount  of  the  judgment  for  costs  for  services  of  his  attorneys,  and 
tliat  they  have  a  lien  for  the  same,  will  be  set  aside,  as  the  attorneys 
under  Judiciary  Law  (Consol.  Laws  1909,  c.  30)  f  475,  had  no  lien;  tbe 
answer  containing  no  counterclaim. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  H  378- 
380,  382,  385;    Dec.  Dig.  i  174.»] 

Action  by  Harriet  M.  Gildersleeve  against  Charles  S.  Reitz  and 
others.  Motion  to  confirm  report  of  referee  in  surplus  money  pro- 
ceedings.   Exceptions  to  referee's  report  sustained  in  part. 

Benjamin  Weiss,  of  New  York  City,  for  defendant  Parliman. 
Harry  W.  Moore,  of  Mineola,  for  other  defendants. 

NIEMANN,  J.  In  1907  the  defendant  Charies  Reitz,  as  guardian 
ad  litem  for  Laura  V.  Reitz,  now  the  defendant  Laura  V.  Graves,  who 
was  then  an  infant,  brought  an  action  against  Clifford  Parliman,  which 
resulted  in  a  judgment  dismissing  the  plaintiff's  complaint  with  costs 
in  favor  of  the  defendant  Parliman  against  Reitz  individually.  The 
answer  of  Parliman  was  a  general  denial,  containing  no  cause  of  ac- 

*For  oUier  cum  sm  ume  topic  A I  huubbb  In  Dae.  A  Am.  Digs.  UOT  to  ialt,  *  R«p'r  lodttM 
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on,  claim,  or  counterclaim.  The  plaintiff  herein  foreclosed  a  men- 
age on  premises  owned  by  the  defendants  Charles  Reitz  as  tenant  by 
le  curtesy  and  Charles  S.  Reitz,  Jr.,  and  Laura  V.  Graves  as  tenants 
1  remainder.  After  the  mortgage  and  expenses  incurred  had  been 
aid,  there  remained  a  surplus  of  ^61.06.  Thereupon  Parliman  com- 
lenced  this  surplus  money  proceeding ;   his  judgment  for  costs  being 

charge  upon  the  share  of  Charles  Reitz.  Wyckoff,  Clarke  &  Frost, 
'ho  were  the  attorneys  for  Parliman,  claim  a  lien  for  unpaid  legal 
jrvices  upon  the  judgment  for  costs  and  seek  to  have  it  established 
1  this  proceeding. 

Section  475  of  the  Judiciary  Law  provides  as  follows: 

"From  the  commencement  of  an  action  or  special  proceeding,  or  the  service 
(  an  answer  containing  a  counterclaim,  the  attorney  who  appears  for  a  party 
as  a  lien  upon  bis  client's  cause  of  action,  claim  or  counterclaim,  which  at- 
iches  to  a  verdict,  report,  decision,  judgment  or  final  order  In  hia  client's 
Ivor,  and  the  proceeds  thereof  in  i whosoever  hands  they  may  come;  and  the 
en  cannot  be  alTected  by  any  settlement  between  the  parties  before  or  after 
idgment  or  final  order.  The  court  upon  the  petition  of  the  client  or  attor- 
jy  may  determine  and  enforce  the  lien." 

The  effect  of  this  provision  as  to  an  attorney  for  a  plaintiff  is  (1) 
lat  he  has  a  lien  from  the  commencement  of  an  action  or  special  pre- 
ceding upon  his  client's  cause  of  action  or  claim ;  and  (2)  that  such 
en  attaches  to  the  verdict,  report,  decision,  judgment,  or  final  order 
1  his  client's  favor.  As  to  an  attorney  for  a  defendant,  the  effect  of 
lis  provision  is  (1)  that  he  has  a  lien  from  the  time  of  the  service 
f  an  answer  containing  a  counterclaim,  upon  his  client's  counterclaim ; 
nd  (2)  that  such  lien  attaches  to  the  verdict,  report,  decision,  judg- 
lent  or  final  order  in  his  client's  favor. 

Under  the  said  provision  of  the  Judiciary  Law,  the  lien  of  a  de- 
jndant's  attorney  comes  into  existence  upon  the  service  of  an  answer 
sntaining  a  counterclaim.    The  answer  of  Parliman  did  not  contain 

counterclaim,  therefore  the  attorneys  have  no  lien.  Nat.  Exhibition 
o.  V.  Crane,  167  N.  Y.  505,  60  N.  E.  768 ;  White  v.  Sumner,  16  App. 
>iv.  70,  44  N.  Y.  Supp.  692;  Crossman  v.  Smith,  116  App.  Div.  791, 
D2  N.  Y.  Supp.  18;  Pierson  v.  Safford,  30  Hun,  521;  Longyear  v. 
arter,  88  Hun,  513,  34  N.  Y.  Supp.  785 ;  Saranac  &  Lake  Placid  R. 
:.  Co.  V.  Arnold,  37  Misc.  Rep.  514,  75  N.  Y.  Supp.  1003;  Fromme  v. 
rnion  Surety  &  Guaranty  Co.,  39  Misc.  Rep.  105,  78  N.  Y.  Supp.  895. 

Another  objection  made  to  the  referee's  report  is  that  an  attorney's 
en  cannot  be  established  and  enforced  in  such  a  proceeding  as  this, 
'he  last  sentence  of  sectbn  475  of  the  Judiciary  Law  says  that: 

"The  court  upon  the  petition  of  the  client  or  attorney  may  determine  or 
iforce  the  lien." 


y 
w 


R.  Co.,  173  N.  Y.  492, 


In  Fischer-Hansen  v.  Brooklyn  Heights  R. 
)2,  66  N.  E.  395,  398,  the  court  said : 

"The  remedy  provided  by  the  Code  by  means  of  a  petition  Is  not  exclusive, 
It  cumulq^ve,  for  a  court  of  equity  has  always  had  power  to  ascertain  and 
iforce  liens." 

1  So  In  orlirlnal. 
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It  may  be  that  an  attorney's  lien  could  be  established  and  enforced 
in  a  proceeding  of  this  character.  I  am  placing  my  decision  solely 
upon  the  ground  that  in  view  of  the  limitations  of  the  statute,  con- 
fining the  lien  of  a  defendant's  attorney  to  a  case  where  the  answer 
contains  a  counterclaim,  I  am  constrained  to  hold  that  the  claimants 
Wyckoff,  Clarke  &  Frost  have  no  lien. 

The  exceptions  to  said  referee's  report  filed  by  the  defendant  Parli- 
man  should  be  sustained,  and  so  much  of  said  report  as  determines 
that  the  claimant  Clifford  Parliman  is  indebted  to  the  claimants  Wyc- 
koff, Clarke  &  Frost  for  services  and  that  they  have  a  lien  for  the 
same  set  aside,  and  the  said  report  in  all  other  respects  should  be 
confirmed.  A  final  order  will  be  entered  accordingly,  which  will  be 
settled  upon  two  days'  notice,  at  which  time  the  question  of  costs  and 
referee's  fees  will  be  adjusted. 

Ordered  accordingly. 


(80  Misc.  Bep.  683.) 

BELL  T.  LYNCH. 

(St.  Lawrence  County  Court,    May,  1913.) 

Costs  (|  22*) — Akottrt  or  Rkcotebt — Appkal  rsoic  Jubticb  Coubt. 

Where  on  a  new  trial  In  the  County  Court  after  appeal  from  a  Judg- 
ment of  a  Justice  of  the  peace  plaintiff  recovers  Judgment  for  less  than 
fSO,  be  is  not  entitled  to  tax  costs. 

[Ed.  Note. — ^For  other  cases,  see  Costs,  Cent  Dig.  ${  47-73;  Doc.  Dig. 
122.'] 

Action  by  Warren  Bell  against  Jerry  Lynch  before  a  justice  of  the 
peace.  Judgment  for  plaintiff,  and  defendant  appeals,  and  after  judg- 
ment for  plaintiff  moves  to  review  the  taxation  of  plaintiff's  costs  as 
taxed  by  the  clerk.    Motion  granted. 

John  R.  Keeler,  of  Canton,  for  the  motion. 
George  H.  Bowers,  of  Canton,  opposed. 

FERRIS,  J.  Plaintiff  recovered  judgment  in  Justice's  Court  against 
the  defendant  for  $161.15  on  the  3d  day  of  September,  1910.  De- 
fendant appealed  to  the  County  Court,  and  the  case  came  on  for  trial 
in  that  court  June  15,  1911,  at  a  term  commencing  June  12th.  On  the 
last-named  date,  defendant  served  an  offer  to  allow  plaintiff  to  take 
judgment  against  the  defendant  for  the  sum  of  $4  and  costs  to  the 
date  of  the  offer.  Plaintiff  made  no  response  to  defendant's  offer,  and 
on  the  trial  the  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$3.70  damages.  Plaintiff  entered  judgment  for  $3.70  damages  and 
$42.94  costs  and  disbursements,  which  were  taxed  by  the  clerk,  the 
same  being  ^taxable  costs  provided  for  in  section  3073  of  the  Code  of 
Civil  Procedure.  Defendant  objected  to  plaintiff's  bill  of  costs,  but  his 
objection  was  overruled,  and  the  same  was  relaxed  as  originally  taxed. 
Costs  were  also  taxed  in  favor  .of  the  defendant  from  the  time  of 
the  offer  of  judgment.  The  defendant  now  claims  that  plaintiff  was 
not  entitled  to  any  costs  for  the  reason  that  the  damages  recovered. by 

•For  oUier  cum  ■••  Huna  topic  *  i  numbbb  In  Dee.  *  Am.  Diss.  1907  to  date,  *  Rep'r  Indexee 
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him  were  less  than  $50.  Under  the  contention  of  the  defendant,  it  is 
necessary  to  consider  sections  3070,  3072,  3073,  and  3228  of  the  Code 
of  Civil  Procedure. 

Under  section  3071,  an  action  is  deemed  at  issue  in  the  County 
Court  after  the  expiration  of  10  days  from  the  time  of  filing  the  jus- 
tice's return,  and  all  the  subsequent  proceedings  are  the  same  as  if  it 
had  been  commenced  therein.  The  issue  must  be  tried  and  disposed 
of  as  an  action  originating  in  that  court,  and  the  rights  of  the  parties 
upon  the  question  of  costs  are  governed  by  the  provisions  of  law  ap- 
plicable to  such  original  actions.  Therefore,  subdivision  4  of  section 
3228,  which  provides  that  the  plaintiff  shall  not  be  entitled  to  costs, 
unless  he  recovers  the  sum  of  $50,  or  more,  applies  to  cases  appealed 
from  Justices'  Courts  to  the  County  Court  for  a  new  trial.  The  pro- 
Visions  of  sections  3070  and  3073  do  not  conflict  with  this  view,  and 
do  not  preclude  the  application  of  section  3228,  for  the  reason  that  the 
two  former  sections  merely  fix  the  sum  which  may  be  awarded  as 
costs,  and  do  not  affect  the  more,  general  provisions  of  the  Code  con- 
tained in  section  3228.  The  fact  that  the  defendant  made  an  offer  of 
judgment  should  not  be  considered  in  deciding  this  motion. 

In  any  event,  to  entitle  the  plaintiff  to  recover  costs  upon  an  action 
tried  in  the  County  Court,  whether  it  is  originally  commenced  in  that 
court,  or  is  a  new  trial  upon  an  appeal  from  Justice's  Court,  he  must 
recover  the  sum  of  $50  or  more,  unless  it  be  a  case  where  an  offer  of 
judgment  is  made  within  15  days  after  service  of  the  notice  of  appeal, 
as  provided  in  section  3070.  The  views  herein  expressed  seem  to  be 
warranted  by  the  following  authorities:  Fowler  v.  Bearing,  6  App. 
Div.  221,  39  N.  Y.  Supp.  1034;  Rose  v.  Wells,  92  App.  Div.  75,  86  N. 
Y.  Supp.  889;  McKuskie  v.  Hendrickson,  128  N.  Y.  555,  28  N.  E.  650. 

The  defendant's  motion  is  granted,  and  he  is  entitled  to  an  order  di- 
recting the  clerk  to  retax  the  plaintiff's  costs  by  striking  out  the  whole 
amount  thereof  with  $10  costs  of  the  motion. 

Motion  granted,  with  $10  costs. 
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In  re  PENFOI-D'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    July  1,  1913.) 

L  Taxation  (S  856*) — ^T&aksfkb  Tax  Act — CoNSTiTUTiONALrrY. 

The  New  York  Transfer  Tax  Act  (Consol.  Laws  1009,  c.  60,  §i  220-245) 
provides  for  the  Imposition  of  a  tax  upon  the  right  to  succeed  to  prop- 
erty, and  not  upon  the  property  itself. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  |  1673 ;  Dec.  Dig. 
8  856.*] 

2.  Taxation  (i  895*) — Tbamsceb  Tax — Appraisement — Deductiowb — "Clear 
Mabkbt   Value." 

Under  Tax  Law  (Consol.  Laws  1909,  c.  flO)  !  220,  BUbd.  7,  providing 
that  the  transfer  tax  shall  be  imposed  upon  the  clear  market  value  of 
the  property  transferred  by  will  or  by  the  intestate  laws,  the  transfer 
takes  effect  upon  the  death  of  the  decedent,  at  which  time  the  right  of 
the  legatee  or  beneficiary  accrues,  and  hence  the  "clear  market  value" 
of  the  property  must  be  ascertained  as  of  the  date  of  decedent's  death, 
without  deduction  of  the  inheritance  taxes  imposed  by  otiier  states  upon 
the  succession  to  shares  of  stock  of  corporations  organized  therein. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §{  1714-1721; 
Dec.  Dig.  S  895.*] 

In  the  matter  of  the  estate  of  Josephine  Penfold.  From  an  order 
entered  upon  the  report  of  the  transfer  tax  appraiser,  refusing  to  de- 
duct the  inheritance  tax  imposed  by  other  states  on  property  located 
therein,  and  transferred  by  the  will  of  decedent,  a  resident  of  this  state, 
the  executor  appeals.    Affirmed. 

Mitchell  &  Mitchell,  of  New  York  City,  for  executor. 

Frank  T.  Warburton,  of  New  York  City,  for  Ladies'  Helping  Hand 
Ass'n. 

Daly,  Hoyt  &  Mason,  of  New  York  City,  for  Bryson  Day  Nursery. 

De  Forest  Bros.,  of  New  York  City,  for  Presbyterian  Hospital. 

Strong  &  Cadwalader,  of  New  York  City,  for  St.  Mary's  Free  Hos- 
pital and  New  York  Ass'n  for  Improving  the  Condition  of  the  Poor. 

Lexow,  Mackellar  &  Wells,  of  .New  York  City,  for  Five  Points 
House  of  Industry. 

Parsons,  Closson  &  Mcllvaine,  of  New  York  City,  for  New  York 
City  Mission  &  Tract  Society. 

Stanley  W.  Dexter,  of  New  York  City,  for  Children's  Aid  Society. 

Stetson,  Jennings  &  Russell,  of  New  York  City,  for  Grenfell  Ass'n 
of  America. 

W.  H.  Van  Steenbergh,  of  New  York  City,  for  Board  of  Foreign 
Missions  R.  C.  A. 

James  R.  Sheffield,  of  New  Yoric  City,  for  Adirondack  Cottage  San- 
itarium. 

Richmond  Weed,  of  New  York  City,  for  Home  for  Old  Men  and 
Aged  Couples. 

Harris  &  Towne,  of  New  York  City,  for  American  Bible  Society. 

Thomas  E.  Rush,  of  New  York  City,  for  State  Comptroller. 

*For  other  cases  see  same  topic  &  i  nvubib  In  Dec.  A  Am.  Dies.  UOT  to  date,  A  R«p'r  iDdszo* 
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FOWLER,  S.  The  question  which  this  appeal  presents  for  deter- 
mination is  whether  the  inheritance  tax  imposed  by  a  foreign  state 
upon  the  succession  to  property  located  in  such  state,  but  transferred 
by  the  will  of  a  resident  of  this  state,  should  be  deducted  from  the 
market  value  of  such  property  by  the  transfer  tax  appraiser  designated 
to  appraise  the  value  of  the  estate  for  the  purpose  of  the  transfer  tax 
in  ^is  state. 

The  decedent,  who  was  a  resident  of  this  state,  died  in  1912.  Among 
the  assets  of  his  estate  were  shares  of  stock  in  foreign  corporations. 
The  respective  states  in  which  these  foreign  corporations  were  organ- 
ized, viz.,  Utah,  Minnesota,  Wisconsin,  and  New  Jersey,  imposed  a 
transfer  tax  upon  the  succession  to  the  property  represented  by  such 
stock.  The  executor  of  decedent's  estate  submitted  to  the  appraiser  a 
verified  statement  showing  the  amount  of  tax  imposed  by  the  various 
foreign  states  upon  the  property  of  the  decedent  located  in  such 
states,  and  asked  that  the  appraiser  deduct  such  taxes  from  the  market 
value  of  the  stocks  in  ascertaining  their  value  for  purposes  of  taxation 
in  this  state.  The  appraiser  refused  to  make  the  deduction,  and  the 
executor  has  taken  this  appeal  from  the  order  entered  upon  his  report. 
Whatever  the  personal  opinion  of  a  judicial  officer  may  be  concerning 
the  policy  of  the  taxing  acts  of  the  government  which  he  represents — 
and  I  have  not  hesitated  to  express  my  own  opinion  on  the  general 
subject  of  taxation  at  the  end  of  this  opinion — he  must  apply  the  law 
as  it  is.  I  confess  that  it  seems  to  me  hard  in  principle  that  an  ab- 
straction, and  not  property,  should  be  made  the  subject  of  taxation. 
To  exact  a  tax  in  the  last  resort  on  property  which  has  already  been 
appropriated  by  a  co-ordinate  taxing  power  seems  to  me  indefensible 
in  principle;  but  if  such  is  the  law,  and  I  think  it  is,  it  must  be  fol- 
lowed by  me,  regardless  of  my  own  theories  or  convictions. 

[1,  2]  In  the  matter  of  Gihon,  169  N.  Y.  443,  62  N.  E.  561.  it  was 
held  that  the  amount  of  the  federal  inheritance  tax  assessed  upon  the 
succession  to  the  property  of  a  decedent  should  not  be  deducted  from 
the  assets  of  the  estate  otherwise  taxable  in  this  state.  The  appellant 
attempts  to  distinguish  that  case  from  the  matter  under  consideration 
by  alleging  that  the  war  revenue  tax  was  a  general  tax  existing  con- 
temporaneously with  the  New  York  State  transfer  tax  act  (Consol. 
Laws  1909,  c.  60,  §§  220-245),  and  that  the  tax  was  imposed  upon  the 
right  to  succession  of  the  whole  of  the  legacy  or  distributive  share, 
irrespective  of  whether  the  property  was  situated  in  one  state  or  in 
several  states,  while  the  inheritance  tax  statutes  of  Utah,  Minnesota, 
Wisconsin,  and  New  Jersey  impose  a  tax  upon  the  specific  property. 
A  careful  perusal  of  the  transfer  tax  statutes  of  the  states  mentioned 
fails  to  disclose  that  they  impose  a  tax  upon  the  specific  property  liable 
to  taxation.  On  the  contrary,  it  appears  that  the  language  of  the  in- 
heritance tax  statutes  of  those  states  follows  very  closely  that  of  the 
transfer  tax  statute  of  the  state  of  New  York,  and  even^  adopts  the 
phraseology  of  our  statute  in  the  clauses  which  enumerate  and  describe 
the  transfers  that  are  taxable.  The  constitutionality  of  the  New  York 
transfer  tax  act  has  been  sustained  upon  the  ground  that  it  provides 
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for  the  imposition  of  a  tax  upon  the  right  to  succeed  to  property,  and 
not  upon  the  property  itself.  Knowlton  v.  Moore,  178  U.  S.  41,  20 
Sup.  Ct.  747,  44  L.  Ed.  969;  Orr  vi  Oilman,  183  U.  S.  278,  22  Sup.  Ct. 
213,  46  L.  Ed.  196;  Blackstone  v.  Miller,  188  U.  S.  189,  23  Sup.  Ct. 
277,  47  L.  Ed.  439. 

The  provisions  of  the  statutes  of  the  other  states  of  the  Union,  di- 
recting that  the  property  therein  located  shall  not  be  transferred  until 
the  inheritaince  tax  is  paid,  do  not  imply  that  the  tax  is  imposed  upon 
property;  they  are  inserted  for  the  purpose  of  enabling  the  state  to 
compel  payment  of  the  tax.  If  a  state  wkere  the  property  of  a  non- 
resident was  located  at  the  tim?  of  his  death  permitted  such  property 
to  be  transferred  before  the  inheritance  tax  was  paid,  it  might  be  un- 
able to  collect  the  tax.  In  order  to  avoid  the  possibility  of  bejng  un- 
able to  compel  payment  of  the  tax  in  the  event  of  the  property  being 
removed  beyond  the  jurisdiction  of  the  state  before  the  tax  was  paid, 
the  different  states  have  embodied  in  their  respective  tax  statutes  a 
clause  directing  that  the  property  of  a  nonresident  shall  not  be  trans- 
ferred until  the  tax  is  paid.  But  this  does  not  make  the  transfer  tax 
a  tax  upon  the  property ;  it  is  merely  a  method  of  procedure  adopted 
to  insure  payment  of  the  tax. 

Our  statute  provides  that  the  tax  shall  be  imposed  upon  the  clear 
market  value  of  the  property  transferred.  Subdivision  7  of  section  220 
of  the  Tax  Law  (Consol.  Laws  1909,  60).  The  transfer  is  effected  by 
the  will  of  the  decedent  or  by  the  intestate  laws  of  this  state,  and  takes 
effect  upon  the  death  of  the  decedent.  Matter  of  Seaman,  147  N.  Y. 
69,  41  N.  E.  401 ;  Matter  of  Davis,  149  N.  Y.  539,  44  N.  E.  185.  The 
right  of  the  legatee  or  beneficiary  accrues  at  that  time.  Therefore, 
the  clear  market  value  of  the  property  must  be  ascertained  as  of  the 
date  of  decedent's  death,  without  taking  into  consideration  what  may 
subsequently  be  paid  in  the  form  of  a  tax  for  the  privilege  of  permit- 
ting the  legatee  to  take  the  property  bequeathed.  The  state  now  im- 
poses a  tax  as  a  condition  of  permitting  the  legatee  or  beneficiary  to 
take  the  property.  It  is  immaterial  from  what  source  the  legatee  or 
executor  procures  the  tax ;  but  the  states,  for  their  own  protection  and 
to  insure  the  collection  of  the  tax,  have  provided  that  the  executor  or 
administrator  shall  be  liable  for  its  payment,  and,  in  the  case  of  a  non- 
resident, that  the  property  shall  not  be  transferred  until  the  tax  is  paid. 
But  the  tax  is  not  necessarily  payable  out  of  the  particular  property 
bequeathed  or  inherited.  It  may  be  paid  from  any  source.  If,  instead 
of  paying  the  tax  out  of  the  property  bequeathed,  it  is  paid  by  the 
legatee  out  of  his  individual  property,  it  becomes  at  once  apparent  that 
the  value  of  the  property  transferred  is  its  clear  market  value  at  the 
date  of  decedent's  death  without  any  diminution  on  account  of  the' 
tax  imposed  by  the  state  as  a  condition  of  the  transfer.  Ordinarily 
the  tax  is  deducted  by  the  executor  from  the  amount  of  the  bequest 
and  the  balance  paid  to  the  legatee,  but  this  is  done  for  convenience, 
and  not  because  the  legacy  is  the  primary  fund  for  the  payment  of 
the  tax.  The  statute  does  not  say  that  the  tax  shall  be  imposed  upon 
the  net  amount  which  the  legatee  receives,  but  it  does  provide  that  the 
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tax  shall  be  imposed  upon  the  clear  market  value  of  the  property  trans- 
ferred by  the  will  of  the  decedent.  •  The  amount  of  the  tax  is  not  an 
expense  of  administration,  because  the  tax  is  imposed  upon  the  inter- 
est of  the  legatee  or  beneficiary,  and  not  upon  the  estate.  It  would 
therefore  appear  that  an  inheritance  tax  imposed  by  other  states  of  the 
Union  upon  the  property  of  a  resident  of  this  state  should  not  be 
deducted  from  the  market  value  of  such  property  in  order  to  ascertain 
its  value  for  the  purpose  of  the  transfer  tax  in  this  state. 

There  are  two  theories  of  taxation  which  have  come  down  the  ages 
of  organized  government  ;■  The  primary  theory  is  that  taxation  is  an 
orderly  and  equalized  contribution  to  the  Intimate  expenses  of  gov- 
ernment; the  other  that  taxation  is  an  arbitrary  levy  by  the  supreme 
power  of  the  state  for  any  purpose  which  for  the  time  being  seems 
expedient.  The  primary  conception  or  theory  is  consistent  with  con- 
stitutional and  free  government;  the  other  theory  is  consistent  only 
with  arbitrary  government  or  tyranny.  History  shows  that  tyranny 
may  exist  under  popular  forms.  This  fact  was  conceded  by  the  f ram- 
ers  and  foimders  of  the  great  Constitution,  which  they  had  sealed  with 
their  blood.  The  familiar  statement  of  Chief  Justice  Marshall  "that 
the  power  to  tax  is  the  power  to  destroy"  (McCulloch  v.  State  of 
Maryland,  4  Wheat.  316,  431,  4  L.  Ed.  579)  was  an  unfortunate  se- 
quel to  so  admirable  a  form  of  government.  If  examined  critically, 
the  statement  of  the  great  Chief  Justice  will  be  found  to  authorize  a 
perversion  of  political  power.  If  government  is  a  delegation  from  the 
governed,  and  free  government  is  always  that,  government  has  no  in- 
herent power  to  destroy  the  property  of  its  citizens,  except  in  time  of 
war  and  to  stay  devastation  in  time  of  peace.  The  power  to  destroy 
is  not  the  equivalent  of  the  taxing  power.  That  every  government  is 
invested  with  the  power  to  lay  taxes  is  a  truism  of  political  philosophy. 
It  is  an  inherent  necessity.  But  free  governments  may  tax  only  pur- 
suant to  principles  of  economic  justice  and  of  political  freedom.  That 
the  statement  of  Chief  Justice  Marshall  is  to  some  extent  responsible 
for  extravagant  notions  and  exactions  only  too  prevalent  in  the  modern 
state  can  hardly  be  denied.  Its  inaccuracy  detracts  from  his  distin- 
guished service  to  this  country. 

If  the  constitutional  boundaries  of  the  taxing  power  are  unlimited, 
as  the  statement  of  Chief  Justice  Marshall  implies,  they  nevertheless 
have  a  natural  boundary  in  economic  necessity,  which  must  finally 
curb  superfluous  and  mischievous  governmental  activities,  or  extrava- 
gance, on  the  part  of  the  state.  The  natural  limitations  on  the  taxing 
power  will  be  found  to  depend  on  the  same  causes  which  produce  or 
underlie  economic  prosperity.  When  taxation  persistently  violates 
these  causes,  government  must  give  way,  or  in  the  end  be  succeeded 
by  some  other  form  of  government.  While  the  submission  to  any 
governmental  measure  is  in  this  country  to  be  depended  on  in  times 
of  prosperity,  such  submission  will  not  survive  the  prosperity  of  a 
country  which  persistently  violates  economic  freedom,  or  inexorable 
economic  laws.  The  law  of  gravitation  is  no  more  fixed  than  the  laws 
which  promote  or  retard  prosperity.    There  is  another  consideration 
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now  always  fo  be  regarded  by  the  taxing  power.  Property  only  is  the . 
subject-matter  of  taxation.  Privitege  has  no  existence  independent  of 
property,  and  the  idea  that  it  has  is  a  fallacy.  Property  is  a  form  of 
credit.  Subtract  credit  from  property,  and  it  becomes  worthless.  In 
these  modem  days  property  or  credit  has  become  as  mobile  as  labor, 
which  is  only  another  form  of  property.  If  credit  is  unduly  alarmed, 
the  owner  will  remove  himself  to  a  state  where  credit  is  sectire.  There 
is  no  political  impediment  to  denationalization  or  repatriation  in  this 
century.  Creditors  will  ultimately,  therefore,  congregate  in  the  sound 
economic  state  and  abandon  the  unsound.  -Not  only  is  this  last  state- 
ment a  fact,  but  it  is  also  a  fact  that  no  other  principle  is  better  estab- 
lished than  that  excessive  or  false  taxation  is  both  inexpedient  and  in 
the  end  nonproductive.  It  is  not  correct  to  assume  that  the  right  of 
private  property  is  in  America  a  concession  from  the  state,  and  there- 
fore that  property  is  subject  to  be  returned  to  the  state  oa  demand. 
When  this  government  was  formed,  private  property  already  existed. 
The  state  with  us  did  not  originate  property  or  the  rights  of  property, 
and  the  political  concept  that  private  property  flows  from  the  state  has 
no  place  in  our  constitutional  history.  Such  a  concept  is  with  us  an 
anachronism.  • 

Thus  far  the  history  of  this  government  has  demonstrated  that  a 
truly  popular  form  of  government  is  the  most  just  and  conservative. 
Our  government  has  been  the  envy  and  the  despair  of  other  nations. 
It  seems  a  sad  pity  when  we  abandon  conservatism  and  resort  to  the 
false  theories  and  desperate  expedients  of  dying  forms  of  govern- 
ment on  the  edge  of  economic  destruction.  We  should  persist  in  the 
safer  paths  which  have  led  us  to  success.  The  interest  of  most  think- 
ing men  in  forms  of  taxation  is  that  such  forms  shall  be  consistent 
with  the  endurance  of  free  government,  and  not  with  the  principles 
destructive  of  it.  Most  wise  men  are  convinced  that  free  government 
and  unjust  or  arbitrary  taxation  cannot  coexist.  Property  is  both  an 
instinct  and  the  extension  of  liberty,  and,  when  the  rights  of  property 
are  persistently  invaded  by  government,  self-preservation  will  surely 
lead  men  to  subvert  that  government  in  the  end.  These  are,  I  venture 
to  think,  sound  and  wholesome  reflections  on  a  subject  now  too  little 
considered.  The  theory  of  the  political  opportunist  that  taxation  may 
serve  to  adjust  social  and  economic  inequalities  is  fundamentally  un- 
sound. Those  who  are  really  in  sympathy  with  their  poorer  brethren, 
who  prefer  the  simple  existence  of  the  poor  to  that  of  the  rich,  or  ele- 
mentary simplicity  to  the  miserable  redundancies  of  the  richer  exist- 
ence, may  be  trusted  to  support  every,  wise  measure  which  has  the  bet- 
terment of  the  poor  for  its  real  end,  provided  that  measure  coincides 
with  the  grammar  of  political  and  economic  science.  Such  men  be- 
lieve that  the  demonstration  of  mathematics  and  experience  are  to  be 
preferred  to  political  empiricism,  however  alluring.  The  difference 
between  such  men  and  those  more  progressive  is  only  one  of  method. 
All  true  economic  betterment  should  be  based  on  actuarial  data  which 
is  incontestable.  It  cannot  be  based  on  confiscatory  taxation  or  de- 
struction of  property  if  it  is  intended  to  endure. 
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But  however  indefensible,  in  the  abstract,  the  order  fixing  the  tax 
in  this  matter  may  seem,  it  is  in  accordance  with  positive  law  and  high 
authority  construing  that  law,  and  it  must  be  affirmed.  Decreed  ac- 
cordingly. 


<S0  Misc.  Rep.  619.) 


In  re  BROWNING'S  WILL. 


(Surrogate's  Court,  New  York  County.     May,  1913.) 

1.  Wiixs  (I  60*)— "Testamkntabt  Capacity." 

To  constitute  "testamentary  capacity,"  It  Is  both  essential  and  suffi- 
cient that  the  testator  have  sufficient  capacity  to  comprehend  perfectly 
the  condition  of  his  property,  his  relation  to  the  persons  who  are  the 
objects  of  his  bounty,  and  the  scope  and  bearing  of  the  proTlslons  of  bis 
will,  and  that  he  hare  sufficient  active  memory  to  collect  In  his  mind, 
without  prompting,  the  particulars  of  the  business  to  be  transacted,  and 
bold  them  In  mind  long  enough  to  perceive  their  obvious  relations  to 
each  other,  and  form  some  rational  Judgment  In  relation  to  them. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  "Dig.  §|  96-100;  Dec.  Dig. 
f  60.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  6929-6931.] 

2.  WH-LS  (I    65*) TESTAliKNTABY    CAPACITY SUFFICIENCY   OF  EVIDENCB. 

Evidence  in  proceedings  on  the  probate  of  a  will  held  sufficient  to  es- 
tablish testatrix's  testamentary  capacity  at  the  time  of  Its  execution, 
though  it  appeared  that  about  ten  years  thereafter  she  became  hope- 
lessly deranged,  especially  where  the  will  was  fair  and  Just,  and  indicated 
that  testatrix  was  guided  by  gratitude  and  common  sense  In  the  disposi- 
tion of  her  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {|  137-168,  161; 
Dec.  Dig.  {  56.*] 

Proceeding  upon  the  probate  of  the  will  of  Anna  Maria  Browning, 
deceased,  wherein  Barbara  Browning  was  proponent,  and  Joseph  G. 
Browning  and  others  were  contestants.    Will  admitted  to  probate. 

Richard  Dudensing,  for  proponents. 

Hauff  &  Warland,  of  New  York  City,  for  contestants  Joseph  G. 
Browning,  Jr.,  Isaac  V.  Browning,  Minnie  A.  Feldman,  and  Jane  Pitt 
Gross. 

Clinton  &  Olsen,  for  Mabel  M.  Kleinstuber. 

Henry  Herz,  of  New  York  City,  special  guardian  of  contestants 
Lucille  Browning,  William  B.  Higgins,  Samuel  K.  Higgins,  Jr.,  Harold 
H.  Higgins,  and  Harriet  M.  Higgins. 

Edgar  Pitske,  of  New  York  City,  for  Annie  M.  Browning. 

COHALAN,  S.  The  paper  offered  for  probate  as  the  last  will  and 
testament  of  the  decedent  was  executed  October  24,  1897.  The  estate 
consists  of  personal  property.  The  next  of  kin  are  a  brother,  Joseph 
G.  Browning,  two  sisters,  Barbara  Browning  and  Jane  Gross,  and 
many  nieces  and  nephews  who  are  children  of  deceased  brothers  and 
sisters  of  the  decedent.  The  will  bequeaths  a  life  estate  to  two  aunts 
of  decedent,  Sarah  and  Anna  Browning,  if  they  survive  the  testatrix, 

'For  oUier  casea  see  ume  topic  A  {  NUXBaa  In  Dee.  ft  Am.  Digs.  1907  to  date,  A  Rep'r  Indexe* 
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with  a  remainder  to  "such  of  my  beloved  sisters,  Barbara  Browning 
and  Jane  Anna  Pitt  Browning  (Jane  Gross),  who  shall  then  be  unmar- 
ried, never  having  been  married,  absolutely  and  forever."  If  both  of 
the  two  sisters  named  had  married,  the  property  was  to  be  divided 
equally  among  all  of  the  sisters  living  at  the  death  of  the  testatrix. 
Sarah  Browning,  one  of  the  aunts  named  in  the  will,  predeceased  the 
testatrix,  and  the  aunt  named  Anna  Browning  survived  the  testatrix. 
Barbara  is  the  only  sister  of  the  decedent  who  remained  unmarried, 
and  under  the  terms  of  the  will  she  has  a  remainder  interest  in  the  es- 
tate of  the  testatrix  limited  on  a  life  estate  to  the  surviving  aunt.  Bar- 
bara and  her  sister  Jane  are  named  in  the  will  as  executrices. 

The  probate  of  the  paper  propounded  is  contested  by  11  nephews 
and  nieces  of  the  testatrix  and  by  Joseph  G.  Browning  and  Jane  Gross, 
a  brother  and  sister  of  the  testatrix.  The  proponent  of  the  will  is 
Barbara  Browning,  one  of  the  two  beneficiaries.  Objections  on  the 
usual  grounds  were  filed  on  behalf  of  all  of  the  next  of  kin,  except 
Barbara  Browning.  At  the  trial  the  factum  of  the  will  was  estab- 
lished, and  the  contestants  produced  many  witnesses  to  show  testa- 
mentary incapacity  and  the  exercise  of  undue  influence.  The  charge  of 
undue  influence  is  made  against  Barbara  Browning,  the  sister  of  the 
testatrix,  and  the  chief  beneficiary  of  the  will.  The  decedent  was  one 
of  seven  children,  whose  mother  died  while  the  children  were  young. 
The  father  died  in  1883,  when  the  testatrix  was  about  20  years  of  age. 
After  the  mother's  death  the  children  were  brought  up  by  the  two 
aunts — sisters  of  the  father.  The  father  lost  his  own  and  some  of 
the  aunts'  money  in  investments,  and  it  seems  that  he  was  very  grate- 
ful to  the  two  aunts  for  their  unselfish  devotion  to  him  and  to  his 
children.  This  feeling  of  gratitude  seems  to  have  been  shared  by  the 
testatrix  and  by  her  sister  Barbara  Browning,  the  proponent.  In  the 
course  of  time  the  brothers  and  most  of  the  sisters  married,  while  the 
testatrix  and  Barbara  continued  unmarried.  Jane  was  married  some 
years  after  the  will  was  executed.  Each  of  the  girls  had  a  small  in- 
come from  some  real  estate  that  they  inherited  from  a  grandfather,  and 
this  income  enabled  them  to  support  themselves  and  the  two  old  aunts 
with  whom  they  lived  prior  to  1897. 

The  testatrix  began  to  exhibit  peculiarities  and  eccentricities  when 
she  was  about  18  years  of  age.  The  witnesses  for  the  contestants  tes- 
tified to  many  acts  of  the  testatrix  extending  over  a  period  of  10  or 
IS  years  prior  to  the  execution  of  the  will,  and  these  acts  were  charac- 
terized by  the  witnesses  as  irrational.  The  testatrix  was  about  34 
years  of  age  when  the  will  was  executed  in  1897.  By  this  time  her 
eccentricities  had  become  so  pronounced  and  her  condition  of  health 
was  such  that  a  family  conference  of  the  brothers  and  sisters  was  held 
in  September,  1897,  when  it  was  decided  to  send  her  to  a  private  sani- 
tarium. Accordingly,  on  October  25,  1897,  she  was  admitted  to  "Inter- 
pines,"  a  private  institution  at  Goshen,  N.  Y.  On  October  21,  1897, 
testatrix  executed  a  power  of  attorney  to  her  sister  Barbara,  and  she 
executed  her  will  at  the  home  of  a  friend  the  evening  before  she  went 
to  the  sanitarium.    At  this  institution  she  could  not  be  legally  re- 
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Strained,  as  she  had  not  been  legally  committed  there,  and  in  January, 
1898,  accompanied  by  a  nurse,  she  came  to  New  York  City,  against  the 
wishes  of  the  superintendent.  A  day  or  two  afterwards  her  brother 
Joseph  and  her  sister  Barbara  had  her  legally  adjudged  insane  before 
the  special  surrogate  of  Orange  county,  and  on  January  11,  1898,  she 
was  ordered  committed  to  the  Middletown  State  Hospital  for  the  In- 
sane. She  remained  there  for  about  seven  years,  and  was  "discharged 
unimproved"  September  21,  1904. 

Her  hospital  record  while  she  was  at  the  Middletown  State  Hospital 
is  in  evidence,  and  Dr.  Ashley,  the  superintendent  of  that  institution, 
has  stated  what  he  observed  of  the  acts  and  condition  of  the  testatrix 
while  she  was  under  his  charge,  and  has  stated  his  opinion  of  her 
mental  condition  based  upon  that  observation.  Dr.  Ashley  stated  that 
in  his  opinion  testatrix  suffered  from  a  paranoiac  condition ;  that  she 
was  in  an  "exceedingly  unstable  emotional  condition,  manifested  by 
frequent  outbursts  of  temper" ;  that  she  was  "pleasant  at  one  moment 
and  angry  the  next";  that  she  believed  she  was  being  "abused,  neg- 
Jected,  and  ill  treated  by  the  physicians" ;  that  she  was  "so  disturbed, 
so  fault  finding  and  so  troublesome"  that  he  finally  asked  her  relatives 
to  take  her  away.  After  her  discharge  from  the  Middletown  State 
Hospital  she  was  in  a  private  institution  at  Caldwell,  N.  J.,  for  a  short 
time,  and  on  December  22,  1904,  she  was  admitted  to  the  Central  Islip 
State  Hospital  for  the  Insane  where  she  died  in  July,  1911.  She  was 
absolutely  demented  during  the  last  three  or  four  years  of  her  life,  and 
died  hopelessly  insane.  The  cause  of  death  was  acute  dilatation  of 
the  heart. 

Such  in  outline  is  the  sad  history  of  this  unfortunate  woman. 
There  is  no  evidence  in  this  case  of  undue  influence,  and  there  does  not 
seem  to  be  any  foundation  in  fact,  so  far  as  appears  from  the  testi- 
mony taken  before  me,  for  the  allegation  or  suggestion  that  Barbara 
procured  the  making  of  the  will  by  any  trick  or  device.  There  is 
nothing  in  the  record  to  show  that  Barbara  was  anything  but  a  faithful 
and  affectionate  sister,  and  it  would  seem  from  the  letters  that  the  tes- 
tatrix wrote  to  her  while  she  was  in  the  hospital  at  Middletown  that 
Barbara  was  her  favorite  and  the  one  upon  whom  the  testatrix  relied 
for  advice  and  attention. 

[1]  The  only  real  question  in  this  case  is  the  question  of  mental 
capacity.  The  issue  narrows  down  to  whether  at  the  very  time  of  the 
execution  of  this  will  testatrix  was  possessed  of  testamentary  capacity. 
What  is  testamentary  capacity  has  been  well  settled  by  the  courts  of 
this  state.  The  rule  laid  down  in  Delafield  v.  Parish,  25  N.  Y.  9,  has 
been  quoted  many  times  with  approval  by  the  courts  of  this  state,  and 
is  reiterated  in  Matter  of  Lawrence,  48  App.  Div.  83,  62  N.  Y.  Supp. 
673,  a  case  somewhat  analogous  to  the  present  one.  The  definition  is 
as  follows: 

"It  iB  essential  that  the  testator  has  sufficient  capacity  to  compreliend  per- 
fectly the  condition  of  his  property,  his  relations  to  the  persons  who  were, 
or  should,  or  might  have  been  the  objects  of  bis  bounty,  and  the  scope  and 
bearing  of  the  provisions  of  his  will.  He  mnst,  in  the  language  of  the  cases, 
have  sufficient  active  memory  to  collect  In  bia  mind,  without  prompting,  tbe 
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particulars  or  elements  of  the  business  to  be  transacted,  and  to  hold  tbeni 
In  bis  mind  a  sulticient  length  of  time  to  perceive  at  least  their  obvious  rela- 
tions to  each  other,  and  be  able  to  form  some  rational  Judgment  in  relation 
to  them.  A  testator  who  has  suflSclent  mental  power  to  do  these  things  is 
within  the  meaning  and  Intent  of  the  statute  of  wills  a  person  of  aoond. 
mind  and  memory,  and  is  competent  to  dispose  of  bis  estate  by  will." 

From  this  definition  it  is  apparent  that  a  person  may  have  sufficient 
testamentary  capacity  to  make  a  valid  will  if  the  will  be  a  simple  one 
and  yet  not  have  sufficient  capacity  to  make  certain  kinds  of  contracts. 
The  sole  question  here  is  whether  or  not  in  the  execution  of  her  will 
Anna  Maria  Browning  had  sufficient  mental  capacity  to  remember  the 
brothers,  sisters,  and  relatives  who  might  be  sufficiently  near  and  dear 
t»  her  to  be  expected  to  be  the  objects  of  her  bounty,  whether  she 
could  realize  the  fact  that  she  owned  an  interest  in  a  piece  of  real 
estate  worth  about  $8,000  and  appreciate  the  value  of  that  amount  of 
money,  and  whether  she  could  without  prompting  collect  these  ideas  in 
her  mind  for  a  space  of  time  long  enough  to  enable  her  to  form  a  ra- 
tional judgment  regarding  them  and  make  that  judgment  effective 
by  the  execution  of  a  will,  making  an  intelligent  and  deliberate  disposi- 
tion of  that  property. 

[2]  Dr.  Maurice  Ashley,  superintendent  of  the  Middletown  State 
Hospital  for  the  Insane,  whose  eminent  position  as  a  specialist  on  nerv- 
ous and  mental  disorders  is  unquestioned,  and  who  had  this  woman 
under  observation  for  about  seven  years,  was  a  witness  for  the  con- 
testants. On  cross-examination  he  testified  that  he  thought  the  testa- 
trix could  have  remembered  the  members  of  her  family  in  October^ 
1897;  that  she  could  have  remembered  her  family  history;  that  she 
could  have  remembered  the  family  relations  that  existed  between  the 
members  of  all  her  family;  that  she  could  have  remembered  that  at 
one  time  they  had  been  quite  wealthy,  and  that  later  they  lost  their 
money  or  a  greater  part  of  it.    He  further  testified  as  follows : 

"Q.  Do  you  think  she  would  know  if  she  made  a  last  will  and  testament 
in  which  she  gave  the  income  for  life  to  her  two  old  aunts  and  the  remain- 
der of  that  property  to  her  unmarried  sisters,  do  you  think  she  could  dis- 
tinguish and  understand  that  at  that  time?  A.  Yes;  I  think  she  could  un- 
derstand it." 

Dr.  Seward,  who  had  charge  of  testatrix  at  "Interpines,"  where  she 
was  under  treatment  from  the  day  after  she  made  the  will  until  Janu- 
ary, 1898,  was  another  one  of  contestants'  experts  and  testified  that 
testatrix  had  property  delusions  and  delusions  of  persecution.  He 
was  asked : 

"Q.  Did  she  ever  state  to  you  the  amount  of  ber  property?  A.  No;  not. 
to  my  recollection." 

If  testatrix  had  never  told  the  doctor  the  real  or  imaginary  amount 
of  her  property,  he  could  not  be  expected  to  know  whether  or  not  she 
had  property  delusions  in  this  sense  of  the  term.  Regarding  her  con- 
dition when  she  was  admitted  to  his  institution,  the  (ky  after  the  will 
was  executed,  the  doctor  testified  as  follows : 
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"Q.  Don't  yon  know  when  she  came  there  that  she  had  very  many  rational 
nioments?  A.  She  had  moments  of  apparent  rationality  when  she  was  not 
actuated  by  her  delusions. 

"Q,  And  up  to  that  time  she  had  sufficient  understanding  and  mind  that 
she  could  know  what  she  wanted  to  do  with  her  property?  A.  Possibly  so; 
I  conld  not  say. 

"Q.  Did  she  know  the  number  of  her  relatives  and  their  relationship  to 
her?     A.  Tes. 

"Q.  And  the  nature  and  extent  of  her  property?    A.  Yes." 

It  is  to  be  noted  that  there  are  in  evidence  several  letters  written 
by  the  testatrix  to  her  sister  Barbara  from  five  to  seven  years  after  the 
will  was  executed,  and  while  she  was  confined  in  the  State  Hospital 
at  Middletown,  which  indicate  clearly  that  at  the  time  of  writing  these 
letters  the  testatrix  was  perfectly  rational.  In  these  letters  she  re- 
ferred to  many  of  her  relatives ;  to  gifts  that  had  been  sent  her ;  to 
her  unfortunate  situation ;  to  many  books  she  had  read ;  and  to  many 
incidents  that  had  occurred  in  the  hospital.  In  these  letters  she  men- 
tions the  two  old  aunts,  and  says  that  her  father  asked  her  to  be  good 
to  them ;  she  is  particularly  affectionate  in  her  reference  to  her  sister 
Barbara,  and  she  deals  with  the  wide  range  of  subjects  mentioned 
in  the  letters  in  an  ordinary  rational  manner. 

The  contestants  rely  upon  the  proofs  of  the  eccentric  conduct  of  the 
decedent  from  the  time  that  she  was  about  18  years  of  age  till  she 
was  sent  away  in  1897,  at  the  age  of  about  35  years.  It  appears 
that  during  this  period  she  was  prone  to  exaggerate  her  bodily  ail- 
ments; took  more  medicine  than  she  really  needed  and  consulted 
physicians  when  there  was  no  necessity  for  it;  spent  a  great  deal  of 
time  in  dressing ;  threatened  homicide  and  suicide ;  went  to  a  reception 
at  one  time  in  some  old  clothes ;  became  easily  excited  and  angary ;  was 
morose  and  melancholy  at  times;  and  did  various  other  things  that 
were  characterized  by  the  lay  witnesses  as  irrational.  These  acts  do 
not  create  any  presumption  as  to  her  mental  capacity  in  October,  1897, 
for  she  might  have  done  all  these  things,  and  yet  have  been  perfectly 
competent  to  execute  a  valid  will. 

The  occurrences  immediately  preceding  and  surrounding  the  execu- 
tion of  the  will  establish  the  fact  very  clearly  to  my  mind  that  the  tes- 
tatrix knew  what  she  was  doing,  and  was  of  sound  and  disposing  mind 
and  memory  when  she  executed  the  will.  She  had  given  full  and 
complete  instructions  to  the  lawyer  several  days  before  the  will  was 
executed.  He  has  testified  clearly  and  explicitly  to  his  conversations 
with  the  testatrix  at  the  time  he  received  his  instructions  from  her, 
and  when  she  executed  the  will.  I  think  his  testimony  is  to  be  be- 
lieved, as  is  also  that  of  Marie  Lotze,  the  only  living  witness  to  the 
will.  Their  testimony  negatives  the  contention  that  the  testatrix  was 
under  any  delusions  when  she  made  her  will. 

It  is  to  be  noted,  also,  that  it  was  not  until  about  10  years  after 
the  execution  of  the  will  that  the  mind  of  the  decedent  became  hope- 
lessly deranged.  She  had  no  organic  disease  of  the  brain,  and  conse- 
quently this  is  not  one  of  that  class  of  cases  where  a  person  at  the 
time  of  making  a  will  suffered  from  a  progressive  organic  disease  that 
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did  not  make  itself  apparent  until  some  time  after  the  execution  of  the 
will. 

It  must  not  be  overlooked  that  the  will  that  is  contested  so  strenu- 
ously by  most  of  the  relatives  is,  under  the  circumstances,  a  very  nat- 
ural will.  The  unmarried  girls  had  been  keeping  up  the  home,  and 
supporting  the  two  aunts  who  had  brought  them  up.  The  other  broth- 
ers and  sisters  had  married,  and  had  their  own  homes.  The  provisions 
of  the  will  itself  show  that  it  was  not  the  result  of  a  delusion.  If  tes- 
tatrix had  been  under  a  delusion  suggested  by  Barbara,  or  if  the  will 
were  the  result  of  undue  influence,  it  seems  to  me  that  the  provisions 
of  the. instrument  would  have  been  different.  For  Barbara  would  have 
seen  to  it  that  she  would  not  have  to  wait  until  the  termination  of  one 
or  possibly  two  life  estates  to  come  into  possession  of  the  property,  and 
the  will  would  not  have  provided  for  a  division  of  the  remainder  in- 
terest with  the  sister  Jane  if  Jane  remained  unmarried,  or  with  all  the 
sisters  in  case  both  Barbara  and  Jane  had  married. 

The  will  is  very  fair  and  just,  and  would  indicate  that  the  testatrix 
was  guided  by  gratitude  and  common  sense  in  the  disposition  of  her 
property.  In  my  opinion  the  evidence  falls  far  short  of  proving  that 
the  testatrix  was  controlled  by  any  delusion  in  the  making  of  her  last  ' 
will  and  testament.  I  am  satisfied  that  she  was  of  sound  and  disposing 
mind  and  memory,  and  not  under  restraint  in  the  execution  of  the 
paper  offered  herein  for  probate. 

The  paper  propounded  as  the  last  will  and  testament  of  Anna  Maria 
Browning  will  be  admitted  to  probate.  Submit  decision  and  deaee 
and  tax  costs  on  notice.  , 

Decreed  accordingly. 
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FITZPATEICK  v.  DEVLIN  et  aL 

(Snpreme  Court,  Special  Term,  New  York  C!ounty.    July  14,  1913.) 

Mechanics'  Liens  (§  227*) — Bond  to  Dischaboe  Lien — LiABrLirr  on  Bond. 
Where  a  contractor  on  a  public  Improvement  gave  a  bond  to  discharge 
a  mechanic's  Hen  conditioned  for  the  payment  of  any  Judgment  recov- 
ered by  plaintiff  against  the  contractor  In  any  action  or  proceeding  to 
enforce  the  alleged  lien  filed  by  plaintiff  against  moneys  due  or  to  grow 
due  to  the  contractor,  the  surety  on  the  bond  was  not  liable  for  the 
amount  of  a  personal  judgment  subsequently  recovered  against  the  con- 
tractor on  plaintiff's  failure  to  establish  a  valid  lien. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  <f  410; 
Dec.  Dig.  {  227.*] 

Action  by  Richard  Fitzpatrick  against  John  H.  Devlin  and  an- 
other. Judgment  for  plaintiff  against  the  defendant  Devlin,  and  judg- 
ment for  the  defendant  the  Fidelity  &  Deposit  Company  of  Maryland. 

At  the  time  when  the  alleged  lien  was  filed,  there  was  no  fund 
due  the  contractor  from  the  city  under  the  contract  and  the  defendant 
Fidelity  &  Deposit  Company  of  Maryland  therefore  claims  that  the 
alleged  lien  was  not  a  valid  one. 

Michael  J.  Scanlan,  of  New  York  City,  for  plaintiff.  CT 

O'Brien,  Boardman  &  Piatt,  of  New  York  City  (Edward  L.  Stev-  .  >» 

ens,  of  New  York  City,  of  counsel),  for  defendant  Fidelity  &  Deposit  Zt 

Co.  of  Maryland.  CT 

Sackett,  Chapman  &  Stevens  (Edward  L.  Stevens,  of  New  York   •  » 

City,  of  counsel),  for  defendants  other  than  the  City  of  New  York  J 

and  the  Fidelity  &  Deposit  Co.  of  Maryland.  t 

• 

GIEGERICH,  J.    The  action  is  brought  to  foreclose  a  lien  under  , 

a  contract  for  a  public  improvement,  and  it  is  conceded  that  the  plain- 
tiff is  entitled  to  judgment  against  the  defendant  Devlin  as  contractor. 

The  question  is  whether  the  defendant  the  Fidelity  &  Deposit 
Company  of  Maryland  is  likewise  liable  upon  its  undertaking  given 
to  discharge  the  lien,  which  undertaking  was  conditioned  for  the  pay- 
ment of  any  judgment  recovered  by  the  plaintiff  against  the  said 
Devlin  "in  any  action  or  proceeding  to  enforce  the  alleged  lien  filed 
by  the  said  plaintiff  against  the  moneys  due  or  to  grow  due  to  the 
said  John  H.  Devlin." 

The  plaintiff  relies  upon  the  decision  of  the  Appellate  Division  of 
this  department  in  Hawkins  v.  Mapes-Reeve  Const.  Co.,  82  App.  Div. 
72,  81  N.  Y.  Supp.  794.  A  reference  to  the  opinion  in  that  case  will 
show,  however,  that  the  undertaking  there  was  conditioned  for  the 
payment  of  any  judgment  recovered  "upon  the  claim  or  demand  spe- 
cified in  the  notice  of  lien."  Manifestly  the  two  conditions  are  quite 
different.  The  only  case  I  have  been  able  to  find  that  is  directly  in 
point  is  Casey  v.  Connors  Bros.  Const.  Co.,  53  Misc.  Rep.  101,  103 
N.  Y.  Supp.  1103,  in  which  Judge  Andrews  held  that,  to  establish 
liability  upon  a  bond  like  the  present  one,  there  must  be  allegation 
and  proof  that  the  lien  discharged  by  virtue  of  the  undertaking  was 

•For  otber  mbm  sm  lame  topic  A  J  truuxMR  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 
142  N.X.S.- 
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a  valid  Hen,  and  that  the  mere  recovery  of  a  money  judgment  against 
the  contractor  under  the  provisions  of  section  3412  of  the  Code  of 
Civil  Procedure  is  not  enough.  The  point  seems  never  to  have  been 
squarely  before  the  Court  of  Appeals  for  its  decision,  but  its  view 
has  been  clearly  expressed,  especially  in  Berger  Mfg.  Co.  v.  City  of 
N,  Y.,  206  N.  Y.  24,  at  page  30,  99  N.  E.  153,  at  page  154,  where 
it  was  said  that  the  necessity  of  enforcing  the  right  to  a  lien,  even 
after  an  undertaking  is  given,  is  clearly  shown  by  the  condition  which 
the  statute  prescribes  for  such  undertaking,  viz.  "the  payment  of  any 
judgment  which  may  be  recovered  in  an  action  to  enforce  the  lien," 
and  that  the  undertaking  does  not  change  the  relation  and  the  rights 
of  the  parties  other  than  to  substitute  its  provisions  for  the  fund  re- 
maining due  or  to  become  due  from  the  municipality  to  the  con- 
tractor. The  court  further  observed  (206  N.  Y.  at  page  31,  99  N. 
£.  153)  that  where  an  undertaking  is  given  its  condition  determines 
the  obligation  of  the  parties,  and  that  a  valid  lien  on  the  primary 
fund  must  be  established  to  require  payment  pursuant  to  the  terms 
of  the  undertaking. 

My  conclusion  is,  therefore,  that  the  plaintiff  is  not  entitled  to  judg- 
ment against  the  surety.  Submit  requests  for  findings,  with  proof  of 
service. 


MOSAPP  v.  STEVENS. 
(Supreme  Court,  Appellate  Division,  First  Department    Jnly  10,  1913.) 

Pabtnebshif  (I  75*) — Dissolution. 

It  Is  assumed,  in  absence  of  contrary  evidence,  tbat  It  was  the  inten- 
tion of  the  parties  that  Interest  on  their  respective  money  contributions 
should  cease  upon  dissolution  of  the  partnership  by  agreement. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  f{  120-123; 
Dec.  Dig.  i  75.  •] 

Laughlln  and  Dowllng,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  August  Mosapp  against  Edward  Stevens.    From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Affirmed  as  modified. 

Argued  before  INGRAHAM,  P.  T.,  and  LAUGHUN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 
■    S.  A.  Potter,  of  New  York  City,  for  appellant. 

Mortimer  M.  Menken,  of  New  York  City,  for  respondent 

PER  CURIAM.    By  the  instrument  dated  January ,  1912,  the 

parties  agreed  that  "the  interest  of  each  *  *  *  in  the  said  bond 
and  mortgs^e  is,"  plaintiff,  "eight  hundred  dollars  and  interest  thereon 
from  the  16th  day  of  October,  1910,"  and  defendant,  $200,  with  inter- 
est from  like  date,  and  that,  "should  there  be  any  loss  or  expense  in 
the  collection  of"  the  bond  and  mortgage,  "each  shall  bear  an  equal 
undivided  one-half  of  the  amount  of  such  loss  or  expense."  As  the 
precise  date  of  the  instrument  does  not  appear,  we  shall  assume  that 

•For  oUiar  cMa  m«  nm%  tople  *  i  numbbb  la  Dec  *  Am.  Dlsi.  1>07  to  date,  ft  R«p'r  IndaxM 
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it  was  dated  January  1,  1912.  The  nature  of  that  instrument,  considr 
ered  in  the  light  of  the  circumstances  and  situation  of  the  parties, 
should  be  taken  as  equivalent  to  an  agreement  of  dissolution,  on  which 
date  it  is  fair  to  assume  that  it  was  the  intention  of  the  parties  that 
interest  on  their  respective  money  contributions  should  cease.  Johnson 
V.  Hartshorne,  52  N.  Y.  173,  177.  The  net  recovery  from  the  bond 
and  mortgage  was  $650.  On  January  1st  plaintiff's  contribution  to 
the  joint  capital  with  interest  at  6  per  cent,  'from  October  6,  1910, 
amounted  to  $858,  and  defendant's  $214.50.  The  total  capital  of  the 
parties  was  therefore  $1,072.50.  To  repay  this' amount  the  parties  had 
only  $650;  therefore  they  had  lost  $422.50,  one-half  of  which  is 
$211.25.  Deducting  this  amount  from  the  capital  share  of  each  pro- 
duces the  following  result :  Plaintiff's  share  of  capital,  $858,  less  one- 
haii  loss,  $211.25,  equals  $646.75;  defendant's  share  of  capital, 
$214.50,  less  one-half,  $211.25,  equals  $3.25. 

The  judgment  should  be  modified  so  as  to  award  to  plaintiff  $646.75 
from  the  net  proceeds  of  the  bond  and  mortgage  in  the  hands  of  the 
attorneys,  and  to  the  defendant  from  the  same  $3.25,  and  as  so  modi- 
fied afiuTned  without  costs  to  either  party. 

LAUGHLIN  and  DOWUNG,  JJ.,  dissent 


KEHOE  T.  BACKER. 
(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

1.  Guaranty  (§  56*} — Dibchabge  of  Guabantob — Extknsior  ot  IjEASK. 

A  mere  extension  of  a  lease,  tbe  extension  to  commence  only  on  ex- 
piration of  tbe  lease,  does  not  aftect  the  original  lease,  and  so  does  not 
release  the  guarantor  of  performance  thereof  by  the  lessee. 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent.  Dig.  {  67;  Dec.  Dig. 
i  B6.»] 

2.  GuABANTT  (I  50*) — Release  of  Guabantob — Mxboeb. 

Merger  of  a  lease  In  the  fee  does  not  as  to  claims  which  matured  be- 
fore the  merger  discharge  the  guarantor  of  performance  of  the  lease  by 
the  lessee. 

[Ed.  Note. — ^For  other  cases,  see  Guaranty,  Cent  Dig.  §§  61,  66;  Dec. 
Dig.  i  50.*] 

Submission  of  controversy  on  an  agreed  statement  of  facts  by  Jo- 
seph E.  Kehoe,  trustee  under  the  will  of  Thomas  J.  Carleton,  deceased, 
as  plaintiff,  and  Jacob  Backer,  as  defendant.    Judgment  for  plaintiff. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

John  T.  Sackett,  of  New  York  City,  for  plaintiff. 

John  E.  Donnelly,  of  New  York  City,  for  defendant  ' 

DOWLING,  J.  On  July  27,  1895,  Thomas  J.  Carleton,  plaintiff's 
testator,  leased  in  writing  to  Joseph  Goldstein  and  Anna  Goldstein  the 
premises  114  Columbia  street  and  272  Stanton  street,  in  the  city  of 

•Fw  Qtim  cas«B  >m  lame  topic  ft  {  nitmbbb  In  Dec.  &  Am.  Dt(«.  1807  to  date,  ft  Rep'r  IndezM 
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New  York,  for  the  term  of  21  years,  from  August  1,  1895,  at  a  yearly 
rental  qf  $1,300,  payable  monthly  in  advance,  together  with  taxes,  and 
croton  water  charges  and  insurance.  On  the  same  day  Joseph  Backer, 
the  defendant,  guaranteed  in  writing  the  performance  of  the  lease  by 
the  Goldsteins.  On  March  31,  1898,  an  extension  of  the  lease  was 
made  in  writing  for  five  years  from  August  1,  1916.  This  was  not  a 
new  or  substituted  lease,  but  an  ordinary  extension  of  lease,  the  orig- 
inal lease  still  having  18  years  to  run,  and  the  extension,  commencing 
only  at  its  expiration.  This  extension  Backer  did  not  guarantee.  On 
•July  11,  1903,  Carleton,  who  also  owned  premises  on  Twenty-Fifth 
street,  in  the  city  of  New  York,  which  the  defendants  were  seeking  to 
buy,  agreed  to  take  ^or  his  equity  therein  the  sum  of  $16,000  and  as 
security  for  the  carrying  out  of  the  agreement  of  sale  took  a  mort- 
gage for  $6,000  on  the  aforesaid  Columbia  street  lease.  This  mort- 
gage executed  by  the  Goldsteins  was  duly  foreclosed  by  plaintiff  herein, 
as  trustee  of  the  Carleton  estate;  the  judgment  of  foreclosure  and 
sale  being  entered  August  31,  1911.  The  trustee  bought  in  the  lease- 
hold at  the  referee's  sale  thereunder  on  September  28,  1911,  for  $500. 
There  is  no  doubt  that,  when  he  bought  this  lease  and  took  the  ref- 
eree's deed,  the  leasehold  merged  in  the  fee.  But  the  amounts  which 
he  is  claiming  here  are  all  sums  due  before  the  action  in  foreclosure 
reached  the  stage  of  judgment.  The  action  was  commenced  June  18, 
1911.  The  sale  took  place  September  28,  1911.  Plaintiff's  claim  for 
rent  is  for  the  months  of  June,  July,  August,  and  September,  the  rent 
under  the  terms  of  the  lease  being  payable  in  advance  on  the  1st  day 
of  each  month.  There  are  further  claims  for  $1,001.53,  being  the  ag- 
gregate of  the  taxes  for  the  year  1910,  confirmed  October  2,  1910,  and 
of  the  water  rates  for  1908,  1909,  and  1910,  and  January,  1911,  to- 

f ether  with  the  interest  thereon;  and  for  $41.25  insurance  premium. 
*he  only  answer  of  the  defendant  to  these  claims  is  (1)  that  the  ex- 
tension of  the  lease  made  a  new  lease  and  released  the  surety,  for 
which  contention  there  is  no  foundation  whatever,  as  the  extension 
agreement  in  no  way  affected  the  original  lease,  which  still  remained 
intact ;  (2)  that  the  lease  merged  in  the  fee,  but,  that  being  so,  it  has 
no  more  effect  on  claims  which  matured  before  the  merger  than  would 
a  dispossess  proceeding. 

Judgment   is  directed  in  favor  of  plaintiff  for  the   full  amount 
claimed,  namely,  $1,476.10,  with  interest  and  costs.    All  concur. 


PEOPLE  ex  reL  LOWN  T.  COOK,  County  Treasorer,  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department    July  8,  1913.) 

1.  Statotes  ({  246*) — ^Tbansfbb  Tax  Ijaw — Constbuotioit. 

The  Transfer  Tax  Law  (Laws  1896,  c.  908),  as  amended  and  re-enacted 
by  Laws  1905,  c.  368,  imposing  a  tax  on  the  transfer  of  property,  in  a 
special  act,  and  mast  be  strictly  construed. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent.  Dig.  i  327;  Dec  Dig. 
{  246.»] 

*7or  other  easM  iM  Mm*  topio  *  {  nvmbbb  In  Deo.  ft  Am.  Digs,  1907  to  date,  *  Rep'r  Indezei 
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2.  Evidence  ({  65*) — TxANarEB  Taxes — Statutes — I^estjmptionb. 

An  executor  Is  presumed  to  know  the  provisions  of  the  Transfer  Tax 
Law  applicable  to  the  county  of  the  domicile  of  testator. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  |  86;  Dec.  Dig. 
I«5.»] 

8.  Taxatiow  (§  901*) — ^Teansfeb  Taxes — Intebest— Liabilitt. 

Under  Transfer  Tax  Iaw  (Laws  1896,  c.  908)  S{  222,  228,  236,  as 
amended  and  re-enacted  by  Laws  1905,  e.  368,  providing  that  the  trans- 
fer tax  shall  be  paid  to  the  State  Ck>mptroller  In  counties  in  which  the 
office  of  appraiser  is  salaried  and  In  other  counties  to  the  county  treas- 
urer, and  that,  if  the  tax  is  not  paid  within  IS  months  from  the  accrual 
thereof,  interest  shall  be  charged  at  the  rate  of  10  per  cent  per  an- 
num from  the  time  of  accrual,  the  acceptance  on  account  by  the  county 
treasurer  of  a  county  having  no  salaried  appraiser  of  a  sum  equaling 
the  amount  of  the  tax  paid  to  him  after  the  expiration  of  the  18  months 
Is  not  an  acceptance  in  full  payment  of  the  tax,  and  does  not  bar  thB 
remedy  provided  by  section  235  for  the  collection  of  the  10  per  cent 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  |  1724 ;  Dec.  Dig. 
S  901.*] 

4.  Taxation  ({  901*) — Tbanbixb  Taxes — Intbbesi. 

Where  a  transfer  tax  payable  to  a  county  treasurer  was  not  sent  to 
him  until  after  the  time  fixed  by  Transfer  Tax  Law  (Laws  1896,  c.  908) 
f  223,  as  amended  and  re-enacted  by  Laws  1905,  a  368,  imposing  in- 
terest on  taxes  not  paid  within  a  specified  time,  after  an  Ineffectual  at- 
tempt to  pay  within  the  time  the  tax  to  the  State  Comptroller  unau- 
thorized to  receive  it  and  the  treasurer  gave  a  receipt  therefor  on  ac- 
count mandamus  did  not  lie  to  compel  the  execution  of  a  receipt  acknowl- 
edging payment  of  the  tax. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  1 1724 ;  Dec  Dig. 
i  901.*] 

Appeal  from  Special  Term,  Albany  County. 

Mandamus  by  the  People,  on  the  relation  of  Frank  B.  Lown,  against 
Albert  H.  Cook,  as  County  Treasurer,  and  another,  to  compel  the  ex- 
ecution and  delivery  of  a  receipt  of  the  payment  of  a  transfer  tax. 
From  an  order  denying  a  motion  for  a  writ  of  peremptory  mandamus, 
relator  appeals.   Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Harry  C.  Barker,  of  Poughkeepsie  (Danforth  E.  Ainswortb,  of  Al- 
bany, of  counsel),  for  relator. 

Thomas  F.  Carmody,  Atty.  Gen.  (Henry  Selden  Bacon,  of  Albany, 
of  counsel),  for  comptroller. 

Fxederidc  E.  W.  Darrow,  of  Kingston,  for  county  treasurer. 

LYON,  J.  The  relator  is  the  executor  of  the  estate  of  Charles  H. 
Roberts,  who  died  February  11,  1909,  a  resident  of  the  town  of  Lloyd, 
Ulster  county,  N.  Y.  On  the  14th  day  of  July,  1910,  following  an 
appraisal  of  the  value  of  the  estate  for  the  purpose  of  fixing  the 
amount  of  the  transfer  tax,  a  decree  was  duly  entered  by  the  surrogate 
of  Ulster  county  fixing  such  value  for  the  purpose  of  taxation  at  $1,- 
178,723.96,  and  fixing  and  determining  the  tax  to  be  paid  thereon  at 
$11,787.23.  On  the  same  day,  a  notice  was  duly  served  upon  the  re- 
lator of  the  determination  by  the  surrogate  as  to  the  value  of  the  es- 
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tate  and  of  the  tax  to  which  it  was  liable,  which  contained  the  follow- 
ing direction  made  by  the  surrogate : 

"And  it  is  fnrther  ordered  that  interest  at  the  rate  ot  ten  per  cent  per 
annum  shall  be  charged  upon  said  tax  from  the  11th  day  of  February,  1909, 
If  not  paid  on  or  before  the  10th  day  of  August,  1910." 

Also  upon  such  notice  was  the  following  postscript: 

"N.  B.  This  tax  is  payable  to  the  county  treasurer  of  Ulster  county,  King- 
ston, N.  T." 

The  relator  resided  at  Poughkeepsie,  in  the  county  of  Duchess,  in 
which  county  the  office  of  transfer  tax  appraiser  was  salaried,  and 
hence  the  tax  by  law  was  payable  to  the  State  Comptroller,  while  the 
decedent  dying  a  resident  of  the  adjoining  counter  of  Ulster,  in  which 
county  the  office  of  the  appraiser  was  not  a  salaried  office,  the  tax  was 
by  law  payable  to  the  county  treasurer.  On  the  8th  day  of  August, 
1910,  the  relator  mailed  to  the  Comptroller  of  the  State  of  New  York, 
at  Albany,  his  check  for  $11,787.23  in  payment  of  said  transfer  tax, 
which  check  was  doubtless  received  at  the  Comptroller's  office  August 
9th.  On  August  10th  the  Comptroller  returned  the  check  to  the  re- 
lator by  mail,  accompanied  by  a  letter  stating  that  he  was  obliged  to 
return  it  for  the  reason  that  the  transfer  taxes  in  Ulster  county  were 
payable  to  the  county  treasurer,  and  that  relator  should  therefore  for- 
ward the  check  for  the  tax  to  the  county  treasurer,  Kingston,  N.  Y. 
The  check  and  letter  were  received  at  the  office  of  the  relator  August 
1 1th ;  but,  he  being  out  of  town,  they  did  not  reach  him  until  Satur- 
day, August  13th,  when  the  relator  made  out  a  new  check  of  that  date 
drawn  on  a  Poughkeepsie  bank  payable  to  the  order  of  the  treasurer 
of  Ulster  county  and  mailed  the  same  to  him  at  Kingston,  where  it 
was  received  Monday,  August  15th,  the  last  day  for  the  payment  of 
the  tax  free  from  the  10  per  cent,  charge  being  August  11th.  The 
county  treasurer  thereupon  mailed  to  the  relator  a  receipt  for  pa)rment 
"on  account,"  and  dgx)sited  the  check,  which  was  collected  in  due 
course  of  business.  Thereafter  the  relator  filed  with  the  surrogate  of 
Ulster  county  his  accounts,  and  asked  that  the  same  be  approved,  and 
that  he  be  discharged  as  such  executor,  which  the  surrogate  refused 
to  do  until  the  relator  had  produced  and  filed  with  said  surrogate  the 
receipt  of  the  treasurer  of  Ulster  county,  countersigned  by  the  State 
Cc«nptroller,  showing  the  payment  of  the  transfer  tax.  Thereupon  the 
relator  demanded  of  the  county  treasurer  that  he  make  and  deliver 
to  the  relator  a  receipt  showing  payment  in  full  of  the  transfer  tax, 
which  the  county  treasurer  refused  to  do  upon  the  ground  that  the 
tax  imposed  was  subject  to  10  per  cent,  interest  from  the  accrual 
thereof  by  reason  of  the  failure  of  the  relator  to  pay  the  tax  within 
18  months  from  the  death  of  the  testator.  The  relator  then  applied  at 
Special  Term  for  a  peremptory  writ  of  mandamus  directed  to  the 
county  treasurer  and  to  the  State  Ccmiptroller,  commanding  the  for- 
mer to  make,  sign,  and  deliver  such  receipt,  and  the  latter  to  counter- 
sign the  same.  The  court  having  denied  relator's  said  application,  this 
appeal  has  been  taken  by  him  to  this  court. 

The  statute  in  force  at  the  time  of  the  death  of  relator's  testator 
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February  11,  1909,  relating  to  taxable  transfers  (Tax  Law,  art.  10; 
General  Laws,  c.  24;  Laws  1896,  c.  908,  as  amended  and  re-enacted  by 
c.  368,  Laws  1905),  provided  so  far  as  is  material  to  be  considered 
upon  this  appeal,  as  follows ; 

"Sec.  222.  Accrual  and  payment  of  tax. — All  taxes  Imposed  by  this  article 
shall  be  due  and  payable  at  the  time  of  the  transfer,  except  as  herein  other- 
wise provided.  •  »  •  Such  tax  shall  be  paid  to  the  State  Comptroller  In 
a.  county  In  which  the  office  of  appraiser  Is  salaried,  and  In  other  counties, 
to  the  county  treasurer,  and  said  State  CktmptroUer  or  county  treasurer  shall 
Eire,  and  every  executor,  administrator  or  trustee  shall  take,  duplicate  re- 
ceipts from  him  of  such  payment  as  provided  In  section  236.    •    •    • 

"Sec.  223.  Discount  and  interest — If  such  tax  Is  paid  within  six  months 
from  the  accrual  thereof,  a  discount  of  five  per  centum  shall  be  allowed  and 
leducted  therefrom.  If  such  tax  Is  not  paid  within  eighteen  months  from 
the  accrual  thereof.  Interest  shall  be  charged  and  collected  thereon  at  the 
rate  of  ten  per  centum  per  annum  from  the  time  the  tax  accrued.    •    •    • 

"Sec.  236.  Beceipts  from  county  treasurer  or  comptroller. — One  of  the  du- 
plicate receipts  Issued  for  the  payment  of  any  tax  under  this  article,  as  pro- 
vided by  section  222,  shall  be  countersigned  by  the  State  Treasurer  if  the 
same  was  Issued  by  the  State  Comptroller,  and  by  the  State  Comptroller  if 
Issued  by  any  county  treasurer.  The  officer  so  countersigning  the  same  shall 
charge  the  officer  deceiving  the  tax  with  the  amount  thereof  and  a£Sx  the 
seal  of  bis  office  to  the  same  and  return  to  the  proper  person ;  but  no  execu- 
tor, administrator  or  trustee  shall  be  entitled  to  a  final  accounting  of  an  es- 
tate in  settlement  of  which  a  tax  is  due  under  the  provisions  of  this  article 
unless  he  shall  produce  a  receipt  so  sealed  and  countersigned,  or  a  certitled 
copy  thereof.    •    •    • 

"Sec.  240.  Reports  of  county  treasurer. — Each  county  treasurer  in  a  county 
In  which  the  office  of  appraiser  Is  not  salaried  shall  make  a  report,  uuder 
oath,  to  the  State  Comptroller,  on  January,  April,  July  and  October  first  of 
each  year,  of  all  taxes  received  by  him  under  this  article,  stating  for  what 
estate  and  by  whom  and  when  paid.  The  form  of  such  report  may  be  pre- 
scribed by  the  State  Comptroller.  He  shall,  at  the  same  time,  pay  the  State 
l^reasurer  all  taxes  recrfved  by  him  under  this  article  and  not  previously 
raid  into  the  state  treasury,  and  for  all  such  taxes  oollected  by  him  and  not 
paid  Into  the  state  treasury  within  thirty  days  from  the  time  herein  required, 
he  shall  pay  interest  at  the  rate  of  ten  per  centum  per  annum. 

"Sec  240a.  Report  of  State  Comptroller;  payment  of  taxes. — The  State 
Comptroller  shall  deposit  all  taxes  collected  by  him  under  this  article  in  a 
responsible  bank.  •  •  •  The  State  Comptroller  shall  on  the  first  day  of 
each  mouth  make  a  verified  return  to  the  State  Treasurer  of  all  taxes  re- 
ceived by  him  under  this  article,  stating  for  wluit  estate,  and  by  whom  and 
when  paid;  and  shall  credit  himself  with  all  expenditures  made  •  •  * 
ou  account  of  such  taxes,  for  salary,  refunds,  or  other  purposes  lawfully 
chargeable  thereto.  He  shall  'on  or  before  the  10th  day  of  each  month' 
pay  to  the  State  Treasurer  the  balance  of  such  taxes  remaining  in  his  hands 
at  the  close  of  business  on  the  last  day  of  the  previous  month,  as  appears 
from  such  returns. 

"Sec.  241.  All  taxes  levied  and  collected  under  this  article  when  paid  into 
the  treasury  of  the  state  shall  be  applicable  to  the  expenses  of  the  state 
government  and  to  such  other  purposes  as  the  Legislature  shall  by  law  di- 
rect" 

The  principal  contentions  of  appellant  are  threefold:  That  the  10 
per  cent  denominated  interest  was  in  reality  a  penalty,  and  hence  that 
the  statute  must  be  strictly  construed  against  the  claim  for  the  pay- 
ment of  the  10  per  cent. ;  that,  the  sum  fixed  as  the  amount  of  the 
tax  having  been  paid,  the  10  per  cent,  is  not  collectible,  as  the  exclusive 
remedy  for  its  collection  was  given  by  section  235  of  the  Tax  Law, 
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and  was  applicable  only  when  the  tax  should  remain  due  and  unpaid ; 
and  that  the  Transfer  Tax  Law  recognized  the  right  of  the  taxpayer 
to  reach  the  State  Treasurer,  who  was  the  ultimate  recipient  of  the 
funds,  through  the  Comptroller  as  well  as  through  the  county  treas- 
urer. 

[1]  Originally  the  10  per  cent  was  denominated  interest  and  pen- 
alty. Laws  1885,  c.  483,  §§  4,  5.  By  amendments,  the  word  "penalty" 
has  been  dropped,  and  the  two  sections  embodied  in  section  223  of  the 
Tax  Law.  Under  the  act  of  1885  the  10  per  cent,  was  treated  in 
People  V.  Prout,  53  Hun,  541,  6  N.  Y.  Supp.  457,  as  a  penalty.  But 
whether  or  not  a  penalty  the  Transfer  Tax  Law  is  a  special  act,  and 
requires  a  strict  construction.  Matter  of  Kennedy,  113  App.  Div.  4, 
99  N.  Y.  Supp.  72.  In  the  Matter  of  Enston,  113  N.  Y.  174,  178,  21 
N.  E.  87,  88  (3  L.  R.  A.  464),  it  was  said: 

"In  such  a  case  they  [tbe  executors]  tadve  the  right,  both  In  reason  and 
Justice,  to  claim  that  they  shall  be  clearly  brought  within  the  terms  of  the 
law  [Transfer  Tax  Act]  before  they  shall  be  subjected  to  Its  burdens." 

However,  there  was  no  ambiguity  in  the  statute  (General  Laws,  c. 
24,  supra)  as  to  the  time  within  which  or  the  person  to  whom  the 
tax  should  be  paid,  nor  that,  if  not  paid  within  18  months  from  the 
accrual  thereof,  interest  should  be  charged  and  collected  thereon  at  the 
rate  of  10  per  cent,  per  annum  from  the  time  the  tax  accrued. 

[2]  Not  only  was  the  appellant  presumed  to  know  the  provisions  of 
the  Transfer  Tax  Law  applicable  to  Ulster  coimty,  but  the  notice 
served  upon  him  the  day  the  amount  of  the  tax  was  fixed  expressly 
called  his  attention  thereto,  as  before  stated. 

[3]  The  claim  of  the  appellant  that  the  acceptance  by  the  county 
treasurer  of  a  sum  equaling  the  amount  of  the  tax  prevents  the  collec- 
tion of  the  10  per  cent,  is  without  merit.  The  payment  was  received 
by  the  county  treasurer  not  in  full  payment  of  the  tax,  but  "upon 
account,"  as  the  receipt  given  by  him  to  the  appellant  expressly  stated, 
and  such  acceptance  of  the  sum  paid  in  no  way  barred  the  remedy 
provided  by  section  235  of  the  Tax  Law  for  the  collection  of  the  10 
per  cent. 

[4]  As  to  the  claim  of  the  appellant  that  the  Transfer  Tax  Law 
recognized  his  right  to  make  payment  to  the  Comptroller,  the  statute 
required  payment  to  be  made  of  transfer  tax  moneys  payable  in  the 
46  counties  of  the  state  in  which  the  appraiser  was  not  a  salaried  officer 
to  the  county  treasurer,  and  that  the  county  treasurer  should  pay 
the  moneys  so  received  by  him  to  the  State  Treasurer.  The  Comptrol- 
ler was  not  made  by  statute  the  recipient  of  such  moneys,  nor  was  he 
anywhere  authorized  to  receive  or  receipt  therefor.  The  transfer  tax 
moneys  which  he  was  authorized  to  receive  and  receipt  for  and  to  pay 
to  the  State  Treasurer  were  those  received  by  him  in  the  15  counties 
of  the  state  having  salaried  appraisers.  Had  the  check  been  sent  by 
the  .appellant  to  the  State  Treasurer,  the  final  depositary  of  the  funds, 
a  very  different  question  might  have  been  presented.  But  the  county 
treasurer  cannot  be  compelled  by  mandamus  to  execute  a  receipt  ac- 
knowledging the  payment  to  him  of  date  August  11th,  or  of  a  prior 
date,  of  transfer  tax  moneys  which  were  in  fact  not  paid  to  him  imtil 
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four  days  later,  and  which  were  at  no  time  tendered  to  the  county 
treasurer  or  to  any  person  at  any  time  authorized  to  have  the  custody 
of  the  moneys.  In  State  v.  Mutual  Life  Insurance  Co.,  175  Ind.  59,  93 
N.  E.  213,  42  L,.  R.  A.  (N.  S.)  256,  it  appears  that  by  the  tax  laws  of 
the  state  of  Indiana  each  of  the  foreign  insurance  companies  doing 
business  in  that  state  was  required  to  report  semiannually  to  the  Au- 
ditor of  the  state  the  gross  amount  of  receipts  received  within  the 
state  for  insurance  premiums,  and  at  the  time  of  making  such  report 
"to  pay  into  the  treasury  of  the  state"  3  per  cent,  of  such  receipts,  and 
providing,  in  the  event  of  failure  to  make  such  report,  a  penalty  to  be 
recovered  in  an  action  in  the  name  of  the  state  of  Indiana  on  the  re- 
lation of  the  Auditor  of  the  state  to  revoke  the  authority  of  such  de- 
faulting company  to  do  business  within  the  state.  It  appears  that  for 
a  long  series  of  years  the  defendant  and  other  insurance  companies, 
as  well  as  the  State  Auditor,  had  acquiesced  in  construing  the  statute 
as  requiring  payment  to  be  made  into  the  hands  of  the  State  Auditor, 
and  that  payment  had  been  made  accordingly,  and  that  the  various 
auditors  had  turned  such  money  into  the  state  treasury  until  the  years 
1904  and  1905,  when  the  Auditor  then  in  office  converted  to  his  own 
use  a  portion  of  such  moneys  paid  to  him.  The  court  held  that  the 
defendant  was  chargeable  with  knowledge  of  the  scope  of  the  official  I3 

authority  of  the  Auditor,  that  he  had  no  authority  to  receive  these  3w 

moneys  on  behalf  of  the  state,  and  that  the  Auditor  must  be  held  to  J 

have  received  the  moneys  in  his  individual  capacity  as  agent  of  the  ■• 

defendant  and  that  the  departmental  construction  of  years  to  the  effect  » 

that  payment  to  the  Auditor  .was  payment  to  the  state  availed  the  de-  f 

fendant  nothing,  and  that  it  must  again  pay  the  moneys.  f 

While  the  10  per  cent,  now  amounts  to  a  considerable  sum,  the  stat- 
ute vests  no  discretionary  ppwer  in  the  court  or  the  right  to  grant 
equitable  relief,  as  the  appellant  suggests. 

The  order  of  the  Special  Term  denying  the  application  for  a  writ 
of  mandamus  must  be  affirmed.    All  concur. 


STUKGES  &  BUKN  MFG.  CO.  v.  AMEHIOAN  SEPARATOR  CO. 

(Supreme  Conrt,  Appellate  Division,  TUrd  Department    July  8,  1913.) 

\.  Saues  (J  81*)^Bbeach  of  Sellbb — Rescission — "As  Soon  as  Possibuc." 
Where  goods  were  ordered  to  be  delivered  as  soon  as  possible,  which 
means  within  a  reasonable  time,  and  the  parties  did  not  make  time  of 
the  essence  of  the  contract,  mere  delay  on  the  part  of  the  seller  in  fur- 
nishing the  goods  win  not  warrant  the  buyer  In  rescinding. 

TKd.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  H  217-223 ;  Dec.  Dig. 
I  81.* 

For  other  definitions,  see  Words  and  Phrases,  toL  1,  pp.  628,  529.] 

2.  Sales  (8  179*) — Acceptance — Waives  of  Right  to  Rescind. 

Where  the  buyer,  after  the  seller  had  long  delayed  delivery  of  goods 
which  were  ordered  to  be  sent  as  soon  as  possible,  accepted  a  large  part 

*For  oUier  casu  Me  um«  topic  A  I  itdiibbb  In  Dec.  *  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezw 
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of  the  goods,  the  acceptance  without  objection  was  a  waiver  of  the  buyer's 
right  to  a  rescission,  and  rendered  him  liable  for  the  payment  for  the 
remainder  of  the  goods  which  had  to  be  manufactured. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  JS  456-168;  Dec.  Dig. 
I  179.*] 

S.  Abtijo,  and  Ebbob  d  1195*) — Law  ot  Oasb. 

A  decision  as  to  the  effect  of  a  letter  written  by  the  buyers  of  per- 
sonal property  rendered  on  a  former  appeal  becomes  the  law  of  the  case, 
and  Is  binding  on  a  subsequent  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  4681- 
4665;    Dec.  Dig.  i  1195.»] 

Appeal  from  Trial  Term,  Chenango  County. 

Action  by  the  Sturges  &  Bum  Manufacturing  Company  against  the 
American  Separator  Company,  which  counterclaimed.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Reversed  and  remanded. 

See,  also,  144  App.  Div.  872,  129  N.  Y.  Supp.  210. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

T.  B.  &  L.  M.  Merchant,  of  Binghamton,  for  appellant 
Julian  Scott,  of  Bainbridge  (Hubert  C  Stratton,  of  Norwich,  of 
counsel),  for  respondent. 

LYON,  J.  In  each  of  the  mcmths  of  January,  February,  and  March, 
1906,  the  defendant,  which  was  engaged  in  the  business  of  manufac- 
turing and  selling  cream  separators  at  Bainbridge,  N.  Y.,  gave  to  the 
plaintiff,  which  was  engaged  in  the  business  of  manufacturing  sheet 
metal  specialties,  at  Chicago,  111.,  an  order  for  the  manufacture  of 
5,500  sets  of  covers  for  separators  of  the  two  sizes  known  as  No.  1 
and  No.  2.  The  order  of  January  1 1th  was  for  3,000  sets  of  covers 
divided  equally  between  sizes  1  and  2,  the  order  of  February  6th  was 
for  500  sets  of  No.  1  covers,  and  the  order  of  March  20th  was  for 
2,000  sets  of  covers,  1,000  of  each  size.  Each  order  specified  shipment 
by  freight  to  defendant  at  Bainbridge,  the  first  two  orders  asking 
shipment  at  once.  The  March  order  asked  for  shipment  as  soon  as 
possible. 

In  acknowledgment  of  this  last  order  plaintiff  wrote  defendant  as 
follows : 

"Chicago,  3/22/06. 

"Gentlemen :  Tour  favor  of  the  20th  Inst,  enclosing  order  No.  679  for  No. 
1  and  No.  2  covers  complete  with  floats  is  received  and  shall  have  prompt 
attention.  If  you  have  occasion  to  write  about  this  please  refer  to  our  order 
No.  11,441.    Thanking  you  very  kindly  for  this  remembrance,  we  are, 

"Very  truly  yours,  Sturges  &  Burn  Mfg.  Co.,  By  E.  B.  H." 

Several  letters  and  telegrams  from  defendant  to  plaintiff  urging 
prompt  or  immediate  shipment  were  offered  in  evidence,  but  in  none 
of  them  prior  to  that  of  August  6,  1906,  was  there  any  suggestion  of 
a  cancellation  by  defendant  of  any  part  of  the  orders,  or  of  the  fixing 
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of  a  time  limit  for  the  filling  of  the  orders.    August  6,  1906,  the  de- 
fendant wrote  the  plaintiff  as  follows: 

"Aug.  6,  1906. 
"Sturges  &  Burn  Mfg.  Co., 

"Harrison  &  Green  Sts., 
"Chicago,    la 

"Gentlemen :  We  are  In  receipt  of  your  Inyolce  Of  Aug.  4th,  covering  500 
sets  of  No.  2  covers.  Owing  to  the  delay  in  filling  our  orders,  this  will  be 
all  the  No.  2  covers  we  see  our  way  clear  to  use,  at  least  for  the  present, 
whilst  In  regard  to  No.  1  covers,  we  could  handle  about  500  sets  more  of 
that  size  than  you  have  so  far  invoiced  us  with.  Therefore,  over  and  above 
this  amount,  we  will  ask  you  to  cancel  our  orders.  In  other  words,  all  that 
we  wish  you  to  ship  us  is  600  sets  of  No.  1  covers  until  such  time  as  we  place 
another   order   with   you. 

"Very  truly  yours,  American  Separator  Co." 

Subsequent  to  the  receipt  of  this  letter  on  August  8th,  and  down 
to  and  including  August  30th,  plaintiff  continued  to  ship  separator 
covers  to  defendant,  which  defendant  accepted  and  paid  for  without 
objection,  the  shipments  between  and  including  those  dates  aggregating 
1,732  sets  of  covers,  and  making  a  total  of  4,438  sets  of  the  5,500 
sets  of  covers  embraced  in  the  three  orders,  and  completing  the  filling 
of  the  January  and  February  orders,  and  nearly  one-half  of  the  March 
order.  On  September  8th  and  19th  plaintiff  made  shipments  of  cov- 
ers, the  number  of  sets  of  which  is  not  shown,  but  the  same  were 
sufficient  to  amount  at  the  contract  price  to  $760,  leaving  yet  to  be 
shipped  in  order  to  furnish  all  the  covers  contracted  for  approximately 
300  sets.  The  said  shipments  of  September  8th  and  19th  duly  reached 
the  railroad  station  at  Bainbridge,  and  defendant  was  notified  of  that 
fact,  but  refused  to  pay  the  freight  charges  thereon  or  to  accept  the 
property,  and  the  same  was  subsequently  sold  by  the  railroad  company 
to  pay  the  freight  charges. 

So  far  as  the  record  discloses,  no  correspondence  was  had  betWeen 
the  parties  hereto  subsequent  to  said  letter  of  August  6th  until  October 
22,  1906,  when  the  plaintiff  wrote  the  defendant  as  follows : 

"10-22-'06 

"American  Separator  Co.,  Bainbridge,  N.  Y. :  We  are  enclosing  herewith 
Invoice  for  separator  covers  which  we  have  packed  and  hold  subject  to  your 
order  and  which  we  respectfully  request  you  to  give  us  shipping  directions 
for.  There  will  also  be  other  shipments  and  for  these  we  will  be  glad  to 
have  yoQ  give  us  shipping  instructions." 

No  such  shipping  instructions  were  ever  given  by  defendant  to  plain- 
tiff, and  plaintiff  completed  a  sufficient  number  oi  sets  of  covers  to  fill 
the  balance  of  said  orders,  and  is  holding  them  subject  to  the  order  of 
defendant. 

The  summons  in  this  action  was  issued  in  May,  1908.  The  answer 
denied  liability  to  plaintiff  on  account  of  plaintiff's  alleged  failure  to 
manufacture  and  deliver  said  covers  within  a  reasonable  time,  and 
also  interposed  a  counterclaim  for  loss  sustained  by  defendant  by  rea- 
son of  such  failure  on  the  part  of  plaintiff,  as  well  as  by  reason  of 
defendant  having  thereby  been  compelled  to  procure  elsewhere  a  por- 
tion of  the  covers  at  an  additional  expense.  A  jury  was  waived  and 
the  case  tried  by  the  court.    The  trial  justice  found  the  facts  prac- 
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tically  as  above  detailed;  also  that  the  said  orders  and  acceptances 
constituted  the  contracts  between  the  parties  and  obligated  plaintiff  to 
manufacture  and  deliver  the  covers  with  reasonable  prcwnptness ;  that 
a  reasonable  time  for  the  performance  of  the  March  contract  after 
the  receipt  of  the  material  therefor  on  June  1st  and  21st  did  not  ex- 
ceed 40  working  days ;  that  plaintiff  began  making  deliveries  on  the 
March  contract  August  21st,  shipping  during  the  10  days  between 
that  date  and  August  30th,  both  dates  inclusive,  936  sets  of  covers; 
that  the  refusal  of  defendant  to  accept  the  September  shipments,  and 
any  further  delivery  of  covers,  was  upon  the  ground  that  by  the  de- 
lay in  filling  said  orders  and  making  shipments  the  plaintiff  had  failed 
to  perform  its  contract.  The  conclusions  of  law  reached  by  the  trial 
justice,  so  far  as  is  material  to  consider  them  at  this  time,  were  that 
the  contract  created  by  the  order  of  March  20th  and  the  acceptance  of 
March  22d  required  shipments  of  covers  by  plaintiff  to  defendant  to 
be  made  as  soon  as  possible ;  that  the  plaintiff  did  not  perform  either 
of  said  three  contracts  within  a  reasonable  time,  that  the  defendant 
had  the  right  to  rescind  the  March  contract  because  of  the  unreason« 
able  delay  of  the  plaintiff  in  performing  the  same,  and  that  defendant 
was  entitled  to  judgment  dismissing  the  ccmiplaint,  and  awarding  de- 
fendant damages  against  the  plaintiff  for  the  additional  sum  whicli  the 
defendant  had  been  compelled  to  pay  for  the  covers  which  it  had 
bought  elsewhere.  It  is  from  the  judgment  entered  in  accordance  with 
such  decision  that  this  appeal  has  been  taken. 

[1]  We  cannot  agree  with  the  conclusion  of  the  learned,  trial 
court  that  the  defendant  had  the  right  to  rescind  the  March  contract 
because  of  unreasonable  delay  of  the  plaintiff  in  performing  the  same. 
Where  an  act  is  to  be  performed  within  a  reasonable  time,  time  is  not 
of  the  essence  of  the  contract,  and,  unless  it  be  made  so  by  the  subse- 
quent acts  of  either  of  the  parties,  the  delay  of  the  plaintiff  in  furnish- 
ing an  article  contracted  for  furnishes  no  defense  to  an  action  brou|^t 
to  recover  the  contract  price  therefor.  Courts  do  not  allow  a  rescis- 
sion of  the  contract  for  mere  delay  in  performance,  unless  the  parties 
have  made  time  of  the  essence  of  the  contract  Taylor  v.  Goelet,  208 
N.  Y.  253,  101  N.  E.  867.  The  record  discloses  no  act  of  either  party 
subsequent  to  making  the  March  contract  which  made  or  tended  to 
make  time  of  the  essence  of  such  contract.  Moreover,  it  has  been 
held  that  an  agreement  to  manufacture  and  deliver  articles  "as  soon  as 
possible"  means  within  a  reasonable  time.  Hinds  v.  Kellogg  (Com. 
PI.)  13  N.  Y.  Supp.  922,  affirmed  133  N.  Y.  536,  30  N.  E.  1148. 

[2]  However,  assuming  that  "as  soon  as  possible"  does  not  mean 
within  a  reasonable  time,  but  that  it  calls  for  the  doing  of  the  act  with 
all  possible  expedition,  as  was  held  in  Sentenne  v.  Kelly,  59  Hun,  512, 
13  N,  Y.  Supp.  529,  yet  the  defendant  having  permitted  the  plaintiff  to 
continue  to  perform  the  March  contract  by  manufacturing  and  deliv- 
ering on  and  between  August  21st  and  30th,  938  sets  of  covers  which 
the  defendant  accepted  and  paid  for  without  objection,  and  having 
allowed  the  plaintiff  to  continue  to  expend  time  and  money  in  com- 
pleting the  manufacture  then  under  way  of  the  remaining  covers  called 
for  by  the  March  contract  without  notifying  plaintiff  of  its  intention 
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to  refuse  acceptance  thereof  cannot  now  plead  delay  in  the  manufac- 
ture and  delivery  of  such  remaining  covers  as  a  defense  to  this  ac- 
tion. Hinds  V.  Kellogg,  supra;  Dunn  v.  Steubing,  120  N.  Y.  232,  24 
N.  E.  315.  In  the  latter  case  time  was  expressly  made  of  the  essence 
of  the  contract,  yet  it  was  held  that,  while  upon  plaintiff's  failure 
to  perform  by  the  day  fixed  defendant  might  have  insisted  upon  his 
strict  legal  rights  and  thus  put  an  end  to  the  contract,  having  permitted 
plaintiflF  to  continue  the  performance,  he  could  not  insist  on  the  delay 
as  a  defense  to  the  action.  Nor  is  there  any  injustice  in  the  applica- 
tion of  this,  principle  to  the  case  at  bar.  In  or  about  August  of  the 
preceding  year  the  defendant  had  ordered  manufactured  by  plaintiff 
2,200  sets  of  covers  which  were  delivered  to  and  accepted  by  defend- 
ant in  or  about  the  month  of  November  for  use  by  defendant  in  its 
January  and  February  sales.  So  far  as  the  evidence  discloses,  the 
defendant  did  not  at  any  time  inform  the  plaintiff  of  its  intention  to 
make  such  changes  in  the  form  of  its  separators  to  be  manufactured 
the  following  year  as  would  require  a  different  style  of  cover,  and  in 
fact  defendant's  president  testified: 

""We  took  steps  to  change  the  model  of  our  separator  after  the  close  of  the 
season,  I  should  b&j  somewhere  about  Angnst  or  September,  1906." 

It  seems  probable  that  plaintiff,  mindful  of  its  delivery  of  covers  to  >i 

defendant  the  preceding  November,  concluded  that  defendant  wanted  y 

covers  for  its  next  year's  trade,  which  defendant's  president  testified  -• 

was  at  its  height  from  January  to  April  and  practically  stopped  about  f 

July  1st,  and  which  he  had  never  known  to  run  later  than  August  1st,  | 

and  that  relying  upon  such  conclusion  plaintiff  completed  the  covers,  f 

all  of  which  plaintiff's  general  manager  testified  were  nearly  finished 
early  in  August  and  were  then  in  the  assembling  room. 

[3]  Nothing  need  be  said  regarding  the  effect  of  the  letter  of  Au- 
gust 6th  in  view  of  the  holding  of  this  court  on  the  prior  appeal  that 
the  acceptance  of  the  covers  by  defendant  after  the  rescission  was 
equivalent  to  a  revocation  of  it,  and  an  unequivocal  notice  of  an  elec- 
tion to  abide  by  the  contract.  Such  also  is  the  position  of  the  de- 
fendant upon  this  appeal. 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event.    All  concur.  , 


HENDERSON  v.  JACKSON  AMUSEMENT  CO.  et  aL 
(Supreme  Court,  Appellate  DMsion,  First  Department.    July  10,  1913.) 

Mkohanicb'  Likns  (J  304*) — Fobkclosube — Complaint — Sufficiency. 

A  complaint  which  does  not  state  a  cause  of  action  to  enforce  a  Hen 
because  the  notice  of  Hen  was  ineffectual,  but  which  states  facts  suffi- 
cient to  sustain  a  common-law  action  for  the  debt,  alleged  to  be  due,  sus- 
tains a  personal  Judgment  for  the  debt  as  against  a  demurrer,  thdugh  a 
demurrer  attacking  the  complaint  so  far  as  it  seeks  the  enforcement  of 
the  Uen  is  properly  sustained. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  |f  632- 
635 ;  Dec  Dig.  g  304.*] 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  William  Henderson  against  the  Jackson  Amusement  Com- 
pany, aqd  another.  From  an  interlocutory  judgment  sustaining  de- 
murrers to  the  complaint,  plaintiff  appeals.  Affirmed  in  part  and  re- 
versed in  part  with  leave  to  answer. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Henry  C.  Henderson,  of  New  York  City,  for  appellant. 

Leopold  Spitz,  of  New  York  City  (Edgar  Bromberger,  of  New  York 
City,  on  the  brief),  for  respondents. 

PER  CURIAM.  The  notice  of  lien  was  clearly  defective  and  in- 
effectual ;  therefore,  the  complaint  fails  so  far  as  any  ground  for  equi- 
table relief  is  concerned,  and  there  is  no  cause  of  action  alleged  against 
Bowitz.  But,  as  to  Jackson  Amusement  Company,  the  allegations  were 
sufficient  to  sustain  a  common-law  action  for  the  debt  alleged  to  be 
owing  by  it  to  plaintiff.  Abbott  v.  Easton,  195  N.  Y.  372,  88  N.  E. 
572;  Doyle  v.  Delaney,  112  App.  Div.  856,  98  N.  Y.  Supp.  468. 

As  to  the  defendant  Bowitz,  the  judgment  is  affirmed  with  costs. 
As  to  Jackson  Amusement  Company,  the  judgment  is  reversed,  with 
costs,  and  the  demurrer  overruled,  with  costs,  with  leave  to  said  de- 
fendant to  answer  within  20  days  on  payment  of  costs  in  this  court 
and  in  the  court  below. 


BBAOLEX  T.  McDONAIiD  et  al. 

(Supreme  Court,  AnDellate  Division,  First  Department    July  10,  1918.) 

L  ConTBAOTB  (I  187*) — Pabtocs — ^Aobbemknt  tob  the  Bbrefit  or  Tbibd  Pbb- 

BONS. 

Where  a  contractor  assigned  to  a  comimny  all  payments  to  become  dne 
Iiim  under  the  contract,  and  the  company  agreed  to  pay  therefrom  all 
amounts  due  subcontractors  and  others,  the  subcontractors  can  recover 
against  the  company  for  the  amount  of  their  claims. 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent  Dig.  ||  798-807;  Dec 
Dig.  i  187.*] 

2.  CoNTBACTs  (!  290*) — Actions  job  Bbbach — OoNDmoNs  Pbbcbdbnt — Cbb- 
TIFicatb  of  Auouitt  Due— rWArvKB. 

Where  tlie  requirement  of  a  construction  contract  for  a  certificate  of 
the  defendant's  chief  engineer  for  the  payment  of  extra  compensation 
has  been  waived  by  agreement  of  the  parties,  the  contractor  may  bring 
an  action  on  the  contract  before  the  certificate  is  issued. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  |  1817;  Dec. 
Dig.  i  290.»] 

S.   BVIDENCE  (§■  178») — DoOtnCENTABT  EVIDENCE — BOOKS  OF  ACCOUNT. 

Where  the  defendant  prescribed  a  method  of  keeping  account  of  extra 
work  done  by  a  subcontractor  by  means  of  dally  slips,  approved  by  de- 
fendant's engineer,  and  then  entered  in  the  books  of  the  subcontractor, 
the  books  may  be  received  in  evidence  after  the  slips  have  been  lost  or 
destroyed,  especially  where  the  defendant  first  offered  some  of  the  books 
for  the  purpose  of  showing  Inaccuracies  therein  after  being  warned  by 
the  referee  that  by  so  doing  he  was  making  all  the  books  material. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {{  680-694;  Dec. 
Dig.  i  178.»] 

•For  otbOT  caaw  we  e«ms  topic  *  i  humbu  in  Dee.  *  Am.  Digs.  1807  to  (M»,  *  Rao'r  InduM 
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1  Account  Stated  ({  6*) — Ikflikd  Absent  or  Pabtt  Ohaboed — Betention 
WrrnouT  Objection. 

Where  the  defendant  retained  montlily  statements  as  to  extra  work 
dent  by  a  subcontractor  according  to  the  agreed  system  of  accounting, 
without  objecting  to  them,  they  constituted  an  account  stated. 

(Ed.  Mote.— For  other  cases,  see  Account  Stated,  Cent  Dig.  {{  80-39 ; 
Dec.  Dig.  I  «.•] 

S.  IrTEBEST  a  19*) — UNIJQXnOATKD  DKUANDS — AltOTTRT  ASOEBTAINABUt  BT 
COUPUTATION. 

Where  it  was  agreed  that  extra  work  under  a  contract  Should  be  paid 
for  at  the  reasonable  value  of  the  labor  and  materials,  plus  a  percentage 
for  superintendence  and  profit,  and  there  was  no  dispute  concerning  the 
character  of  the  work  claimed  to  be  extra  work,  the  contractor  Is  en- 
titled to  Interest  from  the  time  the  compensation  became  due,  since  the 
elements  by  which  the  compensation  was  to  be  computed  were  definitely 
fixed. 

[Ed.  Note. — ^For  other  cases,  see  Interest,  Cent  Dig.  ||  35-40 ;  Dec.  Dig. 
1 19.»] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  William  Bradley  against  Georgie  A.  McDonald,  as  exec- 
utrix, and  another.  Judgment  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  DOWL-  CZ 

ING,  CLARKE,  and  HOTCHKISS,  J  J.  sm 

Delancey  NicoU  and  Alfred  E.  Mudge,  both  Vjf  New  York  City,  for  H 

appellants.  Z 

Thomas  F.  Conway,  of  New  York  City,  for  respondent  * 

DOWLING,  J.    This  is  an  appeal  from  a  judgment  in  the  sum  of  ' 

$502,996.08,  of  which  $83,732.54  has  been  recovered  by  the  plaintiff  as 
a  balance  due  him  for  re^fular  work  pursuant  to  the  terms  of  a  con- 
tract, and  the  remainder  is  for  extra  and  additional  work  in  connec- 
tion with,  and  in  addition  to,  the  performance  of  the  contract. 

John  B.  McDonald  had  entered  into  a  contract  with  the  city  of  New 
York,  acting  by  the  board  of  rapid  transit  railroad  commissioners  for 
said  city,  dated  Febi;uary  21,  1900,  for  thp  construction  of  the  rapid 
transit  railroad  popularly  known  as  the  "Subway,"  in  the  city  of  New  - 
York,  for  the  aggregate  sum  of  $35,000,000,  with  certain  additional 
sums  for  terminals  and  real  estate.  The  defendant  Rapid  Transit  Sub- 
way Construction  Company  is  a  domestic  corporation  organized  for 
the  purpose  of  aiding  in  the  construction  of  rapid  transit  railroads  in 
said  city,  and  was  the  principal  surety  upon  the  bond  required  to  be 
given  by  McDonald  to  the  city  to  insure  the  construction  of  the  sub- 
way. On  February  21,  1900,  the  two  defendants  herein  entered  into 
an  agreement  in  anticipation  of  the  execution  of  the  agreement  between 
McDonald  and  the  city,  by  which,  among  other  things,  the  contractor, 
McDonald,  assigned  to  the  company  all  payments  which  might  become 
due  him  from  time  to  time  under  said  contract,  and  the  company  agreed 
to  pay  out,  out  of  the  moneys  so  received,  so  far  as  the  same  shall  be 
sufficient  for  that  purpose,  all  amounts  due  and  payable  to  subcon- 
tractors and  others  by  the  contractor  for  work  done  or  materials  fur- 
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nished  in  carrying  out  the  work  required  by  said  contract  when  and  as 
the  same  became  due. 

[1]  Those  who  became  subcontractors  under  McDonald  were  in 
contemplation  by  the  parties  and  intended  to  be  benefited  by  this  pro- 
vision as  fully  as  if  they  had  been  specifically  named  therein,  and  are 
therefore  entitled  to  hold  the  Construction  Company  liable  for  their 
claims.  Pond  v.  New  Rochelle  Water  Co.,  183  N.  Y.  330,  76  N.  E. 
211,  1  L.  R.  A.  (N.  S.)  958,  5  Ann.  Cas.  504.  On  July  31,  1900,  plain- 
tiff and  McDonald  entered  into  a  subcontract,  by  which  the  plaintiff 
undertook,  in  strict  conformity  with  the  specifications  and  plans  and 
in  strict  conformity  with  all  of  the  provisions  of  the  contract,  to  fur- 
nish all  the  machinery,  materials,  tools,  and  labor  necessary,  and  in  a 
good,  substantial  and  workmanlike  manner  to  construct,  complete,  and 
finish  the  work  therein  specified  on  said  rapid  transit  railroad  embraced 
in  subsection  Na  6,  beginning  at  the  center  of  Sixtieth  street  and  ex- 
tending to  the  center  of  104th  street,  on  Broadway,  being  subdivisions 
A  and  B  of  said  section.  As  compensation  for  the  services,  materials, 
and  labor  required  by  the  contract  plaintiff  was  to  receive  certain  speci- 
fied stuns  for  certain  defined  units,  as  follows : 

Earth  excavation,  Including  removal  and  refill |  2.00  i>er  cubic  yard 

Rock  excavation,  south  of  center  line  of  Eighty-Second 

street,  Including  removal S.40             " 

Bock  excavation,  north  of  center  line  of  Eighty-Second 

street,  Including  removal 8.25             " 

Hauling,  erecting  in  place  and  painting  all  steel  and 

iron  work  per  ton  of  2000  lbs 13.00  per  ton 

Portland  cement  concrete,  including  painting  or  plas- 
tering    8.00  per  cubic  yard 

Natural  cement  concrete,  including  painting  or  plas- 
tering   7.26             " 

Common  brick  masonry 12.00             " 

Facing  brick   masonry 25.00             * 

Stone  pedestal  masonry 35.00             ** 

Cut  stone  masonry 35.00             " 

Restoring  street  surface  and  repavlng. 3.50  per  square  yard 

Restoring  park  surface  and  repavlng 1.76             " 

Vault  Unes 20.00             * 

In  addition  thereto,  plaintiff  was  to  receive  the  sum  of  $160,000  for 
the  construction  and  reconstruction  of  sewers  along  and  off  the  route 
of  the  railway,  stone,  pipe,  or  tile  drains,  all  water,  gas,  and  other  pipes, 
electric  cable  conduits,  vaults,  and  subways,  and  other  surface  and 
subsurface  structures  as  shown  on  plans,  including  excavation,  back- 
filling and  restoring  street  surface,  except  trenches  for  sewers  along 
the  route  of  the  railway  and  adjoining  the  said  railway,  which  were 
to  be  paid  for  at  the  prices  therein  provided  for  excavation  and  restor- 
ing street  surface.  It  has  been  found  that  the  plaintiff  completed  his 
contract  in  good  and  workmanlike  manner,  as  required  by  its  terms, 
on  or  before  October  24,  1904.  It  has  also  been  found  that  a  balance 
was  due  upon  the  original  contract  amotmting  to  the  sum  hereinbefore 
stated.  It  further  appears  that  the  construction  of  this  underground 
railroad  involved  work  of  a  character  and  magnitude  theretofore  un- 
equaled,  and  even  with  the  assistance  of  the  best  engineering  talent 
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>rocurable  it  was  realized  that  difficulties  would  be  encountered  in  the 
)rogress  of  construction  which  could  not  be  wholly  foreseen,  and 
vhich  would  require  alterations  and  changes  as  the  work  progressed, 
md  which  would  as  well  call  for  extra  work  quite  outside  of  the  con- 
ract.  That  these  fears  were  more  than  justified  the  record  in  this 
ase  discloses,  and  even  the  best  expert  advice  and  the  most  careful 
crutiny  of  existing  data  failed  to  adequately  indicate  all  the  obstruc- 
ions  and  difficulties  which  had  to  be  met  and  overcome  in  the  progress 
)f  the  work.  Therefore  the  contract  between  the  plaintiff  and  the 
lefendant  contained  the  following  provisions :  First.  That  it  was  un- 
lerstood  and  agreed  that  as  the  work  of  constructing  the  railroad 
>rogressed  changes  might  be  made  in  the  plans  and  specifications  which 
night  radically  alter  the  amount  of  work  to  be  done  or  amount  of 
naterials  to  be  furnished  under  said  contract,  and  the  subcontractor 
Lgreed  to  be  bound  by  such  changes  as  might  be  made  by  the  contractor 
vith  the  approval  of  the  board  of  rapid  transit  railroad  commissioners. 
Second.  It  was  stated  to  be  distinctly  understood  that  said  board  might 
equire  additional  work  done  or  additional  materials  furnished  to 
hose  set  forth  in  the  plans  of  the  railroad  referred  to  in  the  contract, 
ind  might  also  require  certain  work  and  materials  therein  contem- 
)lated  to  be  omitted;  where  additional  work  and  materials  were  re-  _       CT 

[uired,  the  reasonable  value  of  the  same  was  to  be  additionally  paid  to  > 

he  subcontractor,  and,  where  work  or  materials  contemplated  under  y 

he  contract  were  omitted,  reasonable  deductions  should  be  made  for  * 

he  same,  such  additional  value  or  amount  of  deduction  to  be  computed  • 

It  not  more  than  the  same  rate  of  compensation  for  the  same  class  of  <  I 

vork  as  is  fixed  in  this  contract,  and  the  values  in  both  cases  to  be  de-  ' 

ermined  by  the  chief  engineer  of  the  Rapid  Transit  Subway  Construc- 
ion  Company,  whose  decision  was  to  be  final  and  binding  upon  both 
>arties  thereto.  Third.  The  subcontractor  was  to  become  entitled  to 
)ayment  for  additional  work  done,  or  material  furnished,  only  upon 
he  determination  of  the  chief  engineer  of  the  board  of  rapid  transit 
ailroad  commissioners,  as  shown  by  special  plans  and  specifications  to 
)e  issued  and  countersigned  by  him,  and  upon  the  certificate  of  the  • 
:hief  engineer  of  the  Construction  Company.  Under  the  contract,  and 
n  addition  to  the  work  covered  thereby,  and  at  the  request  of  the  de- 
iendant  McDonald,  and  under  his  direction,  and  upon  a  similar  re- 
[uest  from  the  Construction  Company,  plaintiff  performed  additional 
vork  and  extra  work  to  that  called  for  by  the  contract,  a  large  part 
>f  the  same  being  work  which  did  not  appear  upon  the  plans  and  spec- 
fications  upon  which  plaintiff's  contract  was  based,  and  other  portions 
)f  the  same  being  work  which,  although  appearing  upon  the  plans, 
vas  required  to  be  done  in  a  different  manner,  and  of  a  different  kind, 
>ecause  of  changes  in  the  plans  made  by  or  under  the  direction  of  the 
lefendant  McDonald,  or  of  the  Construction  Company.  When  such 
:xtra  or  additional  work  was  first  required,  and  as  it  developed  from 
ime  to  time,  the  question  of  whether  it  was  extra  or  additional  work, 
)r  work  properly  called  for  by  the  contract,  was  taken  up  and  discuss- 
:d  between  the  plaintiff  and  McDonald,  and  the  question  settled  re- 
^rding  the  character  of  the  work  so  done.  This  extra  work  began  in 
142  N.y.s.— 45 
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the  fall  of  1900,  and  as  the  work  upon  the  section  progressed  the 
amount  of  extra  work  increased.  So  large  did  this  character  of  'work 
become  that,  after  about  $12,000  thereof  had  been  charged  up,  it  was 
deemed  desirable  by  the  defendants  to  change  the  method  of  keeping 
the  account  thereof.  Theretofore  the  extra  work  had  been  entered  on 
daily  blue  slips  marked  "Extra  Work,"  signed  by  the  plaintiff's  fore- 
men and  O.  K.'d  by  his  superintendents,  but  not  furnished  daily  to  the 
defendants  nor  entered  upon  any  books,  but  billed  direct  to  the  defend- 
ants and  retained  by  them.  No  question  arises  as  to  the  correctness 
of  these  bills.  But  reaUzing  that  the  extra  work  was  inevitable,  and 
that  it  was  bound  to  increase  to  large  proportions,  Moore,  the  resident 
engineer  representing  the  defendants  on  this  section,  devised  a  system 
by  which  all  extra  work  was  entered  on  white  slips  which  were  pre- 
pared by  the  foremen,  O.  K.'d  by  the  superintendents,  sent  to  the  plain- 
tiff's office  daily,  and  entered  daily  upon  his  books,  copy  of  such  en- 
tries furnished  daily  to  Moore  for  verification  by  him,  and  monthly 
summaries  made  upon  plaintiff's  books  and  copies  thereof  also  furnish- 
ed monthly  to  Moore,  the  resident  engineer.  Plaintiff  and  McDonald 
agreed  upon  this  method  of  keeping  track  of  all  extra  or  additional 
work  in  the  latter  part  of  September  or  early  part  of  October,  1901, 
and  at  that  time  it  was  agreed  between  plaintiff  and  McDonald  that 
as  to  all  extra  or  additional  work  done  by  the  former  it  should  be 
kept  on  what  is  known  as  a  "force  account"  basis ;  that  is,  plaintiff  was 
to  receive  the  actual  cost  of  the  labor,  plus  15  per  cent,  for  superin- 
tendence or  profit,  and  the  actual  cost  of  the  materials  to  be  used,  plus 
10  per  cent,  for  superintendence  or  profit.  Under  the  direction  of 
Moore,  who  had  conferred  with  McDonald  and  Deyo,  the  chief  en- 
gineer of  the  Construction  Company,  plaintiff  furnished  these  white 
slips  to  his  foremen,  who  entered  upon  the  same  the  number  of  men 
employed,  and  the  time  for  which  they  were  employed  for  various 
classes,  as  well  as  the  quantity  and  kind  of  material  used  by  him  and 
his  gang  each  day,  the  number  and  time  of  teams  used,  loads  of  dirt 
carried  away,  etc.  All  superintendents  were  required  to  ascertain 
the  correctness  of  the  slip  on  the  very  evening  on  which  it  was  turned 
in  by  the  foreman,  and  place  their  O.  K.  if  correct.  Moore  received 
daily  a  copy  of  the  entries  upon  the  books  made  from  these  slips  and 
verified  the  same,  which  he  was  in  the  better  position  to  do  while  the 
trenches  were  open  and  the  work  exposed,  and  at  the  end  of  each 
month  a  copy  of  the  summary  was  sent  to  the  Construction  Company 
and  again  verified  by  Moore.  Thus,  at  the  end  of  each  month,  the 
plaintiff  made  a  complete  summary  upon  its  books  of  the  daily  entries 
made  from  the  white  slips  and  furnished  the  same  to  the  defendant 
company.  The  daily  entries  and  monthly  stmimaries  wer^  verified  by 
the  defendant's  checkers  and  by  Moore,  and  occasionally  corrections 
were  found  necessary  to  be  made,  which  were  promptly  entered  and 
made  upon  plaintiff's  records  by  Moore's  request.  Moore  was  intrust- 
ed with  the  additional  duty  of  keeping  track  of  all  extra  and  addition- 
al work,  which  had  also  first  to  be  determined  by  him,  as  he  had  full 
power  and  authority  to  do  so  by  reason  of  his  position  with  the  de- 
fendants.   No  question  «ver  arose  either  aS  to  the  character  of  Uie 
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work  as  extra  work,  or  as  to  the  correctness  of  the  bills,  which  had 
to  be  approved  by  Moore  until  August,  1903,  when  defendants  instruct- 
ed him  to  cease  putting  his  approval  upon  the  bills  in  writing,  but  re- 
quired him  to  still  exercise  the  same  care  and  perform  the  same  duties 
in  verifying  them.    No  question  was  ever  raised  by  the  defendants  up- 
on the  final  receipt  of  the  monthly  summaries  that  they  were  not  cor- 
rect, and  upon  this  record  the  burden  is  overwhelmingly  in  favor  of 
the  plaintiff  that  the  amounts  claimed  by  him  represent  the  actual 
amounts  of  work  done  or  materials  furnished,  plus  the  percentages 
hereinbefore  specified.     The  summaries  received  by  the  defendant 
company  were  retained  by  it  without  objection,  and  the  system  adopted 
seems  to  have  answered  every  expectation  of  those  who  had  formulated 
it.     There  is  documentary  evidence  in  this  case  which  corroborates  the 
theory  of  the  plaintiff  and  the  testimony  of  the  witness  Moore  as  t6 
the  character  of  this  work  as  extra  work.    The  original  drawings  ac- 
companying the  contract  were  known  as  supplementary  "D"  drawings. 
Upon   them  appear  the  very  notations  contemporaneously  made  by 
Moore,  showing  the  character  of  the  work  recovered  for  herein  as 
extra  work,  apart  from  and  outside  the  contract.     Furthermore,  the 
very  answers  of  the  defendants  herein  admitted  as  to  all  the  causes 
of  action  upon  which  recovery  has  been  had  except  the  tenth,  eleventh, 
and  twelfth,  amounting  to  $50,730,  that  extra  work  had  been  done  by 
the  plaintiff  upon  the  direction  and  requirement  of  defendants  and  of 
the  board  of  rapid  transit  commissioners  and  their  engineers,  by  their 
authority,  and  upon  plans  furnished  and  provided  by  said  engineers; 
and  that  as  provided  and  authorized  in  said  contract  the  plaintiff  per- 
formed the  work  and  furnished  the  materials  additional  to  that  shown 
in  the  plans  set  forth  in  the  complaint  in  each  instance.    In  fact,  the 
character  of  the  work  claimed  upon  herein  as  extra  work  cannot  be, 
and  never  has  been,  successfully  controverted.    Unless  some  other  rea- 
son exists  why  plaintiff  should  not  recover  therefor,  the  only  question 
would  be  the  amount  of  work  done  to  which  the  units  of  prices  should 
be  applied.    Upon  the  trial  of  this  action,  it  was  conceded  for  the  de- 
fendants that  there  was  no  dispute  as  to  what  the  contract  meant  in 
its  operation,  for  wherever  extra  work  was  required,  of  a  character 
not  described  in  the  list  of  unit  prices,  the  practice  followed  throughout 
the  construction  of  the  subway,  including  the  Bradley  contract,  was 
to  allow  the  reasonable  value  of  the  labor,  plus  15  per  cent,  for  profit 
or  superintendence,  and  the  reasonable  value  of  the  materials  fur- 
nished, plus  10  per  cent,  for  profit  or  superintendence.    It  has  been 
admitted  by  the  answers  of  the  defendants,  as  well  as  upon  the  trial, 
that  the  Construction  Company  has  in  its  hands  sufficient  moneys  re- 
ceived from  the  city  under  the  assignment  from  McDonald  to  pay  the 
plaintiff  and  all  other  subcontractors.    It  is  unnecessary  to  enter  at 
further  detail  into  the  facts  disclosed  by  this  voluminous  record,  for, 
as  we  view  it,  the  plaintiff's  contention,  both  as  to  the  character  of 
the  work  done  by  him  as  extra  work  and  as  to  the  amount  and  value 
thereof,  has  been  convincingly  established.    The  report  of  the  learned 
referee  herein  is  so  full  and  persuasive,  supported  as  it  is  by  the  tes- 
timony in  the  case,  most  of  it  undisputed,  and  much  of  it  supported  by 
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documentary  evidence,  that  we  deem  it  unnecessary  to  discuss  further 
anything  save  a  few  of  the  objections  urged  by  the  appellants. 

[2]  It  is  claimed  that  plaintiff  cannot  recover,  as  no  certificate  was 
issued  by  the  chief  engineer  of  the  defendant  company  until  after  the 
commencement  of  this  action.  We  think  the  record  supports  beyond 
dispute  the  conclusions  of  the  referee  that  as  to  the  extra  work  the 
issuance  of  this  certificate  had  been  waived  by  the  defendants,  who 
by  the  mutual  agreement  of  all  the  parties  substituted  for  it  the  force 
account  system  before  described.  If  such  a  certificate  had  been  requir- 
ed to  be  obtained  by  plaintiff,  its  absence  would  have  been  explained 
by  the  fact  that,  as  found  by  the  referee,  it  was  wrongfully,  unreason- 
ably, and  illegally  withheld  and  refused. 

[3^  4]  It  is  contended  that  it  was  error  to  receive  in  evidence  the 
books  of  the  plaintiff  showing  the  entries  made  from  the  white  slips, 
inasmuch  as  the  slips  themselves  had  been  lost  or  destroyed,  and  they 
are  claimed  to  have  been  the  primary  evidence  which  alone  was  ad- 
missible. It  is  significant  that,  although  the  defendant  had  been  fur^ 
nished  daily  with  copies  of  the  entries  from  the  slips,  they  did  not  pre- 
serve them  and  could  not  produce  them  upon  the  trial.  Every  super- 
intendent was  called  by  plaintiff  to  testify  to  the  accuracy  of  the  ac- 
counts, and  most  of  the  foremen  as  well.  Neither  Moore  nor  any  one 
else  produced  as  a  witness  has  sought  to  impeach  their  accuracy.  In 
repeated  discussions  over  plaintiff's  claim  no  attack  was  made  upon 
their  correctness.  In  fact,  at  various  times  the  defendant  company  has 
paid  on  account  of  these  claims  for  extra  work  nearly  $400,(XX),  al- 
though $270,000  so  paid  was  by  consent  of  the  parties  withdrawn  there- 
from and  applied  on  account  of  the  original  contractual  indebtedness. 
From  the  evidence  disclosed  by  this  record,  such  an  attack  upon  the 
claims  would  have  been  futile.  Here  was  a  great  work  in  which  a 
method  was  specifically  adopted  under  the  defendants'  direction,  and 
by  their  resident  engineer,  for  keeping  track  of  the  cost  of  work  which 
he  had  first  determined  to  be  extra  work,  a  determination  entirely 
within  his  power  to  make.  This  record  discloses  no  reason  for  doubt- 
ing the  good  faith  of  his  decisions,  or  the  credibility  of  his  testimony. 
The  defendants'  counsel  himself  first  offered  in  evidence  certain  of  the 
plaintiff's  books,  evidently  believing  that  he  could  show  inaccuracies 
therein,  which  he  did  not  succeed  in  doing.  He  persisted  in  this  of- 
fer, although  warned  by  the  referee  that  by  so  doing  he  was  making 
all  the  books  material.  However,  in  view  of  plaintiff's  faithful  adher- 
ence to  the  course  of  keeping  accounts  devised  for  him  by  the  defend- 
ants, not  only  were  the  books  of  account  from  which  the  monthly  state- 
ments were  prepared,  and  which  were  based  upon  the  original  white 
slips,  admissible  in  evidence,  but  the  retention  without  objection  by 
the  defendants  of  the  monthly  statements  constituted  an  account  stat- 
ed upon  which  plaintiff  might  well  have  relied  without  going  into  the 
accuracy  of  the  account  themselves.  See  Spellman  v.  Muehlfeld,  166 
N.  Y.  245,  59  N.  E.  817;  Rathborne  v.  Hatch,  80  App.  Div.  117,  80 
N.  Y.  Supp.  347.  Electing  not  to  do  so,  he  has  proven  in  detail  his 
rig^t  to  the  full  recovery  given  him.  It  is  also  claimed  that  error  was 
committed  by  the  receipt  in  evidence  of  certain  admissions  made  by 
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the  defendant  McDonald  as  to  the  amount  the  plaintiff  was  entitled 
to  recover  for  extra  Work  in  the  course  of  a  conversation,  at  which, 
among  others,  Moore  was  present.  At  none  of  these  meetings  was 
the  plaintiff  present,  nor  any  one  with  authority  to  represent  him,  and, 
although  Moore  was  then  in  his  employ  as  an  engineer,  it  does  not  ap- 
pear that  he  had  any  authority  to  make  any  compromise  of  his  claims 
for  him.  When  the  testimony  as  to  these  admissions  by  McDonald 
was  offered,  which  was  during  the  latter's  lifetime,  no  objection  was 
made  to  the  testimony  on  the  ground  that  it  was  made  during  the 
course  of  a  negotiation  for  a  settlement,  which  is  the  ground  now  urg- 
ed, and  upon  which  defendants  based  the  motion  to  strike  the  testi- 
mony out  months  after  it  was  given,  but  it  was  objected  to  on  the 
ground  that  "it  became  embodied  in  a  written  document,  as  it  was 
dictated  to  a  stenographer,  and,  if  nothing  more  was  done  than  to  dic- 
tate it  to  a  stenographer,  it  was  not  competent  or  binding."  The  fur- 
ther ground  was  urged  that  this  was  "a  makeshift  method  to  secure  a 
certain  result  by  the  admissions."  These  objections  were  properly 
overruled.  We  think,  as  well,  that  the  record  discloses  no  reason  for 
believing  that  the  statements  were  made  by  McDonald  in  the  course 
of  any  proposed  settlement  or  compromise  of  plaintiff's  claims,  but 
were  voluntary  statements  offered  by  him  acknowledging  the  justice 
of  plaintiff's  claim  to  a  very  large  extent,  and  which  acknowledgments 
were  repeated  by  him  on  a  number  of  other  occasions,  and  confirmed 
by  the  course  of  dealings  of  the  parties,  and  by  the  concessions  of  their 
then  attorney. 

[5]  The  final  objection  which  we  are  urged  to  consider  is  against 
the  awarding  of  any  interest  upon  plaintiff's  daim.  The  plaintiff's  con- 
tract was  completed  on  October  24,  1904.  The  referee  has  allowed 
interest  as  to  all  save  the  eleventh,  twelfth,  and  sixteenth  causes  of  ac- 
tion from  January  25,  1905,  being  90  days  after  the  time  of  completion, 
as  under  the  provisions  of  the  contract  pa3rment  was  to  be  made  to  the 
plaintiff  within  90  days  after  the  completion  of  the  work  and  its  ac- 
ceptance. As  the  work  was  accepted  upon  its  completion,  this  would 
seem  to  be  the  proper  date  from  which  to  start  the  running  of  interest 
if  it  is  to  be  allowed  at  all.  The  remaining  three  claims  have  been  lim- 
ited in  the  allowance  of  interest  to  the  time  when  the  request  for  the 
certificate  as  to  them  was  made  and  refused,  namely,  June  5,  1906. 
These  claims  were  for  excavation  and  sheathing.  While  it  may  be 
difficult  to  lay  down  a  general  rule  applicable  to  the  allowance  of  in- 
terest upon  imliquidated  claims,  since  much  must  depend  upon  the  par- 
ticular circiunstances  of  each  case,  we  think  that  there  are  certain 
general  principles  well  defined  and  settled  by  authority  which  control 
the  determination  of  the  right  to  interest  in  this  particular  action.  As 
a  general  rale,  interest  is  not  recoverable  upon  unliquidated  damages. 
Where,  however,  although  a  demand  is  unliquidated,  the  amount  there- 
of can  be  readily  ascertained  by  mere  computation,  interest  thereon 
will  be  allowed.  2^  Cyc.  p.  1513.  In  McMahon  v.  N.  Y.  &  Erie  R. 
R.  Co.,  20  N.  Y.  469,  the  court  said: 

"The  old  common-law  rnle,  which  required  that  a  demand  should  be  Uqoi' 
dated,  or  its  amotmt  in  Mme  way  ascertained  before  Interest  could  be  allowed, 
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bas  been  modified  by  general  consent,  so  tar  as  to  bold  that,  if  the  amount 
1b  capable  of  being  ascertained  by  mere  computation,  then  it  shall  carry  in- 
terest; and  this  court  In  the  case  of  Van  Rensselaer  v.  Jewett,  2  Comst.  [2 
N.  X.]  135  [51  Am.  Dec.  275],  went  a  step  further,  and  allowed  interest  upon 
an  unliquidated  demand,  the  amount  of  which  could  be  ascertained  by  com- 
putation, together  with  a  reference  to  well  established  market  values,  be- 
cause such  values  in  many  cases  are  so  nearly  certain  that  It  would  be  pos- 
sible for  the  debtor  to  obtain  some  proximate  knowledge  of  bow  much  he 
was  to  pay." 

In  White  v.  Miller.  78  N.  Y.  399,  34  Am.  Rep.  544,  the  cases  upon 
the  subject  of  interest  were  collected  and  discussed,  and  the  conclusion 
reached  that  there  was  no  authority  holding  that  where  the  claim  sounds 
solely  in  damages,  is  unliquidated  and  contested,  and  the  amount 
so  uncertain  that  a  demand  cannot  set  the  interest  running,  that  it  can 
be  set  running  by  the  commencement  of  the  action.  In  Mansfield  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  114  N.  Y.  331,  21  N.  E.  735,  1037,  4  L. 
R.  A.  566,  interest  upon  an  unliquidated  claim  was  not  allowed  because 
it  was  uncertain  in  amount  and  speculative  in  character.  In  Gray  v. 
Central  R.  R.  Co.  of  New  Jersey,  157  N.  Y.  483,  52  N.  E.  555,  it  was 
said  (that  being  an  action  for  the  recovery  of  unliquidated  damages) 
that  whether  interest  was  recoverable  therein  depended  upon  how  far 
the  plaintiff's  demand  was  such  that  it  was  capable  of  being  ascer- 
tained, or  computed,  if  only  approximately,  by  reference  to  established 
market  values.  In  Sweeny  v.  City  of  New  York,  173  N.  Y.  414,  66  N. 
E.  101,  the  court  said : 

"The  claim  now  before  us  is  not  so  peculiar  In  its  character  as  to  take  It 
without  the  general  rule.  The  prlc«  to  be  paid  for  each  class  of  labor  or 
material  was  fixed  by  the  contract,  and  the  amount  due  to  the  plaintiffs  was 
merely  a  matter  of  computation.  If  there  was  difiiculty  in  ascertaining  the 
quantities  of  labor  and  material  furnished,  it  proceeded  from  the  failure  of 
either  party  to  keep  accurate  account  of  the  work  done.  Doubtless  this  to 
some  extent  placed  the  city  at  the  mercy  of  the  contractors,  and  it  had  to 
rely  on  their  Integrity." 

The  right  of  the  contractor  to  recover  in  that  case  was  upheld.  In 
Cutter  v.  Gudebrod  Bros.  Co.,  190  N.  Y.  252,  83  N.  E.  16,  the  allow- 
ance of  interest  upon  profits  recovered  by  plaintiffs  was  affirmed  upon 
the  ground  that  the  amount  thereof  was  capable  of  ascertainment  by 
the  defendant  at  the  time  of  the  sale ;  he  loiew  the  cost  of  manufac- 
ture of  each  box  of  goods  and  the  exact  sum  he  allowed  to  purchasers 
for  discount,  and  could  have  ascertained  the  actual  cost  incurred  by 
him  in  making  sales.  In  Sipperly  v.  Stewart,  50  Barb.  62,  it  was  held 
that  interest  is  allowable  where  the  values  of  the  work  performed  and 
the  materials  furnished  are  so  nearly  certain  that  it  would  be  possible 
for  the  debtor  to  obtain  some  proximate  knowledge  of  how  much  he 
was  to  pay.  In  Sloan  v.  Baird,  12  App.  Div.  481,  42  N.  Y.  Supp.  38, 
it  was  said  that,  where  the  damages  are  unliquidated,  interest  ia  not  to 
^be  allowed  unless  it  is  such  as  to  be  easily  ascertained  and  computed 
at  the  time  of  the  breach  from  facts  then  known  to  exist.  In  Braas  v. 
Village  of  Springville,  100  App.  Div.  197,  91  N.  V.  Supp.  599,  it  was 
held  that  interest  was  recoverable  where  ^unliquidated  damages  were 
such  that  the  amount  thereof  could  be  made  definite  and  certain  within 
certain  rules  of  computation,  in  which  case  it  would  seem  that  it  can 
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no  more  be  unliquidated  than  an  open  account  which  the  parties  have 
agreed  upon.  In  Roebling's  Sons  Co.  v.  City  of  New  York,  110  App. 
Div.  366,  97  N.  Y.  Supp.  278,  the  right  of  the  contractor  to  recover 
interest  upon  the  amount  due  him  was  sustained,  the  same  to  run  from 
a  period  of  30  days,  after  the  demand  for  a  certificate  had  been  made 
and  refused. 

It  seems  clear,  therefore,  while  upon  the  facts  of  individual  cases 
embarrassment  may  arise  as  to  the  application  of  the  rule,  that  interest 
upon  a  claim  is  to  be  allowed  where  the  compensation  agreed  to  be 
paid  by  the  parties  to  a  contract  is  either  definitely  fixed  by  the  instru- 
ment itself,  or  the  elements  by  which  such  compensation  is  to  be  de- 
termined are  therein  definitely  determined ;  proof  being  required  only 
of  the  amount  of  services  performed,  materials  furnished,  or  work 
done  thereundei*,  so  that  a  mere  mathematical  computation  applied  to 
such  proof  will  then  determine  the  amount  of  the  recovery.  In  other 
words,  as  in  this  case,  where  the  contract  fixes  the  unit  values  of  par- 
ticular classes  of  work  so  that  all  that  plaintiff  had  to  do  was  to  es- 
tablish the  amount  of  work  done  therefor,  which  he  did  by  a  method 
devised  by  the  other  party  to  the  contract,  recorded  in  books  to  which 
the  defendant  had  access,  and  of  the  entries  in  which  he  had  copies, 
interest  is  properly  chargeable  upon  the  balances.  Nothing  here  is 
left  to  speculation  and  defendants  at  all  times  could  inform  themselves 
of  the  exact  sums  they  owed  plaintiff.  It  will  readily  be  seen  that  a 
denial  of  the  right  to  interest  in  such  a  case  as  this  is  putting  a  pre- 
mium upon  the  withholding  of  moneys  justly  due  and  an  incentive  to 
the  prolongation  of  litigation  which  might  well  end  in  the  ruin  of  a 
contractor  who  had  advanced  large  sums  of  money,  the  interest  alone 
upon  which,  if  the  principal  were  long  withheld,  might  in  itself  in- 
volve him  in  business  disaster.  It  will  be  noticed  that  in  all  the  cases 
cited,  as  in  the  one  at  bar,  no  opinion  or  expert  evidence  was  required 
upon  the  value  of  the  work  or  services.  The  character  of  the  work 
claimed  as  herein  as  extra  work  was  not  under  the  pleadings  or  the 
proof  at  issue,  so  that  the  case  does  not  come  within  the  rule  laid  down 
in  People  ex  rel.  Cranford  Co.  v.  Willcox,  207  N.  Y.  743,  101  N. 
E.  174.  There,  under  the  terms  of  the  contract  involved,  the  ques- 
tion was  first  to  be  determined  whether  the  relator  had  done  any  extra 
work  before  the  amount  of  his  compensation  therefor  could  be  fixed 
by  arbitration,  in  which  case  it  was  held  there  was  no  liquidated  claim 
until  the  amount  is  fixed  by  the  award. 

We  find  no  errors  of  any  kind  calling  for  the  reversal  or  modification 
of  this  judgment,  which  is  fully  supported  by  the  evidence,  and  it  will 
therefore  be  affirmed,  with  costs.    All  concur. 


EETCHUM  ▼.  PREVOST  et  aL 

(Supreme  Gonrt,  AppeUate  Dlrlslon,  First  Department    JTnly  10,  1913.) 

DKPOsrrs  in  Coubt  (|  10*) — Riqht  to  Rbttjbn. 

Wbere  defendants  deposited  securities  with  a  trust  company  In  obedi- 
ence to  an  Interlocutory  decree,  and  the  interlocutory  decree  was  re- 
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versed  on  appeal,  and  the  complaint  dismissed,  deiendants  are  entitled 
to  a  return  of  tbelr  securltleB,  even  though  the  appellate  court  refused 
them  affirmative  relief  on  their  counterclaim. 

[Ed.  Note. — For  other  cases,  see  Deposits  In  Court,  Cent  Die.  {  11; 
Dec.  Dig.  I  10.»] 

Appeal  from  Special  Term,  New  York  County!     , 

Action  by  Suzanne  B.  KetcJium  against  George  D.  Prevost  and  an- 
other. From  an  order  denying  defendants'  motion  for  the  delivery  to 
them  of  certain  securities  deposited  with  a  trust  company  in  accordance 
with  an  order  of  court,  defendants  appeal.    Reversed. 

See,  also,  156  App.  Div.  477,  141  N.  Y.  Supp.  437. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CLARKE, 
DOWUNG,  and  HOTCHKISS,  JJ. 

James  A.  Allen,  of  New  York  City,  for  appellants. 
Barclay  E.  V.  McCarty,  of  New  York  City,  for  respondent 

PER  CURIAM.  By  the  interlocutory  judgment  in  this  action  it 
was  adjudged  that  certain  securities  known  as  lots  3  and  4,  should  be 
delivered  by  the  defendants  in  whose  possession  they  were  to  the 
plaintiff.  To  obtain  a  stay  of  the  operation  of  that  judgment,  the  court 
at  Special  Term  provided  that  these  securities  included  in  lots  3  and  4, 
should  be  deposited  in  the  United  States  Trust  Company  of  New  York, 
to  be  held  until  five  days  after  the  service  upon  the  Trust  Company  of 
a  certified  copy  of  the  final  judgment  to  be  entered  in  that  action.  The 
defendants,  who  had  possession  of  these  securities,  under  this  order 
deposited  them  in  the  United  States  Trust  Company.  The  defendants 
then  appealed  from  the  interlocutory  judgment  to  this  court,  where 
the  interlocutory  judgment  was  reversed  and  the  complaint  dismissed. 
The  court  held  that  the  plaintiff  had  established  no  right  to  the  posses- 
sion of  these  securities  as  against  the  defendants,  and  final  judgment 
was  entered  upon  that  determination  dismissing  the  complaint.  Where- 
upon the  defendants  made  a  motion  at  Special  Term,  asking  that  the 
Trust  Company  be  directed  to  deliver  these  securities  to  the  defend- 
ants. That  motion  was  denied,  and  from  the  order  denying  it  this  ap- 
peal  is  taken. 

These  securities  having  been  taken  from  the  possession  of  the  de- 
fendants by  virtue  of  an  interlocutory  decree  entered  in  this  action  and 
m  pursuance  of  an  order  of  the  court  pending  an  appeal  from  that  in- 
terlocutory judgment,  when  that  interlocutory  judgment  was  reversed 
and  the  complaint  in  this  action  dismissed,  the  defendants  clearly  were 
entitled  to  have  the  possession  of  these  securities  delivered  to  them. 
There  is  now  no  action  pending,  and  no  judgment  or  order  which  jus- 
tifies the  court  in  retaining  possession  of  these  securities  as  against  the 
defendants  in  whose  possession  they  were  when  the  action  was  com- 
menced. The  fact  that  this  court  refused  to  amend  its  order  and 
awarded  an  affirmative  judgment  in  favor  of  the  defendants  against 
the  plaintiff  on  their  counterclaim  had  no  bearing  at  all  upon  this  ques- 
tion ;  for,  although  the  defendants  were  not  entitled  to  an  affirmative 
judgment  to  recover  from  the  plaintiff  any  sum  of  money,  the  defend- 
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ants  were  entitled  to  be  put  in  the  same  position  that  they  were  in  when 
the  action  was  commenced,  and  that  involved  the  actual  possession  of 
these  securities;  and,  as  the  judgment  under  which  these  securities 
were  taken  from  the  possession  of  the  defendants  has  been  reversed 
and  the  complaint  dismissed,  there  is  no  justification  for  withholding 
from  the  defendants  the  possession  of  the  securities. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  with  $10  costs. 


GABDINER  et  al.  T.  BRONX  NAT.  BAKE  OF  NEW  TORK. 

(Supreme  Court,  Appellate  DlrlBlon,  First  Department    July  10,  1913.) 

1.  BviDKRCX  ({  461*) — Paxol  Etidxnck — Showinq  Ihtknt  or  Parties. 

Where  an  order  of  the  board  of  directors  of  a  bank  did  not  purport  to 
relate  In  any  way  to  a  contract  made  with  the  plaintiffs  by  the  organiza- 
tion committee  of  the  bank,  iwrol  evidence  is  Inadmissible  to  show  that 
it  was  intended  to  be  a  ratification  of  the  resolution  of  the  committee. 
[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent  Dig.  if  2128-2138; 
»   Dea  Dig.  {  461.*] 

2l  Banks  ahd  Banking  (f  111*) — Ofticeiis — Refbksentatitbs. 

Statements  made  by  directors  of  a  bank  at  times  and  places  other  than 
board  meetings  are  not  made  while  acting  officially,  and  do  not  bind  the 
bank. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {§ 
269.  270;  Dec.  Dig.  |  HI.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Henry  A.  Gardiner  and  another  against  the  Bronx  Na- 
tional Bank  of  New  York.  Judgment  for  the  plaintiffs,  and  defend- 
ant appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN, 
CLARKE,  DOWLING,  and  HOTCHKISS,  JJ. 

John  Hall  Jones,  of  New  York  City,  for  appellant. 
George  B.  Draper,  of  Rochester,  for  respondents. 

HOTCHKISS,  J.  [1]  It  is  not  claimed  that  the  "organization 
OMnmittee"  had  any  power  to  bind  the  bank,  the  organization  of  which 
it  was  engaged  in  promoting.  The  committee's  resolution  of  Septem- 
ber 18th  was  a  mere  recommendation  to  the  board  of  directors  to  be 
thereafter  selected.  The  resolution  of  October  24th  passed  by  the 
board  did  not  purport  in  any  way  to  relate  to  the  original  contract 
with  plaintiffs  or  to  their  present  claim  for  extra  compensation,  and 
was  in  no  sense  an  adoption  or  ratification  of  the  committee's  resolu- 
tion. Parol  evidence  that  it  was  intended  to  be  such  was  incompetent, 
and  should  have  been  excluded.  Trustees,  etc.,  of  SouthamptMi  v. 
Jessup,  173  N.  Y.  84,  65  N.  E.  949.  The  subsequent  resolutions  of 
the  board  repudiated  plaintiffs'  claim. 

[2]  Nor  was  the  parol  evidence  by- which  plaintiffs  sought  to  am- 
plify the  board's  resolution  of  October  24th  of  a  character  sufficient 
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to  establish  a  contract  with  the  bank.  It  consisted  of  desultory  con- 
versations with  certain  members  of  the  board,  but  at  times  and  places 
other  than  at  board  meetings.  Whatever  was  thus  said  was  said  by 
such  persons  as  individuals,  and  not  while  acting  officially,  and  hence 
did  not  bind  the  bank. 

The  judgment  should  be  reversed  and  the  complaint  dismissed,  with 
costs. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  DOWUNG,  JJ., 
concur.    CLARKE,  J.,  concurs  in  result. 


In  re  ELY'S  ESTATSL 
(Sapreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

Taxation  ({  895*) — Tbansfeb  Taxbs — Appbaiskmbnt— Contingent  Estates. 

An  appraiser  to  ascertain  the  transfer  tax  due  under  a  will  was  ap- 
pointed while  Laws  1892,  c.  399,  {  3,  providing  that  the  transfer  of  an 
interest,  the  value*  of  which  was  not  ascertainable  at  the  date  of  the  ap- 
praisement, was  not  taxable  until  it  vested  In  possession,  was  in  fo/ca 
Certain  interests  under  the  will  were  then  unascertainable,  and  the  ap- 
praiser reported  that  he  had  appraised  all  property  subject  to  the  pay- 
ment of  the  tax  and  gave  a  list  thereof,  followed  by  a  statement  that 
"such  property,  together  with  the  remainder  of  the  three  trust  funds  above 
set  forth,  was  disposed  of"  by  certain  sections  of  the  will,  from  which 
sections  it  appeared  that  the  value  of  such  remainders  was  then  unas- 
certainable. This  report  was  confirmed  by  the  Surrogate's  Court,  and  no 
appeal  was  taken  therefrom.  Held,  that  the  report  of  the  appraiser  and 
the  confirmation  by  the  court  did  not  prevent  an  order  to  appraise  and 
tax  such  interests  after  they  had  become  vested  in  possession,  since  the 
report  sufiBclently  excluded  such  Interests  from  the  former  appraisement. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  §{  1714-1721 ;  Dea 
•      Dig.  §  895.»] 

Ingraham,  P.  J.,  and  Scott  '•>  dissenting. 

Appeal  from  Order  of  Surrogate,  New  York  County. 

Appeal  from  an  order  of  the  Surrogate's  Court  appointing  an  ap- 
praiser to  determine  the  amount  of  transfer  tax  due  from  the  estate 
of  Richard  S.  Ely,  deceased.    Order  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Edward  W.  Walker,  of  Brookljm,  for  appellants. 

McLaughlin,  J.  Appeal  by  the  substituted  trustees  under  the 
last  will  and  testament  of  Richard  S.  Ely,  deceased,  from  an  order  of 
the  Surrogate's  Court  appointing  an  appraiser  to  determine  the  value 
of  the  taxable  interests  in  such  estate  which  were  then  subject  to  the 
payment  of  a  tax  under  section  10  of  chapter  908  of  the  Laws  of  1896 
and  the  amendments  thereto. 

On  the  6th  of  April,  1894,  an  appraiser  was  appointed  to  ascertain 
the  transfer  tax.    He  made  a  report  on  the  1 1th  of  May,  1895,  which 
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was  confirmed  on  the  29th  of  the  same  month.  The' statute  then  in 
force  (section  3,  c,  399,  Laws  of  1892)  provided  that  the  transfer  of 
any  interest,  the  value  of  which  was  not  ascertainable  at  the  date  of 
the  appraisal,  was  not  taxable  until  such  interest  vested  in  possession. 
Such  interests  have  now  become  vested  in  possession,  and  are  taxable 
unless  the  former  proceeding  and  the  order  entered  confirming  the 
referee's  report  prevents  a  tax  being  imposed. 

The  appellant  contends  that  the  report  of  the  referee  in  the  prior 
proceeding,  and  the  order  entered  thereon,  contain  no  provision  that 
any  interests  were  then  unascertainable,  and  therefore  the  failure  to 
place  a  value  on  such  interests  was  a  determination  that  the  same  were 
not  subject  to  a  tax,  that  the  order  was  never  appealed  from,  and  for 
that  reason  the  Surrogate'?  Court  was  without  jurisdiction  to  make 
the  order,  the  validity  of  which  is  here  questioned.  It  was  conceded 
upon  the  oral  argument  of  the  appeal  that  a  tax  had  never  been  im- 
posed upon  the  interests  here  sought  to  be  taxed,  and  it  is  clear  from 
the  language  of  the  will  that  the  values  of  such  interests  were  not 
ascertainable  at  the  time  of  the  appraisal. 

I  am  of  the  opinion  that  it  fairly  appears  from  the  report  of  the  ap- 
praiser that  a  value  was  not  then  placed  upon  such  interests  because 
it  could  not  then  be  ascertained.  The  appraiser  in  his  report  stated 
that  he  had  appraised  all  the  property  subject  to  the  payment  of  ,a  tax 
as  its  fair  market  value  and  then  gave  a  list  of  the  same.  This  was 
followed  with  a  statement  that  such  property  "together  with  the  re- 
mainder of  the  three  trust  funds  above  set  forth  is  disposed  of  by 
sections  3,  4,  5,  6,  7,  and  8"  of  the  decedent's  will,  which  are  quoted 
at  length.  I  think  the  statement  in  the  report  of*  the  referee,  taken  in 
connection  with  the  portions  of  the  will  quoted,  when  fairly  construed, 
is  to  the  effect  that  he  had  placed  a  value  on  all  of  the  property  then 
ascertainable,  and  that  the  value  of  the  interests  given  by  such  por- 
tions of  the  will  could  not  then  be  ascertained. 

It  follows  that  the  order  appealed  from  is  right,  and  should  be  af- 
firmed, with  $10  costs  and  disbursements. 

LAUGHLIN  and  CLARKE,  JJ.,  concur.  INGRAHAM,  P.  J., 
and  SCOTT,  J.,  dissent. 


P 


CROXSON  V.  FLTNN  PLUMBING  &  HEATING  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

Dissenting  opinion. 

For  majority  opinion,  see  139  N.  Y.  Supp.  1093. 
Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

F.  H.  Field,  of  New  York  City,  for  appellant. 

R.  R.  Rasquin,  of  New  York  City,  for  respondent 

PER  CURIAM.    Judgment  affirmed,  with  costs. 
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INGRAHAM,  P.  J.  I  dissent  from  the  affirmance  of  this  judg- 
ment. On  the  28th  of  October,  1910,  the  plaintiff  made  a  building 
loan  contract  by  which  he  agreed  to  loan  certain  sums  of  money  upon 
a  building  in  course  of  construction,  the  instalbnents  to  be  paid  as  the 
work  progressed,  the  borrower  to  secure  the  amount  of  the  loan  by  a 
mortgage  upon  the  property.  In  accordance  with  this  agreement,  a 
bond  and  mortgage  dated  October  28,  1910,  to  secure  the  sum  of  $47,- 
000,  the  total  amount  agreed  to  be  loaned,  was  executed  by  the  bor- 
rower to  the  plaintiff  and  was  dulj[  recorded  October  28,  1910.  The 
plaintiff  made  the  payments  as  provided  for  in  her  building  loan  agree- 
ment in  various  payments  commencing  October  26,  1910,  and  the  last 
payment  was  made  on  May  12,  1911,  when  the  whole  of  the  $47,000 
was  advanced.  On  the  28th  of  November,  1910,  the  defendant  made 
a  contract  with  the  mortga^r  by  which  the  defendant  agreed  to  fur- 
nish the  pltmibing  for  the  hotue  which  was  covered  by  this  mortgage 
for  the  sum  of  $4,400  which  was  to  be  paid  in  installments.  There 
was  no  provision  in  this  contract  by  which  the  title  to  the  articles  fur- 
nished to  complete  it  was  not  to  pass  to  the  purchaser  and  under  this 
contract  as  it  stood  it  seems  to  me  clear  that  the  articles  when  furnished 
and  installed  as  part  of  the  plumbing  work  of  this  building  would 
have  become  fixtures  and  annexed  to  the  freehold,  and  would  have 
been  covered  by  the  moitgage  to  the  plaintiff.  On  February  3,  1911, 
the  mortgagor  executed  what  was  in  form  a  chattel  mortgage  to  the 
defendant  by  which  the  mortgagor  bargained  and  sold  unto  the  defend- 
ant, its  successors,  and  assigns  "all  washout  closets,  oak  tanks,  enam- 
eled iron  backs,"  etc.,  "and  all  other  plumbing  and  gas  fixtures  now 
installed  or  which  may  be  hereafter  installed  in  the  two  five-story 
buildings,"  etc.  "The  said  fixtures  herein  granted,  bargained  and  sold 
being  all  the  fixtures  mentioned  and  described  in  a  certain  contract 
bearing  date  the  28th  day  of  November,  1910,  between  the  respective 
parties  hereto,  and  all  fixtures  installed  in  said  premises  under  said  con- 
tract." This  instrument  contained  the  usual  provision  in  chattel  mort- 
gages authorizing  the  mortgagee  to  enter  upon  the  premises  and  take 
and  carry  away  the  said  goods  or  chattels,  and  to  sell  and  dispose  of 
the  same  at  public  or  private  sale  for  the  best  price  that  they  could  ob- 
tain, and  out  of  the  money  arising  therefrom  to  retain  and  pay  the 
said  sum  mentioned  and  any  and  all  sums  which  might  be  due  to  the 
defendant,  with  a  further  covenant  that  the  mortgagor,  until  default 
be  made  in  the  payment  of  said  sum  of  money,  should  remain  and 
continue  in  the  quiet  and  peaceable  possession  of  the  said  goods  and 
chattels  and  the  full  and  free  enjoyment  of  the  same.  The  court  has 
found  that  none  of  the  articles  described  in  this  mortgage  had  been  de- 
livered to  the  mortgagor,  or  was  installed  in  the  premises  at  the  time 
that  the  mortgage  was  executed,  or  until  the  10th  day  of  April,  1911. 

It  thus  appears  that  at  the  time  this  chattel  mortgage  was  executed 
the  mortgagor  had  no  title  to  any  of  the  property  mortgaged,  but  that 
the  property  then  belonged  to  the  defendant.  Under  the  contract,  the 
defendant  had  agreed  to  sell,  deliver,  and  install  these  articles  in  the 
property  belonging  to  the  mortgagor,  and  the  mortgagor  had  prior  to 
making  the  contract  also  executed  a  mortgage  covering  the  property 
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upon  which  the  building  was  being  erected,  with  a  provision  that  cer- 
tain specified  sums  of  money  were  to  be  paid  by  the  plaintiff  to  the 
mortgagor  upon  the  installation  of  these  fixtures.  Thus  the  sixth  and 
twelfth  payments  were  not  to  be  made  until  this  plumbing  was  in- 
stalled. The  plaintiff,  relying  upon  the  installation  of  this  plumbing 
and  the  completion  of  the  building,  made  the  final  payment  under  the 
building-loan  agreement.  It  seems  to  me  that  this  alleged  chattel  mort- 
gage was  ineffectual  for  any  purpose,  because  at  the  time  it  was  ex- 
ecuted the  mortgagor  had  no  title  to  or  possession  of  or  interest  in  the 
property  upon  which  a  lien  was  attempted  to  be  given.  On  the  con- 
trary, at  the  time  that  mortgage  was  executed,  the  defendant  was  the 
owner  of  the  property  and  in  possession  of  it,  but  had  agreed  to  install 
it  in  this  building.  It  seems  to  me  that  the  moment  that  this  property 
was  installed  in  this  building  and  became  annexed  to  the  freehold  it 
became  real  property,  and  when,  under  this  contract  by  which  the  de- 
fendant was  obligated  to  install  this  machinery,  without  any  provision 
for  a  chattel  mortgage,  or  other  condition  or  lien,  the  fixtures  installed 
became  a  part  of  the  realty  to  which  the  plaintiff's  mortgage  attached. 
In  this  chattel  mortgage  there  is  no  provision  that  the  tide  shall  re- 
main in  the  vendor,  or  that  it  shall  become  annexed  to  the  freehold. 
Undoubtedly  as  between  mortgagor  and  mortgagee  the  instrument 
could  be  treated  as  a  contract  to  make  a  chattel  mortgage  when  the 
defendant  got  title  to  it  and  equity  would  enforce  it ;  but  I  think  that 
where,  by  a  contract,  a  lien  was  to  be  created  upon  the  property  and  a 
mortgage  was  given  to  carry  that  contract  into  effect  and  the  mort- 
gagee advanced  the  money  upon  the  faith  of  the  annexation  of  these 
fixtures  to  freehold,  this  equitable  right  or  agreement  which  the  de- 
fendant acquired  was  subordinate  to  the  plaintiff's  mortgage. 
Therefore  I  think  the  judgment  should  be  reversed. 


NORMENT  V.  WITTMANN. 
(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

1.  Pabtnebship  (S  11*) — Relation — iNTESEeT  in  Pbofits  and  Lossks. 

An  oral  agreement  between  defendant's  intestate  and  another  to  buy 
and  breed  high-grade  cattle,  with  reimbursement  for  all  expenses  and  a 
share  In  the  profits,  constituted  a  partnership  as  to  third  persons ;  it  not 
being  necessary  that  the  agreement  should  be  to  share  in  losses  also. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  {  26 ;  Dec.  Dig. 
I  ll.*] 

2.  Pabtnebship  (5  268*) — Insolvbnot  of  Subvivino  Pabtneb — Lxabilitt  of 

Estate  of  Deceased  Pabtneb. 

Evidence  in  an  action  against  the  estate  of  a  deceased  partner  upon 
notes  made  in  the  name  of  the  firm  held  sufficient  to  show  that  the  sur- 
.    vlving  partner  was  insolvent  bo  as  to  render  the  estate  liable. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  |{  664-676. 
578-598;    Dec.  Dig.  {  258.*] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  James  W.  Norment  against  Eleanor  C.  Wittmann,  as  ad- 
ministratrix of  the  estate  of  Henry  S.  Van  Beuren,  deceased.    From 
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a  judgment  dismissing  the  complaint  upon  the  merits  after  trial,  plain- 
tiff appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

William  J.  Dawley,  of  New  York  Cify,  for  appellant 
William  Mitchell,  of  New  York  City,  for  respondent. 

McLAUGHLIN,  J.  This  action  is  brought  upon  two  promissory 
notes  aggregating  $492.25,  which  were  made  in  the  name  of  a  firm  of 
which  defendant's  intestate,  Henry  S.  Van  Beuren,  is  alleged  to  have 
been  a  member.  At  the  close  of  the  trial  the  court  dismissed  the  com- 
plaint on  the  merits,  upon  the  ground  that  the  evidence  failed  to  es- 
tablish that  defendant's  intestate  was  a  partner  in  the  alleged  firm, 
and,  if  it  did,  that  the  action  could  not  be  sustained  because  it  did  not 
appear  that  the  surviving  partner  was  insolvent.  The  appeal,  there- 
fore, presents  two  questions:  (1)  Whether  there  is  evidence  to  sus- 
tain a  finding  that  Van  Beuren  was  a  partner;  and  (2)  whether  the 
surviving  partner  is  solvent. 

The  notes  were  signed  "B.  B.  &  H.  T.  Groom,  Mgrs.,"  under  which 
name,  according  to  the  testimony,  H.  T.  Groom  and  Henry  C.  Van 
Beuren  were  engaged  in  raising  cattle  in  the  states  of  Mississippi  and 
Texas.  The  notes  in  suit  were  made  and  delivered  by  H.  T.  Groom — 
one  to  the  plaintiff  and  the  other  to  a  third  party  who  has  since  trans- 
ferred it  to  him — in  payment  for  hay  and  supplies  furnished  to  the 
business  of  the  alleged  firm.  Upon  die  issue  of  the  existence  of  the 
partnership  between  H.  T.  Groom  and  defendant's  intestate,  the  for- 
mer's deposition  was  taken,  but  such  portion  of  it  as  related  to  per- 
sonal transactions  with  the  decedent,  plaintiff's  counsel  conceded  at 
the  trial,  were  inadmissible  under  section  829  of  the  Code  of  Civil 
Procedure. 

[1]  It  is  undisputed  that  B.  B.  Groom  had  no  connection  with  the 
concern  and  he  was  not  called  as  a  witness,  nor  his  deposition  read. 
There  was,  however,  put  in  evidence  a  portion  of  a  deposition  made 
by  the  decedent  himself  in  a  previous  action,  where,  in  answer  to 
questions  as  to  his  connection  with  H.  T.  Groom  or  B.  B.  &  H.  T. 
Groom,  Mgrs.,  he  said : 

"I  have  an  agreement  with  H.  T.  Groom  to  buy  and  breed  high-grade  cat- 
tle. The  agreement,  which  was  oral,  was  that  I  was  to  be  reimbursed  for  all 
disbursements  made,  and  both  of  us  were  to  share  in  profits  that  might  ac- 
crue." 

It  is  fairly  to  be  inferred  from  the  testimony  that  the  notes  were 
given  in  payment  of  feed  furnished  for  cattle  thus  raised.  This  state- 
ment by  the  intestate  as  to  his  connection  with  B.  B.  &  H.  T.  Groom, 
Mgrs.,  was  in  no  way  contradicted  or  expfained  by  the  defendant  It 
was  therefore  prima  facie  sufficient  to  prove  the  existence  of  the  part- 
nership, and  that  defendant's  intestate  was  a  member  of  it  An  agree- 
ment for  sharing  in  the  profits  of  a  business  is  sufficient  to  constitute 
a  partnership  as  to  third  persons  (Hackett  v.  Stanley,  115  N.  Y.  625, 
22  N.  E.  745;  Leggett  v.  Hyde.  58  N.  Y.  272,  17  Am.  Rep.  .244;  HuO 


Digitized  by 


Google 


Sup.  Ct) 


ANDEBSON   V.  HXIKOIS  StrBBlT  CO. 


7i& 


V.  Barth,  48  App.  Div.  590,  62  N.  Y.  Supp.  946),  and  it  is  not  neces- 
sary that  the  agreement  should  be  to  share  in  losses  also  (Manhattan 
Brass  &  Mfg.  Co.  v.  Sears,  45  N.  Y.  797,  6  Am.  Rep.  177). 

[2]  As  to  the  insolvency  of  the  surviving  partner,  at  the  beginning 
of  the  trial,  plaintiff's  counsel  conceded  that,  in  order  to  recover,  it 
would  be  necessary  for  him  to  prove,  not  only  the  existence  of  the 
partnership,  but  that  the  surviving  partner  was  insolvent.  The  com- 
plaint alleged  that  both  H.  T.  Groom  individually  and  the  partnership 
were  insolvent,  unless  the-  latter  owned  certain  lands  in  Texas  which 
were  claimed  by  the  defendant  as  part  of  the  individual  estate  of  Van 
Beuren.  The  answer  affirmatively  alleged  that  the  land  referred  to 
was  owned  by  Van  Beuren's  estate,  and  denied  that  it  was  a  partner- 
ship asset.  The  testimony  clearly  established  that  H.  T.  Groom  was 
insolvent,  unless  he  had  an  interest  in  such  land.  That  he  did  not 
have  such  interest  was  admitted  in  the  defendant's  answer.  Such  fact 
was  there  affirmatively  alleged,  and  that  the  same  belonged  solely  to 
the  estate  of  the  intestate.  It  was  therefore  unnecessary  for  the  plain- 
tiff to  show  that  Groom  had  no  interest  in  such  lands.  Outside  of  this 
land,  as  indicated,  the  proof  was  amply  sufficient  to  establish  insol- 
vency. 

The  judgment  appealed  from,  therefore,  is  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event    All  concur. 


ANDERSON  v.  ILLINOIS  SURETY  CO. 

(Snpreme  Court,  Appellate  Division,  First  Department    July  10,  1913." 

TsiAL  (I  339*) — Vebdict — Exchan<}b  of  and  Reoonvenino  Jubt. 

The  stipulation,  under  which  a  case  was  submitted  to  the  jury,  that 
a  sealed  verdict  might  be  rendered,  and  that  It  be  received  the  follow- 
ing Monday  in  another  part  of  the  court  in  wUch  the  Judge  would  then 
be  sitting,  and  that  the  verdict  might  be  received  In  the  absence  of  the 
Jury,  contemplating  that  the  Jury  would  not  again  come  into  court  the 
Jury  was  virtually  discharged,  so  that  it  could  not  be  reconvened  and 
permitted  to  render  a  verdict,  when,  it  being  unable  to  agree,  the  officer 
in  charge,  pursuant  to  instructions  received  from  the  judge,  allowed  the 
Jurors  to  separate,  though  the  officer,  as  Instructed  by  the  judge,  told  the 
jurors  to  be  in  court  on  the  following  Monday;  and  this  though  the 
jurors  were  able  to  agree  on  one  of  the  three  questions  submitted  to 
them,  their  answer  merely  showing  plaintiff-  was  entitled  to  some  recov- 
ery, but  not  authorizing  a  judgment  for  him  in  the  absence  of  a  finding 
as  to  the  amount  of  recovery. 

[Ed.  Note.— For  other  cases,  see  TrUl,  Cent  Dig.  ||  791-794 ;  Dea  Dig. 
I  339.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  B.  Anderson  against  the  Illinois  Surety  Company. 
From  an  order  denying  a  motion  to  set  aside  for  irregularity  the  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  cause  restored 
to  calendar. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 
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L.  Laflin  Kellogg,  of  New  York  City,  for  appellant. 
Louis  Burgess,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  irregularity  of  which  defendant  complains  con- 
sisted of -reconvening  a  jury  after  it  had  disagreed,  and,  as  it  is  claimed, 
been  discharged,  and  resubmitting  the  case  to  them.  The  defendant  is 
sued  upon  a  bond  conditioned  for  the  faithful  performance  by  the 
Gurlitt-Manning  Company,  of  a  contract  to  build  a  home,  the  plaintiff's 
claim  being  that  that  company  defaulted  in  its  contract,  whereby  he 
was  damaged. 

The  trial  was  concluded  and  the  case  submitted  to  the  jury  on  Friday 
February  28,  1913,  the  last  day  of  the  February  term.  Three  questions 
were  put  to  the  jury,  as  follows :  (1)  What  was  the  date  of  the  com- 
pletion of  the  work  under  the  Gurlitt-Manning  contract,  as  completed 
by  the  plaintiff?  (2)  What  was  the  excess  of  the  fair  cost  of  comple- 
tion as  completed  by  tiie  plaintiff  over  and  above  the  cost  as  covered 
by  the  Gurlitt-Manning  contract?  (3)  Is  the  plaintiff  entitled  to  recover 
damages  for  the  rental  value  of  the  property,  and,  if  so,  for  what 
time  and  for  what  amount?  It  was  stipulated  that  a  sealed  verdict 
might  be  rendered,  and  that  it  be  received  on  the  following  Monday  in 
another  part  of  the  court  in  which  the  justice  who  presided  at  the  trial 
would  then  be  sitting.  It  was  further  stipulated  that  the  verdict  might 
be  received  in  the  absence  of  the  jury  with  the  same  force  and  effect 
as  if  the  jury  were  present.  The  jury  deliberated  until  about  midnight, 
when,  being  unable  to  agree,  the  officer  in  charge,  in  pursuance  of  in- 
structions received  from  the  justice,  allowed  £em  to  separate.  The 
instructions  to  the  officer  were  to  tell  the  jury  to  be  in  court  oa  the 
following  Monday  morning  and  he  did  so  tell  them,  but  evidently  they 
did  not  all  understand  him  because  only  a  part  of  them  responded. 
On  Saturday,  by  direction  of  the  justice,  a  postal  card  was  sent  to  each 
juror  instructing  him  to  present  himself  in  court  on  Monday  morning. 
All  but  two  responded,  when  it  appeared  that  the  jury  had  been  able 
to  agree  upon  the  date  in  answer  to  the  first  question,  but  had  not 
been  able  to  agree  upon  answers  to  the  second  and  third  questions. 
The  matter  was  postponed  until  Tuesday  morning,  when  all  the  jurors 
appeared  and  were  further  instructed  by  the  court,  who  informed 
them  that  their  answer  to  the  first  question  established  plaintiff's  right 
to  recover  some  damages,  and  then  sent  them  out  to  answer  the  second 
and  third  questions,  which  in  time  they  did.  Upon  these  answers  a 
judgment  was  directed  in  favor  of  plaintiff.  All  these  proceedings 
were  under  the  objection  and  exception  of  defendant's  counsel. 

We  are  of  opinion  that  the  regularity  of  the  proceeding  turns  upon 
the  question  whether  the  jury  were  discharged  on  Friday  night,  when, 
having  been  unable  to  fully  agree,  they  were  allowed  to  separate,  for, 
as  remarked  by  Andrews,  J.,  in  Rippley  v.  Frazer,  69  Misc.  Rep.  415, 
127  N.  Y.  Supp.  577,  no  case  has  been  found  holding  that,  after  a 
jury  has  been  formally  discharged  by  the  court,  it  may  be  reconvened 
and  permitted  then  to  render  a  verdict.  The  cases  cited  by  respondent 
may  all  be  brought  within  two  classes:  Where  the  jury  has  in  fact 
agreed  upon  a  verdict  which  necessarily  demands  the  entry  of  a  judg- 
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ment,  although  by  mistake  the  verdict  may  not  have  been  improp- 
;rly  announced  or  recorded,  or  where  the  jury,  having  arrived  at  an 
igreement,  has  remained  in  charge  of  the  case  and  under  control  of 
the  court  and  has  been  sent  back  to  correct  an  obvious  error,  or  to 
:omplete  an  imperfect  verdict.  That  the  jury  in  the  present  case  was 
virtually  discharged  when  it  was  allowed  to  separate  seems  to  be  clear, 
rhe  stipulation  of  the  parties  contemplated  that  the  jury  should  not 
igain  come  into  court,  and  the  direction  of  the  justice  that  the  jurors 
should  appear  before  him  on  Monday  morning  did  not  amount,  as 
ive  consider,  to  leaving  the  case  still  under  their  advisement.  Nor  was 
Jie  case  one  in  which  the  question  upon  which  the  jury  had  been 
ible  to  agree  required,  without  any  further  finding,  a  judgment  for 
)laintiff.  It  is  true  that,  as  stated  by  the  Justice,  their  answer  necessi- 
ated  some  recovery  by  plaintiff,  but  the  amount  of  the  recovery  re- 
nained  still  to  be  determined.  We  are  aware  that  the  courts  have  gone 
o  considerable  lengths  in  saving  verdicts  under  somewhat  similar  cir- 
:umstances,  but  no  case,  as  we  think,  has  gone  so  far  as  it  would  be 
lecessary  to  go  to  uphold  the  judgment  in  the  present  case  and  we  feel 
;hat  we  should  not  go  so  far,  regrettable  as  it  is  that  the  result  of  a 
ong  trial  should  be  lost. 

The  order  appealed  from  permits  a  renewal  of  the  mption  upon  a 
:omplete  record  of  a  trial.  Ordinarily  we  do  not  review  an  order 
vhen  permission  to  renew  is  given,  but,  in  the  present  case,  we  are  un- 
ible  to  perceive  that  a  record  of  the  trial  would  throw  any  light  upon 
he  occurrences  which  happened  after  the  submission  of  the  case  to  the 
jury. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
)ursements,  and  the  judgment  vacated,  the  cause  being  restored  to  the 
:rial  calendar  as  nearly  as  may  be  in  the  position  it  would  have  occu- 
jied  if  the  jury  had  been  recorded  as  disagreeing.    All  concur. 


McCAMMON  V.  KAISER. 
(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

L.  Contracts  (g  334*) — Action — Pleadinob — Pebfobuancb. 

A  complaint  alleging  defendant's  oral  promise  that  if  plaintiff  would 
release  him  from  an  agreement,  and  allow  him  to  become  the  sole  owner 
of  certain  lots,  free  from  any  claim  of  plalntlft,  defendant  would  pay  a 
certain  sum,  without  alleging  that  plaintiff  agreed  to  transfer  his  in- 
terest, or  to  release  the  defendant  from  the  contract,  or  hart  ever  ten- 
dered a  conveyance  or  release,  simply  alleged  an  executory  promise  with- 
out consideration,  insufficient  to  sustain  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §§  1060-1663; 
Dec.  Dig.  §  334.*] 

!.  Action  ($  62*) — Cause  of  Action — Existence  at  Commencement  of  Suit. 

In  an  action  to  recover  a  sum  of  money,  plaintiff's  tender  of  perform- 
ance at  the  trial  would  not  give  a  cause  of  action  when  the  action  was 
commenced. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent  Dig.  g;  345-347;  Dec. 
Dig,  i  62.*] 

*VoT  otbar  cases  see  aam*  toplo  ft  I  humbu  In  Deo.  A  Am.  Dig*.  1907  to  date.  A  Rep'r  Indexw 
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S.  Fbattds,  Statute  of  (|  73*) — ^Aobeehknt  as  to  Reai.  Estate. 

A  verbal  contract  to  sell  an  interest  In  real  property  is  not  enforceable. 
[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  {{  119- 
121 ;   Dec.  Dig.  {  73.*] 

Dowling,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Thomas  A.  McCammon  against  Jacob  Kaiser.  From  a 
judgment  entered  upon  a  verdict  of  the  jury  and  from  an  order  deny- 
ing his  motion  for  new  trial,  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

James  P.  Collins,  of  Brooklyn,  for  appellant. 

Thomas  O'Callaghan,  of  New  York  City,  for  respondent. 

INGRAHAM,  P.  J.  [1,  2]  This  action  is  at  law,  and  the  recovery 
is  based  upon  an  agreement  between  plaintiff  and  his  assignors  on  the 
one  part  and  the  defendant  on  the  other,  by  which,  as  the  complaint 
alleges,  "the  said  defendant  agreed  to  and  with  this  plaintiff,  George 
F.  Stainton,  Robert  Matherson,  and  Annie  E.  Stainton  that  if  they 
would  release  the  said  defendant  from  said  contract  aforesaid,  and 
permit  and  allow  him  to  become  the  sole  owner  of  said  lots  afore- 
said, free  and  clear  from  any  claim  or  demand  by  said  plaintiff  and 
his  associates,"  the  defendant  would  pay  and  allow  to  them  $2,285.88, 
which  said  sum  the  defendant  agreed  to  pay.  There  is  no  allegation  in 
the  complaint  that  the  plaintiff  or  his  associates  agreed  to  transfer  their 
interest  in  the  lots  or  release  the  defendant  from  the  contract,  or  had 
ever  tendered  a  conveyance  or  release.  Thert  is  simply  an  allegati&n 
of  an  executory  promise  without  consideration,  and  without  even  an 
allegation  of  an  offer  to  perform.  This  is  evidently  insufficient  to  sus- 
tain a  cause  of  action.  At  the  opening  of  the  trial,  defendant  moved 
to  dismiss  the  complaint ;  and  the  court  said  he  would  entertain  a  mo- 
tion to  amend  the  complaint.  Whereupon  the  plaintiff  asked  to  amend 
the  complaint  by  inserting  an  allegation  that  plaintiff  offers  to  deliver 
to  the  defendant  a  full  and  complete  release  of  all  claims  to  said  con- 
tract of  purchase  of  said  lots  upon  payment  of  $2,285.88,  with  inter- 
est. Over  objection  and  exception  of  defendant,  this  amendment  was 
allowed,  but  still  no  cause  of  action  was  alleged.  The  action  was  at 
law  to  recover  a  sum  of  money,  and  a  tender  of  performance  at  the 
trial,  if  an  enforceable  contract  had  been  alleged,  would  not  have  given 
plaintiff  a  cause  of  action  when  the  action  was  commenced.  But,  as 
I  look  at  it,  there  was  no  enforceable  contract  alleged.  The  court  re- 
served decision  on  the  motion  to  dismiss,  to  which  the  defendant  ex- 
cepted. 

[3]  The  plaintiff  then  offered  evidence  to  show  that  the  defendant 
came  to  him  and  his  associates,  and  suggested  that  they  take  an  option 
on  some  lots  in  Brooklyn ;  that  plaintiff  and  his  associates  agreed  and 
paid  defendant  various  sums  of  money ;  that  subsequently  defendant 
said  to  the  plaintiff  that  they  ought  to  build  on  the  lots,  and  that  plain- 

•For  oUMr  oaa«  ■••  nm*  toplo  A  I  niun  In  Dm.  4  An.  Die*.  1M7  to  date,  *  Rcp'r  Iod«z«r 
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iff  said  that  they  had  no  money,  when  defendant  said,  "If  you  cannot 
mild,  I  will  take  them  oflf  your  hands,  and  for  every  dollar  that  you 
lave  paid,  I  will  pay  you  a  dollar  and  a  half ;"  and  that  plaintiff  and 
lis  associates  agreed  to  take  this;  that  subsequently  plaintiff  asked 
lefendant  to  repay  him  the  money  that  he  had  paid,  and  that  defend- 
int  promised  that  as  soon  as  he  got  money  he  would  pay  the  money 
)ack;  that  he  would  pay  it  back  in  February,  1911;  and  that  the 
otal  payment  to  defendant  was  $1,483.92. 

No  release  was  tendered  to  defendant.  The  plaintiff  offered  in 
vidence  two  receipts  signed  by  defendant,  one  dated  December  10, 
909,  and  one  January  11,  1910,  wherein  he  admits  the  receipt  of  $425 
rom  each  of  the  parties,  and  in  the  first  receipt  he  states  that,  as  soon 
s  the  contract  for  the  purchase  of  the  lots  has  been  completed,  he  will 
nake  an  agreement  showing  that  plaintiff  and  his  associates  the  de- 
endant  and  Levy  and  Baird  should  be  the  owners  of  the  lots  share 
nd  share  alike.  And  in  the  second  receipt  defendant  agrees  that, 
>rhen  he  takes  the  deed  of  said  property,  he  will  make  either  a  contract 
if  sale  or  a  deed  of  tenancy  in  common  as  plaintiff  desires  showing 
heir  interest  in  and  title  to  said  property. 

If  these  instruments  gave  to  plaintiff  and  his  associates  any  interest 
n  the  property  purchased,  it  was  an  interest  in  real  property,  and  they 
ould  have  maintained  an  action  to  compel  defendant  to  specifically 
lerform  his  contract.  If  defendant  had  repudiated  the  contract,  plain- 
iff  could  have  maintained  an  action  to  recover  back  the  money  paid 
0  defendant  as  money  had  and  received,  but  it  does  not  appear  that 
lefendant  has  ever  repudiated  his  obligation.  If  plaintiff  acquired 
in  interest  in  real  property,  a  verbal  contract  to  sell  it  was  not  en- 
brceable,  and  I  cannot  see  upon  what  principle  plaintiff  is  entitled  to 

verdict  for  the  amount  that  defendant  agreed  to  pay  by  the  verbal 
iromise  upon  which  the  action  was  brought.  Cagger  v.  Lansing,  43 
^.  Y.  550;  Pounds  v.  Egbert,  117  App.  Div.  756,  102  N.  Y.  Supp. 
079. 

The  plaintiff  may  have  an  action  for  a  specific  performance  of  his 
ontract  to  convey,  an  action  for  the  dissolution  of  a  copartnership,  or 
n  action  for  money  had  and  received.  But  he  certainly  cannot  main- 
ain  an  action  for  the  money  to  be  paid  under  the  contract  alleged 
n  the  complaint  as  the  consideration  for  the  conveyance  or  release  of 
is  interest  in  the  real  property  therein  described. 

I  think,  therefore,  that  the  judgment  should  be  reversed,  with  costs 
3  defendant,  and  as  the  complaint  sets  up  no  cause  of  action  that  it 
hould  be  dismissed,  with  costs. 


LAUGHLIN,  SCOTT,  and  HOTCHKISS,  JJ.,  concur. 
JNG,  J.,  dissents.  . 
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KAXjIjOVK  V.  AMERICAN  EXCHANGE  NAT.  BANK  et  aL 
(Supreme  Court,  Appellate  DiTlslon,  First  Department    July  10,  1913.) 

1.  Fbaudttlent  Convetances  (I  314*)  —  Liabilitt  of  Gbantee  —  Pbbsonai. 

LlABIUTT. 

A  bank  which  received  a  mortgage  in  the  form  of  an  absolute  deed 
to  secure  notes  given  to  it  under  a  composition  agreement  with  a  bank- 
rupt, and  thus  secured  a  preference  over  other  creditors,  is  not  liable  to 
the  other  creditors  tor  the  difference  between  the  value  of  the  premises 
and  the  prior  mortgages  thereon,  even  though  the  conveyance  was  fraudu- 
lent as  to  them,  where  it  appears  that  the  bank  was  never  in  possession, 
and  the  property  has  been  sold  under  foreclosure  of  a  prior  mortgage 
for  less  than  the  amount  of  that  mortgage,  since  the  bolder  of  a  col- 
lateral security  is  not  obligated  to  pay  prior  liens  upon  the  property. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig. 
i  972;  Dec.  Dig.  i  314.*] 

2.  Fraudulent  Conveyances   (|  314*)  —  Pebsons  Liable  —  Pebsonal  Lia- 

bilitt OF  Gbantee — Defbeciation  ob  Sale  of  the  FBEiasES. 

In  an  action  to  set  aside  a  fraudulent  conveyance,  equity  may  award 
a  money  judgment  against  the  grantee  where  he  has  depreciated  tlie 
value  of  the  property  or  put  it  out  of  his  power  to  reconvey  by  a  sale 
thereof. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig. 
1972;    Dec.  Dig.  {  814.»] 
8.  Fbaudulent  Conveyances  (J  262*)— Remedies  of  Cbkditobs — ^Pabties — 
Plaintiffs. 

One  creditor  cannot  sue  another  to  set  aside  a  conveyance  on  the 
ground  that  It  constituted  a  preference  in  violation  of  a  composition 
agreement  without  suing  on  behalf  of  all  creditors  similarly  situated, 
since  otherwise  the  Judgment  would  amount  to  a  preference  in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  f 
739;    Dec  Dig.  {  262.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Elias  N.  Mallouk  against  the  American  Exchange  Na- 
tional Bank  and  others.  From  a  judgment  for  plaintiff  (75  Misc.  Rep. 
285,  135  N.  Y.  Supp.  78),  the  American  Exchange  National  Bank  ap- 
peals.   Reversed,  and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  BOWL- 
ING, and  HOTCHKISS,  JJ. 

Edgar  J.  Nathan,  of  New  York  City,  for  appellant. 
David  J.  Gallert,  of  New  York  City,  for  respondent 

Mclaughlin,  J.  On  the  nth  of  August,  1909,  Alexander  Ya- 
min  and  Thomas  Rahaim,  composing  the  firm  of  Rahaim  &  Malhami, 
were  adjudged  bankrupts.  Shortly  thereafter  a  composition  agreement 
was  submitted  to  their  creditors,  including  the  appellant  the  American 
Exchange  National  Bank.  The  agreement  provided  for  a  settlement 
upon  a  basis  of  25  per  cent. — 10  per  cent,  in  cash  and  15  per  cent, 
in  notes — half  of  which  were  payable  in  six  months  and  half  in  one 
year.  The  composition  agreement  was  signed  on  the  28th  or  29th 
of  October,  1910,  and  shortly  thereafter  the  bankrupts  conveyed  cer- 
tain real  estate  in  the  city  of  New  York  to  one  Rush,  a  representative 

•For  oUiar  caus  «M  wun«  topic  A  i  huubu  In  Deo.  4  Am.  Dig*.  1M7  to  itXit,  *  R«p'r  XndszM 
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of  the  bank,  and  at  the  same  time  gave  to  it  the  notes,  together  with 
other  notes  representing  25  per  cent,  additional  of  its  claim.  Rush  im- 
mediately thereafter  executed  and  delivered  to  the  bank  a  declaration 
of  trust  stating  that  he  held  the  conveyance  merely  as  collateral  se- 
airity  for  the  payment  of  the  notes,  and  that  he  had  no  personal  in- 
terest in  the  same.  The  conveyance  to  Rush  was  subject  to  a  first 
mortgage  of  $30,000  and  to  a  second  mortgage  of  $8,000,  and  at  the 
^me  the  composition  agreement  was  signed  and  the  conveyance  de- 
livered an  action  was  pending  to  foreclose  the  first  mortgage.  On  the 
I9th  of  March,  1910,  an  action  was  also  commenced  to  foreclose  the 
second  mortgage  and  a  receiver  of  the  rents  was  on  application  of  the 
olaintiff  appointed.  On  the  10th  of  May,  1910,  the  action  to  fore- 
Jose  the  first  mortgage  was  discontinued.  The  action  to  foreclose 
;he  second  mortgage  was  prosecuted  to  judgment,  under  which  a  sale 
(vas  had  on  the  24th  of  October,  1910;  the  plaintiif  purchasing  the 
iame  subject  to  the  first  mortgage  for  $12,750.  After  paying  the 
imount  -due  on  the  mortgage,  together  with  the  costs  and  expenses  of 
:he  sale,  there  was  a  deficiency  of  $352.50.  The  notes  given  to  the 
:reditors  were  not  paid.  Certain  of  the  creditors  brought  actions  upon 
:hem  against  the  bankrupts,  and  having  procured  judgments  assigned 
:hem  to  the  plaintiff,  who  thereupon  brought  this  action  to  set  aside 
he  conveyance  to  Rush,  and  for  an  accounting,  on  the  ground  that 
:he  same  was  fraudulent  as  to  him,  since  the  giving  of  the  additional 
lotes  and  the  conveyance  were  in  pursuance  of  a  secret  arrangement 
)r  understanding  with  the  bank  to  induce  it  to  sign  the  composition 
igreement. 

At  the  trial  the  foregoing  facts  appeared,  and  in  addition  thereto 
:hat  the  appellant  never  received  anything  by  reason  of  the  conveyance. 
Notwithstanding  that  fact  the  court  found  the  value  of  the  premises 
:onveyed  at  the  time  of  the  conveyance  was  $6,500  over  and  above 
he  two  mortgages,  and  the  rental  value  intermediate  the  conveyance 
ind  the  appointment  of  the  receiver  in  the  foreclosure  action,  $252.47, 
hat  the  conveyance  as  to  the  plaintiff  was  fraudulent,  and  since  Rush 
vas  not  in  a  position  to  reconvey  by  reason  of  the  sale  under  the  judg- 
nent  of  foreclosure,  plaintiff  was  entitled  to  judgment  against  the 
)ank  for  the  above  ainounts,  together  with  interest  on  $6,500  from 
he  date  of  the  conveyance.  Judgment  was  thereafter  entered  for  this 
imount,  from  which  the  bank  appeals. 

[1]  I  am  of  the  opinion  the  judgment  appealed  from  should  be  re- 
versed. The  conveyance,  though  in  the  form  of  a  deed,  was  in  fact  a 
nortgage  given  as  collateral  security  for  the  payment  of  the  notes. 
Such  mortgage  was  subordinate  to  the  two  prior  ones;  and,  if  it  be 
issumed  that  it  was  in  fact  fraudulent  as  to  the  plaintiff,  nevertheless 
t  did  him  or  his  assignors  no  injury  whatever.  The  bank  never  took 
wssession  of  the  property,  never  did  .anything  to  depreciate  its  value, 
ind  never  received  anything  from  it.  The  mortgage,  so  far  as  the 
)ank  and  all  the  other  parties  were  concerned,  was  a  nullity — the  prior 
itens  entirely  exhausting  whatever  value  the  land  had.  One  who  holds 
)roperty,  either  real  or  personal,  as  collateral  security  for  the  payment 
>f  a  debt,  is  not  obligated  to  pay  prior  liens  thereon,  or  in  default 
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thereof  be  held  liable  to  respond  in  damages  for  the  difference  be- 
tween the  value  of  the  property  at  the  time  he  takes  it  and  what  it 
subsequently  brings  to  satisfy  such  prior  liens. 

[2]  It  is  true  that  in  an  action  to  set  aside  a  fraudulent  convey- 
ance a  court  of  equity  may  award  a  money  judgment  against  a  fraudu- 
lent grantee,  provided  he  has,  by  some  act  of  his  own,  depreciated  the 
value  or  by  sale  put  it  out  of  his  power  to  reconvey.  In  such  case  the 
judgment  may  be  either  for  the  value  of  the  property  at  the  time  of 
the  conveyance,  or  for  the  proceeds  received  by  the  grantee  when  he 
disposed  of  it.  Valentine  v.  Richardt,  126  N.  Y.  272,  27  N.  E.  255 ; 
Hamilton  National  Bank  v.  Halsted,  134  N.  Y.  520,  31  N.  E.  900,  30 
Am.  St.  Rep.  693;  Decker  v.  Decker,  108  N.  Y.  128,  15  N.  E.  307; 
Skillin  V.  Maibrunn,  75  App.  Div.  588,  78  N.  Y.  Supp.  436,  affirmed 
176  N.  Y.  588,  68  N.  E.  1124. 

In  the  case  before  us  the  bank  did  nothing  to  depreciate  the  value  of 
the  property  covered  by  the  conveyance  to  Rush,  nor  was  the  sale 
under  the  mortgage  foreclosure  in  any  way  attributable  to  it.  Obvi- 
ously, under  such  circumstances,  a  money  judgment  against  it  is  im- 
proper. Wasey  v.  Holbrook,  141  App.  Div.  336,  125  N.  Y.  Supp. 
1087,  affirmed  206  N.  Y.  708,  99  N.  E.  1119;  Hamilton  National 
Bank  v.  Halsted,  supra;  Loos  v.  Wilkinson,  113  N.  Y.  485,  21  N.  E. 
392,  4  L.  R.  A.  353,  10  Am.  St.  Rep.  495 ;  Dunphy  v.  Kleinschmidt, 
78  U.  S.  (11  Wall.)  610,  20  L.  Ed.  223;  Hosmer  v.  Tiffany,  124  App. 
Div.  287,  108  N.  Y.  Supp.  943.  It  got  nothing  by  the  conveyance,  and 
therefore  there  is  nothing  for  which  it  can  account. 

[3]  I  am  also  tmable  to  see  how  the  plaintiff  is  in  a  position  to  main- 
tain the  action,  even  if  it  be  assumed  that  the  bank  did  receive  some- 
thing of  value.  The  action  is  brought,  not  on  behalf  of  the  plaintiff 
and  other  composition  creditors  similarly  situated,  but  solely  for  the 
benefit  of  the  plaintiff.  He  seeks  to  set  aside  the  conveyance  on  the 
ground  that  the  bank  received  a  preference  over  the  other  creditors 
who  entered  into  the  agreement^  and  yet  he  is  endeavoring  to  do  the 
same  thing  by  a  judgment  of  the  court. 

On  both  grounds,  therefore,  I  am  of  the  opinion  the  judgment  ap- 
pealed from  should  be  reversed,  with  costs,  and  the  complaint  dis- 
missed, with  costs.    All  concur. 


In  re  EDELMEYER. 

(Supreme  Court,  Appellate  DItIsIod,  First  Department.    July  10,  1913.) 

1.  ExEcuTOBS  AND  Aduinistbatobs  (§  69*) — Manaocubnt  of  Estate — Lia- 

BILITT. 

An  executor  wbo  in  proceedings  to  settle  his  account  teotlSes  ttiat  a 
horse  bought  by  testator  belonged  to  a  corporation  and  was  bought  for 
it,  and  who'  shows  that  he  has  full  knowledge  of  the  facts,  cannot,  when 
uncontradicted,  be  surcharged  for  the  value  of  the  horse. 

[EkI.  Note. — For  other  cases,  sm  Executors  and  Administrators,  GnA. 
Dig.  I  1875;    Dec.  Dig.  i  69.»] 
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EXECUTOES   AKD   ADUINISTBATOBS    (§    105*) MANAGEMENT    OF    ESTATE- 

BILITY. 

Where  testator  mingled  In  his  account  in  a  bank  his  own  funds  with 
those  of  a  corporation,  the  executor  enumerating  the  items  of  deposit 
belonging  to  the  corporation  was  liable  only  for  the  balance  of  the  de- 
posit. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  S  399 ;  Dec.  Dig.  §  105.*] 

EXECUTOBS  AND  ADM1NISTBAT0B8  (§  131*) — MANAGEMENT  OF  ESTATE LIA- 
BILITY. 

Where  some  of  the  heirs  of  testator  devising  real  estate  to  his  execu- 
tor in  trust  to  pay  the  Income  released  the  executor  from  liability  for 
rent  for  premises  occupied  by  them,  the  executor  cited  to  account  must 
be  charged  with  the  rent  which  he  should  have  collected,  but  must  be 
credited  on  the  same  accounting  with  the  amount  thereof  for  equal  divi- 
sion between  the  heirs  occupying  the  premises. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §  541-544;    Dec.  Dig.  f  131.*] 

ExEcuTOBs  AND  Administbatobs  (§  487*) — Management  of  Estate — Com- 
pensation. 

Where  an  executor  did  not  endeavor  to  perpetrate  any  fraud  on  the 
estate,  though  his  system  of  keeping  voiichers  was  confusing  and  un- 
businesslike, and  his  mistakes  were  not  deliberate,  and  he  was  not  re- 
sponsible for  the  excessive  expense  of  a  reference  in  proceedings  to  ac- 
count, he  was  properly  allowed  compensation,  and  the  expense  was  prop- 
erly charged  to  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  2257-2266;    Dec.  Dig.   §  487.*] 

Appeal  from  Order  of  Suri'ogate,  New  York  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  Walter  S. 
delmeyer,  as  executor  and  trustee  of  John  H.  Edelmeyer,  deceased, 
rem  a  decree  settling  the  account,  the  executor  appeals.  Modified 
id  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LARKE,  BOWLING,  and  HOTCHKISS,  JJ. 

William  J.  Martin,  of  New  York  City,  for  appellant. 
Thomas  W.  Churchill,  of  New  York  City,  for  respondent. 

DOWLING,  J.  John  H.  Edelmeyer  died  August  21,  1907,  leaving 
is  entire  estate  to  his  executors,  in  trust  to  pay  the  income  therefrom 
I  his  widow,  Emily  C,  for  life,  and  upon  her  death  to  divide  the 
rincipal  of  the  trust  fund  equally  among  the  surviving  children  and 
le  issue  of  deceased  children,  who  were  to  take  per  stirpes,  and  not 
;r  capita.  Walter  S.  Edelmeyer,  one  of  the  sons,  alone  qualified  as 
iccutor,  the  executrix  named  in  the  will  having  renounced.  The  wid- 
(V  died  March  10,  1910.  The  executor  was  cited  to  render  his  ac- 
)unt,  which  he  did  pursuant  to  order  of  the  Surrogate's  Court.  Some 
)  objections  having  been  filed  thereto,  the  matter  was  sent  to  a  ref- 
■ee.  Eleven  months  have  elapsed  between  the  commencement  and 
le  closing  of  taking  testimony  at  a  large  expense  in  fees,  as  the  re- 
lit of  which  only  three  items  of  surcharge  upon  the  debit  side  of  the 
xount  were   sustained.     From  these  the  present  appeal   is   taken. 

I'or  oUier  cases  see  same  topic  &  {  ncmbbb  in  Dec.  &.  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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From  the  credit  side  of  his  account  were  deducted  by  the  referee 
items  aggregating  $3,314.78,  of  which  $2,093.80  was  the  amount  of  a 
credit  erroneously  appearing  upon  both  the  executor's  and  trustee's 
accounting ;  $250  was  a  fee  paid  his  attorneys  after  the  period  covered 
by  his  account;  $660.98  was  for  a  discrepancy  in  coal  bills;  and  $310 
represented  errors  in  charges  as  between  the  two  accounts  and  dis- 
crepancies between  vouchers  and  credits. 

[1J  The  first  surcharge  questioned  by  this  appeal  is  for  the  value 
of  a  horse  called  "Prince."  The  executor  was  improperly  charged 
therewith.  His  testimony  as  to  the  ownership  of  the  horse  was  the 
sole  evidence  thereupon.  The  referee  relies  upon  one  line  of  evidence 
"John  H.  Edelmeyer  bought  him,"  which  is  separated  from  the  pre- 
ceding and  following  tesumony,  which  afhrmatively  shows  that  the 
horse  belonged  to  l^elmeyer  &  Morgan  Hod  Elevator  Company,  a 
corporation,  that  it  was  bought  for  tnem,  worked  in  their  business, 
and  had  always  been  their  property.  This  was  directly  sworn  to  by 
the  executor,  who  had  full  knowledge  of  the  details  of  his  father  s 
business  as  well  as  that  of  the  corporation.  This  surcharge  was  erro- 
neous, and  should  be  set  aside. 

[2]  The  second  surcharge  is  the  difference  between  the  total  amount 
of  the  decedent's  deposit  in  the  Com  Exchange  Bank,  $1,271.58,  and 
the  simi  of  $591.66  thereof,  which  the  executor  claimed  to  be  the 
property  of  the  decedent.  It  appears  without  dispute  that  decedent 
mingled  in  this  account  his  own  funds  with  those  of  the  corporation 
and  the  executor  enumerated  the  items  of  deposit  which  he  swore 
positively  belonged  to  the  corporation,  giving  the  sources  thereof. 
This  evidence  was  in  no  way  attacked,  and  the  surcharge  was  there- 
fore improper. 

[3]  The  third  surcharge  is  for  rent  which  should  have  been  collect- 
ed for  premises  226  West  Seventy-First  street,  which  had  been  occu- 
pied by  certain  of  the  heirs  under  an  agreement  between  them  where- 
by they  released  the  executor  from  Uability  arising  thereunder.  This 
surcharge  was  proper,  but  the  executor  is  entitled  to  credit  against 
same,  for  the  same  amount,  to  be  divided  equally  between  the  heirs 
who  occupied  the  premises,  released  the  executor  from  all  liability 
for  rent  thereunder,  and  signed  the  agreement  which  is  in  evidence 
herein. 

The  respondent's  reply  to  this  is  that  the  charge  over  should  be 
made  in  a  subsequent  accounting;  but  the  agreement  is  in  evidence, 
the  facts  are  undisputed,  and,  if  the  executor  is  to  be  charged  for  not 
collecting  the  rents,  it  should  be  charged  back  against  those  who  as- 
sumed to  use  the  house  and  released  him  from  liability  for  their  ac- 
tion and  his  inaction. 

[4]  It  thus  appears  that  the  executor  is  not  surcharged  with  any 
receipts  whatever,  and  his  surcharge  of  disbursements  is  $3,300,  out 
of  an  estate  of  ^7,000.  Of  this  as  before  stated,  $2,093  is  a  mere 
bookkeeping  entry  and  $250  is  for  payment  of  legal  services  made 
after  the  accounting  had  been  filed.  The  executor  has  not  been  proved 
guilty  of  such  fraud  or  misconduct  as  justified  the  imposition  of  the 
costs  of  the  reference  on  him  personally,  or  the  loss  of  his  commis- 
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sions.  While  his  system  of  keeping  his  vouchers  was  confusing  and 
unbusinesslike,  it  does  not  appear  that  he  was  endeavoring  to  perpe- 
trate any  fraud  on  the  estate,  or  that  his  mistakes  were  deliberate. 
Nor  does  it  clearly  appear  that  he  was  responsible  for  the  long  drawn- 
out  reference  or  its  excessive  expense.  The  decree  appealed  from  will 
be  modified  by  striking  out  the  surcharges  of  the  horse  "Prince"  and 
of  the  difference  in  the  bank  deposit ;  by  charging  the  expenses  of  the 
reference  and  the  costs  of  the  respondent  to  the  estate  and  not  to  the 
executor  personally;  by  striking  out  the  provision  that  the  executor 
and  trustee  "has  grossly  mismanaged  the  estate,  in  effect  converted  a 
part  of  the  estate  to  his  own  use,  keeping  improper  accounts  and  sub- 
jecting the  parties  interested  to  great  difficulty  and  expense  to  unravel 
them  and  that  the  proceedings  herein  have  been  prolonged  and  de- 
layed through  the  neglect  of  the  executor  and  his  counsel  in  charge  of 
these  proceedings" ;  and  by  allowing  the  executor  his  commissions  and 
costs  upon  the  accounting.  , 

As  so  modified,  it  will  be  affirmed,  with  costs  to  both  parties,  pay- 
able out  of  the  estate.    All  concur. 


SCHLESINOEB  v.  SCHLESINGER  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1913.) 

1.  COUBTS  (18  200%,  200%*) — SUBBOQATB'8  CouBX — Equitabu!  Rkuet — CON- 

FUCTiNO   Claims. 

Tbe  Surrogate's  Court  Is  without  Jurisdiction  to  grant  equitable  relief, 
or  to  decide  conflicting  claims  with  respect  to  a  distributive  share  of  an 
estate. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent.  Dig.  {{  476,  477,  470; 
Dec.  Dig.  is  200%,  200%.*] 

2.  E^ECtJTOBS   AND   ADHINISTBAT0B8    (|   315*) — DISTRIBUTION — EnFOBCEUSNT — 

Injunction. 

Where  an  executor  has  a  disputed  claim  against  the  estate  of  one  of 
the  distributees,  and  has  given  a  bond  to  secure  the  payment  of  all  mon- 
eys due  that  estate,  he  is  entitled  to  a  temporary  injunction  to  restrain 
the  Issuance  of  execution  for  the  distributive  share  due  that  estate  pend- . 
Ing  a  decision  as  to  the  merits  of  his  claim;  it  appearing  that  the  ad- 
ministratrix of  the  other  estate  and  all  the  next  of  kin  are  insolvent, 
and  that  the  bond  of  the  administratrix  is  insufficient  to  protect  tbe 
amount  claimed. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  IS  1298-1314;    Dec.  Dig.  g  315.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Leo  Schlesinger  against  Elizabeth  Schlesinger  and  others. 
From  an  order  denying  a  motion  to  continue  a  temporary  injunction, 
plaintiff  appeals.    (3rder  reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Martin  L.  Stover,  of  New  York  City,  for  appellant. 

Alexander's.  Bacon,  of  New  York  City,  for  respondent  Elizabeth 
Schlesinger. 

•For  other  case*  see  same  topic  *  I  NUllBBB  in  Deo.  A  Am.  Digs.  1907  to  date,  4b  Rep'r  Indexes 
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LAUGHLIN,  J.  The  plaintiff  and  the  defendant  Baldwin  Schles- 
inger  are  the  executors  under  the  last  will  and  testament  of  their  fa- 
ther, Abraham  Schlesinger,  who  died  on  the  18th  day  of  January, 
1898;  and  Mark  Schlesinger,  whose  administratrix  is  a  party  defend- 
ant was  a  legatee  under  the  will.  On  or  about  the  15th  day  of  July, 
1910,  Baldwin  Schlesinger,  as  such  executor,  filed  an  account  of  the 
proceedings  of  the  executors  in  the  Surrogate's  Court  of  the  county 
of  New  York,  and  thereafter  and  on  the  24th  day  of  March,  1913,  a 
decree  of  the  Surrogate's  Court  was  duly  entered  finally  settling  their 
accounts.  The  administratrix  of  said  Mark  Schlesinger,  deceased, 
who  was  the  plaintiff's  brother,  was  a  party  to  the  accounting  proceed- 
ing, and  by  the  decree  it  was  adjudged  that  the  executors  should  pay 
to  her  for  the  estate  of  said  Mark  Schlesinger,  deceased,  the  sum  of 
$5,102.69,  which  was  the  amount  of  his  share  in  the  estate  of  his  fa- 
ther. When  this  action  was  commenced,  the  defendant  administra- 
trix was  proceeding  to  enforce  the  liability  to  her  of  the  executors  un- 
der said  decree  by  issuing  execution  against  them  individually;  but 
the  execution  has  been  set  aside  as  against  Baldwin  Schlesinger  on  the 
ground  that  he  did  not  have  funds  of  the  estate  in  his  possession  to 
the  extent  of  the  amount  awarded  to  the  administratrix  by  the  decree. 

This  action  is  brought  to  determine  the  amount  of  the  liability  of 
the  estate  of  said  Mark  Schlesinger  to  the  plaintiff  under  an  agree- 
ment alleged  to  have  been  made  by  him  and  three  of  his  brothers  the 
provisions  of  which  are  pleaded  generally  in  the  complaint,  but  pur- 
port to  be  set  forth  in  haec  verba  in  an  affidavit  in  the  record.  As 
thus  shown,  it  appears  that  in  consideration  of  the  promises  therein 
recited,  which  are  that  plaintiff  had  advanced  money  to  one  Philip 
Baer  in  expectation  that  he  would  be  repaid  when  Baer  should  sever 
his  connection  with  the  firm  of  Leo  Schlesinger  &  Co.,  whatever  his 
connection  therewith  might  be,  and  that  an  action  was  then  pending 
in  which  the  interest  of  Baer  in  said  firm  was  to  be  determined,  and 
that  the  four  brothers  who  executed  the  agreement  desired  it  "equita- 
ble, fair  and  right"  that  plaintiff  should  "receive  repayment  of  the 
proper  amount  of  his  advances  to  said  Philip  Baer  in  tfie  event  that 
he  shall  be  unable  to  enforce  collection  of  the  same  out  of  said  busi- 
ness" and  of  the  further  consideration  of  $1  paid  to  each  of  them  the 
deceased  Mark  Schlesinger  and  his  three  brothers  severally  agreed  to 
pay  to  the  plaintiff  out  of  their  respective  interests  in  the  estate  of 
Abraham  Schlesinger,  deceased,  of  which  the  copartnership  business 
of  Leo  Schlesinger  &  Co.  formed  a  part,  one-quarter  of  the  amount 
advanced  by  him  to  one  Philip  Baer,  in  the  event  that  said  Baer  should 
not  succeed  in  establishing  a  right,  claim,  or  interest  to  a  share  in  said 
copartnership  business,  and  in  the  further  event  that  the  plaintiff 
should  be  "vmable  to  enforce  collection  of  the  same  out  of  said  busi- 
ness," and  to  have  it  adjudged  that  the  plaintiff  is  entitled  to  retain 
from  any  sums  in  his  hands  as  such  executor  the  sum  of  $10,000, 
which  he  alleges  is  the  amount  of  the  indebtedness  of  the  administra- 
trix of  Mark  Schlesinger,  deceased,  under  and  by  virtue  of  said  agree- 
ment on  account  of  the  moneys  so  advanced  by  him  to  said  Baer,  and 
to  have  said  administratrix  enjoined  and  restrained  from  enforcing 
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collection  of  the  amount  awarded  to  her  by  the  decree  of  the  Surro- 
gate's Court,  until  the  amount  found  due  from  her  to  the  plaintiff  in 
this  action  shall  be  fully  paid  and  discharged,  and  to  enjoin  payment 
to  said  administratrix  by  the  defendant  Baldwin  Schlesinger,  as  ex- 
ecutor, in  the  meantime. 

The  plaintiff  alleges  that  said  administratrix  is  financially  irrespon- 
sible, and  that  the  bond  given  by  her  as  administratrix  was  only  in  the 
sum  of  $1,000,  and  that  none  of  the  heirs  or  next  of  kin  of  her  intes- 
tate are  of  sufficient  financial  responsibility  to  respond  for  the  amount 
due  to  the  plaintiff  from  the  estate  of  Mark  Schlesinger,  deceased,  as 
aforesaid.  The  plaintiff  also  alleges  that,  since  the  accounting  pro- 
ceeding was  commenced  in  the  Surrogate's  Court,  he  has  paid  said 
administratrix  sums  aggregating  $3,000  to  be  applied  upon  any  amount 
due  to  her  as  such  administratrix,  and  that  no  part  of  this  sum  has 
been  repaid  or  has  been  allowed  upon  the  amount  found  due  from  the 
estate  of  Abraham  Schlesinger,  deceased,  to  said  administratrix,  as 
aforesaid.  It  appears  that  in  an  action  duly  brought  in  the  Supreme 
Court  to  determine  the  liability  of  said  firm  to  the  estate  of  Abraham 
Schlesinger,  deceased,  and  for  an  accounting,  to  which  action  said 
Baer  was  made  a  party  defendant  upon  the  theory  that  he  was  a  co- 
partner, or  had  an  interest  in  the  business,  a  final  decree  has  been  en- 
tered by  which  it  has  been  adjudged  that  he  was  not  a  partner  and  has 
no  interest  in  said  firm,  and  that  decree  was  affirmed  on  an  appeal  to 
this  court  and  to  the  Court  of  Appeals.  Schlesinger  v.  Baer,  143  App. 
Div.  907,  127  N.  Y.  Supp.  1143,  affirmed  205  N.  Y.  605,  98  N.  E. 
1115.  Neither  Mark  Schlesinger,  deceased,  in  his  lifetime,  nor  his 
administratrix,  was  a  party  to  that  action,  and  therefore  his  liability, 
or  that  of  his  estate,  to  the  plaintiff  under  said  agreement  could  not 
have  been,  and  was  not,  determined  in  that  action.  The  agreement 
upon  which  plaintiff's  action  is  predicated  is  repudiated  and  liability 
thereunder  is  disclaimed  by  said  administratrix.  It  is  not,  as  I  read 
the  record,  denied  that  he  executed  the  agreement ;  but  it  is  contended 
that  it  was  without  consideration,  and  was  fraudulent  and  void.  The 
learned  counsel  for  the  appellant  contends  that  the  Surrogate's  Court 
was  without  jurisdiction  to  pass  upon  the  validity  of  said  agreement, 
or  to  determine  the  amount  owing  to  plaintiff  thereunder  on  account 
of  the  interests  of  his  brothers  in  the  estate  of  their  father,  and  that 
he  requires  the  aidof  a  court  of  equity  to  prevent  the  levy  of  the  exe- 
cution upon  his  personal  property,  and  a  sale  thereof,  under  the  decree 
of  the  Surrogate's  Court,  which  would  leave  him  remediless  with  re- 
spect to  his  rights  under  the  agreement,  for  the  reason  that  he  would 
be  unable  to  realize  upon  any  judgment  that  he  might  recover  against 
said  administratrix,  either  individually  or  in  a  representative  capacity. 

[1]  It  is  well  settled  that  the  Surrogate's  Court  is  without  jurisdic- 
tion to  grant  equitable  relief,  or  to  decide  conflicting  claims  with  re- 
spect to  a  distributive  share  of  an  estate.  Matter  of  Wagner,  119  N. 
Y.  28,  23  N.  E.  200;  Matter  of  Randall,  152  N.  Y.  516,  46  N.  E.  945 ; 
Stilwell  V.  Carpenter,  59  N.  Y.  414;  Bevan  v.  Cooper,  72  N.  Y.  317; 
Sanders  v.  Soutter,  126  N.  Y.  200,  27  N.  E.  263. 

[2]  It  is  manifest,  therefore,  that,  if  the  plaintiff's  claim  has  any 
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merit,  he  is  entitled  to  a  temporary  injunction,  in  order  that  his  rights 
may  be  protected.  We  are  of  opinion  that  the  questions  with  respect 
to  the  validity  and  enforceability  of  the  agreement  should  be  left  for 
decision  upon  the  trial  of  the  issues.  The  plaintiff  has  given  an  under- 
taking .  for  the  payment  of  the  full  amount  awarded  in  behalf  of  the 
aidministratrix  by  the  Surrogate's  Court,  together  with  costs,  and  for 
any  damages  which  may  be  sustained  in  consequence  of  the  granting 
of  the  injimction  order.  We  are  of  opinion  that  the  plaintiff  was  en- 
titled to  the  injunction. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  granted,  with  $10  costs.    All  concur. 


OHILDS  T.  WHITE, 
(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

1.  NeOLIQENCE    (J    X*) — ^LlABJXITT — Pbivitt. 

The  elements  ordinarily  necessary  to  snstain  an  action  for  negligence 
are  a  .violation  of  duty  owing  by  defendant  to  plaintiff-  or  the  public  and 
Injury  resultii^g  as  a  natural  consequence  thereof,  or  which  might  hare 
reasonably  been  anticipated  to  result  therefrom. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  S  1;  Dea  Dig. 

For  other  definitions,  see  Words  and  Phrases,  voL  6,  pp.  4743-1763 ;  roL 
8,  pp.  772&-7731.] 

2.  COBPORATIONS  (|  306*) — DiBECTOBS — LlABILrTT. 

Directors  of  a  corporation  must  use  a  reasonable  degree  of  care  in  tbe 
performance  of  the  duties  pertaining  to  their  office,  and  this  duty  they 
owe  not  only  to  existing  stockholders,  but  also  to  those  from  whom  the 
corporation  may  solicit  subscriptions  for  stock  or  securities. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  IS  1457,  145S; 
Dec.  Dig.  i  306.*] 

8.  COBPOBATIONS    (J    306*) — DiBECTOBS — ^LlABILITT. 

One  who,  ^th  knowledge  of  the  insolvency  of  a  corporation  at  Its  in- 
ception, became  a  director  to  facilitate  the  sale  of  preferred  stock  of  the 
corporation,  and  who  negligently  permitted  a  third  person  to  manage  the 
affairs  of  the  corporation,  including  the  sale  of  stock  accomplished  by 
false  circulars,  false  reports  to  commercial  agencies,  and  the  payments 
of  unearned  dividends,  and  false  oral  statements  made  personally,  of 
which  acts  knowledge  could  have  been  obtained  by  a  proper  performance 
of  the  duties  of  director,  failed  to  i>erform  the  duties  he  owed  to  a  pur- 
chaser of  stock,  and  the  latter  could  recover  for  the  damages  sustained. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §{  1457,  1458; 
Dec.  Dig.  S  306.»] 

Dowllng,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  hy  William  H.  Childs  against  H.  Kirke  White.  From  a 
judgment  entered  on  a  directed  verdict  for  defendant,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HQTCHKISS,  JJ. 
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Phillips  &  Avery,  of  New  York  City  (Edgar  J.  Phillips,  Frank  M. 
Avery,  and  Earl  A.  Darr,  all  of  New  York  City,  of  counsel),  for  ap- 
pellant. 

Nicoll,  Anable,  Lindsay  &  Fuller,  of  New  York  City  (John  D. 
Lindsay,  of  New  York  City,  of  counsel),  for  respondent. 

HOTCHKISS,  J,  In  October,  1910,  plaintiff  purchased  from  the 
domestic  business  corporation  of  White,  Van  Glahn  &  Co.  $50,000  of 
its  preferred  stock  at  par.  In  May,  1911,  the  company  was  adjudged 
a  bankrupt.  By  this  action  plaintiff  seeks  to  recover  his  loss  from  de- 
fendant, whom  he  alleges  was  continuously  a  director  of  the  company 
from  its  organization  in  December,  1908,  until  its  failure.  In  brief,  the 
negligence  alleged  in  the  complaint,  evidence  tending  to  prove  which 
was  given  in  plaintiff's  behalf  at  the  trial,  was  that  defendant,  know- 
ing the  company  to  be  insolvent  at  its  inception,  became  a  director  to 
facilitate  the  sale  of  the  company's  preferred  stock  by  giving  to  the 
company  the  benefit  of  his  name  and  his  reputation  for  wealth  and 
business  success ;  that  defendant  was  negligent  in  the  performance  of 
his  duties  as  director,  and  permitted  one  Van  Glahn  to  manage  all  of 
the  company's  affairs,  including  the  sale  of  said  stock,  which  sale  was 
accomplished  by  false  circulars,  false  reports  to  one  or  more  commer- 
cial agencies,  the  payment  of  unearned  dividends  (see  C3ttinger  v. 
Bennett,  203  N.  Y.  554,  96  N.  E.  1123,  reversing  s.  c.  on  opinion 
Miller,  J.,  144  App.  Div.  525,  129  N.  Y.  Supp.  819),  false  oral  state- 
ments made  by  Van  Glahn  personally,  and  by  other  deceitful  means, 
of  some  of  which  acts  defendant  had  actual  knowledge  as  to  others 
he  had  notice  of  facts  which  should  have  put  him  on  inquiry,  and  that 
as  to  all,  if  defendant  had  conducted  himself  with  reasonable  prudence 
and  had  he  not  practically  abdicated  all  and  failed  to  perform  any  of 
his  duties  as  director,  he  would  have  known  the  circumstances  under 
which  the  stock  was  being  sold,  and  plaintiflf  would  not  have  been  led 
into  the  investment  and  loss  of  his  money. 

[1]  The  respondent  argues  that  such  an  action  will  not  lie;  that 
there  is  no  "privity"  between  the  plaintiff,  a  stockholder,  and  defend- 
ant, a  director.  Of  privity  in  a  strict  sense,  of  course,  there  is  none. 
Nor  is  any  necessary.  But  two  elements  are  ordinarily  necessary  to 
sustain  an  action  for  negligence — a  violation  of  duty  owing  by  one  to 
another  or  to  the  public,  followed  by  such  an  injury  as  is  the  natural 
consequence  of  the  negligent  act,  or  which  might  reasonably  have 
been  anticipated  to  result  therefrom  (Per  Andrews,  C.  J.,  Knox  v. 
Eden  Musee  Am.  Co.,  148  N.  Y.  441,  461,  462,  42  N.  E.  988,  31  L. 
R.  A.  779,  51  Am.  St.  Rep.  700). 

[2,  3]  That  directors  of  corporations  owe  a  certain  measure  of  duty 
not  only  to  existing  stockholders,  but  as  well  to  those  from  whom  the 
corporation  may  solicit  subscriptions  for  its  stock  or  securities,  and 
that  they  are  in  that  behalf  bound  to  use  some  degree  of  both  diligence 
and  care  in  the  performance  of  such  duties  as  properly  pertain  to  their 
office,  and  are  liable  for  negligence  in  failing  so  to  do,  is  a  proposition 
too  well  established  to  be  now  open  to  dispute.  What  is  due  diligence 
and  care  varies  with  the  circumstances  of  each  case,  and  it  is  impos- 
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sible  to  formulate  precisely  general  rules  which  will  cover  all  states 
of  fact.  But  that  directors  are  bound  to  use  a  reasonable  degree  of 
care  in  the  performance  of  those  acts,  which,  under  the  circumstances, 
prudence  would  fairly  seem  to  require  them  to  perform,  is,  in  the  light 
of  the  authorities,  a  lenient  statement  of  the  rule  of  law  affecting  this 
subject.  See  Campbell  v.  Watson,  62  N.  J.  Eq.  396,  426,  50  Atl.  120 
et  seq.  The  classes  of  actions  in  which  the  duties  of  directors  have 
been  defined  have  commonly  been  those  based  upon  deceit  or  breach  of 
trust.  Some  have  arisen  upon  rights  of  action  originally  accruing  to 
the  corporation,  but  which  have  been  prosecuted  in  its  behalf  by  stock- 
holders or  by  receivers;  others  have  been  actions  brought  by  stock- 
holders or  creditors  directly  to  their  own  use.  But  the  circiunstances 
under  which  the  action  must  be  pursued  in  the  right  of  the  corpora- 
tion and  those  under  which  it  may  be  brought  for  the  use  of  the  indi- 
vidual plaintiff  (see  Niles  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  176  N.  Y. 
119,  123,  124,  68  N.  £.  142)  suggest  no  distinction  so  far  as  the  duties 
of  a  director  are  concerned. 
While  the  legal  relation  which  directors  occupy  toward  the  fore- 

foing  several  classes  of  plaintiffs  may  not  be  identical  (Briggs  v. 
paulding,  141  U.  S.  132.  148,  11  Sup.  Ct.  924,  35  L.  Ed.  662;  Dykman 
V,  Keeney,  154  N.  Y.  483,  491,  48  N.  E.  894),  and  although  the  meas- 
ure of  service  and  attention  owing  by  directors  is  not  the  same  in  all 
kinds  of  corporations,  there  is  to  be  found  in  many  of  the  reported 
cases  language  which  upon  principle  is  clearly  applicable  to  an  action 
for  negligence  against  one  in  the  situation  of  this  defendant.  Thus 
in  Hun  v.  Cary,  82  N.  Y.  65,  71,  3i7  Am.  Rep.  546,  it  was  said: 

"When  one  deposits  money  in  a  savings  bank,  or  takes  stock  In  a  corpora- 
tion, tbus  divesting  himself  of  the  Immediate  control  of  his  property,  he  ex- 
pects, and  has  the  right  to  expect,  that  the  trustees  or  directors,  who  are 
chosen  to  take  his  place  in  the  management  and  control  of  his  property,  will 
exercise  ordinary  care  and  prudence  In  the  trusts  committed  to  them — the 
same  degree  of  care  and  prudence  that  men  prompted  by  self-interest  generally 
exercise  in  their  own  affairs.  When  one  voluntarily  takes  the  position  of  trus- 
tee or  director  of  a  corporation,  good  faith,  exact  justice,  and  public  policy 
unite  in  requiring  of  him  such  a  degree  of  care  and  prudence,  and  it  is  a 
gross  breach  of  duty — crassa  negligentia — not  to  bestow  them" 

In  McClure  v.  Wilson,  70  App.  Div.  149,  153,  75  N.  Y.  Supp.  212, 
215,  in  which  a  receiver  of  a  co-operative  life  insurance  company 
sought  to  recover  from  a  director  moneys  received  to  the  use  of  the 
corporation,  we  said: 

"As  a  director  he  was  chargeable  with  such  knowledge  as  he  gained  In  that 
capacity  or  mTght  have  learned  by  the  exercise  of  reasonable  care.  He  could 
not  blindly  shut  his  eyes  to  what  was  transpiring  about  him  and  shelter  him- 
self behind  the  claim  that  he  was  merely  acting  in  the  interest  of  a  friend, 
and  knew  nothing  of  what  be  was  doing." 

Upon  abundant  authority,  in  People  v.  Equitable  Life  Assurance 
Society,  124  App.  Div.  714,  731,  109  N.  Y.  Supp.  453,  the  same  prin- 
ciple of  imputed  knowledge  and  responsibility  for  nonfeasance  and 
acts  suffered  to  be  done  because  of  inattention  and  lack  of  care  was 
applied  by  this  court  in  a  statutory  action  against  directors  for  loss 
occurring  through  neglect  of  duty.    The  recent  case  of  Rives  v.  Bart- 
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lett,  141  N.  Y.  Supp.  561  (decided  May  9th,  1913),  was  an  action  of 
deceit  against  directors  for  inducing  plaintiff  to  purchase  stock  of  their 
corporation.  If  the  views  there  expressed  with  respect  to  the  duty  and 
responsibility  of  directors  are  applicable  in  an  action  of  deceit,  they 
certainly  apply  to  the  present  case.  In  short,  the  books  are  full  of 
cases  defining  and  applying  the  obligations  under  which  directors  of 
various  classes  of  corporations  rest,  including  their  obligations  to  pro- 
spective as  well  as  existing  stockholders,  and  prescribing  rules  of  con- 
duct which  it  cannot  be  doubted  were  violated  by  this  respondent,  if 
he  were  guilty  of  all  or  some  of  the  acts  alleged,  and  to  which  the 
evidence  of  the  appellant  was  directed. 

In  view  of  the  fact  that  there  must  be  a  new  trial,  we  refrain  from 
commenting  upon  the  force  or  effect  of  the  evidence  offered  at  the  trial 
'further  than  to  say  that  we  think  it  was  such  as  entitled  plaintiff  to 
have  the  questions  of  fact  submitted  to  the  jury,  and  that  the  direction 
of  a  verdict  in  defendant's  favor  was  error. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event. 

INGRAHAM,  P.  J.,  and  LAUGHLIN  and  SCOTT,  JT.,  concur. 
DOWLING,  J.,  dissents. 


SULLIVAN  v.  NEW  TORK  TELEPHONB  CO.  et  aL 
(Supreme  Court,  Appellate  Division,  Birst  Department    July  10,  1913.) 

1.  Nkglioxivce  ({  32*) — Danoebous  Pbeuisxb — Cask  Rkquibed. 

An  owner  wjio  procures  tbe  installation  on  bis  premises  of  a  public 
telephone  pay  station,  and  Is  interested  in  the  profits,  mnst  in  inviting  and 
permitting  patrons  to  nse  the  telephones  exercise  reasonable  care  to  main- 
tain bis  premises  in  a  reasonably  safe  condition,  and  is  liable  for  in- 
juries to  a  patron  resulting  from  bis  negligence. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  {{  42-14:  Dec 
Dig.  I  32.»] 

2.  MeouoENCB  ({  54*) — Fubuo  Telephone  Statiors — ^Danobbous  Pbeiosbs 

— Liability. 

A  telephone  company  which  installs  on  the  premises  of  an  individual 
a  public  pay  station  pursuant  to  a  contract  stipulating  for  a  division  of 
tbe  tolls  collected,  and  which  declares  that  the  telephones  furnished  shall 
remain  tbe  property  of  the  company,  and  are  leased  by  it  for  the  uses 
specifically  allowed,  is  not  liable  for  injuries  to  a  patron  falling  into 
an  open  trapdoor  on  the  premises,  where  the  trapdoor  was  open  solely 
in  conducting  the  business  of  the  individual. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  {{  66,  67;  Dec. 
Dig.  I  54.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Mary  E.  Sullivan  against  the  New  York  Telephone  Com- 
pany and  Percy  Barr,  doing  business  as  Barr  &  Co.  From  a  judgment 
for  plaintiff  and  from  an  order  denying  motions  for  new  trial,  de- 
fendants separately  appeal.  Affirmed  as  against  defendant  Barr,  and 
reversed  and  complaint  dismissed  as  against  defendant  company. 

•For  other  caaM  ue  nine  topic  A  |  kumbsb  In  Dec.  ft  Am.  Dtgg.  190T  to  date.  *  Rep'r  Indexes 
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Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN ,  SCOTT, 
DOWUNG,  arid  HOTCHKISS,  JJ. 

Arnold  W.  Sherman,  of  New  York  City,  for  appellant  New  Yoric 
Telephone  Co. 

David  V.  Cahill,  of  New  York  City,  for  appellant  Percy  Barr. 

Abraham  Benedict,  of  New  York  City  (Charles  S.  Guggenheimer, 
of  New  York  City,  on  the  brief),  for  respondent. 

LAUGHON,  J.  On  the  29th  day  of  December,  1910,  the  plaintiflf 
while  passing  along  Forty-Second  street  observed  the  usual  "Blue- 
Bell"  sign  so  called  for  a  public  telephone  in  the  window  on  the  street 
or  ground  floor  of  premises  known  as  No.  3  East  Forty- Second  street 
in  the  borough  of  Manhattan,  New  York,  occupied  by  the  defendant 
Barr  as  a  shoe  store,  and  she  entered  for  the  purpose  of  telephoning, 
and  was  directed  by  Barr  to  the  telephone,  and  after  using  it,  and 
while  passing  toward  the  desk  of  the  cashier  to  pay  the  charges,  she 
stepped  into  an  opening  in  the  floor,  within  a  few  feet  of  the  telephone, 
caused  by  one  of  Barr^s  employes  lifting  a  trapdoor,  which  had  been 
constructed  in  the  floor  some  two  years  after  the  telephone  was  in- 
stalled, leading  to  the  basement,  while  she  was  using  the  telephone,  and 
she  sustained  injuries  for  which  she  has  recovered  against  both  de- 
fendants. There  is  a  conflict  in  the  evidence  bearing  on  the  negligence 
of  the  defendant  Barr,  and  there  may  be  said  to  be  a  conflict  in  the 
evidence  with  respect  to  the  existence  of  proper  care  by  the  plaintiff. 

The  testimony  of  the  plaintiff  tends  to  show  that  in  going  to  the 
telephone  she  passed  over  or  in  the  vicinity  of  the  trapdoor,  and  that 
there  was  no  visible  evidence  of  danger,  that  she  was  not  aware  of  the 
fact  that  the  trapdoor  was  opened  while  she  was  at  the  telephone,  and 
that  she  did  not  observe  it  before  stepping  into  it.  On  the  part  of 
the  defendant  Barr  testimony  was  given  tending  to  show  that  an  an- 
nouncement was  made  in  her  presence  and  hearing  that  the  trapdoor 
was  about  to  be  opened,  and  that  the  evening  was  plainly  visible  from 
the  position  she  occupied,  and  that  she  would  have  seen  it  had  she 
exercised  ordinary  care.  The  evidence  on  those  issues  presented  fair 
questions  of  fact  for  the  consideration  of  the  jury,  and  we  think  an 
appellate  court  would  not  be  justified  in  ruling  that  it  does  not  pre- 
ponderate in  favor  of  the  plaintiff.  The  telephone  was  installed  pur- 
suant to  a  request  in  writing  made  by  the  defendant  Barr,  therein  des- 
ignated as  "the  subscriber,"  which  was  accepted  by  the  company  on 
the  31st  day  of  January,  1906.  The  subscriber  thereby  requested,  in 
effect,  that  the  company  establish  at  his  store  "a  public  telephone  pay 
station"  and  maintain  the  same  and  the  wires  connecting  it  with  the 
company's  exchange,  and  furnish  service  to  him  for  the  period  of 
six  months  from  the  first  day  of  the  month  following  the  connection 
of  the  station  and  thereafter  until  the  contract  should  be  terminated 
as  therein  provided ;  and  he  agreed  to  pay  to  the  company  80  per  cent, 
of  all  tolls  charged  by  it  for  messages  from  said  station,  with  the  pro- 
viso that  his  proportion  of  the  toll  on  any  message  should  not  exceed 
five  cents.  The  request  for  the  installation  of  the  telephone  was  evi- 
dently made  on  a  blank  provided  by  the  company.    The  terms  of  the 
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request  indicate  that  it  was  contemplated  that  the  company  should 
keep  an  account  of  the  messages  sent  from  sadd  station  and  render 
monthly  statements  thereof,  and  that  the  tolls  collected  by  the  sub- 
scriber should  be  at  rates  established  by  the  company,  and  that  he 
should  conspicuously  display  such  sign  or  signs  as  the  compajiy  might 
furnish;  that  all  signs,  booths,  or  other  equi^Mnent  furnished  by  the 
company  should  remain  its  property,  and  should  be  returned  to  it 
whenever  requested  in  as  good  order  as  reasonable  wear  and  tear 
would  permit;  that  the  company  should  have  access  thereto  at  all 
reasonable  hours  for  the  purpose  of  inspecting,  repairing,  and  remov- 
ing the  line,  instruments,  or  other  equipment,  and  that  either  party 
might  terminate  the  contract  at  any  time  after  the  expiration  of  six 
months  on  serving  10  days'  previous  notice  in  writing.  The  printed 
conditions  annexed  to  the  request  made  by  the  subscriber  recite  that 
the  telephones  to  be  furnished  are  the  property  of  the  American  Bell 
Telephone  Company,  and  are  to  be  constructed  and  used  under  its  pat- 
ents, and  are  leased  and  licensed  by  said  company  for  the  use  therein 
specifically  allowed,  and  that  the  subscriber  was  to  pay  $5  for  each 
telephone  destroyed  otherwise  than  by  unavoidable  accident,  and  $10 
per  month  in  case  a  telephone  should  be  removed  or  detained  without 
authority  until  its  destruction  or  loss  without  his  fault  should  be  sat- 
isfactorily proved. 

[1]  It  follows  from  these  provisions  that  the  defendant  Barr  had 
a  direct  interest  in  the  use  of  the  telephone,  and  had  possession  thereof 
as  lessee  or  bailee.  It  was  his  duty,  therefore,  in  inviting  and  permit- 
ting patrons  to  use  the  telephones,  to  exercise  reasonable  care  to 
maintain  his  premises  in  a  reasonably  safe  condition.  Clussman  v. 
Long  Island  R.  R.  Co.,  9  Hun,  618,  affirmed  73  N.  Y.  606.  The  evi- 
dence fairly  shows  that  he  was  guilty  of  a  breach  of  this  duty,  and 
the  jury  therefore  properly  found  that  he  was  guilty  of  negligence  and 
liable  to  the  plaintiff. 

[2]  There  is,  however,  no  basis  for  the  recovery  against  the  Tele- 
phone Company.  It  was  not  in  possession  of  the  premises  (see  Cluss- 
man v.  Long  Island  R.  R.  Co.,  supra) ;  and,  although  it  shared  with 
the  defendant  Barr  in  the  profits  arising  from  the  use  of  the  telephone, 
it  was  in  no  manner  interested  with  him  in  the  use  of  the  premises, 
which  were  in  his  exclusive  possession,  with  the  exception  that  the 
company  reserved  the  rght  of  access  to  the  telephone  for  the  purpose 
of  repairs  or  removal.  The  trapdoor  was  not  opened  in  connection 
with  the  use  of  the  telephone  or  in  the  business  of  furnishing!  tele- 
phone accommodations  to  the  public,  in  which  Barr  and  the  company 
were  jointly  interested.  It  was  opened  solely  in  conducting  the  busi- 
ness of  the  defendant  Barr  as  a  dealer  in  shoes  by  one  of  his  em- 
ployes to  obtain  access  to  the  basement,  where  shoes  were  stored  with 
a  view  to  exhibiting  stock  therein  stored  to  a  custcmier. 

In  Clussman  v.  U>ng  Island  R.  R.  Co.,  supra,  where  a  passenger  was 
injured  by  a  defective  platform  over  which  he  was  passing  to  a  tele- 
graph office  which  was  maintained  jointly  by  the  telegraph  company 
and  the  railroad  company,  which  makes  the  case  quite  analogous  to 
this,  the  court  ^t  General  Term,  on  holding  the  railroad  company  lia- 
142N.X.S.— 47 
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ble,  expressed  the  opinion  that  the  telegraph  company  was  under  no 
obligation  to  keep  the  station  in  repair. 

In  Thomas  v.  Springer,  134  App.  Div.  640,  119  N.  Y.  Supp.  460, 
where  a  person  attending  a  theater  owned  by  the  defendant,  but  leased 
to  a  theatrical  company  for  the  evening  for  a  percentage  of  the  gross 
receipts,  was  injured  by  an  object  dropped  from  a  balcony  by  one  who 
was  m  the  employ  of  the  defendant  generally  but  who  was  paid  for 
his  services  that  evening  by  the  theatrical  company,  it  was  held  that  the 
percentage  of  the  receipts  received  by  the  owner  was  not  received  as 
a  share  of  profits  for  his  contribution  to  a  joint  enterprise,  but  as  com- 
pensation for  the  use  of  the  theater  and  that  the  defendant  and  the 
theatrical  company  were  neither  copartners  nor  joint  adventurers,  al- 
though he  advertised  himself  as  manager  and  proprietor  of  the  the- 
ater, and  retained  possession  thereof,  and  invited  the  public  to  attend 
and  had  charge  of  the  selling  of  tickets  of  admission. 

In  Laguttuta  v.  Chisholm,  65  App.  Diy.  326,  72  N.  Y.  Supp.  905, 
where  the  plaintiff  was  bitten  by  a  watch  dog  owned  and  maintained  by 
the  defendant  Wilson  upon  premises  owned  by  the  defendant  Chisholm, 
who  had  made  an  arrangement  with  Wilson  by  which  the  latter  should 
rent  the  yard  and  stalls  in  stables  on  the  premises,  and,  after  deduct- 
ing 30  per  cent,  of  the  proceeds  for  his  services,  was  obligated  to  pay 
the  balance  to  Chisholm,  this  court  held  that  Wilson  was  managing 
the  property  for  himself,  and  that  the  proportion  of  the  receipts  paid 
to  Chisholm  represented  compensation  for  the  use  of  his  property,  and 
that  Chisholm  was  not  liable  for  Wilson's  acts. 

No  authoritative  precedent  precisely  in  point  has  been  found;  but 
we  are  of  opinion  that  as  matter  of  law  the  telephone  company  is  not 
liable  and  the  three  decisions,  which  we  have  considered  briefly,  are 
somewhat  analogous  and  tend  to  support  this  view. 

At  the  close  of  the  plaintiff's  case  counsd  for  the  Telephone  Com- 
pany moved  to  dismiss  the  complaint  on  the  ground,  among  others, 
that  it  was  not  shown  guilty  of  negligence,  and  duly  excepted  to  the 
refusal  of  the  court  to  grant  the  motion.  It  then  withdrew  from  the 
case  without  introducing  any  evidence  until  the  submission  to  the  jury 
in  which  it  took  part. 

We  are  of  opinion  that  the  court  erred  in  denying  the  motion  for 
the  dismissal  of  the  complaint  as  to  the  defendant  Telephone  Company, 
and  therefore,  pursuant  to  the  provisions  of  section  1317  of  the  Code 
of  Civil  Procedure,  the  judgment  and  order  are  reversed,  with  costs 
as  to  it,  and  judgment  dismissing  the  complaint  with  costs  is  ordered 
on  the  motion  of  the  defendant  company  for  that  relief  on  the  trial, 
and  the  judgment  and  order  are  affirmed,  with  costs  as  against  the 
defendant  Ban*.    All  concur. 
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IiESTEB  T.  GRAHAM. 
(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1918.) 

1.  Masteb  and  Sebtaitt  ({  321*) — ^Tnjttbies  to  Sebtakt — Scaffolds — Stat- 

utory Pbovisions. 

Where  a  subcontractor  was  killed  by  the  falling  of  a  scaffold  erected 
by  the  principal  contractor,  and  to  be  used  In  the  construction  of  a  build- 
ing, which  fall  was  occasioned  by  the  fact  that  a  derrick  used  by  an 
lndei)endent  contractor  was  allowed  to  lean  against  the  scaffold,  the  con- 
tractor is  liable  under  Labor  Law  (Consol.  Laws  1909,  c.  31)  i  18,  pro- 
viding that  a  person  employing  or  directing  another  to  perform  labor  in 
the  erection  of  a  building  shall  not  furnish  unsafe  scaffolding,  if  he  knew 
or  could  have  known  prior  to  the  accident  that  the  scaffold  bad  become 
unsafe  by  reason  of  the  derrick  leaning  against  it 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant  Cent  Dig.  f  1262 ; 
Dec.  Dig.  S  321.*] 

2,  Masikb  and  Sebvart  (S  330*) — Actions  fob  Injxtbiks  to  Skbvant — Evi- 

OXNCa — SUFFIOIBNOT — KNOWLEDGE  OF  DEFECT  BT  MASTEB. 

In  an  action  to  recover  for  the  death  of  a  subcontractor,  caused  by  the 
falling  of  a  scaffold  erected  by  the  principal  contractor,  evidence  held 
sufficient  to  show  that  the  principal  contractor  knew  or  should  have 
known  of  the  unsafe  condition  of  the  scaffold  caused  by  a  derrick  lean- 
ing against  It 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  |{ 
1270-1272;   Dec.  Dig.  |  830.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Ella  M.  Lester,  administratrix,  against  Samuel  E.  Gra- 
ham. From  an  order  of  the  trial  term  setting  aside  a  verdict  for  $4,- 
000  in  favor  of  the  plaintiff  and  granting  a  new  trial,  plaintiff  appeals. 
Order  reversed,  and  judgment  entered  on  the  verdict. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  DOWLING,  and  HOTCHKISS,  JJ. 

Gillette  &  Clark,  of  New  York  City  (G.  Washboume  Smith,  of 
New  York  City,  of  counsel,  and  Ralph  Gillette,  of  New  York  City, 
on  the  brief),  for  appellant. 

Nadal,  Jones  &  Mowton,  of  New  York  City  (Edward  P.  Mowton, 
of  New  York  City,  of  counsel,  and  T.  G.  Cowell,  of  New  York  City, 
on  the  brief),  for  respondent. 

CLARKE,  J.  The  defendant  was  a  subcontractor  for  the  erection 
of  a  five-story  brick  house  on  the  southeasterly  corner  of  Ft.  Wash- 
ington avenue  and  177th  street.  The  decedent,  John  Lester,  was  a 
bricklayer  and  an  independent  contractor  under  the  defendant  Graham 
to  do  the  front  brickwork  on  the  job  for  $565.  There  was  another 
independent  coritractor  by  the  name  of  Bain  to  do  the  stonework  on 
the  building.  He  had  no  relation  with  Graham,  whose  contract  related 
to  brickwork.  Under  the  understanding  between  Lester  and  Graham, 
Graham,  who  was  to  lay  the  red  brick,  was  to  erect  and  furnish  the 
scaffolds.  These  were  actually  constructed  by  his  carpenter,  McDer- 
mott.  The  method  of  construction  was  t^  projecting  outriggers 
through  the  windows  about  6  feet;  the  inside  ends  being  secured  to 

•Tor  other  caam  mc  same  topic  ft  |  mntasB  in  Doe.  ft  Am.  Digs.  U07  to  data,  ft  R«p*r  Indazaa 
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the  beams  by  metal  or  wire  straps.  These  outriggers  were  7  or  8 
feet  apart.  Two  scaffold  planks  2V^  inches  thick  by  9  inches  wide 
and  10  or  11  feet  long  were  placed  on  the  outriggers,  running  parallel 
with  the  side  of  the  wall.  The  inside  plank  was  about  5  inches  from 
the  wall.  The  outriggers  were  on  a  slant,  about  3  or  4  inches  higher 
on  the  outside  than  on  the  inside.  Resting  on  these  two  planks  were 
horses  about  every  8  or  9  feet  apart.  The  top  of  the  horses  were  wide 
enough  to  hold  five  planks  9  inches  wide  and  about  2^  inches  thick. 
Their  legs  were  5  feet  in  height,  with  about  18  inches  spread  at  the 
bottom.  The  inside  edge  of  this  platform  on  the  horses  was  also 
about  5  inches  from  the  wall  or  3  inches  where  the  pilasters  ran  up. 

There  was  a  derrick  belonging  to,  erected,  and  used  by  the  stone- 
man  for  the  purpose  of  raising  the  lintels.  This  was  located  on  the 
(Curb  and  was  guyed  from  two  stakes  in  the  street,  the  guy  being  a 
continuous  rope  which  ran  through  a  sheave,  so  that,  if  one  end  was 
unfastened,  both  guys  were  loosened.  These  guys  kept  the  derrick 
from  falling  forward  towards  the  building.  There  was  another  guy 
rope  which  was  fastened  to  the  building  to  prevent  it  falling  back- 
wards into  the  street.  There  was  also  an  arm  or  boom  which  pro- 
jected above  the  top  of  the  building  from  which  hung  the  block  and 
fall  by  which  the  stone  lintels  were  hoisted  into  position.  Lester  and 
his  workmen,  a  bricklayer  Bradberry,  and  an  Italian  helper,  had  gone 
upon  the  scaifold  at  about  8  o'clock  on  the  morning  of  the  accident, 
and  were  busily  engaged  in  setting  bricks,  their  job  being  nearly  com- 
pleted, when,  between  half  past  9  and  quarter  to  10,  the  scaffolding 
upon  which  they  were  at  work"  suddenly  gave  way,  going  down  at 
the  end  on  which  Lester  was  at  work  about  20  feet  away  from  Brad- 
berry,  and  going  up  at  his  end.  Bradberry  caught  an  iron  key  and  a 
beam,  and  scrambled  to  safety,  the  Italian  workman  caught  a  beam 
from  which  he  was  rescued  by  Bradberry  and  another  man,  but  Lester 
fell  to  the  ground,  and  received  injuries  from  which  he  died  that  day. 
Nothing  broke,  neither  the  outriggers,  nor  the  planks  upon  which  the 
horses  rested,  nor  the  horses,  nor  the  planks  placed  upon  the  horses. 
The  apparent,  immediate,  and  proximate  cause  of  the  disaster  was  the 
derrick.  It  is  established  that  somebody  had  unfastened  one  of  the 
guys  in  the  street,  and  thrown  the  loose  end  over  to  the  other  stake, 
the  first  stake  either  having  been  taken  out  or  covered  up  witii  sand ; 
the  result  being  that  the  loosened  guys  permitted  the  derrick  to  rest 
upon  the  scaffold.  The  weight  of  this  derrick  with  its  boom  was  put 
at  about  1,100  pounds,  and  the  inference  is  its  weight  forced  the  horses 
off  their  supporting  planks,  and  caused  the  fall  of  the  structure. 

The  learned  court  sent  the  case  to  the  jury  under  section  18  of  the 
Labor  Law  (chapter  415,  Laws  1897,  now  31,  Cons.  Laws;  chapter 
36,  Laws  1909): 

"A  person  employing  or  directing  another  to  perform  labor  of  any  UnA  in 
the  erection,  repairing,  altering  or  painting  of  a  house,  building  or  structure 
shall  not  furnish  or  erect,  or  cause  to  be  furnished  or  erected  for  the  perform- 
ance of  such  labor,  scaffolding,  hoists,  stays,  ladders  or  other  mechanical 
contrirances  which  are  unsafe,  unsuitable  or  Improper,  and  which  are  not 
so  constructed,  placed  and  operated  as  to  give  proper  protection  to  the  life 
and  limb  of  a  person  bo  employed  or  engaged." 
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A  verdict  having  been  rendered  for  $4,000,  the  trial  court  set  it 
aside  upon  the  ground  that  it  was  clearly  error  to  submit  the  case  to 
the  jury  upon  the  theory  that  the  right  of  action,  if  any,  was  under 
section  18  of  the  Labor  Law ;  that  said  law  was  intended  by  the  Leg- 
islature to  apply  to  and  affect  only  the  rights  and  liabilities  existing 
between  employers  and  employes ;  that  it  is  a  master  and  servant  law 
and  inapplicable  to  any  other  contractual  relation. 

The  respondent  state;s: 

"The  courts  In  construing  the  above  section  have  applied  It  to  situations 
somewhat  similar  to  that  in  the  present  case.  These  cases  are  fully  referred 
to  under  point  1  of  appellant's  brief.  Notwithstanding  that  the  order  may 
not  be  sustained  on  the  particular  ground  stated  by  the  court  below  in  setting 
aside  the  verdict,  if  the  order  setting  aside  the  verdict  should  be  sustained 
upon  other  grounds  than  those  stated,  If  should  be  affirmed." 

We  have  examined  the  additional  grounds  as  stated,  and  find  noth- 
ing therein  to  warrant  the  setting  aside  of  the  verdict. 

[1J  In  Quigley  v.  Thatcher,  144  App.  Div.  710,  129  N.  Y.  Supp. 
170,  it  was  held  that  the  employe  of  a  subcontractor  who  used  a  scaf- 
folding erected  by  the  contractor  could  recover  agaidst  the  contractor 
under  section  18  of  the  Labor  Law,  saying : 

"When  Thatcher  &  Son  employed  this  corporation  to  do  the  concreting 
tn  the  construction  of  this  building  the  provisions  of  the  Labor  Law  were 
written  into  that  contract  by  operation  of  law,  and  section  18  of  the  Labor 
Law  provides  that  'A  person  employing  or  directing  another  (the  concrete 
company)  to  perform  labor,'  etc.  (quoting  the  section).  •  •  •  This  provi- 
sion, designed  to  protect  laborers.  Is  broad  enough  in  its  provisions  to  pro- 
tect those  employed  by  the  concrete  company  in  carrying  out  Its  contract; 
the  provision  of  the  statute  is  that  these  mechanical  contrivances  shall  be 
BO  'placed  and  operated  as  to  give  proper  protection  to  the  life  and  limb  of  a 
person  so  employed,'  and  this  means  any  person  who  is  lawfully  engaged  in 
the  work." 

In  Boyle  v.  Andrew  J.  Robinson  &  Co.,  154  App.  Div.  1,  138  N.  Y, 
Supp.  695,  Laughlin,  J.,  said: 

"The  general  contractor,  who  caused  the  hoist  to  be  Installed  for  its  own 
use,  and  the  use  of  its  subcontractors  and  their  employes  in  performing  work 
for  it,  is  clearly  liable  under  the  statute,  for  the  hoist  at  the  time  of  the 
accident  manifestly  was  unsafe,  unsuitable,  and  improper  for  such  use"  (citing 
cases). 

In  Huston  v.  Dobson,  138  App.  Div.  810,  123  N.  Y.  Supp.  892, 
where  an  employe  of  a  general  contractor  fell  from  a  scaffold  erected 
by  a  subcontractor  who  was  the  defendant,  Ingraham,  P.  J.,  said : 

"All  parties  engaged  in  this  transaction  must  be  presumed  to  have  been 
familiar  with  the  provisions  of  the  Labor  Law  and  the  obligations  that  it 
Imposed  upon  an  employer  to  furnish  safe  and  suitable  scaffolds.  When  such 
scaffolds  are  furnished,  those  entitled  to  use  them  had  a  right  to  rely  upon 
the  performance  by  the  defendant  of  the  conditions  Imposed  upon  him  by 
law;  and  thus,  when  a  person  lawfully  using  a  scaffold  or  other  appliance 
is  injured  in  consequence  of  the  negligence  of  the  person  whose  duty  it. is 
to  erect  such  scaffold,  a  liability  exists  indeper.dent  of  the  actual  employment 
of  the  person  injured." 

Defendant  is  claimed  to  have  known  of  the  dangerous  situation. 
Bradberry  testified: 
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"Immediately  after  the  accident,  Mr.  Graham  was  going  around,  throwlnc 
his  hands  around,  crazy  from  the  accident  He  said :  'My  God !  I  told  him 
to  take  the  derrick  away  from  that  scaffold.'  Q.  Did  he  say  who  be  told? 
A.  He  told  the  atoneman — that  la  just  the  way  he  said  it;  be  told  the  stone- 
man  to  take  the  derrick  away  from  that  scaffold." 

Graham  himself  testified: 

"I  was  there  Tuesday  morning  when  Lester  and  Bradberry  went  to  work. 
I  saw  the  derrick  then.  I  did  not  notice  that  the  guys  were  loose.  I  did 
not  know  whether  the  guys  on  the  derrick  on  Tuesday  morning  when  I  came 
there  at  8  o'clock  were  tied  oir  slack.  I  don't  remember  saying  to  anybody 
that  I  told  the  stoneman  to  take  away  his  derrick.  On  the  morning  prior  to 
the  accident  I  did  not  know  at  any  time  that  the  derrick  was  leaning  against 
the  scaffold." 

The  court  charged  the  jury: 

"If  you  shall  find  that  it  was  safe  and  proper  as  originally  constructed, 
that  it  was  safely  and  properly  maintained  so  that  upon  this  day  in  ques- 
tion when  this  man  went  upon  the  scaffold  it  was  a  suitable  structure  for 
the  purpose  for  which  it  was  intended,  that  is  the  end  of  this  case.  •  •  * 
But  if,  as  I  say,  it  fell  by  reason  of  extraneous  circumstances  over  which  the 
defendant. had  no  control,  and  which  with  reasonable  care  and  prudence  he 
could  not  have  discovered  and  prevented,  then  the  plaintiff  cannot  recover." 

After  the  jury  had  retired,  they  came  in  for  further  instruction: 

"The  ]nry  are  in  doubt,"  said  the  foreman,  "as  to  whether  there  is  any 
outside  agency  that  has  to  do  with  the  erection  and  the  safety  of  that  scaffold. 
That  is  where  the  point  of  contention  arises. 

"The  Court:   Outside  agency,  outside  person? 

"Foreman  of  the  Jury :   Anything  pertaining  to  the  outside. 

"The  Court:   As  to  whether  the  derrick  made  it  unsafe? 

"Foreman  of  the  Jury :   Tes,  sir ;   that  is  the  point  of  contention. 

"The  Court :  If  it  became  unsafe  from  any  cause,  whether  by  the  act  of 
man  upon  it  after  it  was  built,  or  by  the  act  of  any  material  object  upon 
it  after  it  was  built,  or  was  originally  safe,  you  may  determine,  and,  if  it 
was  unsafe  in  your  Judgment,  then  you  may  find  accordingly.  In  other  words, 
if  there  was  a  duty  upon  this  defendant  to  see  to  it  that  that  scaffold  was 
safe,  why  he  was  bound  to  see  to  it  that  it  was  safe,  no  matter  by  what 
agency  it  had  become  affected.  Then  it  comes  to  a  question  as  to  whether 
he  used,  under  all  circumstances,  reasonable  care  and  diligence  in  its  inspec- 
tion to  see  if  it  was  kept  so. 

"Foreman  of  the  Jury :  That  Is  all,  your  honor." 

We  think  this  instruction  was  correct.  This  duty  to  furnish  in- 
cludes the  duty  to  maintain,  so  that  the  defendant  is  responsible  for 
the  impinging  upon  the  scaffold  of  the  derrick  used  by  an  independent 
contractor.  There  is  sufficient  evidence  because  defendant  was  on  the 
scaffold  that  morning  and  ought  to  have  seen,  if  he  did  not,  what  Mc- 
Dermott,  who  built  the  scaffold,  saw  plainly.    McDermott  said: 

"I  knew  it  was  dangerous  from  the  time  I  got  on  the  scaffold.  I  knew 
it  was  dangerous  the  moment  I  got  up  and  saw  the  boom  resting  against  the 
planks." 

[2]  We  think  that  the  defendant  was  liable.  He  constructed,  and 
caused  to  be  constructed,  the  scaffold  and  directed  plaintiff's  intestate 
— ^who,  to  be  sure,  was  a  small  contractor,  but  at  the  same  time  a 
workman — ^to  go  upon  it  to  do  his  work.  This  was  the  first  time  this 
particular  scaffold  was  used.  It  fell  within  an  hour  after  he  started 
to  work.    The  setting  aside  of  the  verdict  for  the  reason  given  was 
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not  authorized.    Upon  the  whole  case  there  was  enough  to  take  the 
question  to  the  jury  and  to  sustain  the  verdict 

The  order  appealed  from  should  be  reversed,  the  verdict  reinstated 
and  judgment  entered  thereon,  with  costs  to  the  appellant,   All  concur. 


WAKETIEIiD  CONST.  CO.  T.  CITY  OF  NEW  TOBK. 
(Siii>reoie  Gonrt,  Appellate  Division,  First  Department    July  10,  1913.) 

1.  MONICIPAI-  COBPOBATIONS  (§  354*) — IlIPEOVIMKNT  CONTRACT — PXBTOBKANCS 

— Apfbotal  or  ENoiirazB  ob  Bobouoh  Pbisidknt. 

Under  a  contract  for  sewer  construction,  providing  that,  if  the  dty 
engineer  should  certify  In  writing  to  the  borough  president  that 'the  per- 
formance of  the  contract  was  unnecessarily  and  unreasonably  delayed, 
the  president  might  notify  the  contractor  to  discontinue  all  work,  the 
president's  letter  stating  that  he  was  of  the  opinion  and  so'  certified  that 
the  contract  was  not  being  done  satisfactorily  to  the  department,  but  was 
unnecessarily  and  unreasonably  delayed,  and  notifying  the  contractor  to 
discontinue  the  work,  though  purporting  to  state  his  own  opinion,  was 
sufficient  under  the  contract  as  a  notice  to  discontinue  the  work,  pro- 
vided that  such  action  was  justified. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
886,  887;   Dec.  Dig.  8  354.*]. 

2.  Mttnioipai.   Cobpokations   ({   354*) — CEBTmoATB  OF   ENaiNEKB  —  Good 

Fatth. 

Under  a  contract  for  sewer  construction  providing  that,  tf  the  chief 
engineer  should  certify  in  writing  to  the  borough  president  that  the  per- 
formance of  the  contract  was  unnecessarily  or  unreasonably  delayed,  Uie 
president  might  notUy  the  contractor  to  abandon  the  work.  It  was  for 
the  engineer  to  determine  whether  the  performance  of  the  contract  was 
unreasonably  or  unnecessarily  delayed,  and,  in  the  absence  of  fraud,  or 
bad  faith,  his  certificate  thereon  was  conclusive ;  It  being  only  necessary 
that  he  should  exercise  his  honest  judgment  upon  the  facts  which  he 
knew  or  ought  to  have  known;  but  a  certificate,  based  on  an  opinion 
capriciously  or  arbitrarily  formed  without  regard  to  the  facts,  though 
without  conscious  dishonesty,  not  being  given  in  good  faith. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
886,  887;  Dec.  Dig.  |  354.*] 

3.  MxnnoiPAi.  Cobpobations  (i  S&4*) — CsBTirioATx  or  Eroireeb — Evidknck. 

Undor  the  terms  of  a  contract  for  sewer  work  providing  that,  tf  the 
engineer  should  be  of  an  opinion  that  the  performance  was  unnecessarily 
or  unreasonably  delayed,  he  should  notify  the  borough  president  who 
might  order  the  work  discontinued,  the  contractor,  upon  the  engineer's 
certi^ing  his  opinion  to  that  effect,  was  entitled  to  show  what  the  actual 
facts  were,  and  whether  there  were  any  facts  upon  which  snch  opinion 
could  liave  been  based. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  if 
886,  887 ;    Dec.  Dig.  {  354.*] 

4.  MusiczPAi.  CoBPOBATioNs  (§  374*) — Action — StrirFioiKNCY  of  Evidence — 

Good  Faith  of  CEBTimNa  Engineeb. 

Evidence  in  an  action  for  damages  for  canceling  plaintiff's  contract 
for  sewer  construction,  providing  that,  on  the  engineer's  certificate  that 
performance  was  unreasonably  delayed,  the  borough  president  might 
cancel  the  contract,  held  sufficient  to  sustain  a  finding  that  the  engineer's 
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certificate  was  arbitrary,  and  not  based  upon  an  honest  consideration  of 
facts. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
905,  910;    Dec.  Dig.  §  374.»] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Wakefield  Construction  Company  against  the  City  of 
New  York.  From  a  judgment  entered  on  a  verdict  and  from  an  order 
denying  a  motion  for  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  DOWLING,  and  HOTCHKISS,  JJ. 

Clarence  L.  Barber,  of  New  York  City,  for  appellant 

L.  Laflin  Kellogg,  of  New  York  City,  for  respondent, 

McLaughlin,  J.  in  October,  1909,  the  plaintiflf  entered  into  a 
contract  with  the  city  of  New  York  for  the  construction  of  a  sewer 
in  the  borough  of  the  Bronx.  The  work  was  commenced  in  Novem- 
ber of  that  year,  and  in  May,  1910,  the  plaintiff  was  notified  that  the 
contract  was  canceled,  and  it  was  prevented  from  further  perform- 
ance. This  action  was  brought  to  recover  the  damages  sustained. 
Upon  the  trial  the  plaintiff  had  a  verdict,  and  from  the  judgment  en- 
tered thereon  and  an  order  denying  a  motion  for  a  new  trial  dcicndant 
appeals. 

Substantially  the  only  question  presented  by  the  appeal  is  whether 
the  contract  was  canceled  in  accordance  with  its  terms.  It  was  to  be 
completed  within  600  working  days:  Sundays,  holidays  upon  which 
no  work  was  done,  and  the  time  during  which  work  was  delayed 
through  the  fault  of  the  city  being  excepted.  The  chief  engineer  of 
the  borough  of  the  Bronx  was  made  the  arbiter  in  case  of  disputes, 
and  it  was  further  provided  that  if  the  contractor  should  abandon  or 
sublet  the  work,  or  "if,  at  any  time  the  chief  engineer  shall  be  of  the 
opinion  and  shall  so  certify  in  writing  to  the  president,  that  the  per- 
formance of  the  contract  is  unnecessarily  or  unreasonably  delayed,  or 
that  the  contractor  is  willfully  violating  any  of  the  conditions  or  cove- 
nants of  this  contract,  or  is  executing  the  same  in  bad  faith,  or  not  in 
accordance  with  the  terms  hereof  *  *  *  the  president  may  notify 
the  contractor  to  discontinue  all  work  or  any  part  thereof  under  this 
contract,  *  *  *  and  thereupon  the  contractor  shall  discontinue 
said  work  or  such  part  thereof,  and  the  president  shall  thereupon  have 
the  power  to  contract  for  the  performance  and  completion  of  the  work 
in  the  manner  prescribed  by  law."  ,  The  president  referred  to  was  the 
president  of  the  borough,  of  the  Bronx. 

The  appellant's  claim  is  that  the  contract  was  duly  canceled  in  ac- 
cordance with  the  clause  quoted.  In  this  connection  it  appeared  at  the 
trial  that  on  May  14,  1910,  the  chief  engineer  of  sewers  and  highways 
of  the  borough  of  the  Bronx  wrote  a  letter  addressed  to  the  commis- 
sioner of  public  works  of  that  borough  with  reference  to  the  contract, 
stating  that  the  plaintiff  had  been  ordered  to  commence  work  on  No- 
vember 15,  1909;  that  126^^  working  days  had  been  consumed  and 
only  $15,861.60  of  work  completed,  the  estimated  cost  being  $671,- 
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725.50;  that  during  the  month  of  April  only  about  40  men  a  day  had 
been  employed  and  $1,800  of  work  done;  and  that  the  plant  installed 
was  worth  only  about  $20,000,  whereas  a  sufficient  plant  would  require 
an  expenditure  of  at  least  $60,000.  The  letter  also  stated  the  quantity 
of  materials  delivered  on  the  work  and  concluded: 

"Tbere  Is  nothing  to  Indicate  tbat  the  contractor  has  even  a  fair  conception 
of  the  magnitude  of  the  work  he  has  In  hand.  There  seems  to  be  no  well 
defined  Idea  of  carrying  the  same  out  His  forces  are  now,  and  have  been  In 
the  jfUBt,  entirely  Inadequate,  and  urging  by  the  engineers  seems  to  have  no 
effect  whatever.  •  •  *  In  view  of  the  foregoing,  I  would  recommend  that 
under,  covenant  AA  of  the  specifications  that  the  contract  be  declared  aban- 
doned." 

The  covenant  referred  to  is  the  clause  above  quoted. 
Upon  the  strength  of  this  letter,  the  borough  president  on  May  16, 
1910,  wrote  to  the  plaintiff  notifying  it: 

"I  am  of  the  opinion  and  do  so  certify  In  writing  that  the  work  on  the  con- 
tract *  *  *  Is  not  being  prosecuted  In  a  manner  satisfactory  to  this  depart- 
ment, but  Is  unnecessarily  and  unreasonably  delayed  In  violation  of  the 
terms  and  conditions  of  the  contract  and  the  work  Is  not  progressing  accord- 
ing to  the  terms  of  the  contract.  In  view  of  the  above  reasons  I  hereby  de- 
clare your  contract  abandoned  and  you  are  hereby  notilled  to  discontinue  all 
work  under  said  contract    •    •    • » 

After  the  receipt  of  this  letter,  the  plaintiff,  against  its  protest,  was 
forced  to  abandon  the  work,  and  the  question  presented  is  whether 
the  contract  were  legally  canceled  according  to  its  terms. 

[1]  It  is  claimed  by  the  respondent  that  neither  of  these  letters  com- 
plies with  the  requirements  of  the  contract  authorizing  its  termination. 
So  far  as  the  notice  given  by  the  borough  president  is  concerned,  this 
claim  is  entirely  without  foundation ;  for  while  it  purports  to  state  his 
own  opinion,  and  does  not  show  clearly  upon  which  of  the  grounds 
stated  in  the  contract  his  action  was  based,  nevertheless,  it  was  an  tm- 
equivocal  notice,  to  discontinue  the  work  and  that  is  all  the  contract 
required.  As  a  matter  of  fact,  the  only  ground  upon  which  the  city 
sedcs  to  justify  the  action  taken  is  that  the  performance  of  the  con- 
tract had  been  unnecessarily  delayed,  and  it  is  a  much  more  serious 
question  whether  the  letter  of  the  chief  engineer  of  sewers  and  high- 
ways were  sufficient  to  warrant  the  action  of  the  president.  He  was 
empowered  to  cancel  the  contract  for  that  reason  only  in  case  "the 
chief  engineer  shall  be  of  the  opinion  and  shall  so  certify  in  writing 
to  the  president,  that  the  performance  of  the  contract  is  unnecessarily 
or  unreasonably  delayed." 

It  seems  that,  after  the  contract  was  made,  the  office  of  the  chief 
engineer  of  the  borough  of  the  Bronx  was  abolished  and  his  duties 
in  part  assumed  by  the  chief  engineer  of  sewers  and  highways.  There 
can  be  little  doubt,  under  the  contract,  the  latter  officer  had  the  powers 
and  duties  of  the  former  chief  engineer  of  the  borough.  The  difficulty 
is  that  the  letter  in  question  is  not  addressed  to  the  president,  but  to 
the  commissioner  of  public  works,  and  it  nowhere  states  that  in  the 
opinion  of  the  chief  engineer  the  performance  of  the  contract  had  been 
unnecessarily  or  unreasonably  delayed;  on  the  contrary,  the  letter  is 
to  the  effect,  not  that  the  plaintiff  had  unreasonably  or  unnecessarily 
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delayed  the  work  in  the  past,  but  that  it  then  seemed  unlikely  that  be 
would  be  able  to  proceed  with  due  diligence  in  the  future.  Assuming, 
however,  that  the  statements  in  the  letter  sufficiently  indicated  that  it 
was  the  chief  engineer's  opinion  that  the  work  had  been  mmecessarily 
delayed  and  that  the  letter  was  intended  to  reach  the  borough  presi- 
dent through  the  proper  channels,  as  it  obviously  did,  I  am,  never- 
theless, of  the  opinion  the  judgment  should  be  affirmed. 

[2,  3]  Under  the  terms  of  the  contract,  it  was  for  the  chief  engi- 
neer to  determine  whether  the  performance  of  the  contract  were  un- 
reasonably or  unnecessarily  delayed ;  and,  in  the  absence  of  fraud  or 
bad  faith,  his  certificate  to  this  effect  was  conclusive.  All  that  was 
necessary  was  that  he  should  exercise  his  honest  judgment  upon  the 
facts,  which  he  knew  or  ought  to  have  known.  The  question  whether 
his  certificate  did  represent  such  a  determination  was  submitted  to  the 
jury  under  a  charge  which  clearly  brought  out  this  point,  and  to  which 
no  exception  was  taken  by  the  appellant;  the  court  saying: 

"In  considering  this  question  I  must  repeat  to  you,  and  yon  must  remember, 
tbat  the  parties  have  made  the  chief  engineer  their  arbiter  and  that  his  cer- 
tificate cannot  be  impeached  without  proof  of  fraud  or  bad  faith.  It  cannot 
be  impeached  as  fraudulent,  and  you  have  no  right  to  bold  It  fraudulent, 
merely  because  you  yourself  may  believe  that  the  performance  was  not  un- 
necessarily delayed." 

There  seems  to  be  no  dispute  between  the  parties  as  to  the  law,  but 
there  is  some  question  between  them  as  to  its  application;  the  appel- 
lant's claim  being,  as'  I  understand  it,  that  the  certificate  could  be  im- 
peached only  by  showing  conscious  dishonesty  on  the  part  of  the  chief 
engineer,  so  that  evidence  of  the  actual  facts  relating  to  the  perform- 
ance of  the  work  was  inadmissible.  In  forming  his  opinion  the  engi- 
neer necessarily  relied  to  some  extent  upon  the  reports  of  his  subor- 
dinates. It  seems  obvious  that  if  those  reports  were  untrue  or  inade- 
quate, and  the  engineer,  without  any  investigation  himself,  relied  sole- 
ly upon  them  in  forming  his  opinion,  then  no  matter  how  implicitly 
he  believed  in  the  truth  of  the  reports,  his  certificate  would  not  be 
conclusive  because  it  would  not  represent  his  honest  judgment  based 
upon  existing  facts.  Therefore,  I  am  of  the  opinion  that  the  plaintiff 
was  entitled  to  show  what  the  actual  facts  were,  and,  if  there  were  no 
facts  upon  which  the  judgment  of  the  chief  engineer  could  have  been 
based,  then  the  jury  was  justified  in  concluding  that  either  the  facts 
had  been  misrepresented  to  him,  or  that  his  opinion  was  not  based  on 
any  facts.  The  chief  engineer  did  not  have  the  right  to  cancel  the 
contract  at  his  option,  but  only  to  certify  when  in  his  opinion  its  per- 
formance had  been  unreasonably  or  unnecessarily  delayed.  If  he 
formed  such  an  opinion  capriciously  or  arbitrarily,  without  regard  to 
the  facts,  then  his  certificate  was  not  given  in  good  faith. 

The  jury  was  plainly  instructed  that  they  could  not  find  in  favor 
of  the  plaintiff  on  this  issue  merely  because  upon  the  evidence  they 
would  not  have  decided  that  the  work  was  unnecessarily  delayed,  but 
only  if  they  found  from  the  facts  that  the  certificate  had  been  given 
so  unreasonably  and  arbitrarily  as  to  indicate  bad  faith,  "because  bad 
faith  does  not  mean  always  an  absolute  fraud.    It  may  mean  an  ar- 
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bitrary  or  capricious  act.  The  discretion  which  has  been  put  here  in 
the  chief  engineer  was  the  discretion  which  depended  upon  his  honest 
judgment." 

[4]  The  finding  of  the  jury  that  the  certificate  was  given  arbitrarily 
is  amply  sustained  by  the  evidence.  The  sewer  to  be  constructed  was 
of  concrete,  some  10,500  feet  long,  in  streets  which  had  not  been  built. 
The  only  convenient  way  in  which  material  could  be  brought  was  by 
water,  and  the  creek  where  such  materials  were  landed  was  frozen  for 
a  considerable  part  of  the  winter.  The  contract,  as  already  indicated, 
was  signed  on  October  16,  1909,  and  provided  that  work  should  be 
begun  under  it  on  notice  by  the  president;  the  place  being  stated  in 
the  notice  or  designated  on  the  ground  by  the  engineer.  The  plain- 
tiff was  notified  to  commence  work  on  November  15th,  but  the  line 
of  the  work  had  not  then  been  staked  out.  It  applied  for  and  received 
permission  to  commence  work  at  another  point,  but  that  was  not  staked 
out  until  November  26th,  which  was  Friday,  and  the  work  was  com- 
menced the  following  Monday.  Early  in  December  the  plaintiff  again 
applied  for  and  obtained  permission  to  commence  construction  at  an- 
other point,  but  this  was  not  staked  out  until  January  8,  1910,  and 
work  was  there  commenced  two  days  later — ^January  lOith. 

Under  the  contract  not  more  than  100  feet  of  trench  could  be  open- 
ed in  any  one  place  in  advance  of  the  complete  building  of  the  sewer, 
unless  otherwise  ordered.  The  laying  of  pipes  and  concrete  between 
December  1st  and  April  1st  was  made  subject  to  such  regulations  as 
should  be  prescribed  by  the  engineer  and  the  original  notice  to  the 
plaintiff  to  "commence  work  had  expressly  excepted  "that  portion  of 
the  work  excluded  by  the  terms  of  your  contract  between  December 
1st  and  April  15th."  The  conditions  prescribed  subsequently  by  the 
engineer  absolutely  prohibited  such  work  when  the  temperature  was 
below  25°  F.,  and  permitted  it  only  upon  certain  conditions  when  the 
temperature  was  between  25'  and  32°  F.  The  temperature  was  below 
25°  F.  on  many  days  during  the  winter,  and,  in  addition  to  this,  there 
is  evidence  that  the  plaintiff  had  received  assurances  from  the  engineer 
that  it  was  not  expected  to  prosecute  the  work  vigorously  during  the 
first  winter. 

A  large  quantity  of  cement  was  delivered  on  the  work  on  April 
11,  1910.  Under  the  contract  this  was  to  be  subjected  to  tests,  the 
longest  of  which  lasted  ^or  28  days.  The  evidence  is  conflicting  as 
to  whether  the  plaintiff  were  ever  notified  prior  to  the  time  it  was  no- 
Itified  to  discontinue  work  on  May  16th  that  the  cement  was  satis- 
factory. It  also  appears  there  were  several  delays  for  which  plaintiff 
was  in  no  wise  responsible ;  i.  e.,  the  city  refused  to  approve  certain 
structural  steel  used  because  it  had  been  painted.  The  evidence  is  un- 
contradicted, however,  that  the  engineer  in  charge  of  the  work  stated 
to  the  manufacturer  of  the  steel  that  he  saw  no  objection  to  its  being 
painted,  and  thereafter  the  manufacturer  did  the  painting.  The  court 
charged,  without  exception,  that  the  city  was  not  justified  in  rejecting 
the  steel.  Certain  wire  netting  was  also  rejected,  but  subsequently, 
without  the  knowledge  of  plaintiff,  the  city  made  an  arrangement  with 
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the  manufacturer  whereby  it  was  accepted,  but  that  fact  was  never 
communicated  to  the  plaintiff. 

The  value  of  the  work  which  the  plaintiff  had  actually  done  was 
estimated  by  the  city  at  $15,861.  There  had  also  been  installed  a 
plant  (including  temporary  houses,  engines,  hoists,  concrete  mixers, 
etc.)  valued  at  $20,000;  and  there  had  been  delivered  1,000  barrels  of 
cement;  385  tons  of  steel;  190,000  feet  of  lumber;  820  cubic  yards 
of  sand  and  stone ;  of  the  value  of  upwards  of  $20,000  more.  With- 
out a  detailed  discussion  of  the  evidence  as  to  what  the  plaintiff  had 
accomplished,  it  clearly  shows,  as  it  seems  to  me,  that  considering  only 
about  one-fifth  of  the  contract  time  had  expired,  most  of  which  was 
during  a  very  severe  winter,  the  plaintiff  had  not  unreasonably  or  un- 
necessarily delayed,  and  that  no  facts  were  shown  upon  which  such 
an  opinion  could  have  been  honestly  formed;  on  the  contrary,  the 
impression  gained  from  the  testimony  introduced  by  the  defendant  is 
not  that  the  plaintiff  had  failed  to  proceed  with  due  diligence  down 
to  the  time  the  contract  was  terminated,  but  that  it  was  not  ready  to 
prosecute  the  work  with  sufficient  speed  at  the  time  the  contract  was 
terminated — at  the  very  beginning  of  the  season  of  the  year  most  fa- 
vorable for  doing  that  kind  of  work. 

As  already  pointed  out,  this  is  the  obvious  import  of  the  certificate 
of  the  chief  engineer;  and,  while  his  apprehension  as  to  the  ability 
of  the  plaintiff  to  continue  the  work  without  unnecessary  delay  may 
have  been  justified,  his  opinion  on  that  subject  was  not  the  ground 
for  terminating  the  contract.  The  plaintiff  could  be  deprived  of  the 
opportunity  of  completing  the  contract  only  when  the  chief  engineer 
was  of  the  opinion  that  there  had  actually  been  unreasonable  or  un- 
necessary delay.  Even  if  his  letter  can  be  construed  as  the  expres- 
sion of  such  an  opinion,  I  think  the  jury  was  justified  in  finding  that 
it  was  an  entirely  arbitrary  one,  not  based  upon  an  honest  considera- 
tion of  the  facts. 

The  size  of  the  verdict  is  not  attacked,  and  in  view  of  the  evidence 
•I  do  not  see  how  it  well  could  be.  Certainly  it  cannot  be  said  that 
the  verdict  is  against  the  weight  of  evidence  as  to  the  damages. 

For  these  reasons,  the  judgment  and  order  appealed  from  must  be 
affirmed,  with  costs.    All  concur. 


BERNET  ▼.  ADRIANCB. 

(Supreme  Coart,  Appellate  Division,  First  Department.    July  10, 1913.) 

1.  DrvoBcK  (§  328*) — Cbhonai.  Conversation — Defenses — Mabbiaqe  Atteb 
Void  Divobcb. 

In  an  action  for  crlmtnal  conversation,  the  fact  that  the  defendant 
had  married  the  plaintiff's  wife  after  she  had  obtained  a  divorce  from 
the  plaintiff  In  another  state  without  personal  service  upon  him  In  that 
state  or  appearance  by  him  Is  not  a  defense,  since  such  a  divorce  is  of 
no  validity  for  any  purpose  In  New  York. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  IS  831-834;  Dec. 
Dig,  i  328.*] 

•For  other  cum  bm  nme  topic  *  {  hvubbb  in  Deo.  *  Am.  Dice.  1M7  to  date,  *  Rep'r  Induv 
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2.  Husband  and  Wm  ({  349*) — Cbiminai,  Conteb&ation — ^Bzoxssitx  Dau- 

AQE8. 

Wbere  a  hasbaod  has  deserted  and  abandoned  bis  wife,  and  she  bas 
secored  a  divorce  In  another  state,  which  Is  void  In  New  York,  and  there- 
after married  the  defendant,  a  verdict  for  $2,600  damages.  In  an  action 
for  criminal  conversation  by  the  first  husband  against  the  second,  Is 
ezcesslTe. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  i  1134 ; 
Dec.  Dig.  I  34».«] 

8.  Damages  (i  14*) — "Nominal  Damaqes" — Amount. 

Where  the  jury  returned  a  verdict  for  the  plaintiff  in  an  action  for 
criminal  conversation  "In  the  nominal  amount  of  $2,500,"  such  a  verdict 
Is  not  for  a  trifling  sum,  where  there  is  a  technical  invasion  of  plaintiff's 
right  and  no  substantial  loss,  and  therefore  does  not  constitute  nominal 
damages, 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  f  366;  Dec.  Dig. 
{  14.» 

For  other  definitions,  see  Words  and  Phrases,  voL  6,  pp.  4815,  4816; 
voL  8,  p.   7732.] 

4.  Husband  and  Wife  ({  348*) — Cbiminai.  Convebsation — Evidence. 

Wbere  plaintiff's  wUe  married  another  after  obtaining  a  void  divorce, 
and  openly  lived  In  the  marital  relation  with  her  second  husband,  evi- 
dence In  an  action  for  criminal  conversation  as  to  the  relations  between 
the  wife  and  the  defendant  prior  to  the  time  charged  in  the  petition  is 
not  admissible  for  the  purpose  of  showing  the  character  of  the  acts 
charged. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  §§  1132, 
1133;    Dec.  Dig.  §  348.*] 

Appeal  from  Trial  Tenn,  New  York  County. 

Action  by  James  P.  Berney  against  Benjamin  Adriance.  Judgment 
for  the  plaintiff  in  the  sum  of  $2,500,  and  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before   INGRAHAM,   P.    T.,   and   CLARKE,    SCOTT 
DOWUNG,  and  HOTCHKISS,  JJ. 

George  O.  Redington,  of  New  York  City,  for  appellant. 
Charles  R.  Bradbury,  of  New  York  City,  for  respondent. 

DOWLING,  J.  The  plaintiff  was  married  to  Jean  M.  Purdy  Sep- 
tember 1,  1883,  in  the  city  of  Corry,  state  of  Pennsylvania.  There- 
after they  removed  to  the  state  of  New  York,  where  they  resided 
together  until  April,  1902,  at  which  time,  upon  the  testimony  herein, 
it  sufficiently  appears  that  the  plaintiff  abandoned  his  wife,  remov- 
ing to  other  apartments  in  the  city  of  Brooklyn,  where  they  then 
resided,  and  telling  her  when  she  called  upon  him  with  the  then  two 
living  children  issue  of  the  marriage  that  she  could  keep  them,  as 
they  loved  her  more  than  they  did  him.  Raintiff  did  not  contribute 
to  his  wife's  support,  and  in  September  or  October,  1902,  she  re- 
moved to  Sioux  Falls,  S.  D,,  where  she  rented  rooms  and  remained 
for  a  year  or  more,  with  the  exception  of  three  months  spent  in  New 
York  City  after  the  Christmas  holidays.  On  May  23,  1903,  she  com- 
menced an  action  in  the  state  of  South  Dakota  against  her  husband 
for  absolute  divorce,  upon  the  ground  of  his  desertion  and  failure 

*For  otlier  CMW  «••  Mma  topic  tt  I  mumbkb  in  Dec  *  Am.  Dlga.  1M7  to  data,  ft  Bap'r  Indexes 


Digitized  by 


Google 


750  142  NEW  TOBK  8UPPLEMHNT  (Sup.  Ct. 

to  support  her.  A  final  decree  therein  was  entered  July  10,  1903. 
The  husband  never  had  been  a  resident  of  nor  within  the  state  of 
South  Dakota,  and  an  order  for  substituted  service  was  made  May 
29,  1903,  pursuant  to  which  the  summons  and  complaint  in  said  ac- 
tion were  personally  served  upon  him  in  the  city  of  New  York  on 
June  8,  1903.  He  entered  no  appearance  in  the  action,  and  caused 
no  pleading  to  be  served  therein  on  his  behalf,  and  the  judgment 
against  him  was  obtained  on  his  default.  In  September,  1903,  Mrs. 
Bemey  returned  to  New  York  state  and  remained  there  until  July, 
1909,  when  she  changed  her  residence  to  the  state  of  New  Jersey, 
wherein  she  resided  continuously  until  March  12,  1910.  On  that  date 
she  was  married  at  Hoboken,  in  the  state  of  New  Jersey,  by  a  justice 
of  the  peace  to  the  defendant,  Benjamin  Adriance,  whose  wife  had 
died  some  four  days  before,  and  from  whom  he  had  been  separated 
some  10  years  prior  to  her  decease.  The  parties  resided  in  the  state 
of  New  Jersey  until  they  removed  to  the  borough  of  Brooklyn,  in 
the  state  of  New  York,  about  Christmas,  1911.  The  complaint  herein 
is  based  upon  allegations  of  improper  intimacy  between  the  defend- 
ant and  Mrs.  Bemey  between  June,  1909,  and  the  time  of  the  com- 
mencement of  the  action,  the  places  specified  being  Woodcliif,  N.  J., 
and  Brooklyn,  N.  Y.  The  month  of  June,  1909,  is  the  date  when 
Mrs.  Bemey  went  over  to  New  Jersey  and  took  up  her  residence  in 
premises  owned  by  the  defendant  before  her  marriage  to  him.  Upon 
the  trial  of  the  action  evidence  was  received,  over  the  objection  of 
the  defendant,  as  to  prior  acts  of  intimacy  between  them  before  the 
time  alleged  in  the  complaint.  The  verdict  was  in  the  following 
form: 
"We  find  a  verdict  for  tbe  plalntlCF  In  tbe  nominal  amount  of  $2,600.'' 

[1]  We  think,  upon  this  record,  that  it  must  be  determined  that 
the  divorce  obtained  by  Mrs.  Bemey  from  her  husband  in  South 
Dakota  was  invalid,  and  that,  in  so  far  as  the  plaintiff  herein  was 
concerned,  it  had  no  binding  force  nor  effect  within  this  state,  nor 
will  the  courts  of  this  state  in  any  manner  recognize  it  as  effectual 
for  any  purpose  in  this  jurisdiction.  There  is  a  long  line  of  cases 
wherein  the  courts  of  this  state  have  declined  to  recognize  as  valid  a 
decree  of  divorce  obtained  in  another  jurisdiction  against  a  citizen 
and  resident  of  this  state,  where  he  had  neither  appeared  nor  an- 
swered in  the  action,  and  where  no  personal  service  had  been  made 
upon  him  within  that  jurisdiction.  Among  these  were  People  v. 
Baker,  76  N.  Y.  78,  32  Am.  Rep.  274;  O'Dea  v.  O'Dea,  101  N.  Y. 
29,  4  N.  E.  110;  Jones  v.  Jones,  108  N.  Y.  415,  IS  N.  E.  707,  2  Am. 
St.  Rep.  447;  Cross  v.  Cross,  108  N.  Y.  628,  15  N.  E.  333;  BeU  v. 
Bell,  157  N.  Y.  719,  53  N.  E.  1123;  Lynde  v.  Lynde,  162  N.  Y.  411, 
56  N.  E.  979,  48  L.  R.  A.  679,  76  Am.  St.  Rep.  332;  McGown  v.  Mc- 
Gown,  164  N.  Y.  558,  58  N.  E.  1089;  Winston  v.  Winston,  165  N.  Y. 
553,  59  N.  E.  273. 

The  cases  in  this  state  have  been  summarized  in  Haddock  v.  Had- 
dock, 201  U.  S.  562,  26  Sup.  Ct.  525,  50  L.  Ed.  867,  5  Ann.  Cas.  1, 
and  the  general  proposition  seems  to  have  been  incontrovertibly  es- 
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tablished  since  that  time.  In  Ransom  v.  Ransom,  54  Misc.  Rep.  410, 
104  N.  Y.  Supp.  198,  the  plaintiflf  had  been  driven  from  her  husband's 
home  by  reason  of  his  misconduct,  and  she  and  her  children  became 
in  good  faith  residents  of  the  state  of  Virginia.  Of  that  state  she 
had  been  an  actual  resident  for  more  than  two  years,  when  she  ob- 
tained within  that  state,  and  pursuant  to  its  laws,  a  judgment  of  ab- 
solute divorce  upon  the  ground  of  the  defendant's  adultery.  The 
service  of  process  in  that  action  was  by  publication,  and  the  defend- 
ant neither  appeared  nor  answered  therein.  It  was  there  proved  that 
the  defendant  had  actual  knowledge  of  the  issuance  of  the  decree, 
and  had  procured  a  copy  thereof  before  his  time  to  intervene  and 
have  the  default  opened  had  expired.  More  than  four  years  there- 
after the  plaintiff  married  in  the  state  of  Virginia,  and  despite  the 
fact  that  she  had  been  the  innocent  party  throughout,  that  her  resi- 
dence in  Virginia  was  taken  up  as  a  matter  of  necessity  and  in  good 
faith,  because  she  had  been  driven  from  her  husband's  home  by  rea- 
son of  his  misconduct,  and  although  she  had  continuously  been  a  resi- 
dent thereof  down  to  the  time  of  the  bringing  of  the  husband's  ac- 
tion, nevertheless  the  latter  was  successful  in  his  suit  for  an  absolute 
divorce  brought  in  this  state  and  based  upon  the  alleged  adultery 
committed  with  the  husband  whom  she  had  married  in  the  state  of 
Virginia.  The  determination  of  the  court  proceeded  upon  the  doc- 
trine that  where  the  defendant  in  a  divorce  action  is  not  domiciled 
in  the  state  where  the  suit  is  brought,  does  not  appear  therein,  and  is 
only  constl-uctively  served  with  process,  no  actual  service  being  made 
wimin  the  state,  the  court  acquires  no  jurisdiction.  Upon  appeal  to 
this  court  the  judgment  was,  ajffirmed.  125  App.  Div.  915,  109  N.  Y. 
Supp.  1143.  I  am  unable  to  find  any  decision  which  has  qualified  or 
limited  this  statement  of  the  law.  It  follows,  therefore,  that  the 
South  Dakota  decree  in  the  eyes  of  the  courts  of  this  state  is  invalid, 
and  that  the  marriage  of  the  defendant  and  Mrs.  Bemey  thereunder 
is  no  answer  to  the  plaintiff's  action,  even  though  the  courts  of  the 
state  of  New  Jersey,  under  their  decision,  might  recognize  the  South 
Dakota  decree  as  binding  upon  a  citizen  of  that  state  under  these  cir- 
cumstances, for  in  this  state  we  have  refused  to  recognize  the  validity 
of  a  marriage  solemnized  in  the  state  where  the  decree  of  divorce  was 
obtained,  and  which,  under  the  laws  of  that  state,  was  a  perfectly 
valid  and  binding  one.  See  McGown  v.  McGown,  19  App.  Div.  368, 
46  N.  Y,  Supp.  285,  affirmed  64  N.  Y.  558,  58  N.  E.  1089. 

[2]  I  believe,  however,  that  this  verdict,  if  it  really  represents  the 
deliberate  action  of  the  jury  which  rendered  it,  is  excessive  in  view 
of  all  the  circumstances  of  the  case.  Having  in  mind  the  fact  that 
plaintiff  had  voluntarily  abandoned  his  wife  eight  years  before  her 
attempted  marri^e  with  the  defendant,  had  never  contributed  to  her 
support,  had  never  sought  a  reconciliation  with  her,  and  had  left  her 
and  her  children  to  shift  for  themselves  as  best  they  could,  no  founda- 
tion has  been  established  for  any  such  amount  of  recovery,  particu- 
larly as  defendant  is  not  shown  to  have  been  in  any  way  responsible 
either  for  the  original  separation  or  its  continuance,  with  both  of 
which  plaintiff  solely  is  chargeable. 
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[3]  Nominal  damages  are  defined  as  "a  trifling  stun  awarded  to  a 
plaintiff  in  an  action  where  there  is  no  substantial  loss  or  injury  to  be 
compensated,  but  still  the  law  recognizes  a  technical  invasion  of  his 
rights  or  a  breach  of  the  defendant's  duty."  Black's  Law  Dictionary. 
These  are  formal  damages  as  distinguished  from  real  or  substantial 
ones.  Awards  of  6  cents  or  $1  represent  nominal  damages.  When 
such  an  award  as  $2,500  is  made,  it  has  none  of  the  characteristics 
of  a  nominal  one,  but  assumes  the  proportions  of  compensation.  If 
the  jury  thought  that  they  were  awarding  really  only  nominal  dam- 
ages, then  their  verdict  was  based  on  error,  and  should  in  any  event 
have  been  set  aside.  If  they  sought  to  award  compensation,  the 
amount  granted  was  excessive  and  should  also  have  been  set  aside. 
From  every  point  of  view  the  defendant  is  entitled  to  a  new  trial. 

[4]  Furthermore,  error  was  committed  in  receiving,  over  due  ob- 
jection, testimony  as  to  the  relations  existing  between  the  defendant 
and  Mrs.  Berney  prior  to  June,  1909,  the  first  date  set  forth  in  the 
complaint  when  such  relations  are  claimed  to  have  existed.  It  is 
sought  to  sustain  the  admission  of  this  testimony  upon  various 
grounds,  none  of  which  we  believe  is  sufficient.  The  sole  issue  pre- 
sented by  the  pleadings  was  that  of  the  relations  had  between  the  par- 
ties after  June,  1909.  As  their  relationship  after  the  attempted  marriage 
between  diem  was  avowedly  a  marital  one,  no  testimony  as  to  what 
had  transpired  between  them  before  that  time  was  either  necessary  or 
admissible  to  characterize  it  for  its  nature  was  open  and  avowed. 

The  judgment  and  order  appealed  from  will  therefore  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

CLARKE,  SCOTT,  and  HOTCHKISS,  JJ.,  concur.  INGRA- 
HAM,  P.  J.,  concurs  in  result 


DE  LEYER  y.  BRITT  et  aL,  Com'ra  of  Elections,  et  al, 
(Supreme  Ck>urt,  Appellate  Division,  First  Department    July  10,  1913.) 

1.    SCBinSSION  OF  CONTBOVEESY   (§   3*) NATUBK    OF  CONTBOTEBBT REAI.ITT. 

The  Appellate  Diyislon  will  take  jnrisdiction  on  the  BubmisBion  of  a 
controversy  on  an  agreed  statement  of  facts  to  determine  the  question 
in  advance  of  the  primary  and  general  elections  whether  the  electors  of 
the  new  county  of  Bronx  may  participate  In  the  nomination  for  and  Sec- 
tion of  a  Justice  of  the  City  Court  of  New  Tork  to  fill  a  vacancy  be- 
cause of  the  public  importance  of  the  question. 

[Ed.  Mote. — For  other  cases,  see  Submission  of  Controversy,  Cent  Dig. 
if  4.  6;    Dec.  Dig.  {  3.»] 

2   CouBTS  (I  42*) — "Infkbiok  Coxibt" — Jubisdiction. 

The  City  Court  of  the  dty  of  Mew  York  is  not  a  constitutional  court 
but  is  an  Inferior  court  created  by  the  Legislature  within  Const  art 
6,  S  18,  authorizing  the  establishment  by  the  Legislature  of  inferior  local 
courts. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  ||  168-170,  181- 
183;  Dec.  Dig.  f  42.* 

For  other  deflnitlonB,  see  Words  and  Phrases,  vol.  4,  pp.  S580-3682.] 

•For  oUiar  caus  im  Mume  topic  ft  t  mumbu  la  Dm.  ft  Am.  Dlsi.  1907  to  date,  *  Rtp'r  Indazaa 
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8.  CoDBTS  (}  52*)— 'Election— City  Coubt — CouNTims. 

Laws  1912,  c.  548,  creating  the  county  of  Bronx  out  of  territory  form- 
ing a  part  of  the  county  of  New  York,  declaring  that  the  County  Court 
within  the  county  of  Bronx  shall  have  Jurisdiction  exercised  by  the 
County  Court  of  Kings  county,  and  that  the  seTeral  courts  within  the 
county  of  New  York  shall  retain  Jurisdiction  of  all  actions  commenced 
prior  to  January  1,  1914,  and  that  until  that  date  the  courts  of  the' 
county  of  New  York  shall  exercise  the  Jurisdiction  they  now  have,  and 
providing  that  the  act  shall  not  be  construed  as  affecting  within  the 
county  of  Bronx  the  Jurisdiction  of  the  City  Court  of  the  City  of  New 
York,  merely  continues  the  Jurisdiction  of  the  City  Court  until  January 
1,  1914,  of  actions  over  which  it  acquires  Jurisdiction  before  that  time, 
and  after  that  time  it  has  no  Jurisdiction  within  the  county,  but  the 
County  Court  then  acquires  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §i  184-192;  Dec.  Dig. 
162.*] 

4.  JnDQEs  (f  3*) — New  Counties — Officebb — Elbotiohb. 

The  Legislature  did  not  intend  by  the  act  that  the  electors  of  the 
county  of  Bronx  should  participate  in  the  election  of  Justices  of  the 
City  Court  of  New  York,  whose  Jurisdiction  is  confined  to  the  county  of 
New  York. 

[Ed.  Note. — ^For  other  cases,  see  Judges,  Cent  Dig.  §$  4-10;  Dec.  Dig. 
{  3.»] 

5.  CONSTITUTIOKAI.  LAW   (5    38*) — STATUTES — ^VALIDITT. 

A  Statute  may  be  unconstitutional  as  contravening  what  is  necessarily 
Implied  in  the  Constitution  as  well  as  where  it  contravenes  the  express 
language  thereof. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  f  36; 
Dec.  Dig.  §  38.»] 

Ingraham,  P.  J.,  and  Clarke,  J.,  dissenting. 

Submission  of  controversy  under  Code  Civ.  Proc.  §  1279,  by  John 
A.  De  Leyer,  plaintiff,  and  J.  Gabriel  Britt  and  others,  as  Commis- 
sioners of  Elections  of  the  City  of  New  York,  and  another,  defend- 
ants.   Judgment  for  plaintiff. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
DOWLING,  and  HOTCHKISS,  JJ. 

John  T.  Dooling,  of  New  York  City  (Herbert  R.  Limburg,  of  New 
York  City,  on  the  brief),  for  plaintiff.  . 
Terence  Farley,  of  New  York  City,  for  defendants. 

LAUGHLIN,  J.  [1]  This  controversy  is  submitted  for  the  pur- 
pose of  having  the  court  decide,  in  advance  of  the  primary  and  general 
elections  for  the  present  year,  whether  the  electors  of  the  county  of 
Bronx  are  entitled  to  participate  in  the  nomination  for,  and  election 
of,  a  justice  of  the  City  Court  of  New  York  to  fill  a  vacancy  required 
to  be  filled  at  the  general  election  in  1913.  The  members  of  the  board 
of  elections  are  desirous  of  having  these  questions  adjudicated  at  an 
early  date,  to  the  end  that  they  may  be  enabled  to  properly  perform 
their  duties,  and  that  the  nomination  of  candidates  for  the  office  of 
justice  of  the  City  Court  and  the  election  to  that  office  may  be  legally 
made  and  had ;  and  it  is  appropriate  that  the  court  should  take  juris- 
diction for  the  purpose  of  authoritatively  deciding  such  questions  of 

•For  other  casM  ■••  tame  topic  *  I  mvmbbb  in  Dee.  *  Am.  Dies.  U07  to  date,  *  R«p'r  Indezea 
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public  importance.  Matter  of  Hopper  v.  Britt,  146  App.  Div.  363, 
131  N.  Y.  Supp.  135 ;  Id.,  203  N.  Y.  144,  96  N.  E.  371,  37  L.  R.  A. 
(N.  S.)  825,  Ann.  Cas.  1913B,  172;  Matter  of  Hopper  v.  Britt,  149 
App.  Div.  94,  133  N.  Y.  Supp.  778;  Id.,  204  N.  Y.  524,  98  N.  E.  86. 
.  [2,  3]  By  chapter  548  of  the  Laws  of  1912  the  Lejg^islature  carved 
out  of  the  county  of  New  York  a  new  county  which  it  named  county 
of  Bronx;  and  the  Court  of  Appeals  has  declared  that  that  act  was 
constitutional,  and  that  the  county  has  been  duly  created.  People  ex 
rel.  Unger  v.  Kennedy,  207  N.  Y.  533,  101  N.  E.  442.  Prior  to  the 
creation  of  the  county  of  Bronx,  the  City  Court  had  jurisdiction 
throughout  the  territory  now  embraced  in  that  county,  and  the  elec- 
tors who  resided  therein  participated  in  the  election  of  the  justices  of 
said  court.  A  question  has  arisen  as  to  whether  the  Legislature  in- 
tended to  continue  the  jurisdiction  of  the  City  Court  throughout  the 
county  of  Bronx,  or  whether  it  contemplated  that  the  jurisdiction 
heretofore  exercised  by  the  City  Court  in  that  territory  should,  after 
the  1st  of  January,  1914,  be  exercised  by  the  County  Court  of  the  new 
county,  and  also  whether  it  was  ccmtemplated  that  the  electors  of  the 
new  county  should  participate  in  the  nomination  and  election  of  the 
justice  of  the  City  Court  to  fill  said  vacancy.  Section  6  of  said  act 
provides,  among  other  things,  as  follows : 

"No  provision  of  tbls  act  shall  be  construed  as  affecting  within  said  county 
of  Bronx  the  Jurisdiction  of  the  City  Court  of  the  city  of  New  York." 

The  claims  of  the  respective  parties  are  based  principally  upon  this 
provision.  It  is  contended  in  behalf  of  the  plaintiff  that  it  was  merely 
intended  thereby  to  continue  the  jurisdiction  of  the  City  Court  in  said 
territory  until  the  County  Court  came  into  existence ;  and  in  support  of 
that  contention  attention  is  drawn  to  the  fact  that  the  act  contains  no 
provision  with  respect  to  canvassing  votes  for  the  office  of  justice  of 
the  City  Court,  although  by  section  2  thereof  provision  is  made  for 
canvassing  the  votes  cast  in  that  county  for  Justices  of  the  Supreme 
Court,  representatives  in  Congress,  senators,  and  members  of  assem- 
bly, and  municipal  officers  elected  in  the  city  of  New  York.  Section 
3  of  the  act  creates  a  County  Court  for  the  new  county,  and  provides 
for  the  election  of  a  county  judge  at  the  annual  election  in  1913 ;  and 
section  7  provides  that  on  and  after  the  1st  of  January,  1914,  the 
County  Court  within  the  county  of  Bronx  "shall  have  the  same  juris- 
diction over  civil  and  criminal  actions  and  special  proceedings  as  is 
now  exercised  under  the  provisions  of  law  by  the  County  Court  of  the 
county  of  Kings."  Section  9  of  the  act  provides  that  from  the  time 
the  act  takes  effect  until  the  1st  of  January,  1914,  the  Supreme  Court 
should  have  jurisdiction  over  all  crimes  and  misdemeanors  committed 
within  the  territory  of  the  new  county,  except  as  therein  otherwise 
provided,  and  that  after  said  date  the  County  Court  should  have  such 
jurisdiction.  That  section  contains  further  provisions  with  respect  to 
the  jurisdiction  of  the  Courts  of  Special  Sessions  and  Magistrate's 
Courts ;  and  provides  that  the  several  courts  within  the  county  of  New 
York,  and  within  the  First  Judicial  District  of  the  Supreme  Court, 
should  have  and  retain  jurisdiction  of  all  actions,  proceedings,  and 
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matters  duly  commenced  prior  to  the  1st  day  of  January,  1914,  and 
that  the  several  courts  of  the  county  of  Bronx,  having  criminal  ju- 
risdiction on  and  after  the  1st  of  January,  1914,  should  have  the  same 
jurisdiction  with  respect  to  crimes  committed  in  the  new  county  as  the 
courts  of  the  county  of  New  York,  having  criminal  jurisdiction,  there- 
tofore had,  unl^s  the  last-mentioned  courts  shall  have  acquired  juris- 
diction as  therein  provided,  in  which  event  it  was  further  provided 
that: 

*Tbe  said  courts  wltbln  the  county  of  New  Xork  sball  have  and  retain 
Jurisdiction  of  the  same  for  the  fall,  complete  and  final  disposition  thereof." 

Said  section  then  further  provides  that: 

"Until  the  said  first  day  of  January,  nineteen  hundred  and  fourteen,  the 
said  courts  of  the  county  of  New  York,  and  in  the  said  First  Judicial  dis- 
trict, shall  retain  and  exercise  in  all  civil  and  criminal  proceedings  the  same 
Jurisdiction  they  now  have." 

It  is  contended  by  counsel  for  the  defendants  that  the  Legislature 
could  constitutionally  continue  the  jurisdiction  of  the  City  Court  with- 
in the  new  county.  I  am  of  opinion  that  that  is  extremely  doubtful. 
The  City  Court  is  not  a  constitutional  court,  but  is  a  court  created  by 
the  Legislature.  Lewkowicz  v.  Queen  Aeroplane  Co.,  154  App.  Div. 
142,  138  N.  Y.  Supp.  983,  affirmed  207  N.  Y.  290,  100  N.  E.  796. 
The  learned  counsel  for  the  plaintiff  argues  that  the  effect  of  continu- 
ing the  jurisdiction  of  the  City  Court  within  the  new  county  would 
be  to  contravene  section  14  of  article  6  of  the  state  Constitution, 
which  limits  the  jurisdiction  of  the  County  Courts  with  respect  to  ac- 
tions for  the  recovery  of  money  only  to  actions  against  defendants 
who  are  residents  of  the  county;  and  he  argues  that  it  was  not  com- 
petent for  the  Legislature  to  confer  upon  the  City  Court  greater  ju- 
risdiction than  is  conferred  upon  the  County  Courts  by  the  Constitu- 
tion, and  cites  section  18  of  article  6  Of  the  state  Constitution,  which 
provides  as  follows: 

"Inferior  local  conrts  of  dvil  and  criminal  Jurisdiction  may  be  established 
by  tbe  Legislature,  but  no  inferior  local  court  hereafter  created  shall  be  a 
court  of  record.  The  IiCgislature  shall  not  hereafter  confer  upon  any  inferior 
or  local  court  of  its  creation,  any  equity  Jurisdiction  or  any  greater  Jurisdic- 
tion in  other  respects  than  is  conferred  upon  County  Courts  by  or  under  tills 
article,  except  as  herein  otherwise  provided;  all  Judicial  otDcers  shall  be 
elected  or  appointed  at  such  times  and  in  such  manner  as  the  Legislature  may 
direct." 

The  learned  cotmsel  for  the  defendants,  in  answer  to  these  conten- 
tions, says  that  this  act  did  not  confer  any  additional  jurisdiction  up- 
on the  City  Court,  and  that  since  the  jurisdiction  had  theretofore  been 
duly  conferred  upon  that  court  the  continuance  of  it  was  not  in  viola- 
tion of  the  Constitution.  Manifestly  the  spirit  of  the  Constitution,  if 
not  its  letter,  would  be  offended  by  continuing  the  jurisdiction  of  the 
City  Court  in  the  new  county  of  Bronx,  thereby  giving  it  jurisdiction 
over  defendants  not  residents  of  the  county  of  New  Yftrk,  which  could 
not  be  done  after  the  creation  of  the  new  county.  As  I  view  the  ques- 
tions presented,  however,  it  is  not  necessary  to  express  a  decided  opin- 
ion on  this  question,  for  the  reasonable  construction  of  these  statutory 
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provisions  is  that  the  Legislature  merely  intended  to  continue  the  ju- 
risdiction of  the  City  Court  where  it  had  acquired,  or  might  thereafter 
and  before  the  1st  of  January,  1914,  as  provided  in  the  statute,  ac- 
quire, jurisdiction  by  the  commencement  of  a  proceeding  or  action. 

[4,  6]  The  learned  counsel  for  the  defendants  also  contends  that  it 
was  competent  for  the  Legislature  to  authorize  the  electors  of  the 
county  of  Bronx  to  participate  in  the  election  of  City  Court  justices, 
even  though  the  jurisdiction  of  the  City  Court  with  respect  to  the  ter- 
ritory embraced  in  the  new  county  is  terminated.  That  proposition  is 
by  no  means  free  from  doubt.  It  may  be  conceded  that  there  is  no 
express  provision  of  the  Constitution  which  would  be  violated  by  such 
course;  but  it  is  well  settled  that  legislation  may  be  unconstitutional 
if  it  contravenes  what  is  necessarily  implied  in  the  Constitution,  as 
well  as  where  it  contravenes  the  express  language  thereof.  Matter  of 
Hopper  V.  Britt,  supra ;  People  ex  rel.  Devery  v.  Coler,  173  N.  Y.  103, 
65  N.  E.  956.  See,  also.  People  ex  rel.  Swift  v.  Luce,  204  N.  Y.  478, 
97  N.  E.  850.  It  is  evident,  however,  that  the  Legislature  did  not  in- 
tend that  the  electors  of  the  county  of  Bronx,  for  whom  it  created  a 
County  Court  to  exercise  substantially  the  same  jurisdiction  as  that 
exercised  in  the  former  county  of  New  York  by  the  City  Court,  should 
participate  in  the  election  of  justices  of  the  City  Court,  whose  juris- 
diction would  be  confined  to  the  remaining  county  of  New  York. 

It  follows,  therefore,  that  the  plaintiff  is  entitled  to  a  judgment  in 
the  nature  of  a  peremptory  writ  of  mandamus  directed  to  the  defend- 
ants and  each  of  them,  requiring  them  to  prepare  and  publish  a  notice 
of  the  offices  for  which  candidates  will  be  nominated  in  September, 
1913,  at  the  primaries  to  be  held  by  the  political  parties  in  and  for  the 
county  of  Bronx,  and  to  omit  from  such  notice  any  reference  to  the 
office  of  justice  of  the  City  Court  of  the  City  of  New  York,  and  to 
furnish  official  primary  ballots,  tally  sheets,  statements  of  result,  and 
all  other  election  paraphernalia  for  said  primary  election  in  and  for 
the  county  of  Bronx,  and  in  so  doing  to  omit  therefrom  any  reference 
to  the  office  of  justice  of  the  City  Court  of  the  City  of  New  York, 
and  to  accept  and  receive  no  certificate  of  nomination  for  the  office  of 
justice  of  the  City  Court  of  the  City  of  New  York  subscribed  or  made 
by  electors  residing  within  the  county  of  Bronx  if  insufficient  without 
their  signatures. 

DOWLING  and  HOTCHKISS,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  The  plaintiff  contends,  and  upon 
this  contention  his  claim  is  based,  that  section  6  of  the  Bronx  County 
Act,  being  chapter  548  of  the  Laws  of  1912,  which  provides  that  "no 
provision  of  this  act  shall  be  construed  as  affecting  within  said  county 
of  Bronx  the  jurisdiction  of  the  City  Court  of  the  City  of  New  York," 
is  in  violation  of  section  16  of  article  6  of  the  Constitution.  The  ef- 
fect of  this  provision  of  the  Constitution  as  affecting  the  City  Court 
of  the  City  of  New  York  was  considered  in  the  case  of  Lewkowicz 
V.  Queen  Aeroplane  Co.,  154  App.  Div.  142,  138  N.  Y.  Supp.  983, 
affirmed  207  N.  Y.  290,  100  N.  E.  796.  In  the  Court  of  Appeals 
Chief  Judge  Cullen,  in  speaking  of  this  provision  of  the  Constitu- 
tion, said : 
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"As  already  said,  there  were  seven  courts  which  were  courts  of  record. 
It  was  not  Intended  to  alter  the  character  of  those  courts;  a  change  of 
which  might  have  produced  much  confusion,  if  no  other  evils.  Therefore, 
the  inhibition  in  the  first  sentence  of  the  section  was  restricted  to  future 
courts,  while  that  found  in  the  second  is  broad  and  general,  so  *  *  *  the 
facts  recited  would  compel  the  conclusion  that  it  was  not  intended  to  allow 
the  legislature  to  increase  the  jurisdiction  of  local  inferior  courts  beyond 
that  of  the  County  Courts  as  prescribed  by  the  Constitution." 

By  the  law  in  force  when  this  Bronx  county  act  was  passed,  the 
City  Court  of  New  York  had  jurisdiction  over  the  territory  which 
was  then  included  within  the  old  city  of  New  York,  It  was  not  a 
County  Court,  but  an  inferior  court  of  record,  having  jurisdiction  in 
common-law  actions  and  empowered  to  render  judgment  not  to  ex- 
ceed $2,000.  In  several  respects  its  jurisdiction  differed  from  that 
of  the  County  Court.  Thus  an  action  could  be  brought  in  that  court 
for  an  amount  exceeding  $2,000;  the  only  limitation- upon  its  juris- 
diction being  that  it  could  grant  no  judgment  for  a  sum  in  excess 
of  that  amount.  There  was  also  a  difference  in  the  service  of  process 
and  the  jurisdiction  of  its  judges.  By  section  1345  of  the  New  York 
Charter  (chapter  378  of  the  Laws  of  1897)  it  was  provided  that  the 
City  Court  should  be  continued,  and  the  said  court  and  the  justices 
thereof  should  have  the  same  power  and  jurisdiction  as  is  now  con- 
ferred upon  them  by  law,  provided,  however,  that  in  sections  338, 
3165,  3169,  3170,  and  3268  of  the  Code  of  Civil  Procedure  the  word 
"city"  should  be  construed  to  mean  and  apply  to  the  territory  within 
the  city  of  New  York  as  it  existed  and  was  constituted  prior  to  the 
6th  day  of  June,  1895.  There  is  no  question  but  what  this  provision 
was  constitutional,  as  it  simply  continued  the  existence  of  the  City 
Court  as  it  had  existed  prior  to  the  adoption  of  the  Constitution  of 
1894,  and  the  territory  over  which  it  had  jurisdiction  was  not  limited 
to  the  cotmty  of  New  York,  but  was  to  apply  to  the  territory  within 
the  city  of  New  York  as  it  existed  and  was  constituted  prior  to  the 
6th  day  of  June,  1895.  The  City  Court  was  therefore  an  existing 
court  of  common-law  jurisdiction  which  had  jurisdiction  over  the 
territory  embraced  within  the  city  of  New  York  as  it  existed  on  the 
6th  day  of  June,  1895.  As  before  stated,  it  was  not  a  County  Court ; 
the  jurisdiction  was  different;  and  the  jurisdiction  was  not  limited 
in  express  terms  to  the  then  county  of  New  York,  but  extended  over 
the  territory  of  the  city  of  New  York  as  it  existed  on  the  6th  day  of 
June,  1895.  By  the  Bronx  County  Act  this  jurisdiction  was  by  the 
express  terms  of  the  act  not  affected.  It  was  left  merely  as  it  was  at 
the  time  the  Constitution  of  1894  was  adopted,  but  there  was  created 
a  new  county  out  of  part  of  the  territory  which  had  before  been  a 
part  of  the  county  of  New  York.  I  do  not  think  that  anything  in 
the  act  creating  the  new  county  of  the  Bronx  repealed  section  1345 
of  the  New  York  Charter  of  1897.  That  act  remained  in  full  force 
and  effect;  and  the  City  Court  still  had  jurisdiction  over  the  terri- 
tory "within  the  city  of  New  York  as  it  existed  and  was  constituted 
prior  to  the  6th  day  of  June,  1895."  And  even  without  this  provision 
of  the  Bronx  County  Act,  the  constitutionality  of  which  is  attacked, 
the  City  Court  would  have  jurisdiction  over  the  same  territory  that 
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it  had  before.  The  Court  of  Appeals  have  expressly  held  that  chap- 
ter 934  of  the  Laws  of  1895  is  constitutional.  People  ex  rel.  Hender- 
son V.  Supervisors,  147  N.  Y.  1,  41  N,  E.  563,  30  L.  R.  A.  74.  Sec- 
tion 6  of  the  Bronx  County  Act  provides  that  no  provision  of  the  act 
should  affect,  within  the  county  of  the  Bronx,  the  jurisdiction  of  the 
City  Court  of  New  York  or  the  Municipal  Courts  of  the  city  of  New 
York.  Without  that  provision,  the  City  Court  of  New  York  would 
have  still  continued;  and  section  11  of  the  Bronx  County  Act  pro- 
vides that  all  acts  and  parts  of  acts  applicable  to  the  county  of  New 
York,  not  inconsistent  with  the  act,  shall  continue  in  full  force  and 
effect,  thus  simply  recognizing  the  existing  condition. 

Therefore,  I  am  inclined  to  think  that  nothing  in  the  Bronx  County 
Act  affected  the  jurisdiction  of  the  City  Court  as  it  existed  prior  to 
the  adoption  of  the  Constitution  of  1894,  and  that  the  defendant  is 
therefore  entitled  to  judgment 

CLARKE,  J.,  concurs. 


PEOPLE  ex  rel.  NEW  YORK  MAIL  &  NEWSPAPER  TRANSP.  OO.  T. 
CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1913.) 

Taxation  (|  496*) — Assessmjent — Objections — Costs. 

Under  Tax  Law  (Consol.  Laws  1909,  c  60)  |  294,  providing  that  if 
certiorari  be  quashed  or  the  assessment  be  confirmed,  or  the  assessment 
be  reduced  by  an  amount  less  than  half  the  reduction  claimed,  costs  shall 
be  awarded  against  the  petitioner,  a  corporation,  objecting  to  an  assess- 
ment on  its  franchise  in  the  amount  of  $110,000,  and  claiming  that  it 
should  be  assessed  at  only  a  nominal  amount,  is  entitled  to  costs  where 
the  State  Board  of  Tax  Commissioners  only  reduced  the  amount  to  $90,- 
000,  and  upon  certiorari  It  was  subsequently  reduced  to  f47,000. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  gi  890-910;  Dec. 
Dig.  i  496.*] 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  People,  on  the  relation  of  the  New  York  Mail 
&  Newspaper  Transportation  Company,  against  the  City  of  New 
York,  for  a  reduction  of  a  franchise  tax.  From  an  order  denying  the 
relator  costs  and  disbursements,  it  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Arthur  O.  Townsend,  of  New  York  City,  for  appellant. 
Curtis  A.  Peters,  of  New  Ydrk  City,  for  respondent. 

Mclaughlin,  J.  in  the  year  1907  the  State  Board  of  Tax 
Commissioners  placed  a  valuation  of  $110,000  upon  the  special  fran- 
chise of  the  relator  in  the  boroughs  of  Manhattan  and  Brooklyn,  .'^t 
the  time  fixed  for  the  hearing  of  complaints  the  relator  appeared  be- 
fore the  board  and  filed  a  written  application  to  have  this  valuation 
canceled  altogether,  or  else  reduced  to  a  nominal  sum,  and  the  board 
thereupon  reduced  it  to  $90,000.    Thereafter  the  board  filed  with  the 
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department  of  taxes  and  assessments  in  the  city  of  New  York  a 
statement  that  such  was  the  valuation  as  finally  fixed  and  determined 
by  it.  This  sum  was  thereupon  entered  upon  the  assessment  rolls 
of  the  city  of  New  York  for  that  year  as  the  basis  for  the  tax  to  be 
imposed.  The  relator  then  applied  to,  and  obtained  from,  the  Su- 
preme Court  a  writ  of  certiorari  to  review  the  assessment  as  entered 
upon  the  assessment  rolls.  A  return  to  the  writ  was  filed  by  the 
Board  of  Tax  Commissioners,  and  the  issues  thus  raised  by  the  peti- 
tion and  return  were  sent  to  a  referee  to  take  evidence  and  make  a 
report  to  the  court.  He  reported  that  the  assessment  should  be  re- 
duced from  $90,000  to  $47,513.66.  His  report  was  subsequently 
confirmed,  and  then  arose  the  question  as  to  costs ;  both  parties  claim- 
ing to  be  entitled  thereto.  The  court  at  Special  Term  held  that  the 
respondent  was  entitled  to  costs,  and  from  that  order  the  irelator  ap- 
peals. 

The  question  presented  by  the  appeal  turns  upon  the  construction 
to  be  put  upon  section  294  of  the  Tax  Law  (Consol.  Laws  1909,  c. 
60).  So  much  of  this  section  as  is  pertinent  to  the  question  presented 
reads  as  follows : 

.  "If  tbe  writ  shall  be  quashed  or  the  assessment  confirmed,  or  If  the  assess- 
ment complained  of  shall  be  reduced  by  an  amount  less  than  half  the  reduc- 
tion claimed  before  the  assessing  o£Scers,  costs  and  disbursements  ^hall  be 
awarded  against  tbe  petitioner.  If  the  assessment  shall  be  reduced  by  an 
amount  greater  than  half  the  reduction  claimed  before  the  assessing  officers, 
costs  and  disbursements  shall  be  awarded  against  the  tax  district  represented 
liy  the  officers  whose  proceedings  may  be  reviewed." 

When  the  relator  appeared  before  the  State  Board  of  Tax  Com- 
missioners, its  franchise  had  been  valued,  for  the  purpose  of  taxa- 
tion, at  $110,000.  It  then  claimed  this  was  erroneous,  and  should 
be  entirely  canceled,  or  else  reduced  to  a  nominal  amount.  It  was 
only  reduced  to  $90,000,  but  by  the  writ  which  it  obtained  the  assess- 
ment was  reduced  to  $47,513.66,  "an  amount  greater  than  half  the 
reduction  claimed  before  the  assessing  officers."  Having  obtained 
a  reduction  of  more  than  one-half  that  claimed  before  the  assessing 
officers,  it  became,  by  express  provision  of  the  statute  quoted,  entitled 
to  costs  and  disbursements. 

The  order,  in  so  far  as  appealed  from,  is  reversed,  with  $10  costs 
and  disbursements,  and  an  order  directed  to  be  entered  granting  the 
relator  the  costs  and  disbursements  taxable  under  section  294  of  the 
Tax  Law.    All  concur. 


Mccormick  v.  walker  et  ai. 

(Supreme  Court,  Appellate  Division,  First  Department.     July  10,  1913.) 

1.  Appeal  and  Ebbob  (§  569*) — Disquaufication  of  Refebee. 

Where  a  referee,  after  finding  in  favor  of  plaintiff,  but  before  he  had 
passed  upon  defendant's  requested  findings  which  by  stipulation  of  the 
parties  were  to  be  submitted  at  any  time  within  30  days  after  the  filing 
of  the  report,  took  from  plaintiff  an  assignment  of  a  part  of  the  Judg- 
ment in  payment  of  bis  fees,  he  became  disqualified  to  pasR  upon  the 
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requested  findings  or  to  settle  the  case  on  appeal  although  the  assign- 
ment was  made  and  accepted  In  the  utmost  good  faith,  since  the  state 
is  bound  to  furnish  to  every  litigant,  not  only  an  impartial  Judge,  but 
one  who  has  not  by  any  act  of  his  Justified  a  doubt  of  his  impartiality. 
[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  $|  2530- 
2545;    Dec.  Dig.  i  569.*] 

2.  Appeal  and  Ebbob  (§  569*) — Sbttleicent  of  Case — ^Failttbx  to  Nones 
Amendments  fob  Sbttlement. 

Under  rule  33  of  the  general  rules  of  practice,  providing  that  when 
a  case  is  made,  if  the  parties  shall  omit  within  the  times  limited  by  the 
rules,  the  one  party  to  propose  amendments  or  the  other  to  notify  ap- 
pearance before  the  Judge  or  referee,  they  shall,  respectively,  be  deemed 
to  have  agreed  to  the  case  as  proposed  or  to  have  agreed  to  the  amend- 
ments, appellant's  failure  to  notice  proposed  amendments  to  his  proposed 
case  for  settlement  did  not  result  in  the  case  with  such  amendments  be- 
coming thereby  automatically  settled,  where  the  referee  was  disqualified 
to  pass  upon  the  proposed  amendments,  since  they  could  not  properly 
have  been  noticed  for  settlement  before  him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  ZSSO- 
2545;    Dec.  Dig.  {  569.*] 

8.  Appeal  and  Erbob  (§  669*) — Setti^msnt  of  Case — SETiLxicsin:  m  Case 
OF  Refebee's  Disqualification. 

Under  Code  Civ.  Proc.  i  997,  providing  that,  when  a  party  Intends  to 
appeal  from  a  Judgment  rendered  after  the  trial  of  an  issue  of  fact,  he 
must  except  as  otherwise  prescribed  make  a  case  and  procure  it  to  be 
settled,  and  signed  by  the  Judge,  Justice,  or  referee  by  or  before  whom 
the  action  was  tried,  or,  in  case  of  the  death  or  disability  of  the  Judge. 
Justice,  or  referee.  In  such  manner  as  the  court  directs,  the  court  could 
not  direct  the  settlement  of  a  case  before  any  one  other  than  the  ref- 
eree before  whom  the  action  was  tried,  where  the  referee's  disqualifica- 
tion had  resulted  from  the  act  of  the  respondent  in  assigning  to  him  a 
portion  of  the  judgment  in  payment  of  his  fees. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  tS  2530- 
2545;    Dec.  Dig.  i  669.*] 

4.  Reference  (§  87*) — Requests  fob  Findings — ^TniE  fob  Filing. 

Where,  in  an  action  tried  before  a  referee,  the  parties  at  the  referee's 
suggestion  stipulated  that  requests  to  find  might  be  submitted  after  the 
report  was  made,  a  party  was  entitled  to  have  requests  to  find  so  filed 
passed  upon,  although  there  is  no  authorization  for  such  practice  in  the 
Code. 

[Ed.  Note. — ^For  other  cases,  see  Reference,  Cent  Dig.  |  133;  Dec.  Dig. 
{  87.*] 

5.  Refebencb  ({  103*) — Vacating  Bepobt — Gbounds — Disqualification   of 

Refebee. 

Where  a  referee,  after  finding  for  plaintiff,  but  before  passing  upon 
the  findings  proposed  by  defendant,  became  disqualified  to  act,  and  bis 
report  contained  only  four  findings  of  fact  although  the  evidence  was 
voluminous,  the  judgment  would  be  vacated  since  the  referee's  act  in 
passing  upon  defendant's  proposed  findings  was  a  nullity,  and  defend- 
ant would  not  be  compelled  to  have  his  appeal  heard  without  a  finding 
of  the  specific  facts  in  his  favor  which  were  doubtless  established  by 
the  evidence. 

[Ed.  Note. — For  other  cases,  see  Reference,  Cent  Dig.  {§  188-203;  Dec 
Dig.  §  103.*] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Robert  C.  McCormick  against  Joseph  Walker,  Jr.,  and 
another,  as  executors  and  trustees.    From  an  order  denying  plaintiff's 
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motion  to  dismiss  defendants'  appeal  from  a  judgment,  and  denying 
defendants'  motion  to  vacate  the  judgment  and  set  aside  tfie  report 
of  the  referee  and  declaring  the  case  on  appeal  settled  and  ordering 
it  filed,  defendants  appeal.  Reversed  and  motion  to  vacate  the  judg- 
ment and  set  aside  the  report  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Jacob  Halstead,  of  New  York  City,  for  appellants. 
James  S.  Lehmaier,  of  New  York  City,  for  respondent. 

McLAUGHLIN,  J.  Action  to  recover  for  legal  services.  The  is- 
sues were  referred  to  a  referee  to  hear  and  determine.  He  made  a 
report  in  favor  of  the  plaintiff  and  judgment  was  entered  thereon, 
from  which  defendants  appealed.  Some  time  after  the  proposed  case 
on  appeal  and  proposed  amendments  thereto  had  been  served,  nothing 
further  having  been  done,  the  plaintiff  moved  to  dismiss  the  appeal 
on  the  ground  that  it  had  been  abandoned.  The  defendants  then  made 
a  motion  to  vacate  the  judgment  and  set  aside  the  report  on  the  ground 
that  the  referee  had  become  disqualified  to  act  further  by  reason  of 
having  taken  an  assignment  of  an  interest  in  the  judgment,  or,  in  the 
alternative,  for  an  order  directing  that  the  defendants'  requests  to  find 
be  passed  upon  and  the  case  and  amendments  settled  by  a  justice  of 
the  Supreme  Court  or  a  referee  appointed  for  that  purpose.  The  mo- 
tions were  heard  together  and  resulted  in  an  order  denying  the  plain- 
tiff's motion,  and  reciting  that  the  case  on  appeal  had  become  settled, 
and  the  amendments  allowed  through  the  defendants'  failure  to  notice 
them  for  settlement  and  denying  defendants'  motion  and  ordering  the 
case  on  file.  From  this  order,  or  so  much  of  it  as  denies  the  defend- 
ants' motion  and  orders  the  case  filed,  the  defendants  appeal. 

[1]  The  trial  was  a  long  and  expensive  one.  The  testimony  taken 
was  very  voluminous;  the  fees  of  the  referee  and  stenographer 
amounting  to  more  than  $8,000.  The  referee  made  a  report  on  the  8th 
of  November,  1911,  in  favor  of  the  plaintiff  for  $11,144.  Judgment 
was  entered  thereon  the  same  day  for  $19,464.50,  which  included  the 
fees  of  the  referee  and  stenographer.  Shortly  prior  to  the  time  the 
referee  made  his  report,  he  notified  the  plaintiff's  attorney  that  it  was 
ready,  and  he  thereupon  called  upon  the  referee,  and  stated  that  the 
plaintiff  would  be  unable  to  pay  his  fees  in  full  upon  taking  up  the 
report  but  would  pay  $2,500,  and  give  an  assignment  of  the  judgment 
to  be  entered  for  the  balance.  This  arrangement  was  finally  agreed 
upon  between  him  and  the  referee,  apparently  in  the  expectation  that 
the  judgment  would  be  promptly  paid.  On  November  9,  1911,  the 
day  after  the  judgment  was  entered,  plaintiff  executed  an  assignment 
thereof  to  the  referee  to  the  extent  of  $2,233.50.  Before  the  report 
was  made,  at  the  suggestion  of  the  referee,  the  parties  entered  into  a 
stipulation  that  requests  to  find  might  be  submitted  at  any  time  within 
30  days  after  the  report  was  filed.  Acting  under  the  stipulation,  after 
the  report  had  been  filed,  and  after  the  judgment  had  been  assigned 
to  plaintiff,  defendants'  attorney  submitted  requests  to  find,  and  they 
were  passed  upon  by  the  referee.    Some  time  thereafter  the  assignment 
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of  the  judgment  was  filed  in  the  county  derk's  office  and  a  copy  served 
upon  the  defendants'  attorney.  Notwithstanding  this  fact,  however, 
•  the  defendants  prepared  and  served  their  proposed  case  on  appeal  and 
accepted  plaintiff's  proposed  amendments.  No  further  action  was 
taken  until  the  motions  decided  by  the  order  appealed  from  were 
made. 

The  appellants  now  contend  that  the  referee  became  disqualified  as 
soon  as  the  interest  in  the  judgment  was  assigned  to  him,  so  that  he 
could  not  legally  pass  upon  theij-  requests  to  find  or  settle  the  proposed 
amendments  and  case  on  appeal.  That  the  assignment  did,  in  fact,  dis- 
qualify the  referee,  cannot  well  be  disputed.  Section  46,  Code  of  Civil 
Pro. ;  Leonard  v.  Mulry,  93  N.  Y.  392;  23  Cyc.  575.  In  the  Leonard 
Case,  where  a  referee  had  taken  an  assignment  of  a  judgment  under 
circumstances  quite  similar  to  the  present  one,  the  Court  of  A-ppeals 
held  that  he  thereby  became  disqualified  from  settling  the  case  and 
amendments,  saying: 

"Clearly  the  referee  had  acquired  an  Interest  so  direct  that  an  unsaccessfnl 
appeal  would  result  In  his  pecuniary  gain ;  and  It  Is  Immaterial  whether  the 
functions  of  his  office  in  the  settlement  of  the  case  or  exceptions  are  ctumt 
terized  as  Judicial  or  ministerial.  In  performing  them  he  must  act  as  referee, 
and  for  that  he  was  disqualified." 

[2,  3]  But  the  respondent  suggests  that,  the  defendants  having 
failed  to  notice  the  amendments  for  settlement,  the  case  thereupon 
became  settled  automatically  under  rules  33  and  34  of  the  general  rules 
of  practice,  and  in  any  event  the  court  should  order  the  case  settled  un- 
der section  997  of  the  Code  of  Civil  Procedure.  I  am  unable  to  see  any 
force  in  this  suggestion.  The  referee  was  disqualified;  and,  that  be- 
ing so,  the  proposed  amendments  could  not  properly  have  been  noticed 
for  settlement  before  him,  for  which  reason  the  defendants'  failure 
to  notice  them  did  not  have  the  effect  of  settling  the  case.  The  dis- 
qualification of  the  referee  resulted  from  the  act  of  the  plaintiff,  and, 
as  intimated  in  Leonard  v.  Mulry,  supra,  section  997  of  the  Code  of 
Civil  Procedure  does  not  apply. 

[4,  5]  But,  even  if  the  court  might  order  the  case  settled  in  some 
other  way  under  that  section,  I  am  of  the  opinion  the  power  should 
not  be  exercised  in  the  present  case.  By  the  stipulation  of  the  parties, 
at  the  suggestion  of  the  referee,  the  time  for  submitting  requests  to 
find  was  postponed  until  after  the  report  had  been  made.  Under  these 
circumstances,  while  this  practice  is  not  authorized  by  the  Ccxie,  the 
defendants  are  entitled  to  have  their  requests  passed  upon,  and  the  im- 
portance of  this  right  on  the  appeal  taken  by  the  defendants  is  obvious. 
Although  the  testimony  taken  covers  over  3,400  typewritten  pages,  the 
report  of  the  referee  contains  only  4  findings  of  fact  and  one  conclu- 
sion of  law.  The  requests  presented  to  the  referee  by  the  defen<i^"^^ 
counsel  contain  123  proposed  findings  of  fact,  and,  while  many  of  ***"! 
may  be  immaterial,  nevertheless  the  defendants'  rights  on  the  app**' 
might  be  seriously  prejudiced  if  they  could  not  rely  upon  such  f**^*' 
as  might  be  found  in  their  favor.  As  was  said  in  Bremer  v-  ^'^n- 
hattan  Ry.  Co.,  191  N.  Y.  333,  84  N.  E.  59: 

"A  trial  court.  In  making  its  decision,  finds  such  facts  as  It  deems  '"^^^j^ 
to  tbe  proper  disposition  of  the  issues  to  be  determined  and  on  thosa   "^ 
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bases  Its  concInaionB  ot  law.  Tbeee  are  the  only  facts  required  to  be  found 
In  the  decision.  But  the  court  may  err  in  Its  Judgment  that  the  other  facts 
proved  In  the  case  are  immaterial  and  to  afford  the  defeated  party  an  oppor- 
tunity to  correct  such  an  error  the  privilege  Is  given  to  present  requests  to 
find." 

The  findings  of  the  referee  were  very  properly  confined  to  the  few 
facts  necessary  to  support  his  conclusion  of  law  that  the  plaintiff  was 
entitled  to  recover ;  but,  in  view  of  the  amount  of  testimony  taken,  it 
can  hardly  be  doubted  that  there  were  specific  facts  established  which 
the  defendants  were  entitled  to  have  presented  on  their  appeal,  and 
which  would  appear  in  the  findings  made  at  defendants'  request. 

While  the  referee  assumed  to  pass  upon  the  requests  submitted,  he 
was,  in  fact,  at  that  time  disqualified  from  doing  so.  It  seems  to  me 
to  be  well  settled  that  proceedings  before  a  judge  who  is,  by  statute, 
disqualified  from  acting,  are  void  and  of  no  effect.  People  v.  Con- 
nor, 142  N.  Y.  130,  36  N.  E.  807;  Oakley  v.  Aspinwall,  3  N.  Y.  547. 
It  follows,  therefore,  that  the  defendants'  requests  to  find  have  never 
been  legally  passed  upon,  and,  so  far  as  I  am  able  to  discover,  there 
is  no  way  in  which  they  now  can  be,  since  the  judge  before  whom  the 
case  was  tried  is  disqualified.  The  court,  in  the  absence  of  a  stipula- 
tion of  the  parties,  could  not  make  findings  of  fact  any  more  than 
could  another  referee.  The  result  is  that,  if  the  defendants  are  now 
obliged  to  proceed  with  their  appeal,  the  only  findings  which  will  be 
before  the  court  when  the  appeal  is  heard  will  be  the  four  findings  con- 
tained in  the  referee's  report.  The  defendants  will  be  deprived  of  the 
advantage  of  any  findings  which  might  have  been  made  in  their  favor 
and  also  of  their  right  to  except  to  the  refusal  to  find  to  the  requests 
not  found.  These  are  not  technical,  but  substantial,  rights  to  which  the 
appellants  are,  by  statute,  entitled,  and  the  court  itself  neither  can 
nor  should  deprive  them  of  their  right  to  be  heard  on  the  appeal. 
While  the  course  pursued  by  the  appellants  is  open  to  criticism,  by 
reason  of  his  delay  in  moving,  that  is  quite  insufficient  to  take  from 
them  the  right  to  have  their  appeal  heard  in  the  manner  provided 
by  the  statute.    As  was  said  in  Oakley  v.  Aspinwall,  supra : 

"The  unfavorable  aspect  of  the  motion  in  this  point  of  view  must  not  cause 
us  to  overlook  the  principles  upon  which  it  is  founded,  which  are  of  too 
great  Importance  in  the  administration  of  Justice  ever  to  be  lost  sight  of." 

In  that  case  the  G)urt  of  Appeals  held  that  a  decision  in  which  a 
disqualified  judge  had  participated  should  not  be  allowed  to  stand,  al- 
though the  judge  in  question  had  acted  at  the  request  of  the  moving 
party. 

After  a  careful  consideration  of  the  question  presented  on  the  ap- 
peal, I  am  forced  to  the  conclusion  that  the  defendants'  motion  to 
vacate  the  judgment  and  set  aside  the  report  should  have  been  granted ; 
otherwise  they  must  either  abandon  their  appeal,  or  be  heard  upon  a 
record  which  may  do  them  manifest  injustice.  The  result  is  unfor- 
tunate, for  it  is  not  charged  that  the  assignment  of  the  judgment  had, 
or  would  have,  the  slightest  effect  upon  the  referee.  It  is  perfectly 
plain  that  the  assignment  was  made  and  accepted  in  the  utmost  good 
faith,  as  a  means  of  satisfying  the  referee's  fees  which  the  plaintiff 
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was  unable  to  pay  at  the  time.  But  the  state  is  bound  to  furnish  to 
every  litigant  not  only  an  impartial  judge,  but  one  who  has  not,  by 
any  act  of  his,  justified  a  doubt  of  his  impartiality.  Smith  v.  Dunn, 
94  App.  Div.  429,  88  N.  Y.  Supp.  58.  The  hardship  falls  upon  the 
party  who,  however  innocently,  brought  about  the  situation.  The 
plaintiff,  by  his  own  act,  elected  to  disqualify  the  referee,  and  he  can- 
not now  be  permitted  to  avoid  the  consequences  of  that  act  to  the 
prejudice  of  his  adversary. 

The  order  appealed  from,  therefore,  must  be  reversed  with  $10 
costs  and  disbursements,  and  defendants'  motion  to  vacate  the  judg- 
ment and  set  aside  the  report  granted,  with  $10  costs.    All  concur. 


SMITH  T.  JAMES  T.  HAVERTTS  STABLES. 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

E<XKOUTION    (S  377*) SUPPLSlfBHTABT   PBOCKKDINOB — EXAUNATIOir   OV  JUOO- 

.  KENT   DBiBTOB — ^AFFIDAVIT — REQUISrTES. 

An  affidavit  for  the  examination  of  a  judgment  debtor  in  supple- 
mentary proceedings,  as  authorized  by  Code  Civ.  Proc.  {  2436,  which 
avers  on  information  and  belief  that  defendant  has  certain  property 
which  it  unjustly  refuses  to  apply  to  the  judgment,  but  which  does  not 
disclose  the  sources  of  the  Information  and  belief,  Is  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  {{  1109-1113, 
U32-1135;    Dec.  Dig.  i  377.*] 

Appeal  from  Special  Term,  New  York  County. 

Proceedings  by  Thomas  Smith,  a  judgment  creditor,  for  the  ex- 
amination of  James  T.  Haverty's  Stables,  a  judgment  debtor,  in  pro- 
ceedings supplementary  to  execution.  From  an  order  refusing  to 
vacate  an  order  for  the  examination,  the  judgment  debtor  appeals. 
Reversed,  and  motion  to  vacate  granted. 

Argued  before  INGRAHAM,  P.  J.,  LAUGHLIN,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

John  W.  Browne,  of  New  York  City,  for  appellant. 
Abram  S.  Jaflfer,  of  New  York  City,  for  respondent 

DOWLING,  J.  This  is  an  appeal  from  a;n  order  denying  a  mo- 
tion to  vacate  an  order  for  an  examination  of  the  defendant  in  pro- 
ceedings supplementary  to,  but  before  the  return  of,  execution;  the 
motion  being  based  upon  the  ground  that  the  affidavit  upon  which 
it  was  granted  was  jurisdictionally  defective. 

The  portion  of  the  affidavit  to  which  objection  is  made  reads  as 
follows : 

"Deponent  further  says  that  said  judgment  debtor  has  property,  consisting 
of  automobiles,  automobile  accessories,  and  office  fixtures,  in  premises  144 
East  Forty-First  street,  which  it  unjustly  refused  to  apply  to  the  satisi^ction 
of  said  judgment  as  deponent  Is  informed  and  believes." 

Section  2436,  Code  Civ.  Proc,  under  which  the  application  for  the 
order  of  examination  was  made,  provides  as  follows : 

*For  oUier  casM  see  same  topic  ft  S  nvmbsb  In  Dec.  ft  Am.  Digs.  1907  ts  data,  ft  Rep'r  Indazee 
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"At  any  time  after  the  issuing  of  an  execution  against  property,  as  pre- 
scribed in  section  2458  of  this  act,  and  before  the  return  ttiereof,  the  judg- 
ment creditor,  upon  proof,  by  affidavit,  or  otlier  competent  written  evidence, 
that  tlie  Judgment  debtor  has  property,  wliicb  he  unjustly  refuses  to  apply 
towards  the  satisfaction  of  the  judgment,  is  entitled  to  an  order,  requiring 
the  judgment  debtor  to  attend  and  be  examined  concerning  tiis  property,  at  a 
time  and  place  specified  in  the  order." 

In  First  National  Bank  of  Rome  v.  Wilson,  13  Hun,  232,  it  was 
held  that  the  proof  made  on  the  application  for  an  order  for  ex- 
amination in  supplementary  proceedings  before  the  return  of  the 
execution  should  show  facts  and  circumstances,  in  order  that  the 
judge  may  decide  whether  there  has  been  an  unjust  refusal,  although, 
as  file  court  said,  the  practice  had  been  otherwise  to  a  large  extent. 
The  defect,  however,  was  held  not  to  be  jurisdictional,  and  an  aver- 
ment in  the  language  of  the  statute  was  held  to  be  sufficient  to  con- 
fer jurisdiction,  as  the  defect  was  an  irregularity  which  might  be 
waived  or  amended. 

In  this  case  the  averment  was  not  in  the  language  of  the  statute ; 
but,  on  the  contrary,  it  affirmatively  appeared  that  the  allegation  that 
the  debtor  had  property  which  it  unjustly  refused  to  apply  to  the 
satisfaction  of  the  judgment  was  based  on  information  and  belief  only, 
the  sources  of  which  were  not  disclosed.  Under  these  conditions  the 
moving  affidavit  was  fatally  defective.  Barron  v.  Feist,  51  Misc.  Rep. 
589,  101  N.  Y.  Supp.  72. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  to  vacate  the  order  for  examina- 
tion granted,  with  $10  costs.    All  concur. 


PECK  T.  HAVERSTRAW  WATER  STJPPLT  CO. 
(Supreme  Court,  Special  Term,  Rockland  County.    July  7,  1913.) 

Costs  (§  32*) — Successtth.  Pabtt — Codntbeclaik. 

Code  Civ.  Proc.  {  3228,  gives  the  plaintiff  costs  as  of  course  upon  final 
judgment  for  him  in  an  action  to  recover  realty.  Section  503  provides 
that,  where  a  counterclaim  is  established  which  equals  plaintiff's  de- 
mand, the  judgment  mdst  be  for  defendant,  and  section  3229  entitles  de- 
fendant to  costs  as  of  course  upon  rendering  final  judgment  in  an  ac- 
tion specified  in  section  3228,  unless  the  plaintiff  is  entitled  to  costs  as 
therein  prescribed.  Held,  that  upon  rendering  Judgment  for  plaintiff  for 
realty,  with  six  cents  damages  for  unlawful  detainer,  and  for  defend- 
ant for  six  Cents  damages  upon  his  counterclaim  for  unlawful  interfer- 
ence with  an  easement,  defendant  was  not  entitted  to  costs  against  plain- 
tiff. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent  Dig.  {{  108-132 ;  Dec.  Dig. 
I  32.*] 

Action  by  one  Peck  against  the  Haverstraw  Water  Supply  Com- 
pany, in  which  defendant  counterdaimed.  Judgment  for  plaintiff 
and  for  defendant  on  its  counterclaim,  and  plaintiff  moves  to  modify 
the  judgment  by  eliminating  a  provision  therein  awarding  costs  to 
defendant.    Motion  allowed,  and  judgment  modified. 

*For  oUmt  eaaa  aae  lam*  topic  ft  (  mumbbb  In  Dae.  ft  Am.  Dlga.  1W7  to  date,  ft  Rep'r  IndazM 
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Hon.  A.  H.  F.  Se^er,  of  Newburgh,  for  plaintiff. 
Martin  A.  Driscoll,  of  New  York  City,  for  defendant 

TOMPKINS,  J.  The  plaintiff  brought  this  action  to  recover  pos- 
session of  the  real  property  described  in  the  complaint,  and  for  dam- 
ages for  the  withholding  of  the  same  by  the  defendant.  The  answer 
set  up  a  counterclaim  for  $1,500  damages  for  unlawful  interference 
with  its  easement  to  maintain  water  mains  in  the  public  h^hway  ad- 
jacent to  the  said  premises,  which  th«  plaintiff  sought  to  recover. 
At  the  trial  a  verdict  was  rendered  in  favor  of  the  plaintiff,  award- 
ing him  the  possession  of  the  property  described  in  the  complaint, 
and  for  six  cents  damages  for  the  unlawful  withholding  of  the  same 
by  the  defendant,  and  a  verdict  was  also  rendered  in  favor  of  the 
defendant  against  the  plaintiff  upon  the  said  counterclaim  for  the 
sum  of  six  cents  damages.  Both  parties  have  entered  judgment  in 
accordance  with  the  verdict;  the  defendant  including  in  its  judg- 
ment a  full  bill  of  costs  against  the  plaintiff,  which  have  been  taxed 
by  the  county  clerk. 

[1]  This  is  a  motion  made  by  the  plaintiff  to  modify  the  judgment 
entered  in  the  defendant's  favor  against  the  plaintiff  by  striking  there- 
from the  provision  for  costs;  and  the  question  now  presented  is 
whether  the  defendant,  having  recovered  a  verdict  for  six  cents  dam- 
ages against  the  plaintiff,  upon  its  said  counterclaim,  is  entitled  to 
tax  and  include  in  the  judgment  a  bill  of  costs  against  the  plaintiff. 

The  plaintiff,  having  succeeded  in  thfe  action  which  was  to  recover 
real  property,  is  entitled  under  subdivision  1  of  section  3228  of  the 
Code  to  costs  against  the  defendant  as  a  matter  of  right;  and  sec- 
tion 503  of  the  Code,  which  provides  that  "where  a  counterclaim  is 
established,  which  equals  the  plaintiff's  demand,  the  judgment  must 
be  in  favor  of  the  defendant,  does  not  give  defendant  a  right  to  costs, 
because  the  counterclaim  established  by  the  defendant  did  not  equal 
the  plaintiff's  demand,  that  having  been  not  only  for  damages,  but 
for.  the  recovery  and  possession  of  the  real  property.  The  defend- 
ant's recovery  was  for  six  cents  damages  only,  and  did  not  equal  the 
plaintiff's  demand,  nor  did  it  equal  the  verdict  awarded  to  the  plain- 
tiff, which  was  for  the  recovery  of  the  land,  as  well  as  for  damages. 

Section  3229  of  the  Code  provides  that  the  defendant  is  entitled  to 
costs  as  a  matter  of  course,  upon  the  rendering  of  a  final  judgment 
in  an  action  specified  in  section  3228,  unless  the  plaintiff  is  entitled 
to  costs  as  therein  prescribed,  and  the  plaintiff  in  this  action  being 
entitled  to  costs,  under  subdivision  1  of  section  3228,  it  follows  that 
the  defendant  cannot  have  costs  against  the  plaintiff. 

Section  3234  provides: 

"In  an  action  specified  in  section  3228  of  this  act,  wbereln  the  complaint 
sets  fortb  separately  two  or  more  causes  of  action,  upon  which  issues  of 
fact  are  joined,  If  the  plaintiff  recovers  upon  one  or  more  of  the  issues,  and 
the  defendant  upon  the  other  or  others,  each  party  is  entitled  to  costs  against 
the  adverse  party." 

Under  that  section,  the  defendant  is  not  entitled  to  costs,  for  the 
reason  that  the  complaint  did  not  set  "forth  separately  two  or  more 
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causes  of  action,  upon  which  issues  of  fact  are  joined."  Here  there 
was  only  one  cause  of  action,  upon  which  the  plaintiff  recovered 
against  the  defendant,  which,  under  subdivision  1  of  section  3228, 
entitles  him  to  costs  against  the  defendant. 

I  can  find  no  authority  for  costs  in  favor  of  the  defendant  against 
the  plaintiff.  It  follows,  therefore,  that  the  plaintiff  is  entitled  to 
have  the  defendant's  costs  retaxed  and  disallowed,  and  the  judgment 
modified  by  striking  therefrom  the  award  of  costs  against  the  plaintiff. 


CASH  T.  AMERICAN  SPECIALTT  TAILORING  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

CoNiBACTS  (J  332*) — Actions — Complaint — Suiticibnot. 

A  complaint  which  alleged  the  making  of  a  contract,  which  is  attached 
thereto,  and  that  there  was  due  the  plaintiff  under  the  contract  a  cer- 
tain sum,  but  which  contained  no  allegations  from  which  it  could  be  de- 
termined or  inferred  whether  the  plaintiff  claimed  for  a  breach  of  the 
contract,  for  services  rendered,  or  for  commissions  earned,  nor  allega- 
tions of  readiness  on  Ids  part  to  perform,  states  no  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  if  1615-1639; 
Dec.  Dig.  i  332.  •] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jacob  Cash  against  the  American  Specialty  Tailoring 
Company.  Motion  of  the  defendant  to  vacate  an  order  for  the  ex- 
amination of  one  of  its  officers  before  trial  denied,  and  defendant 
appeals.    Motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

H.  Lionel  Kringel,  of  New  York  City,  for  appellant 
Charles  Soble,  of  New  York  City,  for  respondent. 

PER  CURIAM.  "This  appeal  is  from  an  order  denying  a  motion 
to  vacate  an  order  for  the  examination  of  one  of  the  officers  of  the 
defendant  before  trial  and  directing  the  production  of  books  and  pa- 
pers. 

The  motion  to  vacate  should  have  been  granted  for  the  reason  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  All  that  it  contains  are  statements  as  to  the  making  of  the 
contract,  the  substance  thereof,  and  that  it  is  annexed  to  and  made  a 
part  of  the  complaint.    Then  follows  an  allegation  that: 

"There  is  now  due  and  owing  to  this  plaintiff  under  the  aforesaid  contract 
the  sum  of  four  thousand  dollars  (^,000),  no  part  of  which  has  been  paid, 
although  duly  demanded." 

No  facts  are  stated  from  which  it  can  be  determined,  or  even  in- 
ferred, whether  the  plaintiff  claims  for  a  breach  of  the  contract,  serv- 
ices rendered,  cm-  commissions  earned.  There  was  no  allegation  to  the 
effect  that  the  plaintiff  has  performed  or  was  ready  and  willing  to 

*For  other  casM  «••  nun*  topic  ft  i  nvubbb  in  Dae.  ft  Am.  Diss.  UOT  to  teta,  ft  Rap'r  IndazM 
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perform  on  his  part  The  allegation  above  quoted,  showii^  that 
there  is  due  $4,000,  is  a  mere  conclusion  of  law,  not  based  upon  any 
facts  set  forth  in  the  complaint. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs. 


PERRY  T.  HUDSON  &  M.  R.  CO. 
(Supreme  C!onrt,  Appellate  DiTlsion,  First  Department.    Joly  10,  1913.) 

1.  Masteb  and  Sebtant  (I  265*) — Injubt  to  Sebvant — ^Neglioehck. 

The  rule  res  Ipsa  loquitur,  if  applicable  between  employer  and  em- 
ploy6,  does  not  apply  where  the  evidence  shows  that  the  accident  caus- 
ing injury  to  the  employe  might  have  occurred  from  the  negligence  of  a 
coemploy6,  and  not  from  a  defect  in  appliances  furnished  by  the  em- 
ployer. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cmt  Dig.  H  877- 
908,  955;    Dec.  Dig.  {  265.»] 

2.  Masteb  and  Sebvant  (g  278*) — Injtjbt  to  Sbbvart — Neoliqenck. 

Where  an  employe  suing  for  an  injury  sustained  while  riding  on  an 
elevator  proved  that  a  chain  connecting  the  car  with  a  counterbalance 
broke,  but  the  undisputed  evidence  showed  that  its  breaking  could  not 
have  caused  the  accident,  and  there  was  evidence  that  the  accident  oc- 
curred from  the  negligence  of  a  coemployS,  the  evidence  was  insufficient 
to  take  the  case  to  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §{  954, 
95&-958,  960-969,  971,  972,  977;   Dec.  Dig.  {  278.»] 

Dowliug,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Mary  Perry  against  the  Hudson  &  Manhattan  Railroad 
Company.  From  a  judgment  for  plaintiff  and  from  an  order  denying 
a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

See,  also,  140  N.  Y.  Supp.  1140. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Walter  L.  Glenney,  of  New  York  City,  for  appellant 
John  J.  Welsh,  of  Brooklyn,  for  respondent 

SCOTT,  J.  The  plaintiff,  a  scrubwoman  in  the  employ  of  defend- 
ant, was  injured  while  riding  in  one  of  the  elevators  in  defendants' 
building.  She,  with  a  number  of  other  scrubwomen,  took  the  elevator 
car  at  the  tenth  floor  to  descend  to  the  street  level,  and  her  injuries 
were  due  to  the  fact  that  the  car  came  down  with  undue  speed,  and 
bumped  hard  at  the  foot  of  the  shaft.  The  car  was  operated  by  an- 
other employe  of  the  defendant — a  coservant  of  the  plaintiff.  It  is 
apparent  that  there  were  two  possible  causes  which  might  have  caused 
the  accident:  First,  some  defect  in  the  mechanism;  or,  second,  the 
negligence  or  inaptitude  of  the  operator. 

[1,2]  The  plaintiff  claims  that  it  was  the  first  of  these  causes 
which  caused  her  injuries,  and  to  support  this  claim  offers  proof 
that  a  chain  connecting  the  car  with  a  counterbalance  broke.     That 

*For  oUiar  eaam  s«a  sam*  topic  &  i  itdmbsb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Kep'r  IndsxM 
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the  chain  did  break  is  clear,  but  the  uncontradicted  evidence  is  that 
the  chain  bore  no  part  of  the  weight  of  the  car,  and  that  its  breaking 
could  not  have  caused  the  car  to  fall.  The  plaintiff  seeks  to  sustain 
her  recovery  by  the  application  of  the  rule  res  ipsa  loquitur,  but  it 
is  evident  that  that  rule  can  have  no  application  to  the  present  case. 
Aside  from  the  still  mooted  question  whether  that  rule  ever  applies 
between  employer  and  employe,  and,  if  it  does  apply,  under  what  cir- 
cumstances, there  is  a  well-settled  limitation  upon  the  application  of 
the  rule  in  any  case,  and  that  is  that,  if  the  proof  shows  that  the  ac- 
cident might  have  occurred  from  some  cause  other  than  the  negli- 
gence of  the  defendant,  the  presumption  of  negligence  does  not  arise, 
and  the  doctrine  of  res  ipsa  cannot  properly  be  applied.  Robinson  v. 
Consolidated  Gas  Company,  194  N.  Y.  37,  86  N.  E.  805,  28  L.  R.  A. 
(N.  S.)  586.  In  this  case  the  evidence  shows  that  the  accident  might 
well  have  occurred  (as  it  probably  did)  from  the  negligence  of  plain- 
tiff's coemploye  who  had  had  but  slight  experience  in  running  an 
elevator  car,  and  who  was  carrying  an  unusually  heavy  load.  The 
evidence  of  defendant's  negligence  was  quite  insufficient  to  carry  the 
case  to  the  jury,  and  the  complaint  should  have  been  dismissed. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event. 

INGRAHAM;  p.  J.,  and  LAUGHLIN  and  HOTCHKISS,  JJ., 
concur.    DOWIyING,  J.,  dissents. 


I 


HARVET  V.  PROCTOR. 
(Supreme  Court,  Appellate  Division,  Third  Department.    Jnly  8,  1913.) 

1.  Cabbikbs    (§   316*) — iNjTJBncs   to    Passenoebs — Evidence — Sufficienot — 

Neolioence  in  Opebatinq  Eleyatob. 

Where  the  testimony  shows  that  an  elevator  in  good  working  order 
suddenly  started  upward  while  plaintiff  was  attempting  to  enter  It  and 
then  descended  on  his  foot,  but  there  was  no  testimony  as  to  what  acts 
were  performed  by  the  operator,  the  doctrine  of  res  Ipsa  loquitur  ap-  ti 

plies,  and  It  will  be  presumed  that  the  operator  was  negligent  In  the  ab-  p 

seuce  of  an  explanation  of  the  cause  of  the  motion  of  the  car.  ;| 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  {{  1261,  1202,  jl 

1283,  1285-1294;    Dec.  Dig.  i  316.*]  I 

2.  Mastbb  and  Sbbvant  ({  330*) — Actions  fob  Injubies  to  Thibd  Pebsons  t; 

— Presumptions.  '•] 

Where  a  landlord  was  required  by  the  lease  to  furnish  elevator  service  ,', 

for  his  tenant,  he  could  not  delegate  that  duty  so  as  to  relieve  himself  j 

from  liability,  and  it  will  be  presumed.  In  the  absence  of  any  proof,  ]' 

that  the  operator  of  an  elevator  was  bis  employ^.  i! 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig:  {§ 
1270-1272 ;   Dec.  Dig.  {  330.*] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  John  L.  Harvey  against  Frederick  F.  Proctor.  Judgment 
for  the  plaintiff  in  the  sum  of  $2,843.12  damages  and  costs,  and  de- 
fendant appeals.    Affirmed. 

'For  other  caaei  lee  lame  topic  ft  t  mvicbbb  In  Deo.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indezei 
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Argued  before  SMITH,  P.  T.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Thomas  H.  Guy,  of  Troy,  for  appellant. 
William  E.  WooUard,  of  Albany,  for  respondent 

HOWARD,  J.  The  plaintiff  in  this  action  was  a  tenant  on  the  sec- 
ond floor  of  an  apartment  house  owned  by  the  defendant  in  the  city  of 
Albany.  The  plaintiff's  lease  from  the  defendant  obligated  the  de- 
fendant to  furnish  to  the  plaintiff  elevator  service.  On  May  8,  1911, 
at  about  12:30  p.  m.,  the  plaintiff  entered  the  hallway  on  the  main 
floor;  he  wished  to  go  to  his  apartments  on  the  second  floor.  The 
elevator  was  not  at  the  main  floor  when  the  plaintiff  reached  the  shaft, 
and  he  pushed  the  button,  after  which  the  elevator  responded  and  came 
up  from  below.  A  person  was  in  it,  operating  it.  When  it  reached 
the  floor  on  which  the  plaintiff  was  standing,  it  stopped,  the  door  was 
opened,  and  the  plaintiff  attempted  to  step  in.  While  the  plaintiff 
was  in  the  act  of  entering  the  elevator,  it  started  up,  and  one  of  the 
plaintiff's  feet  slid  in  between  the  bottom  of  the  floor  of  the  elevator 
and  the  floor  of  the  hallway.  The  elevator  came  down  on  the  plain- 
tiff's foot,  injuring  it.  The  plaintiff  also  fell  forward,  breaking  two 
ribs  and  otherwise  injuring  himself.  After  the  accident  the  plaintiff 
was  taken  on  the  elevator  up  to  the  second  story  to  his  apartments. 

[  1  ]  This  case  was  tried  before  a  referee.  There  was  no  proof  pre- 
sented by  the  defendant  in  explanation  of  the  accident;  the  only  evi- 
dence offered  by  the  defendant  being  that  of  an  expert  concerning  the 
injuries.  The  rule  res  ipsa  loquitur  was  applied,  and  correctly  ap- 
plied, to  the  situation  presented  at  the  close  of  the  evidence.  The  res 
in  this  case  (which  is  "the  accident  and  the  surrounding  circum- 
stances") shows  that  the  accident  could  not  have  happtened  without 
negligence;  for  elevators  do  not  ordinarily  jump  up,  and  then  drop 
down,  while  the  door  is  open  and  passengers  are  entering.  The  appar- 
ent cause  of  the  accident  was  either  a  defect  in  the  machinery  and 
appliances  of  the  elevator  or  negligence  in  the  manner  of  operating 
it.  The  former  cause  was  eliminated  by  the  evidence,  for  it  was  proven 
that  immediately  before  and  immediately  after  the  accident  the  de- 
vator  worked  properly.  Therefore,  the  elevator  being  in  good  work- 
ing order,  the  presumption  at  once  arises  that  it  was  negligently  oper- 
ated. The  plaintiff  did  not  observe  just  what  the  operator  did,  or 
failed  to  do,  to  cause  the  elevator  to  first  move  up  and  then  move 
down;  but  "precision  in  the  proof  is  not  required,  as  the  occurrence 
raises  a  presumption  of  negligence,  based  on  common  experience,  al- 
though no  specific  defect,  act,  or  omission  appears."  Robinson  v. 
Consolidated  Gas  Co.,  194  N.  Y.  37,  86  N.  E.  805,  28  L.  R.  A.  (N.  S.) 
586.  The  elevator  being  in  perfect  working  order,  as  was  established 
by  the  proof,  the  thing  which  happened  here  could  not  have  happened 
without  negligence  on  the  part  of  the  operator;  therefore  his  negli- 
gence is  presumed.  "If  the  res,  or  the  entire  occurrence  as  proved, 
could  not  have  happened  without  negligence  of  some  kind,  negligence 
is  presumed  without  showing  what  kind  and  the  burden  of  explana- 
tion is  thrown  on  the  defendant."    Robinson  v.  Consolidated  Gas  Co., 
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supra.  A  prima  fade  case  was  made  out  against  the  defendant,  which, 
in  the  absence  of  proof  to  the  contrary,  warranted  and  required  a 
judement  for  the  plaintiff. 

[2]  There  was  no  direct  proof  that  Simmons  was  the  employ^  of 
the  defendant ;  but  from  the  facts  presented  a  prestmiption  arises  that 
he  was.  And  even  if  Simmons  was  not  the  employe  of  the  defend- 
ant, but  was  operating  the  elevator  on'  that  occasion  to  accommodate 
the  regular  elevator  boy  or  for  some  other  reascxi,  the  defendant 
would,  nevertheless,  be  responsible,  for  it  was  the  duty  of  the  defend- 
ant to  furnish  elevator  service,  and  he  could  neither  delegate  nor  per- 
mit some  one  else  to  delegate  this  duty  to  others  so  as  to  relieve  him 
from  responsibility.  Sciolaro  v.  Asch,  198  N.  Y.  77,  91  N.  E.  263, 
32  L.  R.  A.  (N.  S.)  945.  Of  course,  if  the  regular  elevator  boy  had 
been  overpowered  by  superior  force  and  the  possession  of  the  elevator 
wrested  away  from  him,  that  would  relieve  tiie  defendant.  But  there 
was  no  such  condition.  Just  what  the  facts  are  concerning  the  oper- 
ator and  why  Simmons  was  there  and  what  relation  he  bore  to  the 
defendant  remains  unexplained  although  the  explanation  was  appar- 
ently within  the  easy  reach  of  the  defendant.  He  chose  not  to  ex- 
plain, and  therefore  the  prestunption  that  Simmons  was  his  employe 
remains  and  controls. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs.    All  concur. 


RICH  ▼.  MINOLFl. 
(Sapreme  Conrt,  Appellate  Division,  First  Department    July  10,  1913.) 

Sales  ($  288*) — Wabbantt  or  Qualitt — Inspbction  bt  Butibb. 

An  Importer  of  a  quantity  of  beans  whlcb  be  bad  aold  prior  to  tbelr 
arriyal,  wbo  Inspected  the  beans  on  tbe  dock,  and  observed  tbe  defects 
whlcb  rendered  them  unmarketable,  but  nevertheless  accepted  them  and 
shipped  them  to  his  customers,  cannot  thereafter  recover  from  tbe  im- 
porter in  an  action  upon  a  warranty  of  quality. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  {{  817-823 ;  Dec.  Dig. 
{  288.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Harry  Rich  against  Salvatore  Minolfi.  Judgment  for  the 
plaintiff,  and  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  SCOTT, 
DOWLING,  and  HOTCHKISS.  JJ. 

Frank  Wasserman,  of  New  York  City,  for  appellant. 
Jacob  J.  Lesser,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  action  is  for  damages  for  a  breach  of  warranty. 
Plaintiff's  assignor  is  an  importer  in  the  city  of  New  York  of  l!^alian 
food  products.  Defendant  is  an  exporter  in  Genoa,  Italy.  In  July, 
1910,  a  contract  was  made  by  cable  and  correspondence  for  the  pur- 
chase and  shipment  of  300  quintals  of  black-eyed  beans,  which,  as  it 

*For  otlter  caaai  sm  lame  topic  &  {  nvmbbs  In  Dao.  A  Am.  Dig*.  11)07  to  data,  *  Rep'r  Indexes 


Digitized  by 


Google 


772  142  NEW  lORK  SUPPLEMENT  (Sup.  Ct. 

appears,  is  a  well-known  description  of  bean,  differing  widely  in  qual- 
ity. In  the  course  of  the  corresponderice  the  defendant  wrote  "the  qual- 
ify it  is  understood  must  be  that  correspondii^  to  the  general  average 
of  the  year,"  to  which,  so  far  as  appears,  the  plaintiff's  assijg:nor  took 
no  exception.  There  is  no  evidence  what  the  average  quality  of  the 
year  was.  Defendant  in  fact  shipped  cmly  177j4  quintals,  which  were 
paid  for  upon  shipment  through  a  banker  in  Genoa.  The  beans  ar- 
rived in  several  shipments,  each  of  which  was  examined  by  plaintiff's 
assignor  upon  the  dock  as  it  arrived,  and  then  shipped  to  customers 
to  whom  they  had  been  sold,  "to  arrive."  The  beans  were  of  very 
bad  quality;  the  customers  to  whom  they  were  shipped  refused  to 
receive  them ;  unsuccessful  efforts  were  made  to  sell  them  at  auction ; 
and  they  were  finally  dumped  as  refuse.  The  plaintiff  has  recovered, 
as  for  a  breach  of  warranty,  the  price  paid  for  the  beans,  plus  freight 
and  duty. 

There  is  no  doubt  that  the  beans  delivered  were  almost,  if  not  quite, 
unmarketable,  but  the  difficulty  with  the  plaintiff's  case  is  that  their 
defects  were  visible  upon  mere  inspection,  and  were  in  fact  observed 
hy  plaintiff's  assignor  when  the  examination  was  made  upon  the  dock. 
'Then  was  the  opportunity  for  the  purchaser  to  have  rejected  them ;  and, 
if  he  had  acted  promptly,  he  probably  would  have  had  a  good  cause 
of  action  to  recover  the  purchase  price  and  the  expense  to  which  he 
had  been  put.  He  did  not  do  this,  however,  but  accepted  the  beans 
and  undertook  to  deliver  them,  as  if  merchantable,  upon  contracts  al- 
ready made.  The  case,  as  made  by  the  proofs,  does  not  differ  in  prin- 
ciple from  Waeber  v.  Talbot,  43  App.  Div.  180,  59  N.  Y.  Supp.  396, 
affirmed  167  N.  Y.  48,  60  N.  E.  288,  82  Am.  St.  Rep.  712,  in  which 
the  contract  was  to  deliver  "Talbot  Extra  Fine  Peas,  Sieve  23-24." 
In  that  case  the  court  pointed  out  that  the  sale  of  an  article  by  a  par- 
ticular description  is  rather  a  part  of  the  contract  than  an  express 
warranty.  In  such  cases,  at  least  where  both  buyer  and  seller  are  ex- 
pert and  able  to  judge  of  the  character  and  quality  of  the  shipment 
by  inspection,  the  right  of  the  vendee  to  recover  damages  upon  the 
ground  that  the  article  furnished  falls  below  the  requirements  of  the 
contract  does  not  survive  the  acceptance  after  reasonable  opportunity 
to  inspect  the  goods  and  ascertain  the  defects,  if  any.  The  motion  to 
dismiss  should  therefore  have  been  granted. 

The  judgment  and  order  appealed  from  must  be  reversed  and  the 
complaint  dismissed,  with  costs  to  appellant  in  this  court  and  in  the 
court  below.    All  concur. 


A.  H.  ALDEN  &  CO.,  Limited,  v.  NEW  YORK  COMMERCIAL  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

1.  Receivebs  (i  78*) — Acnons — Remedies  Against  Recbiteb  is  Receivkb- 

SHIP    PBOCEEDINa. 

While  a  court  which  through  its  receiver  has  possession  of  the  assets 
of  a  party  may  on  a  summary  application  order  the  receiver  to  deliver 
property  to  a  party  claiming  to  be  entitled  thereto,  where  the  facts  are 
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simple  or  only  questions  of  law  are  Involved,  the  better  practice  is  tp  de- 
cline Jurisdiction  where  the  contest  involves  an  issue  of  fraud  ordinarily 
triable  by  the  Jury. 

[Ed.  Note. — ^For  other  cases,  see  Beceivers,  Cent  Dig.  U  146-147;  Dec. 
Dig.  S  78.*] 

2.  Bankbuptct  (I  144*) — ^TBtrsTEE — BioBT  TO  Possession  op  Pbopebtt. 

A  state  court  having  possession  through  Its  receiver  of  the  property  of 
a  party  subsequently  adjudicated  a  bankrupt  would  as  a  matter  of  course 
order  such  property  delivered  to  the  trustee  in  bankruptcy  on  a  motion 
by  the  trustee,  since  the  bankrupt  law  is  paramount. 

[Ed.  Kote. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  237 ;  Dec.  Dig. 
{  144.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  A.  H.  Alden  &  Co.,  Limited,  in  behalf  of  itself  and  oth- 
ers similarly  situated,  against  the  New  York  Commercial  Company  for 
the  appointment  of  a  receiver.  From  an  order  appointing  a  referee  to 
take  proof  and  report  upon  the  issues  raised  by  an  intervening  peti- 
tion of  the  Banca  Commerciale  Italiana,  and  the  answer  thereto,  John 
Z.  Lowe,  Jr.,  and  others,  as  trustees  in  bankruptcy  of  the  New  York 
Commercial  Company,  who  were  substituted  in  its  place  as  defend- 
ants, appeal.    Reversed,  and  petition  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Joseph  M.  Hartfield,  of  New  York  City,  for  appellants. 
Louis  F.  Doyle,  of  New  York  City,  for  respondents. 

HOTCHKISS,  J.  The  petition  alleges  that  at  London,  England, 
on  January  23,  1913,  A.  H.  Alden  &  Co.,  Limited,  drew  its  three  sev- 
eral drafts,  payable  to  its  own  order,  upon  the  New  York  Commercial 
Company,  which  drafts  were  drawn  against  three  several  shipments 
of  rubber  aggregating  724  cases  represented  by  bills  of  lading  and 
shipping  documents  attached  to  the  drafts.  The  drafts,  with  bills  of 
lading,  were  immediately  sold  by  Alden  &  Co.,  Limited,  .to  the  peti- 
tioner, to  whom  they  were  indorsed  and  delivered  with  the  bills  of 
lading  and  shipping  documents.  The  drafts  and  accompanying  papers 
were  forwarded  by  petitioner  to  its  agent  in  this  city,  and  were  on 
February  3,  1913,  accepted  by  the  Commercial  Company,  and  there- 
upon the  agent  surrendered  to  the  Commercial  Company  the  bills  of 
lading  and  other  muniments  of  title  to  the  rubber,  relying  upon  the 
supposed  solvency  of  the  Commercial  Company,  which,  as  it  is  alleged, 
unknown  to  the  agents,  was  then  hopelessly  insolvent,  and  took  and 
received  such  muniments  with  the  intent  to  secure  possession  of  the 
rubber,  and  not  to  pay  the  drafts.  The  rubber  arrived  in  New  York 
and  was  received  by  the  Commercial  Company  on  February  4th.  On 
February  15th  the  appellant,  John  Z.  Lowe,  Jr.,  was  by  the  court  of 
law  and  chancery  of  the  city  of  Norfolk,  Va.,  appointed  receiver  of 
the  Commercial  Company  in  an  action  based  upon  the  company's  in- 
solvency, and  on  February  17,  1913,  Lowe  was  appointed  ancillary  re- 
ceiver of  the  company  in  this  state  in  the  action  above  entitled,  and 
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as. such  ancillary  receiver  has  come  into  the  possession  of  upwards  of 
$33,000,  representing  the  proceeds  of  a  part  of  the  aforesaid  identical 
cases  of  rubber,  and  the  same  remains  in  his  hands.  Qn  April  4th 
the  drafts  were  protested  for  nonpayment.  On  the  foregoing  facts 
the  petitioner  asked  for  an  order  directing  Lowe  as  receiver  to  pay 
over  to  it  the  moneys  aforesaid.  The  answer  of  Lowe,  as  receiver, 
to  the  petition,  put  in  issue  all  of  the  material  allegations  of  fraud. 
It  further  appeared  by  affidavits  that  on  April  12,  1913,  the  Commer- 
cial Company  was  adjudicated  a  bankrupt  by  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York,  and  that  Lowe 
and  two  others  were  appointed  trustees  of  the  bankrupt's  estate  and 
were  such  trustees  prior  to  the  date  of  the  petition  herein.  Subse- 
quent to  the  entry  of  the  order  appealed  from,  the  trustees  were  made 
parties  to  and  substituted  for  the  New  York  Commercial  Company, 
defendant  in  the  action  in  which  this  petition  is  entitled,  and  as  such 
are  appellants  on  this  appeal. 

[1]  We  may,  for  the  purpose  of  this  appeal,  concede  that  the  peti- 
tion states  facts  sufficient  to  entitle  the  petitioner  in  a  proper  proceed- 
ing to  reclaim  the  money  in  question.  Whitten  v.  Fitzwater,  129  N. 
Y.  626,  29  N.  E.  298.  The  argument  of  the  respondent  is  substan- 
tially as  follows :  The  trustees  in  bankruptcy  have  not  taken  posses- 
sion of  the  assets  of  the  Commercial  Company ;  so  long,  therefore,  as 
these  assets  remain  in  this  court,  it  is  its  right  and  duty  to  deal  with 
them  without  regard  for  the  bankruptcy  proceedings.  While  it  is  un- 
questionably within  the  power  of  this  court  to  entertain  summary  ap- 
plications of  this  character  under  appropriate  circumstances,  it  is  purely 
a  matter  of  discretion  for  the  court  to  do  so,  and  it  is  by  no  means  a 
matter  of  course  to  grant  them.  Where  the  facts  are  simple,  or  where 
only  questions  of  law  are  involved,  and  the  issue  does  not  involve  con- 
flicting claims  of  third  parties,  such  summary  applications  may  prop- 
erly be  permitted,  but  where,  as  here,  the  contest  involves  an  issue  of 
fraud,  ordinarily  triable  by  jury,  the  better  practice  is  to  decline  ju- 
risdiction. Matter  of  North  River  Bank,  60  Hun,  91,  14  N.  Y.  Supp. 
261 ;  People  v.  St.  Nicholas  Bank,  71  Hun,  159,  174,  28  N.  Y.  Supp. 
407. 

[2]  We  may  also  observe  that,  while  it  may  be  true  that  the  trus- 
tees in  bankruptcy  have  not  yet  acquired  from  the  receiver  possession 
of  the  assets  of  the  bankrupt  company,  and  that  therefore  as  matter 
of  technical  right  this  court  has  the  power  to  entertain  the  present 
application  and  to  proceed  therein  until  it  shall  have  directed  its  re- 
ceiver to  attorn  to  the  trustees  in  bankruptcy  (In  re  Watts,  190  U.  S. 
1,  23  Sup.  Ct.  718,  47  L.  Ed.  933),  yet  we  must  remember  that  the 
bankrupt  law  is  paramount,  and  that,  when  properly  moved  by  the 
trustees,  it  would  be  a  matter  of  course  for  this  court  to  pass  the  neces- 
sary order  investing  them  with  the  assets  in  the  hands  of  its  receiver. 
We  niay  assume  that  such  an  application  will  be  made  in  due  course ; 
but,  if  not,  the  petitioner's  right  to  bring  a  plenary  action  for  the  en- 
forcement of  his  claim  is  in  no  way  prejudiced. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  petition  denied,  with  $10  costs.   All  concur. 
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MORAFT  ▼.  KOHN. 

(Supreme  Court,  Appellate  DItIbIoii,  First  Department    July  10,  1918.) 

Costs  (§  22«) — Right  to — Statutes. 

Code  Clr.  Proa  §  3228,  subd.  5,  as  amended  by  Laws  1910,  c.  574,  pro- 
viding tbat  in  all  actions  brought  in  the  Supreme  Court  triable  in  the 
county  of  New  Tork,  which  could  have  been  brought,  except  for  the 
amount  claimed  Qierein,  in  the  City  Court  of  the  city  of  New  York,  and 
in  which  defendant  is  served  with  process  in  the  county  of  New  York, 
plaintiff  shall  recover  no  costs  unless  his  recovery  be  at  least  $1,000, 
does  not  preclude  plaintiff  in  an  action  so  brought  from  recovering  costs, 
though  judgment  be  for  .less  than  $1,000,  if  defendant  is  not,  though  be 
might  have  been,  served  in  the  county  of  New  York. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent  Dig.  H  47-73;  Dec.  Dig. 
J22.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Isaac  MorafF  against  Samuel  Kohn.  From  an  order 
directing  the  county  clerk  of  the  county  of  New  York  to  tax  costs 
in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
BOWLING,  and  HOTCHKISS,  JJ. 

John  Bogart,  of  New  York  City  (Isidore  Weckstein,  of  New  York 
City,  on  the  brief),  for  appellant. 

Gaston  Rosenstiel,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  This  action  was  brought  to  recover  damages  for 
an  assault  alleged  to  have  been  made  upon  the  plaintiff  by  the  de- 
fendant, and  the  plaintiff  recovered  a  verdict  of  $250,  upon  which 
he  was  about  to  enter  judgment,  but  his  application  to  have  his  costs 
taxed  was  refused  by  the  county  clerk  upon  the  ground  that  the  ac- 
tion could  have  been  brought  in  the  City  Court  of  New  York  or  the 
County  Court  of  Kings  county,  and  that,  therefore,  by  virtue  of  the 
provisions  of  section  3228  of  the  Code  of  Civil  Procedure,  he  was 
not  entitled  to  costs.  The  summons  was  not  served  on  the  defend- 
ant in  the  county  of  New  York ;  but  service  was  made  on  him  in  the 
county  of  Kings,  in  which  county  he  resided  and  had  a  place  of  busi- 
ness. The  defendant  also  had  a  place  of  business  in  the  county  of 
New  York,  and  it  was  therefore  contended  that  he  might  have  been 
served  in  the  county  of  New  York,  and  that,  if  so,  under  the  decision 
of  this  court  in  Putnam's  Sons  v.  Pickett,  152  App.  Div.  814,  137 
N.  Y.  Supp.  805,  the  plaintiff  was  not  entitled  to  tax  costs.  In  that 
case,  as  in  this  case,  the  defendant  had  not  been  served  within  the 
county  of  New  York,  and  for  that  reason  we  decided  that  the  plain- 
tiff was  not  precluded  by  section  3228,  subdiv.  5,  of  the  Code  of  Civil 
Procedure  from  taxing  costs.  One  sentence  of  the  opinion,  howjever, 
is  not  strictly  accurate,  and  it  has  doubtless  misled  the  county  clerk, 
and  given  rise  to  this  appeal.  It  is  stated  in  the  opinion  tiiat  the 
purpose  of  the  amendment  to  the  section  in  question  in  1910  ''was  to 
compel  a  resident  plaintiff  of  the  county  of  New  York  to  bring  his  ac- 
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tion  in  the  City  Court  if  the  process  of  that  court  could  be  served 
on  defendant  in  the  county  of  New  York."  We  should  have  added 
that  the  question  as  to  whether  process  could  have  been  served  upon 
the  defendant  in  the  county  of  New  York  is  made  to  depend  under 
this  section  of  the  Code  of  Civil  Procedure  on  whether  service  was 
in  fact  made  in  the  county  of  New  York;  and  neither  requires  or 
permits  any  other  inquiry  with  respect  to  whether  service  of  City 
Court  process  could  have  been  made.  This  section  of  the  Code  of 
Civil  Procedure  prior  to  its  amendment  had  been  construed  as  pre- 
cluding the  right  of  a  plaintiif  in  an  action  in  the  Supreme  Court 
in  the  county  of  New  York  or  in  the  county  of  Kings  who  has  not 
recovered  more  than  $500  to  tax  costs,  where,  excepting  for  the 
amount  for  which  judgment  was  demanded,  the  action  could  have 
been  brought  in  the  City  Court  of  the  city  of  New  York  or  in  the 
County  Court  of  the  county  of  Kings  and  where  service  was  made 
in  either  county.  Ponce  de  Leon  v.  Brooklyn  Heights  R.  R.  Co.,  125 
App.  Div.  752,  110  N.  Y.  Supp.  571. 
The  section  as  amended  is  as  follows: 

"In  all  actions  hereafter  brought  In  the  Supreme  Court,  triable  In  the 
county  of  New  Tork,  which  could  have  been  brought,  except  for  the  amount 
claimed  therein,  in  the  City  Court  of  the  dty  of  New  Tork,  and  In  which  the 
defendant  shall  have  been  served  with  process  within  the  county  of  New 
Tork,  the  plaintiff  shall  recover  no  costs  or  disbursements  unless  he  shall 
recover  one  thousand  dollars  or  more.  In  all  actions  hereafter  brought  In 
the  Supreme  Court,  triable  In  the  county  of  Kings,  which  could  have  been 
brought,  except  for  the  amount  claimed  therein,  In  the  County  Court  of  Kings 
county,  and  In  which  the  defendant  shall  have  been  served  with  process 
within  the  county  of  Ellngs,  the  plaintiff  shall  recover  no  costs  or  disburse- 
ments unless  he  shall  recover  five  hundred  dollars  or  more." 

The  purpose  of  the  amendment  of  1910  (Laws  1910,  c.  574)  mani- 
festly was  to  relieve  a  party  from  being  obliged  to  bring  his  action 
in  a  county  other  than  that  in  which  he  resides  at  the  risk  of  losing 
his  right  to  tax  costs,  which  was  the  effect  of  the  decision  in  Ponce 
de  Leon  v.  Brooklyn  Heights  R.  R.  Co.,  supra,  and  to  preclude  him 
from  taxing  costs  only  where  his  recovery  is  for  $500  or  less,  and 
the  defendant  has  in  fact  been  served  in  the  county  in  which  the  ac- 
tion in  the  Supreme  Court  is  brought. 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and 
disbursements.    All  concur. 


PEOPLE  ex  rel.  ASTOR  v.  DICKET  et  ah 

PEOPLE  ex  rel.  CITT  OF  NEW  TORK  v.  SAME. 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

1.   MUNICIPAI.  COBPOBATIONS    (§  385*)  —  PUBLIC    IlCPBOVEUENTS  —  DaICAOBS  — 

Change  of  Grade. 

To  entitle  an  owner  to  an  award  of  damages  for  a  change  of  grade, 
he  must  show  that  there  was  a  graded  street  in  existence  Imme^ately 
before  the  new  grade  was  established,  and  as  to  a  street  graded  In  1900 

*For  other  caaea  scs  ume  topto  ft  i  huubib  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  iDdezee 


Digitized  by  VjOOQIC 


Sup.  Ct)  PEOFLB  V.  DIOKBT  777 

proof  that  tbere  was  sucb  a  street  in  1871  was  not  sufficient  to  entitle 
the  owner  to  damages. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  SS 
925-928 ;   Dec.  Dig.  |  385.«] 

2.  Municipal  Cobfo^ations  ({  402*) — Public  Imfboveicentb — Damaqes  fob 
Chanoe  of  Gbade — Descbiftion  in  Claim. 

Under  Laws  1905,  c.  747,  providing  that  a  claimant,  to  entitle  himself 
to  damages  for  a  change  of  grade,  must  file  a  claim  briefly  describing 
the  property  affected,  and  the  nature  and  particulars  of  the  claim  for 
damages,  a  claim  for  damages  only  for  the  change  of  grade  of  "River 
avenue"  conferred  no  Jurisdiction  to  award  damages  for  a  change  of  grade 
of  East  165th  and  East  167th  streets. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  i§ 
96^-981;   Dec.  Dig.  {  402.*] 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  rela- 
tion of  William  Waldorf  Astor,  against  William  D.  Dickey  and  oth- 
ers, Commissioners,  and  the  City  of  New  York,  and  cross-certiorari 
by  the  People  of  the  State  of  New  York,  on  the  relation  of  the  City 
of  New  York,  against  William  D.  Dickey  and  others.  Commissioners, 
and  William  Waldorf  Astor,  to  review  the  determination  of  the 
Change  of  Grade  Damage  Commissioners.  Certiorari  by  claimant 
Astor  dismissed,  and  certiorari  by  the  City  of  New  York  sustained. 

See,  also,  150  App.  Div.  898,  134  N.  Y.  Supp.  1142. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Charles  A.  Nehrbas,  of  New  York  City,  for  City  of  New  York. 
Barclay  E.  V.  McCarty,  of  New  York  City,  for  claimant. 

SCOTT,  J.  Both  the  city  of  New  York  and  a  property  owner 
and  claimant  for  damages  seek  by  certiorari  to  review  a  determina- 
tion of  the  change  of  grade  damage  commission  created  by  chapter 
537,  Laws  1893,  as  amended  by  several  subsequent  acts. 

The  claimant  complains  that  the  commissioners  erred  in  refusing 
to  award  him  damages  for  the  alleged  change  of  grade  of  River 
avenue.  The  city  of  New  York  contends  that  no  award  whatever 
should  be  made  to  the  claimant.  The  property  affected  and  as  to 
which  damages  are  claimed  is  described  in  the  claim  filed  by  the 
claimant  as  fronting  on  the  west  side  of  River  street,  and  extending 
from  East  165th  to  East  167th  street.  The  grading  of  said  streets, 
which  is  alleged  to  constitute  a  change  of  grade,  was  completed  and 
the  work  accepted  by  the  city  of  New  York  upon  the  following  dates 
respectively:  River  avenue,  August  6,  1900;  East  165th  street,  No- 
vember 26,  1904;  East  167th  street,  September  23,  1895.  The  com- 
missioners refused  to  award  any  damages  with  respect  to  the  grading 
of  River  street,  because,  as  they  considered,  no  adequate  proof  was 
made  that  the  grading  constituted  a  change  of  grade,  and  the  pro- 
priety of  their  action  is  called  in  question  by  the  writ  of  certiorari 
sued  out  by  the  claimant. 

[1]  It  is  manifest  that,  in  order  to  be  entitled  to  an  award  for 
damages  for  a  change  of  grade,  a  property  owner  must  show  that 

*For  oUier  casM  Me  lame  topic  A  i  nuiubb  In  Dec.  ti  Am.  Dlti.  U07  to  date.  It  Rep'r  Indezet 


Digitized  by 


Google 


778  142  NOW  XOBK  8TTPPLEMENT  (Sup.  Ct. 

there  was  a  graded  street  in  existence  before  the  new  grade  was  es- 
tablished. The  only  evidence  which  the  claimant  presented  to  the 
commissioners  on  the  subject,  so  far  as  concerns  River  street,  and, 
as  counsel  frankly  conceded,  the  only  evidence  procurable,  was  a  map 
or  survey  on  file  in  the  office  of  the  register  of  the  county  of  New 
York,  entitled  "Survey  of  Morrisania,  Map  No.  7,"  prepared  and 
filed  in  1871  by  certain  commissioners  pursuant  to  chapter  841,  Laws 
of  1868.  Upon  this  map  River  avenue  in  front  of  claimant's  prop- 
erty is  colored  yellow,  and  there  is  a  legend  or  statement  by  the 
commissioners  that  the  use  of  that  color  denotes  "old  streets,  etc., 
retained  and  continued."  It  is  the  contention  of  the  claimant  that 
this  map  is  presimiptive  evidence  that  there  was  an  existing  street  at 
the  point  indicated  at  the  time  of  and  before  February  21,  1871,  when 
the  map  was  filed.  Code  Civ.  Proc.  §  955.  Assuming  this  contention 
to  be  well  founded,  it  proves  no  more  than  that  there  was  a  River 
street  in  front  of  the  premises  in  question  in  1871,  whereas,  in  order 
to  entitle  himself  to  damages,  it  is  necessary  for  the  claimant  to  show 
that  there  was  such  a  street  in  existence  immediately  before  the  new 
grade  was  established.  This  he  has  failed  to  do,  and  as  his  counsel 
stated  he  was  unable  to  do.  This  concession  is  very  significant  in 
view  of  the  fact  that  no  difficulty  was  found  in  proving  that  165th 
and  167th  streets  were  existent  at  the  time  of  the  establishment  of 
the  new  grade. 

[2]  The  writ  of  certiorari  sued  out  by  the  city  of  New  York  chal- 
lenges the  jurisdiction  of  the  commissioners  to  make  an  award  for 
the  change  of  grade  of  165th  and  167th  streets.  This  objection  is 
based  upon  the  form  of  the  claim  filed  with  the  Comptroller.  It  is 
required  by  the  statute  (chapter  747  of  the  Laws  of  1905)  that,  in  or- 
der to  entitle  himself  to  damages  for  a  change  of  grade,  a  claimant 
must  file  a  claim  briefly  describing  the  property  affected  "and  the 
nature  and  particulars  of  the  claim  for  damages."  To  conform  to 
the  requirements  of  the  statute,  a  claim  must  of  necessity  contain  a 
statement  of  the  particular  street,  the  change  of  the  grade  of  which 
is  alleged  to  have  resulted  in  damage.  In  the  present  case  the  claim 
asks  damages  only  for  the  change  of  grade  of  River  avenue,  and 
contains  no  reference  to  any  damage  resulting  from  any  change  of 
grade  of  either  165th  or  167th  streets.  The  petition  is  explicit  on 
this  point,  stating  in  the  third  paragraph  "that  the  name  of  the  par- 
ticular street  or  avenue  in  relation  to  which  it  is  claimed  damages 
have  been  suffered  by  reason  of  the  change  of  grade  of  River  ave- 
nue," and  throughout  the  claim  reference  is  made  to  "said  street," 
by  which,  as  is  declared  in  the  second  paragraph,  is  meant  River 
avenue.  The  contention  of  the  city  of  New  York  that  this  claim 
conferred  no  jurisdiction  to  award  damages  for  a  change  of  grade 
of  any  street  other  than  said  River  avenue  is  well  founded. 

It  follows,  therefore,  that  the  award  of  the  commissioners  in  so 
far  as  it  refuses  damages  for  the  alleged  change  of  grade  of  River 
avenue  must  be  sustained  and  the  writ  of  certiorari  sued  out  by  the 
claimant  dismissed  with  $50  costs  and  disbursements  to  the  City  of 
New  York  respondent,  and  that  the  award  of  said  commissioners  in 
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SO  far  as  it  awards  damages  for  the  change  of  grade  of  East  16Sth 
street  and  East  167th  street  must  be  annulled,  and  the  writ  of  cer- 
tiorari sued  out  by  the  city  of  New  York  sustained,  with  $50  costs 
and  disbursements,  to  the  relator  the  city  of  New  York  against  the 
claimant.    All  concur. 


B.  MOCH  CO.  T.  SECURITX  BANK  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

1.  Banks  ard  Bahkiro  (S  175*) — ^Action  fob  Misafpbofbiation — Notice  of 

Plaintht's  Interest. 

A  complaint  alleging  that  a  tbird  person  sent  Us  check  payable  to  the 
order  of  plaintiff  company,  that  the  president  of  the  company  received 
it,  indorsed  thereon  the  company's  name,  and  bis  own  name,  and  de- 
posited it  to  bis  personal  account  In  defendant  bank,  which  collected  the 
proceeds  and  placed  it  to  such  personal  account,  and  paid  it  out  on  the 
president's  personal  checks,  that  the  check  and  proceeds  were  so  credited 
and  withdrawn  without  authority  and  with  notice  sufficient  to  put  the 
bank  on  inquiry  which  would  have  disclosed  that  the  check  was  collected 
and  applied  to  the  president's  personal  use  wlttiout  authority,  stated  a 
cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §{  634- 
662;  Dec.  Dig.  {  175.»] 

2.  Barks  ano  Bankinq  (|  175*) — Action  fob  Misafpbofbiation — Evidence 

—Evidence  AoiassiBLE  Undkb  Pleadino — Notice. 

The  averment  in  su<di  complaint  that  defendant  had  "notice  putting 
it  upon  Inquiry  which  it  failed  to  make  which  would  have  disclosed  that 
it  was  placed  to  the  personal  account  of"  the  president  of  plaintiff  com-  |i{ 

pany  "without  authority"  was  an  allegation  of  the  ultimate  fact  sufficient  f; 

to  permit  detailed  evidence  thereof,  so  that  by  any  competent  proof  plain- 
tiff might  show  such  notice  on  defendant's  part  as  would  charge  It  with 
liabiUty. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {{  634- 
662;    Dec  Dig.  i  175.*] 

Scott,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  E.  Moch  Company  against  the  Security  Bank  of  New 
York.  From  an  order  denying  a  motion  on  behalf  of  the  defendant 
for  judgment  on  the  pleadings,  defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN.  CLARKE,  and  SCOTT,  JJ. 

Herman  B.  Goodstein,  of  New  York  City,  for  appellant. 

William  Bondy,  of  New  York  City,  for  respondent. 

CLARKE,  J.  [1]  The  complaint  sets  forth  that  the  plaintiff  is  a 
domestic  corporation ;  that  the  defendant  corporation  is  a  bank  organ- 
ized under  the  laws  of  the  state  of  New  York ;  that  through  a  change 
of  name  and  merger  it  is  the  successor  of  the  Fourteenth  Street  Bank, 
and  liable  for  all  its  debts  and  obligations :  that  on  or  about  November 
13,  1908,  Sears,  Roebuck  &  Co.  for  valuable  consideration,  in  due 
course  of  business,  drew,  signed,  and  sent  to  the  plaintiflf  its  check  on 
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the  Chase  National  Bank,  payable  to  the  order  of  E.  Moch  Company* 
for  $4,358.55;  that  on  or  about  November  17,  1908,  Eugene  Moch, 
who,  at  said  time,  was  the  president  of  the  said  E.  Moch  Company, 
received  said  check  and  indorsed  thereon  "E.  Moch  Company,"  and 
thereunder  "Eugene  Moch,"  and  thereafter  deposited  the  check  to  his 
personal  credit  and  account  in  the  said  Fourteenth  Street  Bank;  that 
the  said  bank  accepted  said  check,  and  placed  it  to  his  personal  credit 
and  account ;  that  it  collected  the  check  and  placed  the  proceeds  there- 
of to  the  personal  credit  of  Eugene  Moch;  that  since  November  17, 
1908,  and  prior  to  the  commencement  of  this  action,  the  said  bank  ap- 
plied the  proceeds  thereof  in  payment  of  checks  drawn  against  the 
proceeds  thereof  by  the  said  Eugene  Moch  personally  for  his  personal 
benefit,  and  thereby  misappropriated  the  proceeds  thereof  to  the  per- 
sonal use  of  Eugene  Moch ;  that  the  said  check  and  the  proceeds  there- 
of were  placed  to  the  personal  credit  and  account  and  the  proceeds 
thereof  withdrawn  and  paid  for  his  personal  benefit  without  authori- 
ty; that  the  said  bank  accepted  and  collected  said  check  with  notice 
tfiat  the  said  check  and  the  proceeds  thereof  were  the  property  of  the 
plaintiff  and  with  notice  putting  it  upon  inquiry  which  it  failed  to 
make,  which  would  have  disclosed  that  the  same  was  placed  to  the 
personal  credit  and  account  of  Eugene  Moch  and  collected,  and  the 
proceeds  thereof  withdrawn,  paid,  and  appropriated  for  the  personal 
use  of  said  Moch  without  authority ;  that  there  is  now  due  and  owing 
from  the  defendant  to  the  plaintiff  the  said  sum  for  which  it  demands 
judgment. 

Although  an  answer  was  interposed,  it  is  not  here  material  as  this 
motion  was  made  to  test  the  sufficiency  of  the  complaint.  The  Spe- 
cial Term  held  that  the  complaint  stated  a  good  and  sufficient  cause  of 
action. 

[2 J  The  determination  of  this  case  depends,  not  upon  a  question 
of  proof,  but  of  pleading.  The  appellant  admits  in  its  reply  that  tlie 
phrase,  "with  notice  that  the  said  check  and  the  proceeds  thereof  were 
the  property  of  the  plaintiff,"  is  sufficient  to  permit  proof  of  the  facts 
which  in  the  opinion  of  the  plaintiff  constituted  said  notice.  It  seems 
to  us  that  the  allegation,  "and  with  notice  putting  it  upon  inquiry 
which  it  failed  to  make,  which  would  have  disclosed  that  the  same  was 
placed  to  the  personal  account  of  Moch  *  *  *  without  authori- 
ty," is  likewise  the  allegation  of  the  ultimate  fact  and  sufficient  to  per- 
mit the  detailed  evidence  thereof.  To  state  the  proof  tending  to  es- 
tablish those  facts  would  be  to  offend  against  the  rule  of  pleading 
which  requires  the  statement  of  ultimate  facts  and  not  intermediate 
and  evidentiary  facts.  We  think  the  ccmiplaint  is  sufficient.  Under 
it,  the  plaintiff  will  be  entitled  to  show,  if  it  can,  by  any  competent 
proof,  such  notice  and  knowledge  on  the  defendant's  part  as  would 
charge  it  with  liability. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements  to  respondent 

INGRAHAM,  P.  J.,  and  McL-AUGHLIN  and  LAUGHUN,  JJ., 
concur.    SCOTT,  J.,  dissents. 
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BBOOKS  BROa  T.  GASSEBJSEB. 

(Supreme  CSonrt,  Appellate  DlTlslon,  First  Department    July  10,  1913.) 

EiZKCUTiON  (g  47*)— 'Pbopebty  Subject— "Debt" — "Pbofits." 

Where  a  husband  Uvlng  apart  from  his  wife  voluntarily  paid  the  wife 
$150  a  month  for  her  support,  he  conld  not  be  ordered  to  pay  10  per  cent. 
of  that  amonnt  to  a  Judgment  creditor  of  the  wife  under  Code  CIt.  Proc. 
g  1301,  providing  that  where  an  execution  has  been  returned  wholly  or 
partly  unsatisfied  and  where  any  wages,  debts,  earnings,  salary.  Income 
from  trust  funds,  or  profits  are  or  shall  become  due  the  Judgment  debtor, 
the  Judgment  creditor  may  obtain  an  execution  against  such  wages, 
debts,  etc.,  which  shall  become  a  lien  and  continuing  levy  thereon  to  the 
amonnt  specified  therein,  which  shall  not  exceed  10  per  cent,  thereof, 
sach  voluntary  payment  not  being  a  "debt,"  since,  while  a  husband  Is 
liable  for  his  wife's  support,  he  is  not,  in  the  absence  of  a  decree  or 
agreement.  Indebted  to  her  in  any  sum  whatever,  nor  "profits,"  which 
is  the  advantage  or  gain  resulting  from  the  Investment  of  capital,  or 
the  acquisition  of  money  beyond  the  amount  expended,  or  a  pecuniary 
gain. 

[Ed.  Note. — For  other  cases,  'see  Execution,  Cent  Dig.  i  117;  Dec 
Dig.  {  47.» 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1864-1886; 
ToL  6,  pp.  5650-5666;  voL  8,  pp.  7628,  7766.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Brooks  Brothers  against  Eleanor  G.  Cassebeer.  From 
an  order  denying  a  motion  to  set  aside  an  execution,  defendant  ap- 
peals.   Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McI^AUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Phillips  &  Avery,  of  New  York  City  (C.  Royall  Eraser,  of  New 
York  City,  of  counsel),  for  appellant. 

Bernard  I.  Kamen,  for  respondent. 

McLaughlin,  J.  The  appellant  is,  and  for  some  time  has  been, 
living  separate  and  apart  from  her  husband,  and  he  is  voluntarily 
paying  her  $150  a  month  for  her  maintenance  and  support.  No  ac- 
tion has  been  brought  to  dissolve  the  marriage  contract,  nor  is  the 
amount  paid  her  by  virtue  if  any  agreement  between  them.  The  re- 
spondent obtained  a  judgment  against  the  appellant  for  goods,  wares, 
and  merchandise  sold  after  the  separation  took  place.  Execution  was 
issued  upon  the  judgment  and  returned  wholly  tmsatisfied.  The  re- 
spondent then  applied  for  and  obtained  an  execution  under  section 
1391  of  the  Code  of  Civil  Procedure  against  the  amount  thus  paid 
to  her,  directing  that  her  husband  pay  10  per  cent,  thereof,  or  $15 
each  month,  to  the  sheriff  until  the  judgment  was  paid.  The  ap- 
pellant moved  to  vacate  and  set  aside  the  execution.  The  motion 
was  denied,  and  the  appeal  is  from  that  order. 

A  consideration  of  the  section  of  the  Code  referred  to  shows  that 
the  order  is  erroneous.  This  section  provides,  among  other  things, 
that  where  an  execution  upon  a  judgment  has  been  returned  wholly 
or  partly  unsatisfied,  and  where  any  "wages,  debts,  earnings,  salary, 
income  from  trust  funds,  or  profits"  are  due  or  shall  thereafter  be- 
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come  due  and  owing  to  the  judgment  debtor  to  the  amount  of  $12 
or  more  per  week,  then  the  judgment  creditor  may,  upon  application, 
obtain  an  execution  against  such  "wages,  debts,  earnings,  salary,  in- 
come from  trust  funds,  or  profits,"  and  upon  presentation  thereof 
by  the  officer  to  whom  delivered  for  collection  to  the  person  from 
such  "wages,  debts,  earnings,  salary,  income  from  trust  funds,  or 
profits"  are  due  and  owing,  or  may  thereafter  become  due  and  owing 
to  the  judgment  debtor,  it  shall  become  a  lien  and  continuing  levy 
upon  the  same  to  the  amount  specified  therein,  which  shall  not  ex- 
ceed 10  per  cent,  thereof. 

Under  this  section  an  execution  can  only  be  directed  against 
"wages,  debts,  earnings,  salary,  income  from  trust  funds,  or  profits" 
— none  of  which  covers  or  includes  voluntary  pa]mients.  The  learned 
court  below,  as  appears  from  the  order  directing  that  the  execution 
issue,  evidently  was  of  the  opinion  that  the  payments  were  in  satis- 
faction of  a  "debt  or  profit"  due  from  the  husband  to  the  wife.  The 
husband  is  under  no  legal  obligation  to  make  the  payment.  While 
he  is  unquestionably  liable  for  the  proper  support  and  maintenance 
of  his  wife,  he  is  not,  in  the  absence  of  a  decree  or  agreement,  in- 
debted to  her  in  any  sum  whatever.  Romaine  v.  Chauncey,  129  N. 
Y.  566,  29  N.  E.  826,  14  L.  R.  A.  712,  26  Am.  St.  Rep.  544.  A  vol- 
untary payment  can  no  more  be  said  to  be  in  satisfaction  of  a  debt 
than  can  a  gift,  because  in  either  case  there  is  no  legal  obligation  to 
make  it.  The  payments  were  not  "profits."  In  the  sense  in  which 
used,  "profits"  is  the  advant^e  or  gain  resulting  from  the  invest- 
ment of  capital,  or  the  acquisition  of  money  beyond  the  amount  ex- 
pended ;   a  pecuniary  gain. 

If  the  appellant  were  living  with  her  husband  and  he  were  making 
her  a  similar  allowance  for  spending  money,  no  one,  I  take  it,  would 
contend  that  such  allowance  could  be  reached  in  the  manner  here 
sought.  The  fact  that  they  are  voluntarily  living  separate  and  apart 
does  not  change  the  situation.  The  legal  obligation  which  the  hus- 
band is  under  to  support  the  appellant  is  limited  to  the  amount  which 
is  necessary  for  her  maintenance  and  support — an  amount  which  can 
be  fixed  by  him  in  the  absence  of  a  decree  of  the  court — and,  there 
being  no  proof  to  the  contrary,  it  must  be  assumed  that  the  amount 
which  he  pays  her  is  necessary  for  that  purpose. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs.    All  concur. 


PEOPLE  V.  SHAW. 

(Supreme  Court,  Appellate  Division,  Third  Department    July  8,  1018.) 

1.  BAPB  (8  51*)— EVIDBWCl — Stjiticiknct. 

Evidence  on  a  trial  for  rape  in  the  second  degree  held  Insufficient  to 
support  a  conviction. 

[Ed.  Note.^For  other  caaes,  see  Bape,  Cent  Dig.  H  71-77;  Dec.  Dig. 

i  Bl.*] 
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2.  Rape  (J  54*)^Bvidencb— Cobboboeatioj*. 

On  a, trial  for  rape,  the  prosecuting  witness  mnst  be  corroborated  as 
to  .every  essential  element  of  the  crime,  and  not  merely  as  to  the  com- 
mission of  the  crime  by  some  one,  but  also  as  to  Its  commission  by  ac- 
cused. 

[Ed.  Note— For  other  cases,  see  Rape,  Cent  Dig.  H  S3,  84;  Dec.  Dig. 
»54.»] 

8.  Rape  (|  64*)— Evidence — CoRBasoBATiON. 

On  a  trial  for  rape  In  the  second  degree,  testimony  that  accused  was 
standing  by  his  garage  Just  before  the  time  of  the  alleged  outrage  In  the 
garage  was  not  corroborative  of  the  testimony  of  the  prosecuting  wit- 
ness that  he  committed  the  crime,  being  at  most  merely  evidence  of  op- 
portunity. 

[Ed.  Note. — ^For  other  cases,  see  Rape,  Cent  Dig.  {{  83,  84;  Dec.  Dig. 
|64.»] 

4.  Rape  (t  64*)— Evideitoe — Gobbobobation. 

On  a  trial  for  rape  In  the  second  degree,  evidence  that  the  prosecutrix 
had  gonorrhea,  and  that  her  hymen  was  ruptured,  although  evidence  of 
intercourse  with  some  one,  did  not  corroborate  her  testimony  that  it  was 
with  accused,  even  assuming  that  the  evidence  showed  that  he  had 
gonorrhea. 

[Ed.  Note. — ^For  other  cases,  see  Rape,  Cent  Dig.  {§  83,  84;  Dec.  Dig. 
I  54.*] 

5.  Rape  ($  54*) — Evidence — Cobbobobation. 

On  a  trial  for  rape  In  the  second  degree,  evidence  of  disclosures  by 
the  girl  within  a  reasonable  time  after  the  outrage,  although  admissible, 
was  not  corroborative  evidence  within  Penal  Law,  §  2013  (Consol.  Laws 
1909,  c.  40)  providing  that  no  conviction  for  rape  can  be  had  on  the  tes- 
timony of  the  female  defiled,  unsupported  by  other  evidence. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent  Dig.  if  83,  84;  Dec.  Dig. 
J  64.*] 

6.  Rape  ({  64*) — G^biai^ — Due  Pbocess  of  Law. 

The  heinous  character  of  the  crime  of  rape  upon  a  child  eight -years 
old  does  not  excuse  a  disregard  of  the  rules  of  evidence  or  a  denial  of 
due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent  Dig.  §§  83,  84 ;  Dec.  Dig. 
8  64.*] 

Kellogg,  J.,  dissenting. 

Appeal  from  Trial  Term,  Chemung  County. 

William  Shaw  was  convicted  of  rape  in  the  second  degree,  and  he 
appeals.    Reversed. 

Argued  May  term,  1913,  before  SMITH,  P.  T.,  and  KEIvLOGG, 
LYON,  HOWARD,  and  WOODWARD,  JJ. 

Lewis  E.  Mosher,  of  Elmira,  for  appellant. 
Harry  L.  Bogart,  of  Elmira,  for  the  People. 

HOWARD,  J.  [1]  The  defendant  by  the  indictment  herein  is  ac- 
cused of  rape  in  the  second  degree  committed  March  24,  1912,  upon 
the  person  of  Carrie  Snyder,  a  girl  eight  years  of  age.  The  child  tes- 
tified that  the  defendant  committed  the  assault  upon  her  in  his  garage, 
which  is  immediately  back  of  his  house  in  the  city  of  Elmira.  It  was 
on  Sunday  morning  just  after  11  o'clock.  The  complainant  was 
walking  down  a  lane,  so  she  says,  in  the  rear  of  the  defendant's  gar- 
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age,  when  the  defendant  caught  her,  took  her  into  his  garage,  and 
perpetrated  the  act.    The  lane  and  the  garage  are  in  plain  view  from 
several  houses.    The  defendant  was  24  years  old  at  the  date  men- 
tioned in  the  indictment;  he  is  a  cripple  having  one  wooden  1^;  he 
was  a  groceryman.    The  girl  also  testified  that  on  the  21st  of  Feb- 
ruary, more  than  a  month  previous,  the  defendant  had  sexual  inter- 
course with  her  in  his  store.    She  did  not  tell  her  parents  about  ei- 
ther of  these  occurrences  until  a  week  after  the  last  one,  and  then 
not  until  after  long  persuasion  and  some  intimation  that  she  might 
be  sent  to  a  boarding  school  if  she  persisted  in  her  silence.    After 
the  girl  had  told  of  the  alleged  outrage,  an  examination  showed  that 
her  hymen  was  slightly  torn.    Within  a  few  days  after  the  date  of 
the  alleged  crime  she  developed  gonorrhea.    An  examination  of  the 
defendant  after  his  arrest  disclosed  no  outward  symptoms  of  gonor- 
rhea, although  gonococci  were  obtained  from  his  person.    The  mother 
of  the  child  saw  the  defendant,  so  she  testified,  standing  near  his 
garage  between  half  past  10  and  11  o'clock  on  the  morning  in  ques- 
tion.   The  girl's  clothes  and  hair  were  noticed  to  be  somewhat  dis- 
ordered when  she  came  to  the  house  soon  after  the  alleged  rape. 
Upon  this  evidence  the  defendant  was  convicted. 

[2,  3]  The  testimony  of  the  complainant  was  contradictory  of  her 
previous  statements,  was  unsatisfactory,  and  was  somewhat  improb- 
able.   It  bore  those  indications,  which  the  testimony  of  children  of 
that  age  do  so  frequently  bear,  of  being,  to  a  considerable  extent, 
the  thoughts  of  others — thoughts  developed  after  repeated  conversa- 
tions and  much  pressure.     Her  testimony  was,  however,  sufficicot, 
had  it  been  well  corroborated,  to  support  the  verdict.     But  it  ^^^ 
not    well    corroborated;     it   was   barren   of   corroboration.     T^W. 
must  be  corroboration  of  the  essential  elements  of  the  crime.    I*ei^i 
V.  Page,  162  N.  Y.  272,  56  N.  E.  750;    People  v.  Farina,  134  aJ^' 
Div.  110,  118  N.  Y.  Supp.  817;   People  v.  Green,  103  App.  Div.  79 
92  N.  Y.  Supp.  508;   People  v.  Frank  Seaman,  152  App.  Div.  495' 
137  N.  Y.  Supp.  294.    The  testimony  of  the  mother  that  she  saw  the 
defendant  standing  near  his  garage  just  before  the  time  of  the  al- 
leged outrage,  if  it  be  taken  as  true,  is  at  most  only  evidence  of  op- 
portunity.    It  in  no  manner  proves  the  defendant's  perpetration  of 
the  crime.    If  he  was  standing  there  at  all,  he  might  have  been  stand- 
ing there  innocently. 

[4]  The  gonorrhea  and  the  ruptured  hymen  were  evidence  point- 
ing towards  intercourse  with  somebody,  but  pointing  no  more  in  the 
direction  of  this  defendant  than  in  any  other  direction.    The   evi- 
dence that  the  defendant  was  at  the  time  of  the  examination  or  had 
been  just  previously  suffering  with  gonorrhea  was  weak  and  doubt- 
ful; but,  if  it  be  assumed  that  he  had  the  disease  on  the  24th   day 
of  March,  yet  no  corroborating  evidence  that  he  had  sexual  iatcf. 
course  with  the  complainant  is  furnished.    Pregnancy  has  beeo  ^  ,, 
to  be  only  evidence  of  intercourse;    not  intercourse  with  any  .W 
ticular  man.     People  v.  Cole,  134  App.  Div.  759,  119  N.  Y.  si^' 
259.     It  must  be  held,  likewise,  that,  while  gonorrhea  is  some  ^ 
dence  of  intercourse,  it  is  not  evidence  of  intercourse  with  any  pjf^ 
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ticular  man.  Gonorrhea  may  be  contracted  without  intercourse; 
therefore,  it  is  of  less  value,  if  such*  be  possible,  than  pregnancy  as 
corroborative  evidence. 

[6]  After  much  urging  the  girl  disclosed  the  occurrence  to  her 
parents.  Disclosures  made  by  the  female  within  a  reasonable  time 
after  the  outrage  are  admissible,  but  such  disclosures  are  not  "other 
evidence"  within  the  meaning  of  the  section  2013  of  the  Penal  Law 
(Consol.  Laws  1909,  c.  40).  They  weigh  not  at  all  as  corroborative 
evidence.  People  v.  Seaman,  152  App.  Div.  495,  137  N.  Y.  Supp. 
294;  People  v.  Page,  162  N.  Y.  272,  56  N.  E.  750;  People  v.  Green, 
103  App.  Div.  79,  92  N.  Y.  Supp.  508. 

There  was  considerable  corroborative  evidence  that  this  girl  had 
been  ravished  by  some  one ;  but  there  was  no  corroborative  evidence 
connecting  this  defendant  with  the  crime.  Strike  out  the  evidence 
of  the  complainant  and  what  is  left?  Nothing  absolutely  implicating 
this  defendant.  The  corroborative  evidence  must  be,  not  only  cor- 
roborative of  the  existence  of  a  crime,  but  corroborative  of  the  de- 
fendant's perpetration  of  the  crime.  People  v.  O'Farrell,  175  N.  Y. 
323,  67  N.  E.  588. 

[6]  Rape  upon  a  child  eight  years  old  is  one  of  the  most  heinous 
of  crimes,  but  this  is  no  excuse  for  punishing  the  innocent;  no  ex- 
cuse for  abolishing  the  rules  of  evidence.  "Due  process  of  law"  must 
be  observed  as  well  in  trials  for  rape  as  in  trials  for  any  other  of- 
fense. 

There  were  other  errors  to  which  our  attention  has  been  called, 
but  we  have  not  thought  it  necessary  to  refer  to  them,  for  this  con- 
viction should  be  reversed  because  of  lack  of  evidence  corroborating 
the  testimony  of  the  female  defiled. 

The  judgment  of  conviction  should  be  reversed,  and  a  new  trial 
granted.    All  concur,  except  KELLOGG,  J.,  who  dissents. 


OASPARY  T.  HATCH. 
(Sapreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

SiT-OfF    and   COTTRTESCUaK    (J   29*) — PUiADINO — ACCBTTAI.. 

Code  ClT.  Proc.  §  601,  subd.  1,  provides  that  a  counterclaim  must  be 
a  cause  of  action  arising  out  of  a  contract  or  transaction  set  forth  in 
the  complaint  or  connected  with  the  subject  of  the  action,  and  must 
tend  In  some  way  to  diminish  or  defeat  plaintiff's  recovery,  and  sub- 
division 2  authorizes  the  pleading  of  a  counterclaim  "In  an  action  on 
contract,  any  other  cause  of  action  on  contract,  existing  at  the  commence- 
ment oil  the  action."  Held,  that  the  counterclaim  authorized  to  be 
pleaded  by  subdivision  1  need  not  exist  against  plaintiff  at  the  time  the 
action  was  commenced;  that  requirement  only  applying  to  counterclaims 
referred  to  in  subdivision  2. 

[Ed.  Note. — For  other  cases,  see  Set-Off  and  Counterclaim,  Cent  Dig. 
ii  49-51;    Dec.  Dig.  §  29.» 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1645-1650; 
vol.  8,  pp.  7620-7621.] 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Alfred  H.  Caspary  against  Edward  Hatch,  Jr.  From  an 
order  denying  plaintiff's  motion  for  judgment  dismissing  the  counter- 
claim, plaintiff  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Walter  S.  Doernberg,  of  New  York  City  (Frederick  F.  Neuman, 
of  New  York  City,  on  the  brief),  for  appellant. 

Louis  W.  Severy,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  by  a  stockbroker  against  a  cus- 
tomer, for  whom  he  was  carrying  an  account  on  short  sales  transac- 
tions, for  a  balance  of  account  after  purchasing  stock  to  cover  the 
sales  on  the  failure  of  the  customer  to  properly  margin  the  account, 
and  thereby  closing  the  account.  The  defendant  by  his  amended 
answer  put  in  issue  the  allegations  of  the  complaint  upon  which  the 
plciintiff  predicates  his  right  to  purchase  to  cover,  and  pleaded  a  coun- 
terclaim for  damages  sustained  through  the  failure  of  the  plaintiff  to 
execute  an  order  to  purchase  stock  to  cover  the  short  ssdes,  which 
order  is  alleged  to  have  been  given  two  months  and  eleven  days  after 
the  plaintiff  claims  to  have  closed  the  account  by  purchasing  to  cover, 
and  after  the  commencement  of  this  action.  The  plaintiff  demurred 
to  this  counterclaim  on  the  ground  that  it  is  not  of  the  character 
specified  in  section  501  of  the  Code  of  Civil  Procedure. 

The  theory  upon  which  the  demurrer  was  interposed  is  that,  inas- 
much as  the  cause  of  action  in  favor  of  the  defendant  pleaded  in  the 
counterclaim  arose  since  the  commencement  of  the  action,  it  could 
not  be  counterclaimed.  The  learned  counsel  for  the  plaintiff  is  doubt- 
less right  in  his  contention  that  if,  as  the  defendant  claims,  the  pur- 
chase of  the  stock  by  the  plaintiff  to  cover  the  short  sales  was  not 
authorized  or  justified,  such  purchase  does  not  concern  the  defendant, 
and  is  not  binding  on  him,  and  therefore  could  not  give  rise  to  a 
cause  of  action  in  his  behalf,  and  that  the  cause  of  action  set  forth 
in  the  counterclaim  is  not  based  upon  such  purchase,  but  upon  the 
refusal  and  failure  of  the  plaintiff  to  execute  the  order,  given  subse- 
quent to  the  commencement  of  the  action,  to  purchase  stock  to  cover 
the  short  sales.  It  is  manifest,  therefore,  that  the  cause  of  action 
set  forth  in  the  counterclaim  did  not  exist  at  the  time  of  the  com- 
mencement of  the  action;  and  consequently  it  is  quite  clear  that  it 
would  not  be  authorized  under  subdivision  2  of  section  501  of  the 
Code  of  Civil  Procedure. 

Section  500  of  the  Code  of  Civil  Procedure  provides,  among  other 
things,  that  the  answer  interposed  by  a  defendant  may  contain  a 
"statement  of  any  new  matter  constituting  a  defense  or  counter- 
claim," and  section  501  provides  that  the  counterclaim  must  be  "a 
cause  of  action  arising  out  of  the  contract  or  transaction,  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action"  in  favor  of  the  defendant 
against  the  plaintiff,  and  "must  tend,  in  some  way,  to  diminish  or 
defeat  the  plaintiff's  recovery."    The  plaintiff's  cause  of  action  is 
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based  upon  contract  express  or  implied  by  which  he  claims  it  was 
the  duty  of  the  defendant  to  keep  the  account  properly  margined, 
and  it  involves  the  account  between  the  parties.  It  is  quite  clear,  we 
think,  that  the  cause  of  action  pleaded  in  the  counterclaim  arose  out 
of  the  same  contract,  and  is  connected  with  the  subject  of  the  action, 
for  it  is  predicated  upon  the  theory  that  it  was  the  express  or  im- 
plied duty  of  the  broker  under  the  contract  to  purchase  stock  to 
cover  the  short  sales  when  directed  so  to  do  by  the  defendant,  and 
that  by  purchasing  without  authority  and  failing  to  purchase  when 
directed  he  violated  his  duty  to  the  defendant.  Counsel  for  the  ap- 
pellant does  not  contend  that  the  cause  of  action  set  forth  in  the 
counterclaim  did  not  arise  out  of  the  contract  or  transaction  upon 
which  the  plaintiff's  cause  of  action  is  based,  and  was  not  connected 
with  the  subject  thereof. 

His  argument  is  that  no  counterclaim  is  authorized  by  section 
501  of  the  Code  of  Civil  Procedure  unless  the  cause  of  action  therein 
pleaded  existed  in  favor  of  the  defendant  against  the  pliaintiff  at 
the  time  the  action  was  commenced,  and  he  relies  in  support  of  this 
claim  principally  upon  Reilly  v.  Lee,  85  Hun,  315,  32  N.  Y.  Supp. 
976';  Quayle  &  Son  v.  Brandow  Printing  Co.,  116  App.  Div.  9,  101 
N.  Y.  Supp.  323;  Bernheimer  v.  Hartmayer,  50  App.  Div.  316,  63 
N.  Y.  Supp.  978. 

It  would  seem  that  the  two  subdivisions  of  that  section  of  the  Code 
of  Civil  Procedure  are  so  plainly  separate  and  distinct,  and  that  sub- 
■  division  2  only,  which  relates  to  a  counterclaim  based  on  an  independ- 
ent cause  of  action,  is  limited  to  a  cause  of  action  existing  at  the  time 
of  the  commencement  of  the  action,  as  not  to  require  construction; 
but  the  contention  of  the  plaintiff  finds  support  in  dictum  in  the  opin- 
ion in  the  cases  cited  and  in  others.  Since  we  are  of  opinion  that  the 
Legislature  plainly  indicated  by  these  statutory  provisions  an  inten- 
tion that  it  is  immaterial  whether  the  cause  of  action  which  subdivi- 
sion 1  of  said  section  authorizes  a  defendant  to  interpose  existed  in 
his  favor  at  the  time  the  action  was  commenced  or  at  any  time  there- 
after when  he  is  authorized  to  interpose  the  pleading,  we  have  no 
hesitancy  in  refraining  from  following  such  expressions  of  opinion 
which  were  unnecessary  to  the  decision  of  the  question  before  the 
court  even  though  in  one  instance  (Reilly  v.  Lee,  supra)  the  Court 
of  Appeals  affirmed  on  the  opinion  containing  such  intimation  (155 
N.  Y.  691,  SO  N.  E.  1121). 

The  case  of  Bernheimer  v.  Hartmayer,  supra,  was  decided  by  this 
court,  and  it  is  expressly  stated  in  the  opinion  that  the  cause  of  ac- 
tion set  forth  in  the  counterclaim  did  not  arise  out  of  the  contract  or 
transaction  set  forth  in  the  complaint,  and  therefore  the  views  ex- 
pressed with  respect  to  the  existence  of  the  counterclaim  at  the  time 
the  action  was  commenced  had  reference  to  a  counterclaim  arising 
under  subdivision  2  of  said  section. 

In  Howard  v.  Johnston,  82  N.  Y.  271,  the  Court  of  Appeals  ex- 
pressed the  opinion,  although  it  was  not  necessary  to  the  decision, 
that  it  was  not  essential  that  a  counterclaim  authorized  by  subdivision 
1  of  section  150  of  the  Code  of  Civil  Procedure,  which  was  the  same 
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as  subdivision  I  of  section  501,  should  be  in  existence  at  the  time 
the  action  was  commenced,  and  that  case  was  followed  dS' ah  author- 
ity on  that  point  by  Mr.  Justice  Ward  in  Corrigan  v.  Ritter  (Sup.) 
15  N.  Y.  Supp.  163.  Moreover,  it  appears  that  this  is  the  con- 
struction which  has  been  adopted  by  the  courts  in  three  sister  states 
where  identically  the  same  statutory  provisions  have  been  enacted, 
evidently  copied  verbatim  from  our  Code  of  Civil  Procedure.  Slaugh- 
ter V.  Machine  Co.,  148  N.  C.  471,  62  S.  E.  599;  Smith  v.  French, 
141  N.  C.  1,  S3  S.  E.  435 ;  Stinnett  v.  Noggle,  148  Wis.  603,  135 
N.  W.  167;  Hyman  v.  Jockey  Club  Co.,  9  Colo.  App.  299,  48  Pac. 
671.  The  learned 'court  at  Special  Term  was  therefore  right  in  deny- 
ing the  motion. 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


In  re  LANE'S  ESTATE. 
(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

li  Wills  (8  892*) — Constbuction — Powkb  of  Appointment. 

A  will  whereby  testator  gave  property  to  trustees,  with  directions  to 
pay  the  Income  to  his  three  children  and  the  children  of  any  deceased 
child,  and  to  divide  the  estate  after  the  death  of  the  survlTlng  child  on 
the  grandchildren  attaining  full  age,  and  which  authorizes  each  child 
to  dispose  by  will  of  the  one-third  of  the  property  held  In  trust  and 
remaining  on  the  termination  of  the  life  estate,  gives  the  children  power' 
of  appointment,  and,  In  default  of  Its  exercise,  the  remainder  will  go  to 
the  issue  of  the  children. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  f  1654;  Dec  Dig. 
{  692.  •! 

2.  Taxation  (|  885*) — Tbansfeb  Tax — Pbopebty  Subject  To. 

Where  beneficiaries  under  a  will  creating  a  trust  to  pay  the  Income 
to  them  for  life,  and  empowering  them  to  dispose  of  the  property  by 
will,  and  declaring  that,  in  default  of  the  exercise  of  the  power,  the  re- 
mainder should  go  to  their  Issue,  the  payment  of  a  transfer  tax  on  the 
remainder  was  suspended  under  Consol.  Laws  1909,  c.  60,  {  220,  as 
amended  by  Laws  1910,  c.  706,  until  the  power  of  appointment  was  ex- 
ercised; since  It  was  the  exercise  of  the  power,  and  not  Its  creation, 
which  affected  taxable  transfer. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  ||  1706^  1707; 
Dec.  Dig.  i  885.»] 

Appeal  from  Order  of  Surrogate,  New  York  County. 

In  the  matter  of  the  transfer  tax  on  the  estate  of  Elizabeth  D.  G. 
Lane,  deceased.  From  an  order  of  the  surrogate  modifying  an  order 
entered  on  report  of  transfer  tax  appraiser,  the  State  Comptroller  ap- 
peals. Reversed,  and  objection  of  State  Comptroller  oveiruled,  and 
original  order  reinstated. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Percy  D.  Trafford,  for  appellant. 

Thomas  B.  Casey,  of  New  York  City,  for  respondent. 

•ror  oUtar  oaiw  bm  aama  topic  ft  {  svuBru  la  Dm.  ft  Am.  Disi.  1907  to  data,  *  Rap'r  Indezaa 
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DOWLING,  J.  This  is  an  appeal  from  an  order  ol  the  Surrogate's 
Court,  dated  August  5,  1912,  modifying  the  decretal  portion  of  an  or- 
der of  the  same  court,  made  February  6,  1912,  by  adjudging  that  the 
tax  to  be  levied  upon  the  three  respective  remainders,  after  the  chief 
and  surviving  life  estates  of  Wolcott  G.  Lane,  Sarah  S.  Lane,  and 
Elizabeth  G.  L.  Moss,  was  presently  payable,  and  not  to  have  payment 
thereof  suspended,  as  had  theretofore  been  reported  by  the  appraiser 
herein. 

[1]  This  appeal  involves  the  construction  to  be  placed  upon  the  will 
of  the  decedent,  by  which  she  undertook,  among  other  things,  to  dis- 
pose of  a  fund  received  by  her  from  her  father,  Charles  C.  Griswold, 
wherein  she  and  her  sister,  Sarah  J.  G.  Spencer,  were  the  life  tenants. 
The  second  article  of  her  will  recited  the  advice  which  she  had  received 
from  counsel  that  the  ultimate  disposition  in  her  father's  will  was 
void  and  of  no  effect,  and  that  as  to  said  remainder  he  died  intestate ; 
she  being  entitled  to  a  share  therein.  She  then  undertook  to  dispose 
of  said  fund  with  the  exception  of  $5,000  (which  she  left  to  her  daugh- 
ter, Sarah  S.  Lane,  absolutely)  by  devising  and  bequeathing  the  same 
as  to  her  trustees  in  trust  to  pay  over  the  net  income  therefrom,  in 
equal  shares,  to  each  of  her  children,  Elizabeth  G.  L.  Moss,  Walcott 
G.  Lane,  and  Sarah  S.  Lane.  She  then  provided  that  upon  the  death 
of  any  child  before  her,  leaving  issue  which  should  survive  the  testa- 
trix, or  upon  the  death  of  any  child  after  her,  leaving  issue,  the  net 
income  to  which  the  deceased  child  would  have  been  entitled,  if  living, 
should  be  divided  per  stirpes,  and  not  per  capita,  among  said  issue. 
Upon  the  death  of  the  last  survivor  of  her  three  said  children,  she 
gave,  devised,  and  bequeathed  one-third  part  of  thj  principal  of  such 
trust  estate  to  and  among  the  then  surviving  issue  of  each  of  her  de- 
ceased children,  in  equal  shares,  per  stirpes  and  not  per  capita,  pro- 
vided that  they  should  not  receive  the  principal  of  their  shares  until 
they  had  reached  the  age  of  twenty-one  years.  After  making  various 
other  provisions  intended  to  cover  the  possible  cases  of  the  death  of  a 
child  survived  by  a  husband  or  wife  only,  and  of  the  death  of  a  child 
without  issue  and  unmarried,  she  thus  provides  at  the  end  of  the  said 
second  article: 

"I  hereby  authorize  and  empower  each  of  my  said  children  to  dispose  by 
his  or  her  last  will  and  testament,  executed  after  my  death,  to  and  among 
such  person  or  persons  and  in  such  way  or  manner  as  he  or  she  may  think 
proper,  the  whole  or  any  part  of  one  equal  third  part  of  the  principal  of  said 
property  so  held  In  trust  as  aforesaid,  and  remaining  upon  the  termination  of 
all  of  said  life  estates." 

We  are  of  the  opinion  that,  in  view  of  the  clear  and  unambiguoys 
language  of  this  fourth  paragraph  just  cited,  there  can  be  no  question 
of  the  right  of  the  children  of  the  testatrix  to  execute  the  power  of 
appointment  thus  conferred.  Had  there  been  no  power  of  appoint- 
ment thus  given,  the  remainders  would  have  absolutely  vested  in  the 
children  of  the  testatrix.  The  inclusicwi  of  the  clause  giving  the  re- 
mainder to  the  issue  of  the  children  in  the  face  of  this  power  of  ap- 
pointment may  be  explained  by  the  desire  of  the  testatrix  to  avoid 
intestacy  as  to  any  of  her  estate  in  case  the  power  of  appointment 
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should  not  be  exercised.  In  any  event,  the  only  intent  upon  the  part 
of  the  testatrix  which  can  fairly  be  spelled  out  from  this  will  is  that 
she  gave  the  power  of  appointment  to  her  children,  and  in  default  of 
its  exercise  only  was  the  remainder  to  go  to  their  issue. 

[2]  The  law  applicable  to  the  taxation  of  this  estate  is  to  be  found 
in  chapter  62,  Laws  of  1909  (Consol.  Laws  1909.  c.  60)  §  220,  for  the 
amendment  made  by  chapter  706,  Laws  of  1910,  under  the  stipulated 
facts  herein  did  not  take  effect  until  after  the  death  of  the  testatrix. 
Under  the  law  as  it  stood  at  the  time  of  Mrs.  Lane's  decease,  no  trans- 
fer tax  could  be  imposed  until  the  power  of  appointment  had  been 
exercised,  for  it  was  the  exercise  of  that  power  and  not  the  creation 
of  the  power  itself  which  effects  the  transfer  which  the  statute  makes 
taxable.  See  Matter  of  Howe,  86  App.  Div.  286,  83  N.  Y.  Supp.  825; 
Matter  of  Burgess,  204  N.  Y.  265,  97  N.  E.  591. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  objection  of  the  State  Comptroller  to  the 
suspension  of  the  taxation  upon  said  remainders  overruled,  which 
leads  as  well  to  the  reinstatement  of  the  original  order  of  February  5, 
1912.    All  concur. 


J.  P.  DUFPT  CO.  v.  TODEBUSH. 
(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

1.  Evidence  (|  459*) — Paboi,  Evidence  to  Vast  Wbitinq — Guabantt. 

Where  defendant  in  writing  guaranteed  bills  for  material  delivered  to 
"A.  W.  Todebush  &  Co.,"  when  the  material  was  in  fact  delivered  to  "A 
W.  Todebush  Company,"  a  corporation,  both  concerns  being  in  existence, 
the  written  guaranty  was  not  ambiguous,  and  extraneous  evidence  of 
the  intention  of  the  parties  in  view  of  the  surrounding  circumstances  was 
not  admissible  to  extend  the  guaranty  so  as  to  apply  to  the  "A.  W.  Tode- 
bush Company." 

[Ed.  Note.— For  other  cases,  see  Evidence,  Gent  Dig.  H  1722,  1906- 
1010,  2109-2114;    Dec.  Dig.  {  459.»] 

2.  PBINCrPAL  AND    SCBETT  (|  59*) — CONTRACT — CONBTBtTCTIOW. 

In  the  construction  of  the  language  of  a  contract  of  snretyablp,  the 
usual  rules  of  construction  are  to  be  observed,  and  it  is  to  be  interpreted 
like  any  other  paper. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  {{ 
103,  103% ;   Dec.  Dig.  i  Sd.*i 

Laughlin,  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  J.  P.  Duffy  Company  against  August  Todebush. 
From  a  determination  of  the  Appellate  Term  affirming  a  judgment 
of  the  City  Court  in  favor  of  plaintiff,  defendant  appeals.  Judgment 
reversed,  and  complaint  dismissed. 

See,  also,  141  N.  Y.  Supp.  1125. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
and  DOWLING,  JJ. 

Otto  A.  Samuels,  of  New  York  City,  for  appellant. 

Jeremiah  J.  Coughlan,  of  New  York  City,  for  respondent 

•For  otber  caaw  Me  ume  tople  ft  I  mvmbu  In  Dm.  A  Am.  Digs.  1M7  to  daU,  *  Rap'r  IndOM 


Digitized  by 


Google 


Sup.  Ct.)  J.  p.  DtrPFT  CO.  V.  TODBBUSH  791 

SCOTT,  J.  The  action  is  upon  a  written  guaranty,  reading  as 
follows : 

"June  7th,  1911. 
"J.  P.  Duffy  Gomrany,  Slat  St,  2nd  Ave.,  Brooklyn,  N.  T. 

"Gentlemen:  Tour  firm  bavlng  taken  an  order  from  A.  W.  Todebosh  & 
Co.  for  tbe  delivery  of  brick,  lime,  plaster,  etc.,  to  their  buildings  on  the  west 
side  6th  Av.  between  73rd  and  74th  Streets,  I  hereby  agree  to  be  responsible 
for  the  payment  of  your  bills  for  material  delivered  to  this  job  and  if  A.  W. 
Todebush  &  Co.,  do  not  pay  you  for  same  within  sixty  days  after  the  delivery 
of  material,  I  will  pay  same  myself  as  a  primary  obligee. 

"[Signed]    Aug.  Todebush." 

[  1  ]  At  the  time  this  guaranty  was  given  there  was  in  existence  a  co- 
partnership under  the  name  of  "A.  W.  Todebush  &  Co."  (the  name 
used  in  the  guaranty),  and  also  a  corporation  known  as  "A.  W.  Tode- 
bush Cwnpany."  It  was  the  latter  which  was  engaged  in  erecting 
the  buildings  and  purchasing  the  materials  referred  to  in  the  guar- 
anty. The  copartnership  was  not  concerned  in  the  building  enter- 
prise, and  doubtless  the  plaintiff  believed  and  understood  Siat  the 
guaranty  extended  to  the  corporation.  It  is  very  probable,  also,  that 
the  guarantor  supposed  that  he  was  guaranteeing  the  corporation. 
The  question  is  whether  a  guaranty  can,  under  these  circumstances, 
be  extended  by  extraneous  proof  as  to  the  intention  of  the  parties  to 
it,  or  by  the  presumption  arising  from  the  surrounding  circumstances, 
so  as  to  apply  to  a  different  person  from  that  named  in  the  guaranty 
itself.  We  think  not.  The  leading  case  in  this  country  is  Grant  v. 
Naylor,  4  Cranch.  224,  2  L.  Ed.  603.  In  that  case  the  defendant  had 
given  a  written  guaranty  in  the  form  of  a  letter  addressed  to  John 
and  Joseph  Naylor  at  Wakefield,  in  which  the  writer  guaranteed  any 
arrangement  that  his  son  Alexander  might  enter  into  with  the  firm. 
Suit  was  brought  upon  this  guaranty  by  the  firm  of  John  and  Jere- 
miah Naylor.  It  was  proved  that  there  was  no  firm  at  Wakefield 
trading  under  the  name  of  John  and  Joseph  Naylor,  and  there  was 
other  evidence  which  strongly  indicated  that  the  letter  was  intended 
to  be  addressed  to  John  and  Jeremiah  Naylor.  The  Supreme  Court 
of  the  United  States  held,  in  an  opinion  written  by  Chief  Justice 
Marshall,  that  extrinsic  evidence  could  not  be  received  to  show  that 
the  guaranty  was  intended  to  cover  a  firm  other  than  the  one  named 
therein.    The  court  said: 

"That  tbe  letter  was  really  designed  for  John  and  Jeremiah  Naylor  cannot 
be  doubted,  but  the  principles  which  require  that  a  promise  to  pay  the  debt 
of  another  shall  be  in  writing,  and  which  will  not  permit  a  written  contract 
to  be  explained  by  parol  testimony,  originated  in  a  general  and  a  wise  policy, 
which  this  court  cannot  relax  so  far  as  to  except  from  Its  operation  cases 
within  its  principle." 

In  McGovney  v.  State,  20  Ohio,  93,  defendants  were  sued  as  sure- 
ties upon  the  bond  of  Joseph  L.  Findlay,  deceased.  The  bond,  how- 
ever, recited  that  it  was  given  to  secure  the  faithful  performance  of 
their  duties  by  the  executors  of  James  L.  Findlay,  deceased.  Find- 
lay  and  Paterson  were  the  executors  of  Joseph  L.  Findlay,  but  not  of 
James  L.  Findlay,  and  there  could  be  no  doubt  that  the  intention  had 
been  to  give  security  for  the  performance  of  their  duty  with  respect 
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to  the  estate  of  which  they  were '  executors.  It  was  held,  however, 
that  extrinsic  evidence  could  not  be  considered  to  change  the  plain 
terms  of  the  bond.  These  cases  are  but  illustrative  of  the  rule  gen- 
erally applied  to  cases  like  the  present,  of  which  there  are  many  in- 
stances in  the  books.  See  Barns  v.  Barrow,  61  N.  Y.  39,  19  Am.  Rep. 
247,  and  cases  cited.  , 

[2]  The  present  case  is  clearly  distinguishable  from  those  in  which 
there  is  an  ambiguity  upon  the  face  of  the  instrument.  Beakes  v.  Da 
Cunha,  126  N.  Y.  293,  27  N.  E.  251 ;  Powers  v.  Clarke,  127  N.  Y. 
417,  28  N.  E.  402.  It  is  quite  true,  as  remarked  in  Gamble  v.  Cuneo, 
21  App.  Div.  413,  47  N.  Y.  Supp.  548,  that: 

"Where  the  question  is  as  to  the  meaning  of  the  language  of  the  contract, 
there  is  no  difference  •  between  the  contract  of  the  surety  and  that  of  any- 
body else.  In  the  case  of  a  surety,  as  in  the  case  of  anybody  else,  when  it 
becomes  necessary  to  construe  the  contract,  the  usual  rules  are  to  be  observed, 
and  it  Is  to  be  Interpreted  like  any  other  paper." 

In  the  case  at  bar,  however,  there  is  no  room  for  construction  or 
interpretation.  The  guaranty  is  perfectly  clear  and  plain  as  it  stands. 
It  undertakes  to  guarantee  A.  W.  Todebush  &  Co.  To  so  read  it  as 
to  turn  it  into  a  guaranty  of  A.  W.  Todebush  Company  would  be,  not 
to  construe  it,  but  to  change  its  tenor.    This  cannot  be  done. 

It  follows  that  the  determination  of  the  Appellate  Term  and  the 
judgment  of  the  City  Court  must  be  reversed,  and  the  complaint  dis- 
missed, with  costs  to  appellant  in  all  courts. 

INGRAHAM,  P.  J.,  and  DOWLING,  J.,  concur.  LAUGHLIN, 
J.,  dissents. 


PEOPLE  ex  rel.  UNION  BY.  CO.  v.  STATE  BOARD  OF  TAX 
COM'RS  (CITX  OP  NEW  TORE,  Intervener). 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

1.  Taxation  (J  376*) — ^Assessheht — Value  or  Special.  Fbanchise. 

In  assessing  the  franchise  of  a  street  railroad  company  for  taxation, 
the  value  of  cars  owned  by  it,  and  not  used  in  connection  with  the  fran- 
chise, was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  U  625,  629-631; 
Dec.  Dig.  i  376.»] 

2.  Taxation  (9  376») — Assessment — Value  of  Special  Fbanchise. 

The  salary  of  the  receiver  of  a  street  car  company  and  payments  made 
to  the  city  under  the  requirements  of  Tax  Law  (Consol.  Laws  1909,  c.  60) 
{  48,  should  be  deducted  from  the  gross  earnings  in  assessing  the  fran- 
chise. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  {{  625,  629-631; 
Dec.  Dig.  S  376.*] 

3.  Taxation  (S  376*) — Assessment — Value  of  Special  Fbanchise. 

Where  a  street  car  company  operated  a  line  owned  by  another  com- 
pany, and  the  income  from  such  operation  was  included  in  the  gross  in- 
come stipulated  in  the  proceedings  to  assess  a  special  franchise,  such  in- 
come is  hot  properly  considered  for  that  purpose  under  Tax  Law  (ConsoL 
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Laws  1909,  c  60)  |  32,  providing  ttaat  apedal  francblses  are  assessable 
against  tlieir  owner. 

[Ed.  Note.— For  otber  cases,  see  Taxation,  Cent  Dig.  fS  626,  629-631; 
Dec.  Dig.  S  376.*] 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  the  Union  Railway  Company,  against  the  State  Board  of  Tax  Com- 
missioners and  City  of  New  York  Intervener,  for  a  reduction  of  an 
assessment.  From  an  order  of  the  Special  Term  affirming  the  assess- 
ment of  special  franchises,  relator  appeals.  Order  reversed,  and  as- 
sessments reduced. 

Argued  before  INGRAHAM,  P.  j'.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Joseph  P.  Cotton,  Jr.,  of  New  York  City  (George  S.  Franklin,  of 
New  York  City;  on  the  brief),  for  appellant. 

William  A.  McQuaid,  of  New  York  City,  for  respondent  State 
Board  of  Tax  Commissioners. 

Curtis  A.  Peters,  of  New  York  City  (Addison  B.  Scoville,  of  New 
York  City,  on  the  brief),  for  respondent  City  of  New  York. 

LAUGHLIN,  J.  The  court  tested  these  assessments  by  the  net 
earnings  rule,  and  found  that  the  net  income  attributable  to  the  spe- 
cial franchises  was  $406,164.55,  and  this  was  capitalized  at  6  per  cent. 
The  earnings  and  operating  expenses  of  the  relator  in  the  two  bor- 
oughs were  not  kept  separate.  The  court  proceeded  in  ascertaining 
the  value  as  if  the  entire  franchises  were  in  the  same  tax  district,  and 
.  as  if  the  two  assessments  were  combined  in  one,  and  found  that  their 
total  value  was  $8,449,481.39,  and  as  the  assessments  were  only  about 
53  per  cent,  of  this  amount  no  reduction  was  made. 

[  1  ]  The  relator  Iftased  62  cars,  and  did  not  use  them  in  connection 
with  operating  its  franchises.  According  to  our  ruling  in  the  Third 
Avenue  Case,  the  court  properly  excludwl  the  value  of  these  cars  in 
ascertaining  the  value  of  the  tangible  property.  The  value  of  the  real 
estate  of  die  relator  was  stipulated  at  $557,600;  but  it  appears  that 
one  parcel  was  a  "dismantled  power  house"  of  the  value  of  $150,000, 
and  another  parcel  was  "unimproved  land"  valued  at  $9,000.  The 
court  found  that  the  value  of  its  real  estate  used  for  street  railway 
purposes  was  $418,600,  from  which  it  is  to  be  inferred  that  the  court 
excluded  the  two  parcels  specified.  The  relator  failed  to  show  facts 
sufficient  to  entitle  it  to  a  return  on  this  real  estate  within  our  ruling 
in  the  Third  avenue  proceeding.  The  same  claim  is  made  by  the  re- 
lator here  as  in  the  Third  avenue  proceeding  with  respect  to  reproduc- 
tion value  of  the  tangible  property  in  the  streets,  development  expens- 
es, "interest  income,"  and  taxes  paid  in  1909,  but  assessed  and  due 
prior  to  that  year.  The  court  correctly  ruled  against  the  relator  on 
those  points. 

[2]  The  court,  however,  erred  in  refusing  to  deduct  from  the  gross 
receipts  the  salary  of  the  receiver,  amounting  to  $18,000,  and  in  ac- 
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cepting  the  testimony  in  behalf  of  the  respondents  with  respect  to  the 
items  included  in  operating  expenses,  which  should  have  been  charged 
to  depreciation,  and  in  deducting  the  sum  of  $121,923.21  from  operat- 
ing expenses  on  this  account,  instead  of  accepting  the  evidence  adduc- 
ed by  the  relator  which  shows  that  not  more  than  $31,668.56  should 
have  been  so  deducted,  the  testimony  on  this  point  being  similar  to 
that  considered  in  the  opinion  in  the  Third  avenue  proceeding.  These 
items,  which  should  be  deducted  from  the  net  income,  as  found  by  the 
court,  aggregate  $108'254.65. 

[3]  The  court  also  erred  in  refusing  to  deduct  from  the  gross  re- 
ceipts the  sum  of  $61,608.66  for  payments  to  the  city,  pursuant  to  the 
requirements  of  section  48  of  the  Tax  Law  (Consol.  Laws  1909,  c.  60). 
The  relator  claimed  a  return  on  the  value  of  the  property  of  the 
Bronx  Traction  Company,  which  it  was  stipulated  was  $285,429.91, 
on  the  basis  of  cost  of  reproduction.  The  gross  income  of  the  relator 
was  stipulated  at  $2,017,880.31,  and  it  was  further  stipulated  that  it 
operated  the  Bronx  Traction  Company,  and  that  it  "derives  from  the 
operation  thereof  the  entire  proceeds  or  income  from  such  operation," 
and  that  such  income  is  included  in  the  stipulated  gross  income  of  the 
relator.  It  was  not  shown  what  amount  of  income  the  relator  derived 
from  the  operation  of  the  Bronx  Traction  Company  line.  Special 
franchises  are  assessable  to  the  owner.  Section  32,  Tax  Law.  The 
evidence  does  not  show  that  the  relator  owns  all  the  capital  stock  of 
the  Bronx  Traction  Company  or  any  of  it.  The  relator  should  not  be 
charged  with  the  income  received  from  operating  the  Bronx  Traction 
Company,  if  it  does  not  own  the  franchises  of  that  company.  Since, 
however,  the  receipts  from  the  operation  of  the  relator's  own  fran<- 
chises  and  those  of  the  Bronx  Traction  Company  have  not  been  sep-, 
arately  shown,  it  is  difficult  to  make  the  proper  reduction.  The  only 
reduction  asked  by  the  relator  on  account  of  the  Bronx  Traction  Com- 
pany is  $17,125.79  for  a  return  on  the  reproduction  value  of  the  prop- 
erty of  that  company;  and  while,  for  the  reasons  already  stated,  that 
is  an  erroneous  theory,  it  is  equitable,  since  the  relator  has  charged 
itself  and  has  been  charged  by  the  trial  court  with  the  entire  receipts 
from  the  Bronx  Traction  Company,  and  has  not  been  credited  with 
any  liability  to  that  company. 

Reducing  the  net  income  by  these  amounts  which  aggregated  $186,- 
989.10  and  capitalizing  the  remainder  at  7  per  cent,  shows  the  value 
of  the  intangible  element  of  the  special  franchises  of  the  relator  to  be 
$3,159,649.28;  and  adding  to  this  the  value  of  the  tangible  property 
in  the  streets  gives  $4,796,388.17  as  the  total  value  of  the  special  fran- 
chises of  the  relator,  and  equalizing  this  at  90  per  cent,  shows  that 
they  should  have  been  assessed  at  ^,316,749.35,  which  requires  a  re- 
duction from  their  assessed  valuation  of  $103,250.55  and  apportioning 
this  to  the  assessment  in  each  of  the  boroughs  on  the  mileage  basis 
requires  that  the  assessment  for  the  borough  of  the  Bronx  be  reduced 
from  $4,200,000  to  $4,099,468.97,  and  for  the  borough  of  Manhattan 
from  $220,000  to  $217,280.38. 

It  follows  that  the  order  should  be  reversed,  and  the  assessments 
reduced  accordingly  without  costs.    All  concur. 


Digitized  by 


Google 


Sup.  Ct)  POTT8   V.  LAMBIH  795 

POTTS  T.  LAMBIB. 
(Supreme  Coart,  Appellate  Division,  First  Department    July  10,  1918.) 

1.  FSAUD    (I   4*) — IiIABILITT — ESSENTIALS. 

In  an  action  for  damages  for  fraud  In  Inducing  plaintiff  to  purcjiase 
corporate  stock,  where  the  fraud  consisted  In  an  alleged  falsification  of 
the  corporation's  books,  proof  that  defendant  Intentionally  falsified  the 
books  Is  essential  to  recovery. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  {  2;  Dec.  Dig.  {  4.*] 

2.  Fbaud  (I  58*) — Actions — Evidence — SninciKNCT. 

In  an  action  to  recover  damages  for  fraud  in  inducing  plaintiff  to  pur- 
chase shares  of  stock,  evidence  held  insufficient  to  show  that  defendant 
falsified  the  books  of  the  corporation  or  that  they  were  In  fact  false. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent  Dig.  U  66-68 ;  Dec.  Dig. 
§58.«] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Frank  Potts  against  J.  Edward  Lambie.'  From  a  judg- 
ment for  plaintiff  and  an  order  denying  his  motion  for  new  trial,  de- 
fendant appeals.    Reversed  and  remanded. 

See,  also,  144  App.  Div.  898,  129  N.  Y.  Supp.  1143. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Isaac  N.  Miller,  of  New  York  City,  for  appellant. 
Vincent  P.  Donihee,  of  New  York  City,  for  respondent. 

McLAUGHIylN,  J.  This  appeal  is  from  a  judgment  in  favor  of 
the  plaintiff  entered  upon  a  verdict  of  a  jury  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  action  is  to  recover  damages  for  fraud  in  inducing  plaintiff 
to  purchase  from  defendant  .60  shares  of  the  capital  stock  of  the  New 
York  Export  &  Import  Company.  The  allegations  of  fraud,  as  set 
forth  in  the  complaint,  have  already  been  considered  and  passed  upon 
by  this  court  on  an  appeal  from  an  interlocutory  judgment  overruling 
a  demurrer  to  a  defense.  Potts  v.  Lambie,  138  App.  Div.  144,  122 
N.  Y.  Supp.  935. 

At  the  trial  it  appeared  that  in  November,  1903,  the  defendant  was 
the  president,  principal  stockholder,  and  general  manager  of  the  Ex- 
port &  Import  Company ;  that  the  plaintiff  had  applied  for  a  position 
with  the  company,  and  had  several  conferences  with  the  defendant 
in  reference  thereto;  that  the  defendant  informed  him  it  was  his 
practice  to  require  the  principal  employes  of  the  company  to  become 
stockholders,  and  as  a  result  of  their  negotiations  it  was  finally  agreed 
that  the  plaintiff  should  be  employed  at  a  salary  of  $3,000  a  year, 
of  which  $500  a  year  should  be  retained  and  applied  to  the  purchase 
of  stock  until  plaintiff  was  in  a  position  to  purchase  a  substantial 
amotmt ;  that  in  August,  1904,  plaintiff  was  in  a  position  to  purchase 
a  substantial  amount  and  then  bought  from  the  defendant  60  shares 
at  par,  paying  $6,000  therefor;  that  thereafter  he  received  his  full 
salary  of  $3,000  a  year,  and  it  is  to  recover  damages  for  the  alleged 
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fraudulent  representations  in  inducing  the  purchase  of  this  stock  that 
this  action  is  brought. 

The  fraudulent  representations  alleged  in  the  complaint  are  that 
the  defendant  falsely  and  fraudulently  represented  that: 

"The  said  corporation  had  large  and  substantial  assets;  that  the  books 
of  t&e  company  showed  that  the  company  was  sound;  and  that  said  corpo- 
ration bad  earned  and  declared  and  paid  dividends  of  ten  i>er  cent  (10%)  on 
its  common  stock  In  each  of  the  years  1902  and  1903." 

The  evidence  utterly  failed  to  establish  that  these  statements  were 
false,  or  that  the  plaintiff  had  any  cause  of  action  whatever  against 
the  defendant.  It  clearly  appears  that  the  corporation  did  have  large 
and  substantial  assets  at  the  time  the  representation  was  made,  that 
the  books  showed  that  the  company  was  sound,  and  that  it  had  de- 
clared and  paid  10  per  cent,  dividends  on  its  common  stock  in  the 
years  1902  and  1903.  Practically  the  only  claim  now  made  is  that  it 
was  at  the  time  the  purchase  was  made  actually  insolvent,  although 
a  large  surplus  was  shown.  The  plaintiff  testified  that  statements 
showing  the  condition  of  the  company  for  1903  and  1904  up  to  July 
were  shown  to  him  by  the  defendant  at  the  time  he  purchased  the 
stock.  It  is  not  claimed  that  these  statements  were  not  accurate  tran- 
scripts from  the  books  of  the  company,  so  that  in  reality  the  only 
charge  against  the  defendant  is  that  he  falsified  the  books  of  the  com- 
pany or  fraudulently  represented  them  to  be  correct,  knowing  they 
were  false. 

The  company  was  engaged  in  shipping  American  made  goods  to 
various  points  in  India.  The  amount  expended  in  establishing  this 
business,  or  these  branches  of  the  business,  was  carried  upon  the 
books  as  an  asset  called  "the  foreign  account,"  amounting  to  some 
$28,000,  and  this  is  the  principal  item  which  it  is  claimed  was  im- 
properly included  among  the  assets.  In  estimating  the  goods  on  hand 
at  the  various  branches  the  amount  at  which  the  goods  had  been  billed 
at  a  slight  advance  over  the  cost  price  in  New  York  was  taken  as  a 
basis  and  the  sales  during  the  year  and  10  per  cent,  for  depreciation 
deducted.  The  inventories  submitted  by  the  branch  offices  were  not 
considered.  There  was  also  an  item  of  long  standing  called  "the 
Oriental  consignment  account,"  which  apparently  was  an  adjustment 
of  the  10  per  cent,  allowance  for  depreciation.  This  was  carried  as 
an  asset,  and  in  1904  amounted  to  about  $8,000,  when  it  was  written 
off.  The  amounts  advanced  to  traveling  salesmen  during  the  year 
were  also  included  as  an  asset,  though,  of  course,  most  of  it  had  been 
expended,  but  it  was  not  written  off  until  the  actual  expenditures  had 
been  definitely  ascertained. 

[1,  2]  Under  this  method  of  bookkeeping  it  must  be  conceded  the 
books  of  the  company  were  inaccurate,  but  under  the  facts  and  cir- 
cumstances shown  it  would  have  been  impossible  to  have  kept  the 
books  absolutely  accurate  at  all  times,  and  before  the  defendant  can 
be  held  liable  for  fraud  he  must  be  shown  to  have  been  guilty  of 
fraud,  viz.,  that  he  intentionally  deceived  the  plaintiff  as  to  the  finan- 
cial condition  of  the  company.  The  proof  shows  just  the  opposite. 
One  of  the  plaintiff's  own  witnesses  testified  that  the  so-called  "ior- 
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eign  account"  might  properly  have  been  included  as  an  asset  if  it 
had  been  called  good  will,  and  with  this  amount  included  the  plain- 
tiff's stock,  on  his  own  showing,  would  have  been  worth  par  or  very 
nearly  par  at  the  very  time  he  purchased  it.  At  that  time  the  busi- 
ness of  the  company  was  increasing,  and  it  thereafter  continued  to 
increase  until  1907,  when  it  began  to  decrease,  until  the  company 
became  bankrupt  in  1909. 

The  plaintiff  had  been  in  the  employ  of  the  company  over  nine 
months  at  the  time  he  purchased  the  stock;  and,  although  he  testi- 
fied that  he  did  not  have  access  to  the  books  or  knowledge  of  their 
contents,  there  is  no  evidence  that  any  attempt  was  made  to  conceal 
from  him  the  true  condition  of  the  company;  on  the  other  hand,  in 
September,  1905,  he  was  sent  on  a  trip  to  visit  the  various  branches 
of  the  company  in  India,  where  he  was  able  to  examine  thoroughly 
its  affairs.  Shortly  after  his  return  he  was  elected  a  director  and 
made  the  secretary  of  the  company,  which  offices  he  held  until  it  was 
adjudicated  a  bankrupt.  The  defendant  severed  his  active  connec- 
tion with  the  company  in  1906.  No  change  apparently  was  made  in 
the  method  of  bookkeeping,  and  the  plaintiff,  although  he  talked  with 
the  defendant  as  late  as  October,  1907,  never,  so  far  as  appears, 
claimed  that  he  had  been  defrauded  in  the  purchase  of  the  stock 
until  the  commencement  of  this  action.  The  case  is  absolutely  bar- 
ren of  any  evidence  showing,  or  tending  to  show,  a  fraudulent  intent 
on  the  part  of  the  defendant.  To  say  that  the  books  of  the  company 
were  kept  dishonestly  is  to  accuse  the  plaintiff  and  the  other  officers 
of  the  same  dishonesty,  and  this  without  any  basis  for  the  assertion. 

Not  only  this,  but  it  is  exceedingly  doubtful  whether  the  representa- 
tions made,  or  the  financial  statements  shown  to  the  plaintiff,  were  in 
any  respect  the  inducing  cause  of  his  investment.  But,  assuming 
that  they  were,  the  only  conclusion  possible  from  the  evidence  is 
that  there  had  been  no  intentional  falsification  of  the  books  of  the 
company,  and  that  the  defendant  at  that  time  honestly  believed,  as 
the  plaintiff  did  then  and  for  some  years  thereafter,  that  the  com- 
pany was  as  prosperous  as  the  books  showed  it  to'be. 

The  judgment  and  order  appealed  from  must  therefore  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  event.  All 
concur. 


FREEMAN  v.  MILLER 
(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

1.  Pabtnkbship  (I  83*) — Action — Evidkrck — Stjfficienct. 

In  an  action  to  dissolve  a  partnership,'  evidence  held  to  show  that 
plaintiff  was  not  a  partner,  but  merely  that  his  compensation  was  to 
depend  upon  profits;  It  appearing  that  he  had  no  share  In  any  possible 
losses. 

(Ed.  Note. — ^For  other  cases,  see  Partnership,  Cent  Dig.  {{  76,  79 ;  Dec. 
Dig.  {  53.»] 
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2.  Account  (i  12*) — Rioht  to  Accountino. 

Where  plaintiff  was  not  a  member  of  a  firm,  but  his  compensation  was 
measured  by  the  profits,  he  is  not  entitled  to  maintain  an  action  in  equity 
for  an  accounting,  but  should  bring  an  action  at  law  and  have  an  ac- 
counting therein. 

[Ed.  Note. — ^For  other  cases,  see  Account,  Gent  Dig.  {{  62-70;  Dec. 
Dig.  i  12.*] 

3.  Tbiai.  (i  11*) — Change  or  Thbobt  or  Cause  or  Action — ^TsANsrEx  on 

Docket. 

Where  plaintiff  brought  an  action  for  the  dissolution  of  a  partnership 
which  he  claimed  existed  between  himself  and  defendant,  and  for  an 
accounting,  and  the  court  found  against  him,  bis  equitable  action  should 
be  dismissed,  and  cannot  be  continued  on  the  Trial  Term  calendar  as  an 
action  at  law  for  compensation  merely  because  he  introduced  evidence 
that  defendant  owed  him  unpaid  compensation,  for  tliat  evidence  was 
admissible  under  the  Issue  in  respect  to  partnership,  and  therefore  plain- 
tiff cannot  have  it  considered  as  tending  to  establish  an  action  at  law 
and  thus  change  his  theory  of  action. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {|  28-30;  Dec.  Dig. 
S  ll.*l 

Appeal  from  Special  Term,  New  York  County. 

Action  for  the  dissolution  of  a  partnership  and  an  accounting  by 
William  C.  Freeman  against  Max  Miller.  From  an  interlocutory 
judgment  ordering  an  accounting,  defendant  appeals.  Reversed,  and 
complaint  ordered  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLINGy  and  HOTCHKISS,  JJ. 

Alexander  Fox,  of  New  York  City,  for  appellant. 
Rollins  &  Rollins,  of  New  York  City  (Fulton  J.  Redman,  of  New 
York  City,  of  counsel),  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  for  the  dissolution  of  a  copart- 
nership alleged  to  have  been  formed  between  the  parties  on  or  about 
the  12th  day  of  July,  1909,  to  conduct  a  general  commercial  printing 
business  under  thg  name  and  style  of  Madison  Square  Press,  and  for 
an  accounting,  and  for  the  appointment  of  a  receiver. 

The  plaintiff  alleges  that  it  was  agreed  that  each  of  the  parties 
should  devote  his  entire  time  to  the  business,  and  that  the  plaintiff 
should  receive  one-quarter  and  the  defendant  three-quarters  of  the 
profits,  and  that  by  an  agreement  subsequently  made  their  proportion- 
ate interests  were  changed  to  one-third  for  the  plaintiff  and  two-thirds 
for  the  defendant.  The  material  allegations  of  the  complaint  were 
put  in  issue  by  the  answer.  The  cause  was  placed  upon  the  Special 
Term  calendar  for  the  trial  of  equity  causes,  and  the  plaintiff  through- 
out the  trial  appears  to  have  adhered  to  the  theory  of  his  action  as 
outlined  in  the  complaint.  The  plaintiff  concededly  contributed  no 
cash  or  other  property  as  capital,  and  there  is  no  evidence  tending  to 
show  an  agreement  between  the  parties  to  share  losses,  and  there  was 
no  writing  evidencing  any  agreement  between  them,  although,  accord- 
ing to  the  testimony  of  the  plaintiff,  he  expected  that  the  agreement 
would  be  reduced  to  writing,  and  shortly  after  commencing  business 
in  1909  and  in  the  fall  of  that  year  he  requested  that  it  be  so  reduced. 
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The  plaintiff  testified,  and  there  is  other  evidence  tending  to  cor- 
roborate him,  that  it  was  agreed  between  him  and  the  defendant  tnat 
they  would  engage  in  business  together  and  that  at  the  outset  it  was 
agreed  that  his  interest  should  Ix  one-quarter;  that  machinery  and 
other  equipment  for  conducting  a  printing  business  was  purchased  by 
and  in  the  name  of  the  defendant  for  which  he  paid  part  cash  and 
gave  his  notes  and  a  chattel  mortgage  as  security  for  the  balance; 
that  the  lease  of  premises  on  which  to  conduct  the  business  was  taken 
in  defendant's  name  also,  and  a  bank  account  opened  in  his  name; 
that  the  duties  he  performed  consisted  principally  of  soliciting  orders, 
reading  proof,  keeping  the  books,  and  looking  after  accounts;  that 
about  one  year  after  they  commenced  business  he  threatened  to  with- 
draw from  the  business,  evidently  because  the  defendant  had  not  ac- 
knowledged the  partnership  relation  in  writing,  and  at  that  time  the 
defendant  agreed  to  increase  his  share  to  one-third  and  promised  to 
have  the  business  incorporated  as  soon  as  the  machinery  was  paid  for, 
which  would  be  in  December  thereafter ;  that  in  November,  1910,  the 
question  of  incorporating  the  business  was  discussed,  and  a  formal 
certificate  of  incorporation  was  prepared  and  signed  by  the  parties  and 
by  one  Buggeln,  which  provided  that  the  capital  stodc  should  consist 
of  2,000  shares,  the  plaintiff  and  Buggeln  subscribing  to  10  shares  each 
and  the  defendant  to  the  remaining  1,980,  but  the  certificate  was  re- 
turned by  the  Secretary  of  State  on  the  ground  that  the  proposed  name 
was  similar  to  that  of  an  existing  corporation ;  that  it  was  agreed  that 
each  should  draw  the  same  amount  from  the  business  and  he  drew  at 
the  outset  $10  per  week,  which  was  from  time  to  time  increased  until 
he  was  drawing  $24  per  week;  that  in  the  month  of  June,  1911,  de? 
fendant  again  promised  to  have  the  business  incorporated  and  to  pro- 
tect him,  and  inasmuch  as  this  was  not  done  he  demanded  an  account- 
ing in  the  month  of  August,  1911,  and  thereafter  performed  no  further 
services  and  remained  away  from  the  business.  It  does  not  appear 
how  the  plaintiff  drew  the  weekly  payments. 

It  appeared  on  the  cross-examination  of  the  plaintiff  that  on  pro- 
ceedings supplementary  to  execution  on  a  judgment  recovered  against 
him  he  was  asked  with  reference  to  his  connection  with  or  employment 
in  the  business  conducted  by  the  defendant  in  the  name  of  Madison 
Square  Press,  and  he  testified  that  he  had  no  interest  in  the  business 
and  was  merely  employed  as  an  outside  salesman  on  a  commission 
basis  and  had  no  regular  salary  or  drawing  account.  He  attempted 
to  explain  this  testimony  on  the  ground  that  stress  of  circumstances 
and  the  attitude  of  the  defendant  compelled  him  to  so  testify.  He 
also  admitted  that  he  went  to  the  ofhce  of  his  uncle,  who  was  a  mem- 
ber of  the  bar,  with  the  defendant  for  the  purpose  of  having  prepared 
a  certificate  to  enable  defendant  to  conduct  business  under  the  name 
of  Madison  Square  Press,  and  that  he  understood  the  contents  of  the 
certificate,  which  was  to  the  effect  that  the  defendant  was  the  sole 
proprietor  of  the  business.  He  claims  that  he  desired  to  have  his 
name  incorporated  in  the  certificate,  but  that  the  defendant  would  not 
consent  thereto. 
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The  defendant  testified  that  he  employed  the  plaintiff  on  a  weekly 
salary  and  that  there  was  no  copartnership  between  them,  and  his  tes- 
timony is  corroborated  by  other  evidence.  There  is,  however,  evi- 
dence in  the  record  tending  to  show  that,  althoiigh  the  plaintiff  re- 
ceived regular  weekly  payments,  the  agreement  was  that  he  should 
receive  and  be  paid  for  his  services  during  the  first  period  one-quar- 
ter of  the  profits  and  thereafter  one-third  of  the  profits  of  the  busi- 
ness. 

[1,  2]  The  trial  court  found  that  the  parties  were  not  copartners, 
but  that  the  defendant  employed  the  plaintiff  and  agreed  to  pay  him 
"as  compensation"  for  his  services  "one-quarter  of  the  net  profits"  of 
the  business  for  the  first  period  and  "one-third  of  the  net  profits"  dur- 
ing the  remainder  of  the  time.  The  learned  trial  justice  evidently  was 
of  the  opinion  that  this  gave  the  plaintiff  an  interest  in  the  profits  of 
the  business  as  such,  and  entitled  him  to  maintain  this  action  for  an 
accounting  with  respect  to  the  profits,  and  such  an  accounting  was  de- 
creed by  the  interlocutory  judgment.  We  are  of  opinion  that  the  evi- 
dence upon  which  this  finding  is  based  does  not  show  an  agreement 
between  the  parties  by  which  the  defendant  was  to  have  an  interest  in 
the  business  or  in  the  profits  as  such,  but  merely  that  his  compensa- 
tion was  to  be  measured  by  profits  and  the  findings  should  be  so  con- 
strued. Unlike  the  case  of  Weldon  v.  Brown,  84  App.  Div.  482,  82 
N.  Y.  Supp.  1051,  which  the  majority  of  this  court  regarded  as  a  suit 
in  equity,  the  parties  here  were  not  jointly  interested  in  the  venture, 
for  there  was  necessarily  risk  of  loss  in  the  business  in  question  and 
the  plaintiff  incurred  no  liability  with  respect  thereto,  and,  moreover, 
in  the  case  at  bar,  it  was  evidently  understood  from  the  outset  that 
the  plaintiff  was  to  have  a  drawing  account,  so  that  compensation  for 
his  services  did  not  depend  entirely  upon  whether  or  not  profits  were 
realized,  and  the  percentage  of  the  profits  which  the  defendant  agreed 
to  give  to  the  plaintiff  merely  represented  the  maximum  compensation 
which  the  plaintiff  should  receive.  The  case  fairly  falls  within  the 
well-established  rule  that  an  action  for  compensation  measured  by  the 
profits  of  a  business  is  an  action  at  law  and  not  a  suit  in  equity  in 
which  the  plaintiff  is  entitled  to  an  accounting,  and,  although  it  be- 
comes necessary  to  take  an  account  to  determine  the  amount  which 
the  plaintiff  is  entitled  to  recover,  that  is  incidental  and  is  not  an  equi- 
table accounting.  Hathaway  v.  Clendening,  135  App.  Div.  407,  119 
N.  Y.  Supp.  984;  Hart  v.  L.  D.  Garrett  Co.,  87  App.  Div.  536,  84 
N.  Y.  Supp.  774;  Everett  v.  De  Fontaine,  78  App.  Div.  219,  79  N.  Y. 
Supp.  692;  Lee  v.  Washburn,  80  App.  Div.  413,  80  N.  Y.  Supp.  1040; 
Kirkwood  v.  Smith,  82  App.  Div.  411,  81  N.  Y.  Supp.  891 ;  Del  Gen- 
ovese  V.  Del  Genovese,  149  App.  Div.  266,  133  N,  Y.  Supp.  765.  See, 
also,  Marvin  v.  Brooks,  94  N.  Y.  71. 

It  follows  from  these  views  that  the  interlocutory  judgment  cannot 
be  sustained;  but  this  gives  rise  to  another  question,  namely,  whether 
the  action  should  be  retained  as  one  at  law  and  sent  to  the  Trial  Term 
calendar,  or  whether  the  complaint  should  be  dismissed. 

[3]  The  evidence,  which  tends  to  show  that  the  plaintiff  may  have 
a  cause  of  action  at  law  to  recover  a  balance  owing  for  compensation 
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measured  by  a  percentage  of  the  profits,  was  admissible  under  the  is- 
sue with  respect  to  the  existence  of  the  copartnership,  and  therefore 
the  plaintiff  is  not  entitled  to  have  it  considered  as  tending  to  establish 
a  cause  of  action  at  law  and  to  change  this  action  from  a  suit  in  equity 
to  an  action  at  law;  and  since  the  cause  of  action  alleged  depended 
upon  the  existence  of  a  copartnership,  and  that  issue  was  found  ad- 
versely to  the  plaintiff  on  ample  evidence,  his  complaint  should  have 
been  dismissed.  Arnold  v.  Angell,  62  N.  Y.  508;  People's  Bank  v. 
Mitchell,  73  N.  Y.  406;  Clark  v.  Post,  113  N.  Y.  17,  20  N.  E.  573; 
Skilton  et  al.  v.  Payne  et  al.,  18  Misc.  Rep.  332,  42  N.  Y..  Supp.  HI ; 
Stevens  v.  Mayor,  Aldermen,  etc.,  84  N.  Y.  298;  Loeb  v.  Supreme 
Lodge,  198  N.  Y.  180,  91  N.  E.  547;  Hawes  v.  Dobbs  (Com.  PI.)  18 
N.  Y.  Supp.  123;  Bowen  v.  Webster,  3  App.  Div.  86,  38  N,  Y.  Supp. 
917;  Heye  v.  Tilford,  2  App.  Div.  346,  37  N.  Y.  Supp.  751 ;  Smith  v. 
Bodine,  74  N.  Y.  34. 

It  follows,  therefore,  that  so  much  of  findings  Nos.  2  and  3  as  pur- 
port to  find  that  the  compensation  which  plaintiff  was  to  receive  for 
his  services  was  one-quarter  and  one-third  of  the  net  profits  respec- 
tively should  be  stricken  out,  it  not  being  material  to  ia  decision  of  the 
issues  in  this  action  to  decide  the  precise  measure  of  the  plaintiff's 
compensation,  and  the  conclusions  of  law  should  be  stricken  from  the 
decisions,  and  that  there  should  be  substituted  therefor,  on  the  facts 
as  found,  a  conclusion  of  law  to  the  effect  that  the  defendant  is  enti- 
tled to  judgment  dismissing  the  complaint  upon  the  merits  with  costs, 
but  without  prejudice  to  an  action  at  law  to  recover  any  compensation 
to  which  he  may  be  entitled;  and  that  the  interlocutory  judgment 
should  be  reversed,  with  costs,  and  final  judgment  entered  in  favor  of 
the  defendant  dismissing  the  complaint  upon  the  merits,  with  costs, 
but  without  prejudice  to  an  action  at  law  by  the  plaintiff  for  compen- 
sation for  his  services.    All  concur. 


In  re  BOARD  OP  WATER  SUPPLY  OF  CITY  OF  NEW  TORK. 
(Supreme  Ck)art,  Appellate  Dlylslon,  Third  Department    July  8,  1918.) 

1.  Eminent  Domain  (8  265*) — PnocEXDiNas — ^Allowance  of  Costs. 

Laws  1905,  c.  724,  entitled  "An  act  to  provide  for  an  additional  snp- 
ply  of  pnre  water  for  the  dty  of  New  York,"  and  providing  In  .section 
13  that  the  commissioners  may  recommend  such  sums,  if  any,  as  ought 
to  be  paid  to  attorneys  appointed  to  attend  to  the  interests  of  any  known 
owner  or  party  who  has  not  appeared  in  the  proceeding,  authorizes  the 
payment  of  attorney's  tees  to  an  attorney  appearing  for  any  party  In 
interest 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  |{  690- 
693;    Dec.  Dig.  i  266.*] 

2.  Eminent  Domain  (i  265*) — Pbocbedinos — Costs — Aixowanck  o»  Attob- 

net's  Fees. 

Laws  1905,  c.  724,  entitled  "An  act  to  provide  for  an  additional  supply 
of  pure  water  for  the  city  of  New  York,"  provides  in  section  13  for  the 
allowance  of  attorney's  fees  to  counsel  representing  parties  in  interest 

*For  other  casM  sm  tam*  topic  ft  J  inniBax  in  Dee.  ft  Am.  Digs.  ItOT  to  imU,  *  Rep'r  Indexes 
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'  Section  42  provides  for  payment  of  conaeqnentlal  damages  to  persons 
whose  business  Is  Injured  by  condemnation,  bnt  makes  no  suggestion  of 
any  allowance  for  attorney's  fees,  and  neither  does  the  amendment  In 
liawB  1906,  c.  314,  while  section  32  provides  for  the  allowance  of  fees 
and  expenses  for  the  acquiring  of  title  or  extinguishing  of  claims  for 
damages  to  real  estate.  Held,  that  as  costs  are  purely  a  matter  of 
statutory  provision,  and,  where  there  Is  no  provision  for  them,  they  can- 
not be  awarded,  attorney's  fees  cannot  be  allowed  as  costs  in  a  proceed- 
Ing  for  the  assessment  of  consequential  damages  resulting  from  the  con- 
demnation of  other  land. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {{  690- 
693;    Dec.  Dig.  |  265.*] 

8.  EiaNENT  DoKAiN   (i  265*) — Pboceedinos — "Cosn" — ^Attobnxy's  Fees. 

In  a  proceeding  for  the  assessment  of  consequential  damages  from  the 
condemnation  of  other  land,  attorney's  fees  cannot  be  allowed  as  costs 
under  Ck>de  Civ.  Proc.  |  3240,  which  provides  only  for  ordinary  taxable 
costs. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Domain,  Gent  Dig.  H  690- 
693;    Dec.  Dig.  i  266.* 

For  other  definitions,  see  Words  and  Phrases,  voL  2,  pp.  1633-1640 ;  voL 
8,  p.  7620.1 

Smith,  P.  J.,  and  Howard,  J.,  dissenting. 

Appeal  from  Special  Term,  Ulster  County. 

In  the  matter  of  the  application  of  the  Board  of  Water  Supply  of 
the  City  of  New  York  to  acquire  real  estate.  Brown  and  Slosson,  at- 
torneys for  claimants,  moved  for  counsel  fees,  and  upon  denial  they 
appeal.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD,  and  WOODWARD,  JJ. 

Brown  &  Slosson,  of  New  York  City  (Harrison  T.  Slosson,  of  New 
York  City,  of  counsel),  for  appellants. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (William 
McM.  Speer,  of  New  York  City,  of  counsel),  for  respondent 

WOODWARD,  J.  Brown  &  Slosson,  attorneys  for  various  Ulster 
county  claimants  for  business  damages,  under  the  provisions  of  sec- 
tion 42  of  chapter  724  of  the  Laws  of  1905,  as  amended  by  chapter 
314  of  the  Laws  of  1906,  moved  at  the  Ulster  County  Special  Term 
for  an  allowance  of  5  per  cent,  as  counsel  fees  upon  the  various  awards 
which  they  had  secured  under  the  provisions  of  the  statute  for  busi- 
ness damages  growing  out  of  the  taking  of  lands  for  water  supply 
purposes.  The  business  damage  commission  which  had  made  the 
several  awards  refused  to  make  any  recommendation  for  the  payment 
of  5  per  cent,  allowances  or  any  other  sum,  and  the  court  at  Special 
Term  declined  to  make  an  allowance;  and,  while  the  order  does  not 
clearly  indicate  that  it  was  denied  for  want  of  power  in  the  court,  it 
is  stipulated  upon  this  appeal  that  this  was  the  true  ground  for  the 
denial  of  the  motion,  and  we  are  asked  to  determine  the  question  upon 
the  merits. 

[1,  2]  Chapter  724  of  the  Laws  of  1905  is  entitled  "An  act  to  pro- 
vide for  an  additional  supply  of  pure  and  wholesome  water  for  the 

*For  other  cum  m*  tame  topic  tt  {  kuubbb  in  Dm.  A  Am.  Dlgi.  1907  to  date.  *  Reo'r  IndexM 
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dty  of  New  York;  and  for  the  acquisition  of  lands  or  interest  therein, 
and  for  the  construction  of  the  necessary  reservoirs,  dams,  aqueducts, 
filters,  and  other  appurtenances  for  that  purpose ;  and  for  the  appoint- 
ment of  a  commission  with  the  powers  and  duties  necessary  and  prop- 
er to  attain  these  objects,"  and  is  a  comprehensive  statute  for  the  pur- 
poses of  its  enactment.  Section  13  of  this  act  provides,  among  other 
things,  that  the  commissioners  "may  also  recommend  such  sums,  if 
any,  as  shall  seem  to  them  proper  to  be  allowed,  to  parties  appearing 
in  the  proceeding,  as  expenses  and  disbursements  including  reasonable 
compensation  for  witnesses.  They  may  also  determine  and  recom- 
mend what  sums  if  any  ought  to  be  paid  to  the  general  or  special 
guardian  of  an  infant,  idiot,  or  person  of  unsound  mind,  or  to  an  at- 
torney appointed  by  the  court  to  attend  to  the  interests  of  any  known 
owner  or  party  in  interest  who  has  not  appeared  in  the  proceeding,  for 
expenses  or  counsel  fees."  These  provisions  relate  wholly  to  the  tak- 
ing of  lands  for  the  purposes  of  a  water  supply,  with,  perhaps,  a  pro- 
vision for  paying  damages  to  a  railroad  corporation  injured  by  the  tak- 
ing of  such  lands,  and  it  has  been  held  that  the  provision  for  counsel 
fees  is  not  limited  to  an  attorney  appointed  to  "attend  to  the  interests 
of  any  known  owner  or  party  in  interest  who  has  not  appeared  in  the 
proceeding,"  but  that  such  fees  could  be  paid  to  an  attorney  appearing 
for  any  party  in  interest  Matter  of  Simmons,  208  N.  Y.  69,  72,  101 
N.  E.  704. 
Section  42  of  the  original  act  provided  that : 

In  "ease  any  person  owning  private  property  not  actually  taken  or  proposed 
to  be  taken  nnder  the  provisions  of  this  act,  but  which  will  In  his  opinion  be 
damaged  by  proceedings  taken  or  proposed  to  be  taken  thereunder,  the  board 
of  water  supply  may  agree  with  such  person  as  to  the  amount  of  such  dam- 
ages, and  If  such  Agreement  cannot  be  made  such  damages.  If  any,  shall  be  de- 
termined In  the  manner  herein  provided  for  the  ascertaining  and  determining 
the  value  of  real  estate  taken  under  the  provisions  of  this  act,"  etc. 

There  is  no  suggestion  here  of  any  intention  on  the  part  of  the  Leg- 
islature to  provide  for  the  pa3rment  of  fees  or  allowances,  nor  is  there 
such  a  suggestion  when  the  Legislature  came  to  the  amendment  of  this 
section  in  the  following  year.  The  section  as  amended  by  chapter  314 
of  the  Laws  of  1906  provides,  in  so  far  as  the  question  here  involved 
is  concerned,  that: 

The  "owner  of  any  real  estate  not  taken  by  virtue  of  this  act  and  chapter 
seven  hundred  and  twenty-three  of  the  Laws  of  nineteen  hundred  and  five  or 
of  any  established  business  on  the  first  day  of  June,  nineteen  hundred  and 
five,  and  situate  In  the  coimtles  of  Ulster,  Albany  or  Greene,  directly  or  in- 
directly decreased  in  value  by  reason  of  the  acquiring  of  land  by  the  city  of 
New  York  for  an  additional  water  supply  or  by  reason  of  the  execution  of  any 
plans  for  such  additional  water  supply  by  the  city  of  New  York  under  the 
provisions  of  this  act  and  chapter  seven  hundred  and  twenty-three  of  the 
Laws  of  nineteen  hundred  and  five,  their  heirs,  assigns  or  personal  r^re- 
sentatlves  shall  have  a  right  to  damages  for  such  decrease  In  value.  The 
board  of  water  supply  of  the  city  of  New  York  may  agree  with  such  person 
as  to  the  amount  of  such  damages,  and  if  such  agreement  cannot  be  made 
such  damages,  If  any,  shall  be  determined  in  the  manner  herein  provided'for 
the  ascertaining  and  determining  the  value  of  real  estate  taken  under  the  pro- 
visions of  this  act,  and  the  commissioners  shall  not  be  limited  in  the  recep- 
tion of  evidence  to  the  rules  regulating  the  proof  of  direct  damages." 
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But  nowhere  in  the  statute  is  there  any  suggestion  that  either  the 
commissioners  or  the  court  is  authorized  to  award  an  allowance  for 
counsel  fees,  and  the  rule  is  well  established  that  costs  and  jillowances 
are  purely  a  matter  of  statutory  provision,  and  where  there  is  no  pro- 
vision for  them  they  cannot  be  awarded.  Matter  of  City  of  Brooklyn, 
148  N.  Y.  107,  42  N.  E.  413;  Matter  of  Rapid  Transit  R.  R.  Com'rs, 
197  N.  Y.  81,  110,  90  N.  E.  456,  18  Ann.  Cas.  366. 

[3]  It  may  be  that  under  the  provisions  of  section  3240  of  the  Code 
of  Civil  Procedure  there  is  authority  for  awarding  certain  taxable 
costs  ^Matter  of  Low,  208  N.  Y.  25,  31,  101  N.  E.  706),  but  these  are 
only  the  specific  costs  allowed  for  similar  services  in  an  action,  and  it 
does  not  authorize  any  additional  allowance  (Matter  of  City  of  Brook- 
lyn, 148  N.  Y.  107,  110,  42  N.  E.  413,  and  authority  there  cited). 
The  provisions  of  section  32  of  chapter  724  of  the  Laws  of  1905  ob- 
viously relate  to  the  recommendations  for  allowances  provided  for  in 
section  13  of  the  act,  above  quoted,  and  have  only  to  do  with  the  pro- 
ceedings for  "acquiring  title  or  extinguishing  claims  for  damages  to 
real  estate."  Section  32.  The  act  generally  provides  for  the  acquir- 
ing of  lands  for  the  purposes  of  a  water  supply,  and,  in  so  far  as  it 
takes  private  property  for  public  purposes,  it  is  proper,  of  course,  that 
it  should  not  only  provide  for  just  compensation  but  that  it  should 
take  care  of  all  of  the  expenses  involved  in  the  proceeding.  Matter 
of  City  of  Brooklyn,  supra.  But  in  the  matter  now  before  us  the 
claimants  would  not  be  entitled  to  any  compensation  whatever  except 
for  the  provisions  of  the  statute,  their  property  is  not  taken  in  any 
constitutional  sense,  and  the  Legislature  having  provided  for  can- 
pensating  them  for  a  purely  incidental  damage  without  having  provid- 
ed for  any  allowances  for  counsel  fees  outside  of  the  general  provi- 
sion to  be  found  in  section  3240  of  the  Code  of  Civil  Procedure,  and 
which  could  not  support  the  claim  put  forward  by  the  appellants,  we 
are  persuaded  that  it  would  be  a  mere  matter  of  usurpation  of  legisla- 
tive power  for  this  court  to  reverse  the  order  appealed  from  and  au- 
thorize the  granting  of  an  allowance  of  5  per  cent,  upon  the  claims. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

SMITH,  P.  J.,  and  HOWARD,  J.,  dissenting. 


DUKE  T.  AMERICAN  MUSEUM  OF  NATURAL  HISTORY. 
(Supreme  Conrt,  Appellate  Division,  First  Department    July  10,  1913.) 

i,    EiVIDBNCB  (8   614*) EXPKBTS MaTTEB    OF   EXFEBT   KNOWI.EDOB. 

The  proper  method  of  lowering  an  exhibit  weighing  from  1,800  to  2,000 
pounds  from  a  rertical  to  a  horizontal  position,  and  the  number  of  men 
requisite  to  handle  safely,  Is  not  a  matter  calling  for  the  Introduction  of 
expert  testimony. 

[Ed.  Note.— For  other  cases,  see  Eyidence,  Cent  Dig.  $i  2310-2323; 
Dec.  Dig.  {  614.»] 

•For  oUwr  casM  ■••  sam*  tople  ft  i  mvhbbs  1b  Dee.  &  Am.  Digs.  1907  to  date,  *  Rep'r  IndexM 
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2.  Masteb  and  Sebvant  (5  130*) — Injcbies  to  Sbbvant — Method  of  Wobk — 
Nbouoenck. 

Defendant  museum,  desiring  to  lower  an  exhibit  from  an  upright  to  a 
horizontal  jyosltlon,  endeavored  to  do  so  by  man  power  and  tackle  In  the 
same  manner  as  oUier  exhibits  had  been  previously  lowered  without  mis- 
hap, providing  28  men  to  do  the  work  because  the  exhibit  weighed  from 
1,800  to  2,000  pounds.  It  had  been  lowered  to  an  angle  of  35  to  45  de- 
grees without  accident,  when,  without  warning,  it  suddenly  skidded,  and 
continued  to  do  so  until  it  passed  the  horses  placed  to  receive  it,  and  fell 
to  the  ground  resulting  in  Injury  to  plaintiff,  who  was  one  of  the  men 
assisting  in  the  work.  There  was  no  proof  that  any  of  the  men  released 
their  hold,  and  it  was  not  disputed  that  a  sufficient  number  of  men  had 
been  provided,  and  the  method  used  was  one  that  had  been  tested  and 
was  found  safe  and  praqtical  by  experience.  Held,  that  defendant  was 
not  guilty  of  actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  fS 
264,  266,  276 ;   Dec.  Dig.  |  130.»] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Frank  Duke  against  the  American  Museum  of  Natural 
History.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial,  it  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  DOWLING,  and  HOTCHKISS,  JJ. 

E.  Clyde  Sherwood,  of  New  York  City,  for  appellant. 

GeorgQ  M.  Pinuey,  of  i\ew  York  City,  for  respondent 

DOWLING,  J.  Appeal  from  a  judgment  on  a  verdict  of  a  jury 
in  the  sum  of  $12,500  for  damages  claimed  to  have  been  sustained 
by  plaintiff  by  reason  of  defendant's  negligence.  The  action  is 
brought  under  the  Employer's  Liability  L^w  (Consol.  Laws  1909, 
c.  31,  §§  200-204). 

On  December  15,  1910,  the  plaintiff  was  employed  by  the  defend- 
ant as  a  carpenter,  and  had  been  so  engaged  for  two  years  and  five 
months.  On  that  day  it  was  sought  to  change  from  a  vertical  to  a 
horizontal  position  a  certain  exhibit  consisting  of  a  reproduction  of 
carvings  from  a  temple  in  Guatemala,  then  in  position  in  the  Mexican 
room  of  defendant's  building.  The  exhibit  consisted  of  an  upright 
frame  carrying  wire  mesh  to  which  was  attached  the  plaster  cast. 
The  wooden  screen  was  4  inches  thick,  11  feet  1  inch  high,  and  1 
foot  in  thickness  at  the  base,  which  was  made  of  mahogany.  The 
tablet  itself  varied  in  thickness  up  to  a  maximum  of  7  inches.  The 
total  weight  of  the  exhibit  was  from  1,800  to  2,000  pounds.  Of  this, 
the  plaster  cast  weighed  about  1,300  pounds,  and  the  frame  from  600 
or  700  pounds.  In  preparation  for  the  work  of  lowering  the  screen 
it  had  been  moved  out  upon  the  floor,  and  it  had  been  placed  upon 
two  planks  12  to  14  feet  long.  Ropes  had  been  carried  from  the 
upper  part  of  the  screen  to  columns  north  and  south  of  the  exhibit, 
and  some  three  columns,  or  52  feet,  away.  These  posts  were  of 
iron,  from  18  to  20  inches  thick,  perfectly  firm  and  square.  The 
flooring  of  the  room  was  laid  in  mosaic,  the  tiles  being  about  an  inch 
square,  and  polished  from  ordinary  traffic. 

•For  other  cwn  see  lam*  topic  ft  I  Nxmant  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rop'r  Indexw 
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John  D.  Foulke  was  administrative  assistant,  discharging  the  du- 
ties of  superintendent  for  the  defendant  at  the  time  in  question,  and 
he  had  charge  of  all  the  men,  and  was  general  superintendent  of  the 
buildings.  John  Samm  was  the  foreman  in  charge  of  the  gang  of 
men  assigned  to  do  this  work.  The  moving  and  lowering  of  casts 
and  exhibits  was  an  ordinary  feature  of  the  work  of  the  defendant, 
and  five  of  them  had  been  lowered  within  a  day  or  two  preceding 
the  one  in  question.  The  frames  of  all  these  casts  were  of  the  same 
size,  but  none  of  them  had  been  as  heavy  as  this  particular  one,  the 
greatest  weight  theretofore  lowered  being  900  pounds  and  the  light- 
est 10  pounds.  As  this  exhibit  had  shown  a  tendency  to  sag,  it  was 
braced  before  the  work  of  lowering  commenced.  Ordinarily  the 
gang  of  men  used  to  move  these  exhibits  consisted  of  from  8  to  10 
men ;  but  in  view  of  the  unusual  size  of  this  specimen  the  party  was 
increased  to  28.  Of  these  three  men  held  the  ends  of  the  ropes, 
which  were  slackened  as  the  cast  was  being  lowered.  These  ropes 
were  in  the  same  direction  as  the  base  of  the  exhibit;  that  is,  pass- 
ing from  the  top  over  the  screen  and  away  frc«n  it.  Three  men 
supplied  with  poles  engaged  them  in  a  notch  or  cornice  in  the  upper 
frame  of  the  exhibit,  and  two  or  three  men  were  stationed  wth 
their  hands  against  the  base  thereof  to  prevent  it  from  slipping  or 
from  traveling  too  fast.  The  purpose  of  the  planks  beneath  the  ex- 
hibit was  not  only  to  save  the  base,  but  also  to  prevent  slipping  upon 
the  tiled  floor.  The  remaining  20  men  were  stationed  around  the 
exhibit,  and  were  supposed  to  bear  the  weight  thereof  as  it  gradually 
was  lowered.  Two  horses  had  been  placed  beneath  the  cast  to  receive 
it,  and  break  its  force  as  it  gradually  came  down.  These  horses  stood 
3J4  feet  high.  The  exhibit  had  been  lowered  to  an  angle  of  from 
35  to  45  degrees  without  incident  or  accident,  when,  without  warn- 
ing, it  suddenly  skidded,  and  while  apparently  the  men  did  not  run 
away,  but  still  kept  hold  of  it,  it  continued  sliding  to  such  a  degree 
that  it  passed  the  horses  placed  to  receive  it,  and  fell  to  the  ground. 
In  its  fall  it  struck  plaintiff,  who  sustained  severe  and  permanent  in- 
juries. 

The  plaintiff,  who  says  he  had  not  theretofore  assisted  in  the  low- 
ering of  any  exhibits,  had,  however,  been  called  upon  at  different 
times  to  assist  in  moving  them.  He  says  that  at  no  time  did  he  have 
his  hand  upon  the  frame  or  any  part  of  the  exhibit.  In  this  he  is 
contradicted  by  witnesses  for  the  defenses.  There  is  no  claim,  how- 
ever, that  he  contributed  in  any  way  to  the  occurrence  complained 
of,  or  that  he  was  negligent  in  his  conduct  at  the  time.  The  defend- 
ant's liability  has  been  predicated  upon  the  theory  of  a  failure  to 
provide  sufficient  proper  and  safe  appliances  for  the  doing  of  this 
work.    As  the  court  charged  without  exception : 

"The  test  of  actionable  negligence  Is  not  what  might  have  prevented  the 
particular  accident,  but  what  reasonably  prudent  and  careful  men  would  have 
done  In  the  discharge  of  their  duties  under  the  circumstances  as  they  ex- 
isted at  the  time  of  the  accident  If  the  danger  was  not  one  to  be  reasonably 
anticipated,  it  Is  not  the  duty  of  the  defendant  to  provide  safeguards  which 
since  the  accident  are  suggested.  The  master  does  not  guarantee  the  safety 
of  his  servants ;   he  is  not  obliged  to  furnish  a  servant  wltb  an  absolutely 
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safe  place  In  wblcb  to  work,  nor  Is  he  obliged  to  fnmlsli  the  best  known  ap- 
pliances. AH  he  Is  obliged  to  do  is  to  furnish  appliances  that  are  reasonably 
fit  and  safe.  He  satisfies  the  requirements  of  the  law  If,  in  the  selection  of 
appliances,  he  nses  that  degree  of  care  which  a  man  of  ordinary  prudence 
would  use,  having  regard  to  his  own  safety  if  he  were  supplying  them  for 
his  own  personal  use.  Sununing  it  np  in  a  few  words,  it  means  that  the 
master  must  under  the  circumstances  do  what  an  ordinarily  prudent  person 
would  do,  having  due  regard  to  the  safety  of  his  servant  So  much,  then, 
for  the  duties  resting  on  the  master." 

The  sole  testimony  directed  to  the  master's  liability  under  this 
charge  is  that  of  a  rigger,  Richard  Doughty,  called  as  an  expert  to 
testify  that  there  was  a  common  practice  among  riggers  in  the  city 
of  New  York  in  the  month  of  December,  1910,  in  9ie  lowering  of 
heavy  bodies,  and  that  that  method  was  by  the  erection  of  a  pair 
of  gm-poles,  bolted  together  at  the  head  wiA  a  barrel  in  bearings  at 
the  bottom.  To  the  top  of  these  tackle  is  fastened,  and  they  are 
then  secured  to  the  top  of  a  column.  By  the  use  of  a  block  and  fall 
the  weights  are  then  lowered.  On  cross-examination,  however,  this 
witness  admitted  that,  except  for  the  skidding,  this  exhibit  would 
have  gone  down  in  the  proper  way  if  there  were  men  enough  to  hold 
it,  but  he  undertook  to  say  that  28  men  were  not  sufficient  to  handle 
a  body  weighing  1,800  pounds. 

[  1  ]  We  do  not  think  that  this  was  a  case  calling  for  the  introduc- 
tion of  expert  testimony,  for  the  operation  was  a  simple  and  usual 
one,  which  had  been  repeatedly  used  by  the  defendant  without  ac- 
cident of  any  kind,  and  the  handling  of  a  body  .such  as  the  one  in 
question  is  not  such  an  operation  as  requires  the  aid  of  expert  tes- 
timony, either  to  elucidate  it  to  a  jury  or  to  inform  them  of  the  vari- 
ous methods  by  which  it  can  be  performed. 

[2]  The  defendant  produced  some  nine  witnesses  who  were  present 
when  the  accident  occurred,  and  it  seems  plain  from  their  testimony, 
as  well  as  from  that  of  the  plaintiff's  witnesses,  that  the  method 
adopted  for  the  lowering  of  the  exhibit  was  such  as  any  prudent  man 
in  the  exercise  of  reasonable  care  would  adopt,  and  t^at  the  sole 
cause  of  the  accident  was  the  skidding  of  the  exhibit — ^an  event  which 
•had  not  occurred  with  any  previous  lowering  of  other  exhibits,  and 
which  the  defendant  could  neither  have  been  reasonably  expected  to 
foresee,  nor  is  there  any  suggestion  of  any  means  by  which  5iat  skid- 
ding could  have  been  guarded  against  in  the  method  followed  for 
the  lowering.  There  is  no  testimony  of  any  kind  in  this  record  upon 
which  the  jury  could  have  found  that  under  the  method  pursued, 
which  defendant  had  every  reason  to  believe  was  a  safe  one,  any  fur- 
ther precaution  could  or  should  have  been  taken  to  guard  against 
skidding. 

In  Ozogar  v,  Pierce,  134.  App.  Div.  800,  119  N.  Y.  Supp.  405,  the 
accident  had  occurred  while  men  were  lowering  a  casting  known  as 
a  "flask"  upon  a  car.  It  affirmatively  appeared  that  theretofore  cast- 
ings had  been  moved  by  the  defendant  by  means  of  a  crane,  but  as 
was  said  in  that  case :  - 

"If  a  master  engaged  in  erecting  h  building  moves  practically  all  the  beams 
or  timbers  by  means  of  a  crane»  be  is  not  chargeable  with  acttonable  aegU- 
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gence  because  be  may  direct  bis  employes  to  moye  one  ot  sucb  beams  or 
timbers  by  hand  and  without  the  use  of  a  crane,  provided  a  suiQcient  num- 
ber of  employes  are  furnished  for  the  work,  and  they  are  given  a  safe  and 
suitable  place  In  which  to  work,  and  If,  under  such  circumstances,  one  lets 
go,  and  thereby  places  a  greater  weight  upon  the  others  than  they  can  sus- 
tain, and  injury  results  to  one  or  all,  the  master  Is  not  liable."- 

In  this  case  there  is  no  positive  proof  that  any  of  the  men  released 
their  hold  upon  the  exhibit,  and  thereby  placed  an  additional  stress 
upon  the  others,  but  it  does  appear  beyond  dispute  that  a  sufficient 
number  of  men  had  been  provided  to  handle  it.  The  method  used 
was  one  which  had  been  tested  and  found  safe  and  practical  by  ex- 
perience, and  there  was  nothing  to  suggest  the  need  for  any  further 
precaution  save  that  ^of  providing  more  men  than  usual,  which  was 
done.  As  was  said  in  Ryan  v.  Cortland  Carriage  Goods  Co.,  133 
App.  Div.  467,  118  N.  Y.  Supp.  56: 

"Failure  to  guard  against  that  which  has  never  occurred  and  which  Is  very 
unlikely  to  occur,  and  which  does  not  naturally  suggest  Itself  to  prudent  men 
as  something  which  should  be  guarded  against.  Is  not  negligence." 

The  judgment  and  order  appealed  from  will  therefore  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


HERALD  SQUARE  REALTY  CO.  v.  SAKS  &  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    July  10, 1918.) 

Landlord  and  Tbnawt  (S  150*) — Altkbations — Ddtt  of  Tenant  to  Makb. 

An  agreement  between  plaintiff  and  defendant  for  the  lease  of  a  build- 
ing to  be  erected  provided  that  the  plans  should  be  submitted  to  de- 
fendant for  approval,  and  the  plans  submitted  indicated  that  the  show 
windows  of  the  stores  on  the  ground  floor  would  project  from  the  front 
of  the  building  12  Inches  beyond  the  buUldlng  line.  The  lease,  executed 
after  the  building  was  completed,  leased  the  premises  to  defendant  for 
20  years,  and  provided  that  defendants  should  pay  all  taxes  and  charges 
Imposed  pursuant  to  the  authority  of  the  Legislature,  and  would  promptly 
comply  at  its  own  expense  with  all  orders  and  regulations  of  any  munic- 
ipal or  other  authority,  and  would  at  all  times  keep  every  part  of  the 
premises  Inside  and  outside  in  good  repair,  and  would  make  no  alterations' 
to  the  exterior  without  the  written  consent  of  the  lessor,  except  that  de- 
fendant should  have  the  right  at  any  time  to  Install  an  entrance.  Held, 
that,  since  the  specifications  showed  that  the  show  windows  encroached 
upon  the  street,  It  was  defendant's  duty  as  tenant  to  remove  such  ob- 
structions pursuant  to  an  order  of  the  board  of  estimate  and  apportion- 
ment canceling  permits  allowing  such  encroachments  on  the  building. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gent.  Dig.  |{  636, 
D38,  544-548,  55S,  556;  Dec.  Dig.  jj  150.*] 

Scott,  J.,  dissenting. 

Action  by  the  Herald  Square  Realty  Company  against  Saks  &  Co. 
Submission  of  controversy  on  agreed  statement  of  facts.  Judgment 
for  plaintiff  as  stated. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

*For  oUter  cases  see  wme  toplo  4 1  mvmbkb  in  Deo.  A  Am.  Dies.  1S07  to  dAte,  ft  R«p!r  Indexes 
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Samson  Lachman,  of  New  York  City  (Theodore  Baumeister,  of 
New  York  City,  on  the  brief),  for  plaintiff. 
Cla3rton  J.  Heermance,  of  New  York  City,  for  defendant 

LAUGHLIN,  J.  The  plaintiff  is  the  owner  of  premises  abutting 
on  the  east  on  Broadway  and  Sixth  avenue  between  Thirty-Third  and 
Thirty-Fourth  streets,  in  the  borough  of  Manhattan,  N.  Y.,  and  of 
the  building  thereon;  and  defendant  is  in  possession  thereof  under 
a  lease  conducting  a  dry  goods  department  store  business.  The  sub- 
mission of  the  case  is  for  the  purpose  of  obtaining  a  judicial  deci- 
sion as  to  whether  landlord  or  the  tenant  must  bear  the  expenses,  ag- 
gregating $7,843,  incurred  by  the  former  in  complying  with  certain 
resolutions  of  the  board  of  estimate  and  apportionment,  and  with 
orders  duly  issued  by  the  president  of  the  borough  of  Manhattan, 
pursuant  to  said  resolutions,  for  the  removal  of  encroachments  of 
the  show  windows  of  the  building  on  Thirty-Fourth  street  and  Broad- 
way. 

On  the  14th  day  of  May,  1901,  the  plaintiff's  predecessors  in  title 
entered  into  an  agreement  with  Andrew  Saks,  with  a  view  to  erect- 
ing a  building  on  the  premises  and  leasing  the  same  to  him,  or  to 
his  assigns,  for  conducting  a  dry  goods  department  store  business. 
That  agreement  provided  that  the  plans  for  the  building  should  be 
submitted  to  him,  or  his  assigns,  for  approval.  The  rights  of  the 
then  owners  of  the  premises  under  the  agreement  were  duly  assigned 
to  the  plaintiff  on  its  incorporation  on  or  about  the  28th  day  of  May, 
1901 ;  and  the  rights  of  Mr.  Saks  were  duly  assigned  to  the  defend- 
ant, which  was  incorporated  by  him  in  the  month  of  January,  1902. 
On  the  14th  day  of  November,  1901,  plans  and  specifications  for  the 
building  and  an  application  for  permission  to  erect  the  same  were 
duly  filed  with  the  department  of  buildings.  The  plans  and  specifi- 
cations indicated  that  the  show  windows  of  the  stores  on  the  ground 
floor  projected  from  the  front  of  the  building  beyond  the  building 
lines  of  Thirty-Fourth  street  and  Broadway  to  the  extent  of  12  inch- 
es at  the  point  of  greatest  encroachment.  The  plans  and  specifica- 
tions and  application  were  duly  approved  on  the  27th  day  of  De- 
cember, 1901,  and  the  building  was  erected  pursuant  to  said  plans 
and  specifications  between  that  date  and  the  1st  day  of  October,  1902. 
During  the  course  of  the  erection  of  the  building,  the  plans  therefor 
were  from  time  to  time  submitted  to  the  defendant.  On  the  com- 
pletion of  the  building,  the  defendant  took  possession,  and  has  ever 
since  occupied  the  same,  and  on  the  2d  day  of  November,  1903,  the 
plaintiff  and  defendant  duly  executed  an  agreement  in  writing,  by 
which  the  plaintiff  leased  the  premises,  with  the  building  and  ap- 
purtenances, to  the  defendant  for  the  period  of  20  years  and  6  months 
from  the  1st  day  of  November,  1903,  at  an  annual  rental  payable  in 
monthly  installments.  The  tenant  agreed  to  pay  all  taxes,  assess^ 
ments,  and  other  charges  levied  against  or  imposed  upon  the  prop- 
erty pursuant  to  the  authority  of  the  Legislature  of  the  state,  or  of 
the  Congress  of  the  United  States.  The  tenant  also  covenanted  that 
it  would  "promptly  comply  at  its  own  expense  with  all  orders,  no- 
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tices,  regulations  or  requirements  of  any  municipal,  state  or  -other  au- 
thority or  departments  or  of  the  New  York  board  of  fire  underwriters, 
with  reference  to  said  premises."  The  lease  contained  further  cov- 
enants on  the  part  of  the  tenant,  who  was  the  party  of  the  second 
part,  and  among  others  the  following : 

"The  said  party  of  the  second  part  further  coTenants  that  *  *  *  It 
will  at  all  times  keep  the  demised  premises  and  every  portion  thereof,  Inside 
and  outside,  and  all  articles  mentioned  In  the  annexed  schedule,  in  good  order, 
condition,  and  repair.  The  party  of  the  second  part  shall  be  at  liberty  to 
make  alterations  in  and  replace  the  fixtures  belonging  to  the  party  of  the 
first  part,  all  improvements  to  which  shall  be  and  become  the  property  of 
the  party  of  the  first  part;  nothing  herein  contained,  however,  shall  be  con- 
strued to  prevent  the  said  party  of  the  second  part  from  assigning  this  lease 
at  any  time  during  the  term  hereof  to  any  firm  or  firms,  person  or  persons,  or 
corporations,  having  an  actual  tmimpaired  cash  capital  of  not  less  than  five 
hundred  thousand  dollars  (9500,000)  at  the  time  of  the  assignment  •  •  • 
And  the  party  of  the  second  part  hereby  waives  the  right  given  by  section  197 
of  the  Real  Property  Law  of  the  state  of  New  York  (Uonsol.  Laws  1909,  c.  60) 
to  surrender  the  possession  of  said  premises,  and  to  terminate  the  obligation 
for  rent,  in  case  of  destruction  or  Injury  by  fire  or  the  elements.  •  •  • 
The  party  of  the  second  part  further  agrees  that  it  will  make  no  alterations 
to  the  exterior  of  the  premises  herein  demised  without  the  written  consent  of 
the  party  of  the  first  part,  except  that  the  said  party  of  the  second  part  shall 
have  the  right  and  option  at  any  time  during  Qie  term  herein  granted  to  in- 
stall an  entrance  to  the  said  building  from  the  Thirty-Fourth  street  side 
thereof  In  accordance  with  designs  and  plans  to  be  submitted  to  and  ap- 
proved by  the  said  party  of  the  first  part  Nothing  herein  contained,  however, 
shall  be  construed  to  prohibit  the  party  of  the  second  part  from  making  such 
alterations  to  the  interior  of  the  said  premises  as  It  may  deem  desirable." 

The  tenant  also  agreed  to  keep  the  building  insured  against  dam- 
ages by  fire  for  the  benefit  of  the  landlord,  and  to  pay  the  premiums. 
It  was  further  provided  that,  in  the  event  that  the  building  should 
be  partially  destroyed  by  fire,  it  should  be  restored  as  speedily  as 
possible,  but  that  the  landlord  should  not  be  obliged  to  pay  toward  the 
restoration  more  than  the  amount  collected  for  insurance.  On  the 
9th  day  of  March,  1911,  and  the  15th  day  of  February,  1912,  the 
board  of  estimate  and  apportionment  duly  adopted  resolutions,  which, 
among  other  things,  repealed,  canceled,  and  revoked  all  permits  and 
licenses  for  the  projection  or  erection  of  such  encroachments  upon 
or  over  the  streets  in  question,  and  directing  the  president  of  the 
borough  to  remove  such  projections  and  encroachments,  and  there- 
after the  president  of  the  borough  duly  ordered  the  plaintiff  and  de- 
fendant to  remove  the  encroachments  of  said  show  windows.  The 
plaintiff  duly  demanded  that  the  defendant  comply  with  said  resolu- 
tions and  order,  and,  on  its  failure  so  to  do,  the  plaintiff  complied 
therewith  between  the  30th  day  of  July  and  the  20th  day  of  October, 
1912,  and  the  reasonable  cost  and  expense  of  doing  the  work  was  the 
amount  specified.  The  plaintiff  thereafter  duly  demanded  of  the 
defendant  reimbursement  for  said  amount  with  interest. 

[1]  The  building  having  been  constructed  for  the  tenant,  pursuant 
to  plans  and  specifications  approved  for  or  by  it,  which  show  that 
the  show  windows  encroached  upon  the  streets  in  question,  and 
it  having  thereafter  taken  the  formal  lease  with  covenants,  among 
others,  as  herein  set  forth,  I  am  of  opinion  that  it  was  the  du^  of  the 
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tenant  to  remove  the  obstructions.  Markham  v.  David  Stevenson 
Brewing  Co.,  104  App.  Div.  420,  93  N.  Y.  Supp.  684;  s.  c,  111  App. 
Div.  178,  97  N.  Y.  Supp.  604,  affirmed  188  N.  Y.  593,  81  N.  E.  1169; 
Bushwick  Realty  Co.  v.  Sanitary  Fire  Proofing  Co.,  129  App.  Div.  533, 
114  N.  Y.  Supp.  13;  Harder  Realty  Co.  v.  Sam  Ping  Lee,  74  Misc. 
Rep.  436,  132  N.  Y.  Supp.  447;  Jacobs  v.  McGuire,  '77  Misc.  Rep. 
119,  136  N.  Y.  Supp.  64.  Stress  is  laid  in  behalf  of  the  tenant  on  the 
provisions  of  the  lease,  by  which  it  covenanted  that  it  would  make 
no  alterations  to  the  exterior  of  the  premises  without  the  written  con- 
sent of  the  landlord,  except  to  install  an  entrance  from  Thirty-Fourth 
street,  according  to  designs  and  plans  to  be  submitted  to  and  ap- 
proved by  the  landlord.  Those  provisions  of  the  lease  did  not  apply 
to  alterations  lawfully  required  by  the  public  authorities.  They  were 
merely  designed  to  prevent  the  tenant  from  making  changes  and  al- 
terations to  the  exterior  of  the  building  for  its  own  convenience  or 
purposes.  The  case  of  the  Cibr  of  New  York  v.  United  States  Trust 
Co.,  116  App.  Div.  349,  101  N.  Y.  Supp.  574,  upon  which  the  tenant 
relies,  is  distinguishable  principally  upon  the  ground  that  in  the  case 
at  bar  the  building  in  question  was  constructed  for  the  tenant  with 
these  encroachments,  the  removal  of  which  it  was  bound  to  know 
might  lawfully  be  required,  and  in  the  lease,  in  that  case  it  was  not, 
as  here,  expressly  provided  in  the  clause  requiring  the  tenant  to  com- 
ply with  lawful  rules,  regulations,  and  ordinances,  that  such  compli- 
ance should  be  at  his  expense  which  left  that  clause  open  to  the  con- 
struction that  it  was  intended  to  relate  to  rules,  regulations,  and  or- 
dinances with  respect  to  the  use  of  the  premises,  as  distinguished 
from  changes  and  alterations.  Moreover,  this  lease  was  for  a  much 
longer  term  and  its  provisions  all  tend  to  show  that  the  tenant  was 
to  bear  all  expenses,  and  that  the  landlord  was  to  receive  the  rent  as 
a  return  on  its  investment  without  any  deduction  or  liability  on  ac- 
count of  the  premises  during  the  term  of  the  lease. 

It  follows  that  the  plaintiff  is  entitled  to  judgment  against  the 
defendant  for  the  sum  of  $7,843  and  interest  thereon  from  the  20th 
day  of  October,  1912,  together  with  costs. 

INGRAHAM,  P.  J.,  and  DOWLING  and  HOTCHKISS,  JJ., 
concur. 

SCOTT,  J.  In  my  opinion  the  cost  of  removing  the  unlawful  ob- 
struction upon  the  public  highway  was  an  expense  to  be  borne  by  the 
owner  of  the  building,  and  not  by  the  tenant.  We  so  held  in  City  of 
New  York  v.  United  States  Trust  Co.,  116  App.  Div.  349,  101  N.  Y. 
Supp.  574,  and  I  think  that  the  reasoning  in  that  case  is  equally  ap- 
plicable to  this.  The  provision  in  the  lease  in  this  case  upon  which 
plaintiff  relies  is  that  the  tenant  "will  promptly  comply  at  'its  own  ex- 
pense with  all  orders,  notices,  regulations  or  requirements  of  any  mu- 
nicipal, state  or  other  authority  or  departments  or  of  the  New  York 
Board  of  Fire  Underwriters  with  reference  to  said  premises."  The 
corresp<Miding  covenant  on  the  part  of  the  tenant  in  the  United  States 
Trust  Company  Case,  supra,  was  that  he  would  comply  with  all  "the 
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rules,  regulations  and  ordinances  of  the  board  of  health,  fire  depart- 
ment and  building  department,  or  other  city  departments  and  city  or- 
dinances applicable  to  the  premises."  If  there  be  any  substantial  dif- 
ference in  Uie  meaning  of  the  two  covenants,  I  am  unable  to  find  it. 
It  is  agreed  in  the  present  case  that  during  the  erection  of  the  building 
the  plans  therefor  were  submitted  to  the  defendant.  I  fail  to  see  any 
significance  in  this  fact  except  as  evidence  that  defendant  when  it  took 
the  lease  knew  that  the  show  windows  projected  upon  the  highway. 
But  it  did  not  need  an  examination  of  the  plans  to  learn  that  fact  as  it 
was  evident  upon  inspection.  So,  also,  in  the  case  cited  above,  the 
encroachment  existed  when  the  tenant  took  the  lease,  and  he  accepted 
it  with  clear  notice.  As  I  look  at  it,  the  removal  of  these  encroach- 
ments was  not  within  the  fair  meaning  of  the  clause  in  the  lease  re- 
lied upon.  They  were  from  the  beginning  unlawful  encroachments 
and  public  nuisances.  People  ex  rel.  Browning,  King  &  Co.  v.  Stover, 
145  App.  Div.N259, 130  N.  Y.  Supp.  92,  affirmed  203  N.  Y.  613,96  N.  E. 
1126.  The  submission  does  not  state  that  any  permit  was  ever  given 
by  any  municipal  authority  for  the  erection  of  the  encroachments; 
and,  if  the  case  last  cited  was  well  decided,  no  municipal  or  other  au- 
thority ever  could  have  lawfully  authorized  such  erection.  The  reso- 
lutions of  the  board  of  estimate  and  apportionment,  attached  to  the 
submission,  therefore  had  no  bearing  upon  these  particular  encroach- 
ments, which  were  unlawful  from  the  beginning  and  which  it  was  the 
duty  of  the  borough  president  to  remove  whetiier  the  board  of  esti- 
mate and  apportionment  directed  him  to  do  so  or  not. 

If  the  knowledge  of  the  plans  on  the  part  of  the  defendant  be  con- 
sidered an  acquiescence  and  co-operation  on  its  part  in  the  erection  of 
the  encroachment  and  the  creation  thereby  of  the  public  nuisance,  it 
is  well  settled  that  the  law  will  not  decree  contribution  between  joint 
tort-feasors.  The  cases  relied  upon  by  plaintiff  have  no  bearing  upon 
the  question.  Markham  v.  David  Stevenson  Brewing  Co.,  104  App. 
Div.  420,  93  N.  Y.  Supp.  684;  Bushwick  Realty  Company  v.  Sanitary 
Fire  Proofing  Co.,  129  App.  Div.  533,  114  N.  Y.  Supp.  13.  They 
arose  under  the  tenant's  covenant  to  make  repairs.  This  is  not  a  case 
of  making  repairs,  but  of  making  a  change  in  the  structure  of  the 
building. 

Judgment  should  be  rendered  for  the  defendant. 


WRIGHT  V.  CLARK  et  aL 
(Snpreme  Court,  Special  Term,  Westcbester  County.    July  8,  1913.) 

1.  Deeds  (S  2H») — Vauditt — Mentai.  Capacity. 

In  an  action  to  set  aside  a  deed  on  the  ground  of  the  mental  Incapacity 
of  the  grantor,  evidence  held  to  ataow  that  the  grantor  was  at  that  time 
Incapable  of  executing  a  valid  deed. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent  Dig.  f§  637-«47 ;  Dec.  Dig. 
«  211.*] 

•7or  ot>*r  cum  sm  luno  toplo  ft  I  trnuBu  is  D«e.  ft  Am.  Dlgi.  1907  to  data,  ft  R«p'r  IndMw 
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2.  COBPORATIONB  (g  428*) — NonOE  TO   OFnCEBS — NOTICT  TO  CORPOBATIOK. 

Where  a  husband,  with  knowledge  of  Ms  wife's  mental  Incapacity,  and 
with  Intent  to  acquire  her  property,  organized  two  corporations,  which 
he  controlled  and  of  which  he  was  president,  to  take  conveyances  from 
her,  they  were  charged  with  notice  of  her  Incapacity. 

[Ed.  Note. — For  other  cases,  see  Corporattons,  Cent  Dig.  H  174S-1761 ; 
Dec.  Dig.  §  428.*] 

8.  Wills  (S  2S0*)— ExuotrnoN — Pbesdiiption. 

The  law  will  not  presume  that  a  will  was  executed,  but  the  subscrib- 
ing witnesses  should  testify  to  that  fact 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  gi  653-661;  Dec.  Dig. 
{  289.*] 

4.  Descent  and  Distbibtttion  (J  19*) — ^Pbesumption — Intestaot, 

A  person  Is  presumed  to  have  died  intestate  until  the  contrary  is 
proven. 

[Ed.  Note. — ^For  other  cases,  see  Descent  and  Distribution,  Cent  Dljr. 
S8  11-13;  Dec.  Dig.  {  19.*] 

6.  Wiixs  (§  55*) — Validity — Actions — Mental  Capacity. 

In  an  action  where  the  validity  of  a  will  came  in  issue,  evidence  held 
to  show  that  the  testatrix  was  mentally  incapable. 

[Ed.  Mote.— For  other  cases,  see  WUls,  Cent  Dig.  {|  137-168,  161 ;  Dec. 
Dig.  i  55.»] 

6.  Tbttsts  (g  383*) — ^Liability  of  Tbubtex's  Bordsuxn. 

Where  defendant  who  married  a  woman  mentally  incompetent  In  or- 
der to  get  her  property,  bad  himself  made  a  substituted  trustee  of  a 
trust  consisting  of  a  mortgage  about  to  mature,  and  received  payment 
In  a  dieck  which  he  merely  exhibited  to  his  wife,  but  never  paid  to  her 
or  deposited  to  her  credit  there  was  no  payment  of  the  trust  and  the 
husband's  bondsmen  for  the  discharge  of  his  duties  as  trustee  were  liable 
for  the  amount  of  such  trust  fund. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  g  622;  Dec.  Dig.  g 
383.*]  ^ 

7.  Deeds  (§  133*) — Constetjotion — Beiiaindebs. 

Where  a  woman  conveyed  property  In  trust  to  apply  the  proceeds  to 
her  own  use  during  life,  and  upon  her  death  to  convey  the  property  to 
such  persons  as  she  might  appoint  to  receive  the  same  in  her  last  will 
and  testament,  or,  if  there  should  be  no  wUl,  to  her  heirs  at  law,  her 
heirs  at  law  then  and  there  took  a  vested  remainder,  which  was  liable 
to  be  wholly  divested,  either  by  their  previous  decease  or  by  the  will  of 
the  testatrix. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  gg  368-371 ;  Dec.  Dig. 
g  133.»] 

8.  TBUSTS  (g  59*) CONSTBUCTION — IBBEVOCABLE  TBUSTS. 

Such  trust  is  Irrevocable  except  by  the  grantor's  last  will  and  testament 
[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent  Dig.  gg  78-81;  Dec.  Dig. 

I  e9.»j 

9.  TBUSTS  (g  878*) — ^IjIabilitt  of  Tbttstee — Defenses. 

Where  the  grantor  of  a  trust  was  insane  when  she  created  it  that 
fact  is  no  defense  to  a  proceeding  against  the  trustee  and  his  surety 
tor  misappropriation  of  the  funds. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent.  Dig.  g  619;  Dec.  Dig.  i 
878.*] 

10.  Tbusts  (g  384*) — ^LiABiMTT  OF  Tbustbe — ^liiABiLnY  OF  Tbustee's  Bonds- 
hen. 

Where  a  trustee  misappropriated  the  trust  funds,  converting  the  whole 
amount  the  cestui  que  trust  being  mentally  incompetent  the  liability  of 

*Vot  otber  cases  see  same  topic  &  i  nttmbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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bla  bondsmen  may  be  fixed  in  an  action  to  recover  the  amonnt  without 
a  formal  accounting. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {  623;  Dec  Dig.  f 
384.*] 

Action  by  jos^h  M.  Wright  against  Arthur  B.  Clark  and  others. 
Judgment  for  plaintiff. 

Ernest  P.  Hoes,  of  New  York  City,  for  plaintiff. 
Edward  Weiss,  of  New  York  City,  for  defendant  Clark. 
Edward  M.  Grout  and  Paul  Grout,  both  of  New  York  City,  for 
People's  Surety  Co.  of  New  York. 

TOMPKINS,  J.  This  action  is  brought  by  the  plaintiff,  who  is  the 
sole  heir  at  law  of  Elizabeth  V.  A.  Wright,  deceased,  to  recover  real 
property  which  he  alleges  was  fraudulently  obtained  from  said  Eliza- 
beth V.  A.  Wright  by  the  defendant  Arthur  B.  Clark,  and  subsequent- 
ly conveyed  by  said  Clark  to  the  Arthur  B.  Clark  Company,  a  cor- 
poration organized  by  said  Clark  for  the  purpose  of  holding  and  de- 
veloping said  property  for  his  own  benefit,  and  to  recover  a  trust 
fund  of  $8,000,  which  was  held  by  the  said  Arthur  B.  Clark  as  sub- 
stituted trustee  under  a  trust  deed  made  by  the  said  Elizabeth  V.  A. 
Wright,  by  which  she  conveyed  an  undivided  one-half  interest  in 
certain  real  property  in  New  York  City  to  one  Robert  W.  Bell,  Jr.,  in 
trust  to  receive  the  rents  and  profits  of  said  undivided  one-half  part, 
and  to  apply  the  same  to  the  use  of  one  Eva  Van  Vrederberg  Wright 
during  her  lifetime,  and  upon  her  death  to  convey  the  said  undivided 
one-half  part  to  such  person  or  persons  as  the  said  Elizabeth  V.  A. 
Wright  might  appoint  to  receive  the  same  in  her  last  will  and  testa- 
ment, or,  if  there  should  be  no  will,  to  her  heirs  at  law.  The  deed 
gave  the  trustee  power  to  sell,  and  authorized  him  to  invest  the  pro- 
ceeds, "provided  that  on  any  sale  thereof  the  proceeds  of  such  sale 
shall  stand  in  place  of  said  undivided  one-half  part,  and  be  subject 
to  the  same  trusts  and  powers  and  ultimate  disposition  thereof."  In 
1907  this  property  was  sold  by  the  trustee.  A  part  of  the  proceeds 
thereof  consisted  of  a  mortgage  for  $16,000  which  was  made  to  R. 
Walter  Bell,  as  substituted  trustee  as  to  an  undivided  one-hsdf,  and 
to  Robert  W.  Bell,  Jr.,  as  trustee  as  to  the  other  undivided  one-half. 
Robert  W.  Bell,  Jr.,  continued  to  act  as  trustee  under  the  deed  by 
the  said  Elizabeth  V.  A.  Wright  until  his  death  in  1908,  and  there- 
after, in  a  proceeding  in  the  Supreme  Court,  the  defendant  Arthur 
B.  Clark  was  made  substituted  trustee,  and  qualified  by  giving  a 
bond  with  the  defendant  the  People's  Surety  Company  of  New  York 
as  surety.  The  mortgage  was  paid  on  January  8,  1909,  and  the  de- 
fendant Arthur  B.  Clark,  as  such  substituted  trustee,  received  one- 
half  of  the  proceeds,  to  wit,  $8,000,  and  in  this  action  the  plaintiff 
seeks  to  recover  that  amount  from  the  defendant  Clark  and  his  sure- 
ty, the  defendant  the  People's  Surety  Company  of  New  York,  claim- 
ing that  the  said  Elizabeth  V.  A.  Wright  died  without  leaving  a  valid 
testamentary  disposition  of  her  estate,  and  that  the  said  Arthur  B. 

Clark  converted  the  said  $8,000  to  his  own  use. 

'  ■ 
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[1]  First,  with  reference  to  the  real  estate.  Elizabeth  V.  A.  Wright 
was  45  years  of  age  at  the  time  of  her  death,  December  8,  1911.  She 
had  not  been  married  until  she  married  the  defendant  Arthur  B. 
Clark  in  August,  1908.  She  first  met  Clark  in  October,  1907,  in  a 
New  York  City  restaurant.  She  at  that  time  lived  at  Mt.  Kisco,  in 
Westchester  county,  where  she  had  lived  practically  all  of  her  life 
until  1903,  when  she  went  to  Cuba,  and  remained  until  1907.  She 
had  always  been  more  or  less  peculiar  and  eccentric,  and  at  times  had 
hallucinations  and  delusions  that  indicated  mental  unsoundness,  which 
increased  as  she  grew  older,  and  cuhninated  in  her  death  by  hanging 
by  her  own  hand  in  an  insane  asylum  in  the  state  of  New  Jersey, 
where  some  time  before  she  had  been  placed  by  her  husband,  the  de- 
fendant Arthur  B.  Clark. 

For  years  she  pretended  to  believe  in  fortune  telling,  and  always 
carried  cards  with  her  for  the  purpose  of  telling  her  own  fortune. 
When  she  met  the  defendant  Clark  in  1907,  he  was  running  a  clair- 
voyant office  in  New  York  City  under  the  name  of  Prof.  Charles  F. 
Dale,  and  extensively  advertised  himself  in  New  York  daily  papers 
as  the  "World's  Renowned  Clairvoyant,  Psychic  and  Palmist,"  an- 
nouncing that  he  possessed  "wondrous  powers  of  guidance"  and  "per- 
sonal magnetism,  and  tlie  power  of  psychic  force,"  able  to  "remove 
all  evil  influences,  and  possessed  of  extraordinary  clairvoyant  powers, 
combined  with  the  superior  knowledge  of  occult  forces,  enabling  him 
to  read  human  life  with  accuracy  from  infancy  to  old  age.  His  pow- 
ers are  wonderfully  indisputable,  his  advice  reliable,  his  information 
clear,  the  only  clairvoyant  in  the  world  who  will  give  you  a  written 
guarantee ;  who  will  teach  you  to  fascinate  any  one  you  desire,  how 
to  make  your  enemies  your  friends,  how  to  cause  a  speedy  marriage 
witii  the  one  of  your  choice."  In  other  advertisements  he  character- 
ized himself  as  the  "world's  greatest  clairvoyant,  Professor  Charles  F. 
Dale."  He  especially  emphasized  the  value  of  his  advice  and  serv- 
ices in  matters  of  love  and  marriage,  and  stated  that  he  had  been  a 
professional  clairvoyant  for  16  years,  although  as  a  witness  in  this 
action  he  testified  that  he  was  only  in  the  business  for  one  year,  and 
confessed  that  he  had  possessed  none  of  the  powers  advertised. 

The  influence  that  this  man  exerted  over  Miss  Wright  by  reason  of 
his  alleged  occult  powers,  both  before  and  after  her  marriage  to  him, 
is  quite  apparent  from  statements  that  she  made  to  two  disinterested 
witnesses,  to  the  effect  that  the  stars  and  other  celestial  signs  point- 
ed Clark  out  to  her  as  her  future  husband,  at  which  time  she  seemed 
to  be  in  a  state  of  extreme  ecstacy.  Two  months  before  her  marriage, 
she  executed  and  delivered  to  the  defendant  Clark  a  deed  of  parcels 
1  and  2,  which,  it  is  claimed  by  him,  was  made  in  contemplation  of 
their  marriage,  and  as  a  wedding  gift  or  settlement.  It  was  drawn 
by  the  defendant's  lawyer,  and  recorded  four  days  before  their  mar- 
riage; and,  in  order  to  divest  his  wife  of  any  dower  interest,  he 
organized  the  Arthur  B.  Clark  Company,  and  in  July,  before  his  mar- 
riage, had  the  premises  conveyed  to  said  company.  Besides  getting 
title  to  all  of  her  real  estate,  he  got  about  $3,500  in  cash  from  her 
previous  to  their  marriage,  and  in  May,  1909,  he  received  about  $4,000 
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from  the  plaintiff,  who  was  the  administrator  of  Thomas  B.  Wright, 
the  father  of  Mrs.  Clark,  and  in  January,  1909,  he  received  the  trust 
fund  of  $8,000  already  referred  to,  whidi  he  pretends  his  wife  there- 
upon voluntarily  gave  him,  without  any  suggestion  on  his  part.  In 
all  the  defendant  admits  that  between  the  time  he  met  Miss  Wright, 
and  the  early  part  of  1909,  he  received  in  cash  about  the  sum  of 
$16,000  of  her  moneys,  besides  the  deed  for  the  real  estate.  He 
thereafter  mortgaged  the  real  estate  for  $6,500,  and  personally  re- 
ceived the  proceeds  thereof. 

Clark  lived  with  his  wife  for  a  few  months  only  after  their  mar- 
riage, and  then,  after  getting  practically  all  she  had,  abandoned  her, 
and  thereafter  and  down  to  his  wife's  death  in  1911  lived  a  large  part 
of  the  time  with  another  woman  as  his  mistress.  After  her  abandon- 
ment she  complained  bitterly  of  her  husband's  treatment  of  her,  and 
brought  an  action  in  equity  to  recover  the  real  estate,  and  the  lis 
pendens  then  filed  has  ever  since  prevented  him  from  disposing  of 
the  same  for  his  own  benefit.  While  that  action  was  pending,  and 
when  it  was  about  to  be  brought  to  trial,  the  defendant  Clark,  with 
the  assistance  of  his  mistress,  the  woman  with  whom  he  was  living 
in  New  York  City,  got  control  of  Mrs.  Clark^  and  stealthily  removed 
her  from  a  hospital,  where  she  had  been  placed  by  her  friends,  and 
thereafter  unduly  influenced  her  to  discontinue  the  action  she  had 
brought  to  recover  her  property.  Her  conduct  at  this  time,  and  the 
papers  she  signed,  and  the  letters  she  wrote,  taken  in  connection  with 
the  letters  she  had  previously  written,  complaining  of  her  husband's 
treatment,  and  of  his  conduct  in  stripping  her  of  her  property,  are  all 
indicative  of  mental  unsoundness.  Thereafter  her  friends  and  former 
attorney,  who  had  all  through  acted  honorably,  and  for  her  best  in- 
terests, instituted  a  proceeding  to  have  her  declared  an  incompetent 
person,  and  for  the  appointment  of  a  committee  of  her  person  and 
property.  This  proceeding  Mrs.  Clark  ostensibly,  under  the  influence 
and  tutelage  of  her  husband  and  his  mistress,  defended,  and  many 
hearirigs  were  had,  which  Mrs.  Clark  attended,  accompanied  by  her 
husband  and  his  mistress.  (It  appeared  by  the  defendant's  testimony 
that  during  a  part  of  this  period  he  and  his  wife  and  mistress  were 
occupying  the  same  apartment,  the  wife  occupying  a  room  by  herself, 
and  the  defendant  and  his  mistress  occupying  another.)  These  pro- 
ceedings finally  ended  in  a  finding  by  a  jury  on  May  26,  1911,  that 
Mrs.  Clark  was  insane,  and  unable  to  manage  her  affairs,  and  there- 
upon Arthur  I.  Strang,  Esq.,  was  appointed  her  committee.  He  quali- 
fied, but  owing  to  subsequent  proceedings  to  vacate  the  finding  of  the 
jury,  and  for  a  rehearing  he  never  had  possession  of  any  of  her  prop- 
erty, or  commenced  any  proceeding  to  recover  it.  In  August,  1911, 
the  defendant  Clark  sent  his  wife,  in  charge  of  his  mistress,  to  a 
sanatorium  for  nervous  and  insane  persons  at  Plainfield,  N.  J.,  and 
there  she  remained  until  she  committed  suicide  on  December  8,  1911. 

The  story  of  the  life  of  this  unfortunate  woman,  from  the  time 
she  met  the  defendant  Clark  until  her  tragic  death,  is  pathetic  in- 
deed. She  was  robbed  of  her  property,  abandoned,  cruelly  neglected, 
and  brutally  treated  from  about  three  months  after  her  marriage  im- 
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til  the  date  of  her  death.  Her  money  and  property  were  her  only 
attractions,  and  as  soon  as  the  defendant  succeeded  in  getting  all  she 
had  his  abuse  and  neglect  began,  and  continued  until  Ae  time  drew 
near  for  the  trial  of  her  suit  against  him  to  recover  her  real  estate, 
and  then  he  cunningly  devised  a  way  of  getting  her  away  from  her 
faithful  attorney  and  devoted  and  loyal  relatives  and  friends,  and 
thereafter  she  was  completely  under  his  domination  and  that  of  his 
mistress,  and  kept  under  their  control  practically  a  prisoner  away  from 
her  true  friends,  and  the  few  relatives  she  had,  until  her  death. 

The  proof  shows  that  from  the  defendant's  introduction  to  the 
woman  in  1907  he  schemed  to  obtain  her  property  and  money,  and 
without  much  apparent  effort  succeeded.  The  conveyance  of  the  real 
estate  was  fraudulently  obtained,  and  the  moneys  that  he  got  from  his 
fiancee  and  wife  were  obtained  by  means  of  deceit  and  duplicity.  She 
by  reason  of  her  weak  mental  condition  was  an  easy  victim  of  this 
scheming  and  unscrupulous  man.  I  am  satisfied  from  the  evidence 
that  at  3ie  time  of  her  marriage  and  down  to  the  date  of  her  death 
she  was  of  unsound  mind  and  incapable  of  entering  into  a  marriage 
contract,  and  unable  in  law  of  disposing  of  her  property,  or  making 
a  valid  testamentary  disposition  thereof;  and  that  the  real  estate  in 
question  was  obtained  from  her  by  the  defendant  Clark  by  means  of 
fraud  and  deceit,  and  without  valuable  or  lawful  consideration ;  and 
that  the  deeds  of  June  15,  1908,  and  May  19,  1910,  should  be  set 
aside. 

[2]  The  defendants  Newcastle  Stone  Company  and  the  Arthur  B. 
Clark  Company  must  be  regarded  as  having  had  notice  of  the  fraud 
and  of  Mrs.  Clark's  mental  condition.  Both  companies  were  or- 
ganized by  Clark,  and  he  was  president  of  each,  and  in  control  of 
them. 

[3,  4]  The  paper  purporting  to  be  the  last  will  and  testament  of 
Mrs.  Clark,  dated  October  2,  1908,  was  a  part  of  the  defendant 
Clark's  corrupt  scheme  to  get  absolute  control  of  his  wife's  property. 
There  is  no  evidence  of  its  due  execution.  The  subscribing  witnesses 
were  not  examined  as  witnesses  on  this  trial,  and  the  law  does  not 
presume  that  it  was  duly  executed.  A  person  is  presumed  to  have 
died  intestate  until  the  contrary  is  proven.  Mitchell  v.  Thome,  134 
N.  Y.  541,  32  N.  E.  10,  30  Am.  St.  Rep.  699. 

[5]  The  mental  incapacity  of  Mrs.  Clark  at  the  time  of  the  ex- 
ecution of  the  alleged  will  of  September  8,  1910,  was  clearly  shown 
upon  this  trial  by  the  proof  of  her  general  condition,  as  well  as  by 
the  testimony  of  the  subscribing  witnesses  to  that  paper. 

[6]  As  to  the  trust  fund.  Clark  had  himself  made  substituted 
trustee,  and  gave  a  bond,  executed  by  the  People's  Surety  Company 
of  New  York  as  surety.  He  received  $8,000  as  such  substituted 
crustee,  the  income  of  which  belonged  to  his  wife  during  her  life- 
time, and,  upon  her  death  without  leaving  a  will,  to  her  heirs  at  law. 
Inasmuch  as  she  left  no  valid  will,  the  plaintiff  is  entitled  to  the  fund 
as  her  heir  at  law,  with  interest  thereon  from  the  date  of  her  death, 
December  8,  1911.  That  Clark  received  the  money  and  converted  it 
to  his  own  use  is  not  disputed,  but  the  claim  is  made  on  behalf  of 
142  N.Y.S.— 52 
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the  defendant  Clark  and  the  Surety  Company  that  the  trust  was  one 
which  Mrs.  Clark  was  at  liberty  to  terminate  at  any  time,  and  that 
it  was  in  fact  terminated  by  her  in  January,  1909,  when  it  is  claimed 
she  was  paid  the  full  amount  of  the  principal  of  the  trust  fund,  and 
executed  a  general  release,  but  the  trouble  with  this  claim  is  that  as  a 
matter  of  fact  the  money  was  not  paid  to  her,  but  was  received  by 
Clark  within  a  few  days  after  he  qualified  as  substituted  trustee,  and 
retained  and  used  by  him  for  his  own  purposes ;  while  the  alleged  re- 
lease was  obtained  from  her  by  the  same  dishonest  means,  used  by 
him  in  getting  her  other  property  and  for  the  same  fraudulent  pur- 
poses. It  was  by  means  of  undue  influence  and  Mrs.  Clark's  impaired 
mental  condition  that  Clark  had  himself  appointed  substituted  trus- 
tee, and  he  thereupon  as  soon  as  possible  converted  the  entire  fund 
to  his  own  use.  His  claim  that  he  paid  the  money  over  to  her  was 
shown  by  his  own  examination  at  the  trial  to  have  been  untrue.  .  He 
simply  exhibited  to  her  a  check  according  to  his  own  testimony,  and 
it  was  never  in  her  hand,  and  never  deposited  to  her  credit.  He  put 
it  in  his  own  bank  account,  and  used  it  for  his  own  purposes,  and 
fraudulently  got  her  to  sign  the  alleged  release. 

[7]  If  the  Surety  Company  is  not  liable  under  such  circumstances, 
there  is  nothing  to  be  gained  by  requiring  a  trustee  to  give  a  bond. 
It  is  doubtful,  even  if  there  had  been  no  fraud  in  connection  with  the 
release,  and  the  money  had  actually  been  given  to  Clark,  whether  it 
would  be  a  defense  in  this  action.  The  original  trust  deed  put  the 
legal  title  in  Bell  the  trustee.  The  remainder  after  the  trust  for  Mrs. 
Wright's  life  was  in  such  persons  as  might  be  her  heirs  at  law  upon 
her  death,  and  each  such  person  who  would  be  one  of  her  heirs  at 
law,  in  case  of  her  death,  at  any  particular  time,  had  then  a  vested  re- 
mainder in  the  principal  of  the  trust,  which  was  liable  to  be  wholly 
divested  by  his  death  before  her  death,  or  to  be  partially  divested  by 
an  increase  in  the  number  of  heirs  at  law,  and  the  fact  that  the  trust 
was  created  by  Mrs.  Wright  herself  does  not  seem  to  change  the  rule 
or  make  the  interests  of  the  remaindermen  less  absolute.  Real  Prop- 
erty Law,  §  100;  Moore  v.  Littel,  41  N.  Y,  66;  Real  Property  Law, 
§  54;  Genet  v.  Hunt,  113  N.  Y.  158,  21  N.  E.  91. 

[8]  The  trust  then  was  absolute  and  irrevocable,  except  by  a  valid 
last  will  and  testament.  Hamlin  v.  Hamlin,  192  N.  Y.  164,  84  N.  E. 
805;  Culross  v.  Gibbons,  130  N.  Y.  447,  29  N.  E.  839;  Real  Prop- 
erty Law,  §  57. 

[8, 18]  The  claim  is  made  on  the  part  of  the  Surety  Company  that 
the  trust  was  void  because  Mrs.  Clark  was  insane  at  the  time  she 
made  the  deed  in  1905.  This,  I  think,  is  untenable.  The  most  that 
can  be  said,  assuming  that  she  was  insane  at  that  time,  is  that  the 
trust  deed  would  have  been  voidable  at  her  own  option,  had  she  re- 
covered her  sanity,  but  surely  the  trustee  cannot  urge  that  fact  in 
defense  of  his  own  misconduct  in  appropriating  the  entire  trust  fund 
to  his  own  use ;  nor  can  his  surety  for  that  reason  escape  liability  on 
its  bond,  and  I  think  its  liability  may  be  established  by  a  judgment  in 
this  action,  without  an  accounting,  as  a  condition  precedent,  and  with- 
out an  order  granting  leave  to  bring  this  action.    Dunne  v.  American 
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Surety  Co.,.43  App.  Div.  91,  59  N.  Y.  Supp.  429;  Girvin  v.  Hickman, 
21  Hun,  316;  Long  v.  Long,  142  N.  Y.  545,  37  N.  E.  486;  Russell 
H.  &  I.  Manufacturing  Co.  v.  Utica  Drop  Forge  Co.,  195  N.  Y,  54, 
87  N.  E.  788;  Satterlee  v.  Kobbe,  173  N.  Y.  97,  65  N.  E.  952. 

The  plaintiff  is  entitled  to  judgment  annulling  the  marriage,  setting 
aside  the  deeds  and  wills,  and  against  the  Trust  Company  for  the 
amount  converted  by  the  trustee,  with  costs. 


HUDSON  BIVEK  ICE  CO.  v.  BRADY. 
(Supreme  Court,  Appellate  Division,  Third  Department.    July  8, 1913.) 

1.  Natigablb  Watebs  (§  32*) — Ion — AppBOPsiAnoN. 

General  Business  Law  (Consol.  Laws  1909,  c.  20)  f  260,  provides  that, 
whenever  the  owner  of  land  bordering  upon  the  Hudson  river  shall  re- 
quire the  Ice  formed  in  the  river  between  the  center  thereof  and  the  said 
lands  for  the  purpose  of  filling  an  icehouse,  he  shall  have  the  es- 
clnsive  privilege  of  harvesting  the  ice  so  formed  in  front  of  said  lands 
and  between  them  and  the  center  of  the  river,  provided  he  indicates  his 
intention  so  to  do  by  staking  out  so  much  of  the  Ice  as  is  required.  Held, 
that  plaintiff  could  not  Invoke  the  protection  of  the  statutes  to  claim  lee 
staked  out  in  a  tributary  of  the  Hudson  river,  which  ice  was  not  between 
the  center  of  the  river  and  the  lands  on  which  plaintiff's  icehouse  stood, 
and  not  in  front  of  plaintiff's  land. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  §{  42-44 ; 
Dec.  Dig.  f  32.»] 

2.  Navigable  Waters  (S  32*) — Right  to  Appropbiate — "Free  Ice." 

AH  Ice  in  navigable  streams  not  included  within  that  authorized  to  be 
appropriated  by  General  Business  Law  (Consol.  Laws  1909,  c.  20)  §  260, 
is  sometimes  called  "free"  ice,  and  does  not  belong  to  the  adjacent 
riparian  owners,  but  to  the  person  who  first  appropriates  it. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  |§  42-44 ; 
Dec  Dig.  i  32.*] 

3.  Navigablb  Waters  (§  32*) — Icb — ^Appropbiation. 

The  Hudson  river  being  a  navigable  stream,  the  ice  therein  belongs  to 
the  first  appropriator ;  the  right  to  take  it  being  owned  in  common  with 
the  public. 

[Ed.  Note. — ^For  other  cases,  see  Navigable  Waters,  Cent  Dig.  |§  42-44 ; 
Dec.  Dig.  f  32.»] 

4.  Navigabix  Watebs  (S  32*) — Icb — ^Appbopriatioit — Public  Water. 

Ice  formed  upon  public  waters  can  only  be  appropriated  when  the  Ice 
is  fairly  merchantable,  and  when  the  appropriator  has  a  present  intention 
and  ability  to  at  once  harvest  it  and  proceeds  to  do  so  with  reasonable 
diligence,  and  a  right  of  appropriation  cannot  be  acquired  by  staking  the 
banks  of  a  stream  before  it  has  frozen. 

[Ed.  Note. — ^For  other  cases,  see  Navigable  Waters,  Cent  Dig.  {{  42-44 ; 
Dec  Dig.  I  32.*] 

6.  Navigable  Waters  (§  32*) — Appropriation — Sufficiency  op  Appropria- 
tion. 

Plaintiff  entered  upon  ice  in  front  of  lands  belonging  to  others  and 
had  no  icehouse  upon  the  stream  where  the  ice  was  frozen,  and  did  not 
need  the  Ice  to  fill  any  icehouse  owned  by  him,  and  did  no  work  in  cul- 
tivating or  marking  the  ice  which  was  not  merchantable.    Held,  that 
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plaintiff  was  not  entitled  to  the  ice  by  ai^nvrlatlon  by  merely  placing 
sticks  around  it  to  indicate  tbe  field  selected. 

[Ed.  Note. — For  otber  cases,  see  Navigable  Waters,  Cent.  Dig.  SS  42-14; 
Dea  Dig.  S  32.»] 

Appeal  from  Special  Term. 

Action  by  the  Hudson  River  Ice  Company  against  Erastus  E.  Brady. 
From  an  order  denying  plaintiff's  motion  to  vacate  an  ex  parte  order 
vacating  an  ex  parte  injunction  order  obtained  by  plaintiff,  plaintiff 
appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Orin  Q.  Flint,  of  Athens,  for  appellant. 

Osborn,  Bloodgood  &  Wilbur,  of  Catskill,  for  respondent 

HOWARD,  J.  Murderer's  creek  is  a  tributary  of  the  Hudson  river 
emptying  into  the  Hudson  river  near  the  village  of  Athens.  The  creek 
is  navigable  at  the  point  in  question,  and  the  tide  ebbs  and  flows  at 
that  place.  The  plaintiff  has  an  icehouse  on  the  west  bank  of  the  Hud- 
son at  Athens.  On  February  8,  1913,  when  the  ice  was  not  less  than 
four  inches  thick,  the  plaintiff  caused  to  be  marked  and  staked  out  a 
certain  field  of  ice  in  Murderer's  creek.  At  the  place  where  the  ice 
was  so  staked  out  the  creek  flows  in  part  along  lands  owned  by  the 
plaintiff  and  in  part  along  the  adjoining  lands  of  a  third  party.  The 
complaint  alleged  that  the  defendant  was,  when  the  injunction  was  ap- 
plied for,  about  to  enter  upon  the  ice  staked  out  by  the  plaintiff  in 
front  of  the  land  of  the  third  party,  and  cut  and  remove  the  ice,  and 
that  this  would  cause  irreparable  loss  to  the  plaintiff.  An  injtmction 
was  granted  ex  parte  to  the  plaintiff ;  it  was  vacated  ex  parte  on  mo- 
tion of  the  defendant ;  and  a  motion  of  the  plaintiff,  to  vacate  the  lat- 
ter order,  made  on  notice,  was  denied.  This  is  an  appeal  from  the  last 
order. 

[1]  Section  260  of  the  General  Business  Law  (Consol.  Laws  1909, 
c.  20)  regulates  to  some  extent  the  harvesting  of  ice  on  the  Hudson 
river.  So  far  as  it  is  relevant  to  the  controversy  here  it  reads  as  fol- 
lows: 

"Whenever  the  owner  or  lessee  of  lands  bordering  upon  the  Hudson  river 
shall  require  the  Ice  formed  in  said  river  between  the  center  thereof  and  said 
lands  for  the  purpose  of  filling  any  Icehouse  now  erected,  or  which  may  at 
the  time  of  the  formation  of  such  ice  hereafter  be  erected  on  any  such  lands 
adjoining  the  same,  such  owner  or  lessee  of  said  lands  and  icehouses  shall 
have  the  exclusive  privilege  of  cutting  and  harvesting  all  the  Ice  so  formed 
In  said  river  in  front  of  and  adjacent  to  said  lands  and  between  the  same 
and  the  center  of  said  river ;  provided  such  owner  or  lessee  shall  have  indi- 
cated his  intention  of  exercising  such  privilege  by  staking  out  so  much  of 
said  ice  as  shall  be  required  for  said  purpose,  which  said  staking  out  shall 
not  be  required  to  be  done  until  the  ice  has  attained  a  thickness  of  four 
Inches;  and  provided,  also,  such  owner  or  lessee  shall  surround  the  cuttings 
and  openings  made  with  fences  of  bushes  or  other  safeguards  to  warn  all 
persons   of  such  cuttings  and  openings." 

It  will  be  seen  at  once  that  this  section  gave  no  protection  to  the 
plaintiff  in  this  instance,  and  gave.it  no  right  to  the  ice.    The  ice  in 
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question  was  not  in  the  Hudson  river  at  all ;  it  was  not  between  the 
center  of  the  river  and  the  lands  on  which  the  plaintiff's  icehouse  stood ; 
it  was  not  in  front  of  the  plaintiff's  lands ;  it  was,  in  fact,  in  front  of 
the  lands  of  a  third  party.  The  statute  in  no  manner  refers  to  such 
ice  as  is  described  in  the  complaint,  and  therefore,  under  the  statute, 
the  field  of  ice  staked  out  did  not  become  privileged,  ice,  and  the  plain- 
tiff, under  the  statute,  acquired  no  property  in  it  or  jurisdiction  over  it. 

[2]  The  question  then  arises :  Did  the  plaintiff  by  virtue  of  any 
other  law  acquire  any  rights  to  the  ice?  All  ice  in  navigable  streams 
not  included  within  the  provisions  of  the  statute  is  sometimes  called 
"free"  ice.  This  ice  does  not  belong  to  the  adjacent  riparian  owners, 
but  to  the  person  who  first  peacefully  appropriates  it.  "It  may  be  re- 
garded as  the  law  of  this  state  that  the  riparian  owners  upon  navigable 
streams  have  no  title  to  the  ice  which  forms  on  such  streams,  as  an 
incident  to  their  ownership  of  the  bank,  but  that  the  ice  belongs  to  the 
first  appropriator."  Briggs  v.  Knickerbocker  Ice  Co.,  11  Misc.  Rep. 
198,  32  N.  Y.  Supp.  96.  "The  state  owns  the  Hudson  river  in  trust 
for  the  use  of  the  public.  Apart  from  the  statute  about  to  be  con- 
sidered, the  ice  formed  upon  it,  like  the  fish  within  it,  becomes  the 
property  of  the  captor  who  first  peacefully  seizes  it."  SHngerland  v. 
International  Contracting  Co.,  43  App.  Div.  224,  60  N.  Y.  Supp.  18. 

[3]  "The  Hudson  river  being  a  navigable  stream,  the  ice  formed 
therein  belongs  to  the  first  appropriator,  and  the  right  to  take  it  is 
one  owned  in  common  with  the  public."  SHngerland  v.  International 
Contracting  Co.,  169  N.  Y.  72, 61  N.  E.  998,  56  L.  R.  A.  494. 

[4]  In  the  case  before  us,  did  the  plaintiff  appropriate  the  ice?  In 
this  state  there  seems  to  have  been  no  adjudication  on  the  subject;  no 
court  having  defined  what  constitutes  an  appropriation  of  free  ice. 
There  have  been  some  expressions  of  opinion  in  other  states.  In  Beck- 
er V.  Hall,  116  Iowa,  592,  88  N.  W.  325,  56  L.  R.  A.  574,  the  court 
said: 

"It  is  apparent  from  an  examination  of  the  anthoritiea  that  no  rule  can 
be  adopted  that  will  exactly  fit  all  cases,  but  we  tbink  there  may  be  de> 
duced  from  them  a  rule  that  will  do  substantial  justice  to  all.  We  believe 
the  true  rule  to  be  that  there  can  be  an  appropriation  of  Ice  formed  upon 
public  waters  only  when  the  ice  Is  fairly  merchantable,  and  when  he  who 
seeks  to  appropriate  it  has  the  present  intention  and  ability  to  proceed  at 
once  to  the  harvest  thereof,  and  does  so  proceed  with  reasonable  diligence. 
No  rights  can  be  acquired  by  staking  the  banks  of  a  stream  before  it  has 
frozen,  as  was  done  in  this  case  by  both  parties;  for.  If  such  a  rule  were 
established,  the  public  could  be  forever  excluded  from  participation  in  such 
public  benefits.  Nor  can  the  marking,  staking,  or  cleaning  ice  not  yet  of 
sufficient  thickness  for  harvesting  amount  to  a  legal  appropriation  thereof." 

In  People's  Ice  Co.  v.  Davenport,  149  Mass.  322,  21  N.  E.  385,  14 
Am.  St.  Rep.  425,  the  court  said: 

"It  is  too  well  settled  to  be  disputed  that  the  property  in  the  great  ponds 
is  in  the  commonwealth;  that  the  public  have  the  right  to  use  them  for 
fishing,  fowling,  boating,  skating,  cutting  ice  for  use  or  sale,  and  other  law- 
ful purposes ;  and  that  the  owners  of  the  shores  have  no  exclusive  rights  in 
them  except  by  a  grant  of  the  Legislature.  •  •  •  The  right  to  cut  ice  Is 
common  to  aU  the  public.  The  plaintlfl  has  this  right  in  common  with  the 
rest  of  the  pubUc,  but  it  cannot  by  its  own  act  appropriate  a  part  of  the 
pond  by  scraping  It,  or  setting  up  stakes,  and  exclude  the  public  from  it" 


Digitized  by 


Google 


822  142  NBW  TOBK  SUFFLBMBNT  (Sup.  Ct 

It  seems  entirely  clear  if  we  are  to  follow  the  opinions  quoted,  and 
it  seems  clear  as  we  view  the  subject  ourselves  that  the  acts  described 
in  this  case  cannot  be  held  to  constitute  an  appropriation. 

[6]  The  plaintiff  entered  upon  the  ice  in  front  of  the  lands  of  other 
persons;  it  had  no  icehouse  upon  the  stream  where  the  ice  froze; 
it  does  not  allege  that  it  needed  the  ice  to  fill  any  icehouse  which  it 
owned ;  the  ice  was  not  merchantable ;  the  plaintiff  had  done  no  work 
whatever  upon  it,  no  cultivating,  no  scraping,  no  marking,  no  plough- 
ing— ^nothing.  To  hold  that  a  person  may  acquire  property  in  free 
ice,  under  such  circumstances,  would  be  to  permit  an  appropriation  of 
all  free  ice  wherever  found  by  merely  sticking  stakes  around  to  in- 
dicate the  field  selected.  Such  a  rule  would  enable  a  person  to  appro- 
priate large  fields  of  ice  which  he  might  not  ever  harvest;  such  a  rule 
would  exclude  the  general  public  from  gathering  free  ice,  frequently 
at  times  when  it  might  be  much  needed ;  such  a  rule  would  be  wholly 
repugnant  to  the  idea  of  a  common  right  and  a  common  ownership 
m  free  ice.    Such  a  rule,  of  course,  can  never  be  the  law. 

The  order  should  be  affirmed,  with  costs.    All  concur. 


FOLEY  V.  NBW  TOBK  SAVINGS  BANE. 
(Supreme  Court,  Ap];>eIIate  Division,  First  Department   July  10,  1913.) 

1.  Assignments  (S  49*) — Savings  Bank  Deposit — Equitable  Assignments. 

The  execution  by  a  depositor  In  a  savings  bank  of  a  draft  upon  the 

bank  directing  it  to  pay  to  plaintiff  or  bearer  "balance  of  account 

dollars,  on  account  of  bank  book  No.  202670,"  accompanied  by  a  delivery 
to  plaintiff  of  the  bank  book,  operated  as  an  equitable  assignment  of  the 
fund. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent  Dig.  U  85-98 :  Dec. 
Dig.  i  4».»] 

2.  Oifts  (S  66*) — 6in  Causa  Mobtib — Bank  Cbedits. 

A  draft  drawn  to  plaintiff  or  bearer  on  a  savings  bank  for  the  "balance 
of  account  dollars,  on  account  of  bank  book  No.  202670,"  accom- 
panied by  the  delivery  of  the  donor's  bank  book,  with  Intent  to  give  the 
money  to  plaintiff,  was  evidence  of  a  gift  causa  mortis,  even  though  it 
did  not  appear  that  donee  received  actual  delivery  of  the  book  from 
donor's  hands. 

TKd.  Note. — For  other  cases,  see  Gifts,  Cent  Dig.  {{  135-138;  Dec.  Dig. 
8  66.*] 

8.  Evidence  (8  121*) — Reb  Qksim. 

In  an  action  on  a  draft  drawn  In  plaintiff's  favor  by  a  decedent  upon 
his  deposit  In  defendant  bank,  evidence  of  what  decedent  told  plaintiff  at 
the  time  of  drawing  the  draft  was  admissible. 

[Ed.  Note — For  other  cases,  see  Evidence,  Cent  Di«.  g|  303,  307-338, 
1117,  1119;   Dec.  Dig.  8  121.»] 

Appeal  from  Appellate  Term,  First  Department 

Action  by  James  Foley  against  the  New  York  Savings  Bank. 
From  a  determination  of  the  Appellate  Term  (141  N.  Y.  Supp.  1119)  re- 
versing a  judgment  of  the  City  Court  and  granting  a  new  trial,  plain- 
tiff appeals.    Reversed,  and  judgment  of  the  City  Court  affirmed. 

*For  otiier  cum  sm  lame  topic  ft  I  «max»  In  Dec.  A  Am.  Dlgn.  190T  to  date,  *  Rep'r  lodezM 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  DOWLING,  and  HOTCHKISS,  JJ. 

Frederick  W.  Hamberg,  of  New  York  City,  for  appellant 
Edgar  L.  Ryder,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  facts  appearing  at  the  trial  were  as  fol- 
lows :  Plaintiff  and  one  Murphy  had  been  acquaintances  for  14  years 
previous  to  the  latter's  death.  Murphy  died  on  May  17,  1912,  at 
plaintiff's  house,  where  he  had  lived  for  11  months  previous  to  his 
death.  On  May  12,  1912,  Murphy,  apparently  being  then  ill  in  bed, 
called  plaintiff  to  his  side,  and  said : 

"I  want  you  to  go  and  get  that  man  to  come  here  and  fix  np  tbia  money 
matter;  I  want  yon  to  bare  It  If  I  live,  well  and  good,  and  If  I  do  not 
you  can  bave  it  and  see  after  me  and  bury  me  decently  and  bave  a  mass 
In  cburcb,  and  pat  a  stone  over  my  head,  and  give  the  money  to  charity  and 
get  masses  for  my  soul  and  give  It  to  any  one  you  like." 

To  this  plaintiff  replied : 

"I  will  do  that  and  I  will  give  yon  my  hand  and  word  I  will  never  go 
back  on  you." 

The  "man"  referred  to  by  Muiphy  was  Blakelock,  an  employe  in 
defendant's  bank  and  a  witness  in  its  behalf,  with  whom  both  Murphy 
and  plaintiff  were  acquainted.  Plaintiff  on  the  same  day  called  at 
defendant's  banking  house  and  saw  Pentz,  defendant's  secretary,  to 
whom  he  (plaintifl^  explained  what  Murphy  wanted  to  do.  Pentz 
promised  to  send  a  man  to  see  Murphy,  and  further  said,  as  he  tes- 
tified : 

"If  Mr.  Murphy  answers  the  questions  satisfactorily,  it  will  be  all  right" 

On  the  following  day,  the  13th,  Blakelock  called  to  see  Murphy. 
Sworn  as  a  witness  for  defendant,  Blakelock  testified  that  he  asked 
Murphy  numerous  customary  questions  as  provided  by  defendant's 
by-laws,  and  among  other  things: 

"I  asked  him  who  he  wanted  the  New  York  Savings  Bank  to  pay  the  money 
to,  and  he  indicated  Mr.  Foley." 

It  seems,  however,  that  Murphy's  condition  was  such  that  Blake- 
lock was  unable  to  get  from  him  satisfactory  answers  to  all  his  ques- 
tions. Blakelock  returned  on  the  14th,  and  Murphy  answered  satis- 
factorily all  questions  then  asked.  On  the  ISth  Blakelock  again  called 
upon  Murphy,  asked  further  questions,  and  apparently  received  sat- 
isfactory answers. 

When  Blakelock  saw  Murphy  on  May  14th,  he  prepared  the  fol- 
lowing draft,  which  was  signed  by  Murphy  and  acknowledged  by  him 
before  Blakelock,  as  notary: 

"11529.85  New  Tork,  May  14, 1912. 

"The  New  Tork  Savings  Bank, 

"Pay  to  James  Foley  or  Bearer,  Balance  of  account Dollars,  on  ac- 
count of  Bank  Book  No.  202670. 

"Present  Besldence :  207  W  141  Timothy    X    Murphy." 
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Attached  to  the  draft  is  a  further  certificate,  in  form  oat  of  ac- 
knowledgment by  Murphy,  dated  May  14th,  and  purporting  to  be 
signed  by  one  Tenner,  a  physician,  which,  in  addition  to  its  certificate 
of  acknowledgment,  has  the  following: 

"I  also  certify  that  the  said  Tlmotby  Murpby  Is  of  sound  and  disposing 
mind  and  capable  of  understanding  tbe  nature  of  said  transactions,  but  is 
physically  unable  to  write  bis  name." 

The  draft  was  delivered  by  Blakelock  to  plaintiff,  presumably  at 
the  time  it  was  executed  or  immediately  thereafter.  Just  when  or 
how  plaintiff  got  possession  of  the  bank  book  does  not  appear,  but 
that  he  had  it  in  his  possession,  and  that  on  May  15th  he  presented 
it  and  the  draft  at  the  bank,  and  demanded  pa)rment  of  the  latter,  is 
testified  to  both  by  plaintiff  himself  and  by  defendant's  teller.  That 
there  is  no  affirmative  evidence  to  show  that  Murphy  personally  de- 
livered the  bank  book  to  plaintiff  I  do  not  regard  as  important. 
Where  the  evidence  of  possession  by  the  donee  and  of  the  donor's 
intent  to  give  is  as  clear  as  it  is  in  this  case,  evidence  that  the  donee 
received  actual  delivery  of  the  gift  from  the  hands  of  the  donor  is  un- 
necessary. 

When  the  book  and  draft  were  so  presented  to  defendant,  a  book- 
keeper of  defendant  balanced  the  book,  a  receipt  for  the  amount  was 
made  out  and  signed  by  plaintiff,  the  book  and  draft  were  stamped 
"Closed  by  payment,"  and  plaintiff  was  directed  to  go  to  the  proper 
"window"  to  receive  the  money.  After  waiting  for  some  time,  plain- 
tiff was  told  that  payment  would  not  be  made.  On  May  16th  plain- 
tiff again  demanded  payment,  which  was  refused.  A  similar  demand 
was  made  with  the  same  result  on  the  18th,  the  day  following  Mur- 
phy's death,  at  which  time  defendant  refused  to  return  to  plaintiff 
the  book  and  draft,  which  it  had  retained  from  the  time  it  had  orig- 
inally received  them  on  May  15th. 

[1,2]  Upon  these  facts,  the  transaction  may  be  sustained  both  on 
the  ground  that  the  check  operated  as  an  equitable  assignment  of  the 
fund,  and  also  upon  the  ground  that  delivery  of  the  check  and  the 
book  was  evidence  of  a  valid  gift  causa  mortis  of  the  moneys  stand- 
ing to  Murphy's  credit  at  the  bank.  Upon  the  first  proposition,  it 
will  be  noticed  that  the  draft  was  not  against  the  general  credit  of 
the  drawer  with  the  drawee,  but  was  drawn  on  a  specific  and  identi- 
fied fund,  and  that  it  was  for  the  whole  of  such  fund  and  notice  of 
the  draft  was  given  to  the  bank  before  the  drawer's  death.  I  can 
conceive  of  nothing  further  necessary  under  any  circumstances  to 
effect  an  assignment  in  equity.  O'Connor  v.  M.  Bank,  124  N.  Y.  324, 
332,  26  N.  E.  816.  That  there  was  a  valid  gift  (McGuire  v.  Murphy, 
107  App.  Div.  104,  94  N.  Y.  Supp.  1005)  is  sufficient  authority. 

[3]  I  am  also  of  the  opinion  that  the  learned  Appellate  Term  was 
in  error  in  holding  that  the  testimony  of  plaintiff  as  to  what  Murphy 
told  him  was  improperly  admitted.  Severn  v.  Nat.  Bank,  etc.,  18 
Hun,  228;  Lyon  v.  Whittaker,  77  Hun,  107,  28  N.  Y.  Supp.  296. 

The  determination  of  the  Appellate  'Term  should  be  reversed,  with 
costs  in  this  court  and  in  the  Appellate  Term,  and  the  judgment  of 
the  City  Court  of  New  York  affirmed.    All  concur. 
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MBNDELSON  T.  MARGULIES  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    July- 10,  1913.) 

L  Pleading  (8  362*) — Defensks — Dknial — Stbieino  Out. 

A  plaintiff  is  entitled  to  hare  stricken  from  a  defense  denials  of  the 
allegations  of  the  complaint  which  are  unnecessarily  Interposed,  in  or- 
der that  he  may  test  the  sufficiency  of  the  new  matter  by  demurrer,  but 
not  where  such  denials  are  essential  to  render  the  separate  defenses 
available. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  1147-1166 ;  Dec. 
Dig.  !  362.*] 

2.  Pleading  (§  362*) — Dkfknses — Denial — Stbiking  Out. 

In  an  action  for  damages  for  a  breach  by  defendant's  testator  of  an 
agreemefit  to  sell  and  deUver  a,  manufacturing  plant,  defendants  alleged 
as  a  defense,  first  that  their  testator  was  the  principal  stockholder  in 
the  corporation  owning  such  plant  that  after  the  contract  was  made 
bankruptcy  proceedings  were  instituted  against  the  corporation,  and  a 
receiver  appointed  preventing  performance  of  the  contract  by  operation 
of  law,  as  a  second  defense,  that  plaintiff  instigated  such  bankruptcy 
proceedings,  and  that  i)erformance  was  therefore  rendered  Impossible 
by  his  acts  and  conduct  and,  as  a  third  defense,  that  they  duly  notified 
plaintiff  of  the  death  of  their  testator  and  the  bankruptcy  proceedings, 
and  offered  to  perform  as  soon  as  the  corporation  should  be  reinvested 
with  title  to  the  property,  but  that  plaintiff  refused  to  accept  such  per- 
formance, tliat  after  the  corporation  was  reinvested  with  the  title  to  this 
property  they  tendered  performance  which  plaintiff  refused,  and  that 
the  company  subsequently  sold  the  plant  to  a  broker  who  purchased  it 
on  behaU  of  plaintiff.  Held,  that  these  defenses  were  inconsistent  with 
the  allegations  of  the  complaint  and  could  not  be  proved  if  the  complaint 
stood  admitted,  since  while  they  were  predicated  upon  the  existence  of 
the  contract  alleged  In  the  complaint  they  proceeded  on  the  theory  that 
there  was  no  breach  thereof,  and  hence  denials  of  the  allegations  of  the 
complaint  were  properly  made  a  part  of  such  defenses,  and  would  not 
be  stricken  out 

[Ed.  Note. — ^For  other  cases,  see  Pleading,  Gent  Dig.  g§  1147-1155; 
Dec  Dig.  {  362.*] 

3.  Pleading  (i  131*) — Defenses — Sufficienct  of  Sepabate  Defenses. 

An  afiirmatlve  defense  is  regarded  as  a  separate  plea,  and  In  deter- 
mining its  sufficiency  the  allegations  of  the  complaint  not  denied  therein, 
even  though  denied  elsewhere  in  the  answer,  are  deemed  admitted. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  gS  277,  278;  Dec. 
Dig.  I  131.*] 

4.  PiXADino  (§  367*)^MonoifS  to  Make  Definite  and  Cbbtain. 

In  an  action  for  breach  of  an  agreement  to  sell  and  deliver  a  manu- 
facturing plant  defendants  pleaded  that  the  plant  was  owned  by  a  cor- 
poration of  which  their  testator,  who  executed  the  agreement  was  the 
principal  stockholder  and  an  officer,  and  against  wMch  subsequent  to 
the  agreement  bankruptcy  proceedings  were  instituted,  making  perform- 
ance impossible,  and  that  after  the  corporation  was  reinvested  with  its 
property  performance  was  tendered,  and  upon  a  refusal  thereof  the  prop- 
erty sold  to  a  broker  acting  for  plaintiff.  They  also  alleged  that  their 
testator  was  authorized  to  execute  the  agreement  by  the  corporation,  or 
that  it  ratified  the  contract  but  not  that  he  was  acting  as  agent  for  it 
In  making  the  contract  Held,  that  the  only  materiality  of  the  allega- 
tions as  to  the  testator's  authority  was  to  show  that  defendants  could 
have  performed  but  for  the  bankruptcy  proceedings,  and  perhaps  to 
show  that  plaintiff  knew  that  the  testator  had  not  acquired  title  at  the 
time  the  contract  was  made  and  might  be  unable  to  obtain  title,  and 

■  *  _^ — ^ — rt 
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hence  plaintiff  was  not  entitled  to  have  them  made  more  definite  and 
certain. 

lEd.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  {}  64,  1173-1193; 
Dec.  Dig.  S  367.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jacob  Mendelson  against  Bernard  Margulies  an^  others, 
as  executors  of  Nathan  Siff,  deceased.  From  an  order  striding  out 
parts  of  the  answer  as  irrelevant  and  redundant,  and  requiring  de- 
fendants to  make  other  parts  more  definite  and  certain,  defendants 
appeal.     Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Harry  A.  Gordon,  of  New  York  City  (Moses  Esberg,  of  New  York 
City,  on  the  brief),  for  appellants. 

Samuel  Mendelson,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  This  action  is  brought  to  recover  of  the  ex- 
ecutors of  the  last  will  and  testament  of  Nathan  Siff,  deceased,  the 
sum  of  $10,000  on  account  of  the  breach  of  a  contract  alleged  to 
have  been  made  between  the  decedent  and  the  plaintiff  on  the  15th 
day  of  August,  1912,  for  the  sale  and  delivery  by  the  decedent  to  the 
plaintiff  of  the  plant  of  the  United  Silk  Manufacturing  Company  at 
Paterson,  N.  J.,  and  for  an  assignment  of  the  lease  of  the  premises 
upon  which  the  plant  was  erected. 

The  complaint  contains  two  counts.  In  the  first  count  the  plaintiff 
alleges  that  at  or  about  the  time  the  agreement  was  made  he  paid  the 
consideration,  which  was  $5,000,  and  that  the  plant  and  assignment 
of  the  lease  were  to  be  delivered  to  him  on  the  1st  day  of  October, 
1912,  but  that  before  that  date,  and  on  the  9th  day  of  September, 
1912,  the  decedent  died;  that  it  was  further  provided  in  the  con- 
tract that,  if  the  decedent  should  "for  any  reason  whatsoever"  be 
unable  to  deliver  the  plant  and  lease  as  therein  provided,  he  should 
return  to  the  plaintiff  the  consideration  paid  and  the  sum  of  $5,000 
in  addition  thereto  as  liquidated  damages;  that  plaintiff  has  duly 
demanded  that  the  defendants  perform  the  contract,  but  they  have 
neglected  and  refused  so  to  do,  and  he  charges  that  thereby  they 
became  liable  to  him  in  the  sum  of  $10,000.  The  second  count  re- 
alleges by  reference  the  payment  of  the  $5,000  by  the  plaintiff,  that 
being  the  agreed  purchase  price  of  the  property,  and  realleges  the 
agreement  to  repay  the  consideration  if  for  any  reason  the  decedent 
should  be  unable  to  perform ;  but,  instead  of  alleging  liquidated  dam- 
ages, it  is  therein  alleged  that  plaintiff  relying  upon  this  contract 
retired  from  his  former  business  with  a  view  to  engaging  in  the  silk 
manufacturing  business  at  this  plant  on  the  1st  of  October,  1912, 
and  that  no  other  like  plant  was  purchasable  in  the  open  market  at 
or  about  that  time  and  that  decedent  was  well  aware  of  these  facts, 
and  claims  liability  for  the  same  amount  in  the  second  count  as  in 
the  first  and  demands  judgment  for  $10,000. 

By  the  answer  the  material  allegation  of  both  counts  of  the  com- 
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plaint  with  respect  to  the  contract  allied  to  have  been  made  between 
the  plaintiff  and  the  decedent  and  the  terms  and  violation  thereof  are 
put  in  issue.  Following  these  denials  in  the  answer,  the  defendants 
have  pleaded  three  separate  defenses,  in  form  as  cc«nplete  defenses; 
and  each  contains  a  denial  by  reference  of  the  allegations  of  the 
complaint  thereinbefore  denied.  These  denials  in  the  separate  de- 
fenses of  the  all^ations  in  the  complaint  constitute  the  matter  which 
has  been  stricken  out. 

[1]  The  question  as  to  whether  the  plaintiff  was  entitled  to  have 
these  allegations  stricken  out  depends  upon  whether  or  not  they  were 
unnecessarily  interposed,  and  he  is  aggrieved  owing  to  the  fact  that 
he  is  prevented  thereby  from  testing  the  sufficiency  of  the  new  mat- 
ter by  demurrer  (Uggla  v.  Brokaw,  77  App.  Div.  310,  79  N.  Y.  Supp. 
244) ;  or  whether  they  were  essential  to  render  the  separate  defenses 
available  (Empire  Trust  Co.  v.  Magee,  117  App.  Div.  34,  102  N.  Y. 
Supp,  9;  Outcault  v.  Bonheur,  120  App.  Div.  170,  104  N.  Y.  Supp. 
1099;  Half  en  v.  Tribune  Association,  126  App.  Div.  675,  111  N.  Y. 
Supp.  225 ;  Oishei  v.  N.  Y.  Taxicab  Co.,  136  App.  Div.  683,  121  N, 
Y.  Supp.  472). 

[2]  The  substance  of  the  first  defense,  so  far  as  material  to  the 
question  presented  for  decision,  is  that  the  decedent  was  the  principal 
stockholder  and  a  director  and  treasurer  of  said  United  Silk  Manu- 
facturing Company;  that  on  the  10th  day  of  December,  1912,  an  in- 
voluntary petition  in  bankruptcy  was  filed  against  it  in  the  office  of 
the  clerk  of  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  and  a  receiver  of  its  assets  was  duly  appointed, 
and  he  qualified  and  became  vested  with  the  title  and  took  posses- 
sion of  all  of  the  assets  of  the  company  within  said  district  on  the 
11th  day  of  the  same  month,  and  two  days  thereafter  he  was  duly 
appointed  ancillary  receiver  by  the  United  States  District  Court  for 
the  District  of  New  Jersey,  and  he  duly  qualified  the  next  day,  and 
thereupon  became  vested  with,  and  took  possession  of,  all  the  assets 
of  the  company  within  the  district  of  New  Jersey,  including  the  said 
plant  and  lease,  and  that  in  consequence  thereof  performance  by  the 
defendants  of  the  contract  of  their  testator  was  rendered  impossible 
by  operation  of  law. 

The  allegations  of  the  second  defense,  material  to  the  present  in- 
quiry, are  the  same  as  those  contained  in  the  first  defense,  with  the 
exception  that,  instead  of  alleging  that  performance  by  the  defendants 
was  prevented  by  operation  of  law,  they  therein  allege  that  the  pro- 
ceedings in  bankruptcy  against  the  United  Silk  Manufacturing  Com- 
pany were  instigated  by  the  plaintiff,  and  that  performance  by  the 
defendants  was  therefore  rendered  impossible  by  his  acts  and  conduct. 

In  the  third  defense  the  preceding  allegations  of  the  answer  are 
incorporated  by  reference,  and  defendants  further  allege  that  in  ad- 
vance of  the  time  for  performance  of  the  contract  they  duly*  notified 
the  plaintiff  of  the  death  of  their  testator  and  concerning  said  bank- 
ruptcy proceedings,  and  that  they  would  perform  any  contract  be- 
tween him  and  their  testator  as  soon  as  the  United  Silk  Manufactur- 
ing Company  should  be  reinvested  with  title  to  its  former  as!$ets,  and, 
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in  effect,  requested  that  the  time  of  performance  be  extended  accord- 
ingly, but  that  plaintiff  refused  to  grant  such  extension,  and  notified 
the  defendants  that,  if  they  failed  to  perform  at  the  time  specified  in 
the  contract,  he  would  refuse  to  accept  performance  at  any  time  there- 
after; that,  if  the  agreement  set  forth  in  the  complaint  was  made 
between  the  plaintiff  and  the  decedent,  the  United  Silk  Manufacturing 
Company  duly  authorized  him  to  enter  into  it  or  duly  ratified  or  coo- 
firmed  the  contract;  that  on  or  about  the  19th  of  December,  1912, 
an  order  was  duly  made  in  said  bankruptcy  proceedings  by  one  of 
the  judges  of  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York  dismissing  the  proceeding,  and  authorizing 
the  receiver  to  reinvest  the  United  Silk  Manufacturing  Company  with 
the  title  to  all  of  its  assets  and  effects,  and  that  on  the  15th  day  of 
January  thereafter  the  appointment  of  the  ancillary  receiver  was  duly 
vacated,  and  he  was  likewise  directed  to  reinvest  the  company  with 
title  to  all  of  its  assets  and  effects  which  passed  to  him  as  ancillary 
receiver^  that  thereupon  the  defendants  were  ready,  willing,  and 
able  to  perform  the  contract  alleged  in  the  complaint  and  offered  so 
to  do,  but  the  plaintiff  refused  to  permit  the  defendants  or  the  United 
Silk  Manufacturing  Company  to  perform  the  same,  and  that  there- 
after the  company  sold  and  transferred  the  machinery  and  effects 
and  lease  "to  one  Isaac  Mendelson,  a  broker  of  the  plaintiff  herein, 
for  a  sum  less  than  the  price  to  be  paid  therefor  under  the  terms  of 
the  alleged  contract  referred  to  in  the  complaint";  that  such  pur- 
chase was  instigated  by  the  plaintiff,  and  was  for  his  benefit,  and  that 
of  said  Mendelson,  with  whom  he  was  associated  in  business. 

[3]  An  affirmative  defense  is  regarded  as  a  separate  plea,  and  in 
determining  its  sufficiency  all  of  the  allegations  of  the  complaint  not 
denied  in  the  separate  defense,  even  though  elsewhere  denied  by  the 
answer,  are  deemed  admitted.  Douglass  v.  Phoenix  Insurance  Co., 
138  N.  Y.  209,  33  N.  E.  938,  20  L.  R.  A.  118,  34  Am.  St.  Rep.  448; 
Eells  V.  Dumary,  84  App.  Div.  105,  82  N.  Y.  Supp.  531 ;  Empire  Trust 
Co.  V.  Magee,  supra;  Fleischmann  v.  Stem,  90  N.  Y.  110.  These 
defenses  do  not  fall  within  the  category  of  defenses  by  way  of  con- 
fession and  avoidance.  A  denial  of  the  execution  of  the  contract  was 
not  essential  to  these  defenses,  and  it  may  fairly  be  said  that  they  are 
predicated  upon  the  existence  of  the  contract ;  but  the  plaintiff's  cause 
of  action  is  for  a  breach  of  the  contract,  and  each  of  these  defenses 
is  pleaded  upon  the  theory  that  there  has  been  no  breach  of  the  con- 
tract on  the  part  of  the  decedent  or  of  the  defendants.  Each  defense 
is  interposed  upon  the  theory  that  the  plaintiff  did  not  duly  tender 
performance,  and  that  the  defendants  did  not  fail  or  refuse  to  per- 
form, for  the  reason  that  as  pleaded  in  the  first  defense  performance 
was  prevented  by  operation  of  law,  and  in  the  second  because  the 
plaintiff  himself  prevented  performance,  and  tn  the  third  for  the  rea- 
son that  defendants  duly  tendered  performance,  and  plaintiff  refused 
to  accept  performance,  and  was  guilty  of  acts  which  relieved  defend- 
ants from  liability  to  perform.  These  facts  are  inconsistent  with  the 
allegations  of  the  complaint,  and  therefore  could  not  be  proved  if  the 
allegations  stand  admitted,  as  they  do  so  far  as  these  separate  def  ens- 
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es  are  concerned  if  not  therein  denied.  Fleischmann  v.  Stern,  sapra ; 
Empire  Trust  Co.  v.  Magee,  supra. 

[4]  The  allegations  which  the  defendants  have  been  required  to 
make  more  definite  and  certain  are  to  the  effect  that,  if  the  decedent 
executed  the  agreement,  he  was  authorized  so  to  do  by  the  United 
Silk  Manufacturing  Company  or  it  duly  ratified  and  confirmed  the 
contract.  The  application  to  have  those  allegations  made  more  defi- 
nite and  certain  was  clearly  frivolous,  and  entitled  to  but  scant  con- 
sideration. It  is  quite  immaterial  to  the  plaintiff  whether  the  decedent 
was  authorized  to  make  the  contract  when  he  signed  it,  or  whether  the 
company  subsequently  ratified  his  act.  The  only  materiality  of  these 
allegations  is  to  show  that  defendants  could  have  performed  but  for 
the  bankruptcy  proceedings  and  perhaps  to  show  that  the  plaintiff 
knew  that  the  decedent  had  not  acquired  title  at  the  time  the  contract 
was  made  and  might  be  unable  to  obtain  title,  which,  however,  is  not 
alleged.  The  complaint  does  not  show  whether  or  not  the  contract 
was  in  writing;  but  it  is  alleged  in  the  complaint  that  the  decedent- 
made  the  contract,  and  it  is  not  alleged  in  these  separate  defenses  that 
in  making  it  he  was  acting  as  agent  for  the  United  Silk  Manufactur- 
ing Company;  and  therefore  there  is  no  necessity  that  the  allegations 
be  made  more  definite  and  certain,  on  the  theory  of  requiring  him  to 
state  whether  he  made  the  contract  as  principal  or  as  agent. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs.    All  concur. 


In  re  LEVENGSTON'S  WILL. 
(Supreme  Court,  Appellate  Division,  Third  Department.    Jnly  8,  1918.) 

1.  WnxB  (J  133*) — Pbobatb — Suitioibnct  or  Evidence — Exeoutioh  or  Holo- 

OBAFHIC  WnX. 

A  will  written  by  testator  at  his  club  on  a  sheet  of  Its  letter  paper, 
dated  and  signed  by  him,  and  shown  to  attesting  witnesses  as  his  will, 
was  executed  as  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {{  342-344;  Dec.  Dig. 
f  133.*] 

2.  Wuxs   (I   188*) — ^Pbobate— SxnnciXNOT   of   Bvidewce — Attestation    or 

HOLOOBAFHIO    Wux. 

In  respect  to  holographic  wills,  the  rule  as  to  the  method  of  publica- 
tion Is  not  so  severe  as  where  the  will  Is  drawn  by  a  scrivener;  and 
where  testator  wrote  his  own  will,  and  at  different  times  on  the  same 
day  showed  It  to  attesting  witnesses,  who  separately  signed  In  his  pres- 
ence, but  not  in  presence  of  each  other,  there  was  a  legal  attestation. 

(Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  if  342-844:  Dec.  DIk. 
i   133.«] 

3.  Wills  (§  55*)— Mkntai.  CAPAorrr — Suiticibnot  of  Etidkncb. 

Evidence  at  the  hearing  upon  the  probate  of  a  holographic  will  held  to 
show  that  at  the  time  the  testator  executed  the  will  he  was  of  suffi- 
ciently sane  mind  to  make  It 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  187-158,  161;  Dec. 
Dig.  f  65.»] 

*For  oUiw  CUM  IM  Mm*  topic  A  i  MUUBaB  in  Dae.  *  Am.  Digs.  1907  to  date,  *  RepV  Indtxw 
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4.  Wnxs  (f  166*)— rBAUD  and  TJNDUit  Influence — Sufficienot  of  Etidence. 

Erldence  at  a  hearing  upon  the  probate  of  a  will  written  by  the  tes- 
tator himself,  and  leaving  his  whole  estate  to  a  former  mistress,  held 
to  show  that  its  execution  was  not  obtained  by  fraud  and  undue  influ- 
ence. •-     • 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  If  421-^7;  Dec. 
Dig.  i  166.»] 

Appeal  from  Surrogates'  Court,  Saratoga  County. 

In  the  matter  of  the  probate  of  the  last  will  and  testament  of  Harry 
M.  Levengston,  Jr.,  Harry  M.  Levengston,  Sr.,  contestant.  From  a 
decree  of  the  Surrogate's  Court  admitting  to  probate  the  alleged  last 
will  and  testament  of  Harry  M.  Levengston,  Jr.,  deceased,  the  con- 
testant appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Rockwood  &  McKelvey,  of  Saratoga  Springs,  for  appellant.  Leary 
&  FuUerton,  of  Saratoga  Springs,  for  respondent. 

LYON,  J.    The  instrument  offered  for  probate  was  as  follows : 
"The  Saratoga  Club.     Saratoga  Springs,  N.  T. 
"October  6th,  1911.     Last  Will  and  Testament  of  H.  M.   Levengston,  Jr. 
It  is  my  desire  that  all  property,  whether  real  or  personal,  belonging  to  me, 
shall  go  to  Miss  Caroline  M.  Finlay  at  my  death.  H.  M.  Levengston,  Jr. 

"Witnessed   by: 

"David  W.  Mabee. 
"John  A'Heam." 

Testator  died  unmarried  in  March,  1912,  about  five  months  after 
the  execution  of  the  will.  A  petition  for  the  probate  thereof  was 
presented  to  the  Surrogate's  Court  of  Saratoga  county  the  following 
June.  Objections  to  the  probate  were  filed  by  Harry  M.  Levengston, 
Sr.,  the  father  and  sole  heir  at  law  and  next  of  kin  of  decedent.  The 
surrogate  rendered  his  decision  in  November,  1912,  admitting  the 
will  to  probate.  From  the  decree  entered  thereon  the  contestant 
took  this  appeal. 

The  grounds  of  objection  to  probate  specified  by  contestant  were, 
in  effect,  threefold:  That  the  will  was  not  executed  and  attested  as 
prescribed  by  law;  that  testator  was  not  at  the  time  of  making  the 
will  of  sound  mind  and  memory  and  capable  of  making  a  will;  and 
that  its  execution  was  obtained  by  fraud  and  undue  influence. 

[1,  2]  As  to  the  first  ground  of  objection,  the  instrument  was  writ- 
ten by  the  testator,  a  layman,  in  the  rooms  of  the  Saratoga  Club,  of 
which  he  was  a  member,  upon  a  sheet  of  the  letter  paper  of  the  ciub, 
about  2  o'clock  in  the  afternoon  of  the  day  upon  which  it  bears  date. 
After  writing  the  will  and  signing  it  the  testator  called  witness  Mabee, 
who  was  also  a  member  of  the  club,  over  to  the  desk  where  he  had 
written  it,  and  showing  him  the  instrument  asked  him  to  sign  it,  say- 
ing it  was  his  last  will  and  testament,  that  he  had  an  income  of  $1,- 
CXX)  per  year,  and  wanted  Miss  Finlay  to  have  it,  and  asked  witness 
Mabee  not  to  say  an3rthing  about  it,  as  he  did  not  want  it  known  about 
town.    Mabee  saw  the  signature  of  the  testator  thereon,  and  in  testa- 

•For  otber  cimb  see  lame  topic  ft  i  mncBiB  In  Dec.  ft  Am.  DIge.  1907  to  dato,  *  Rep'r  Indazei 
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tor's  presence  signed  his  name  as  a  witness  thereto.  About  6  o'clock 
that  afternoon  the  witness  A'Heam,  who  was  steward  of  the  club, 
came  on  duty.  About  7  o'clock  testator  handed  him  the  instrument, 
telling  him  it  was  his  will,  and  requested  him  to  sign  it  as  a  witness, 
which  he  did  in  testator's  presence,  after  reading  it  over.  On  the 
following  day  testator  sent  the  will  inclosed  in  an  envelope  with  an 
affectionate  letter  to  Caroline  Finlay,  the  sole  legatee  therein  named, 
in  whose  possession  it  seems  to  have  thereafter  remained  until  the 
time  when  it  was  offered  for  probate.  The  evidence  above  referred 
to  is  sufficient  to  establish  the  execution  and  attestation  of  the  will  as 
required  by  law.  Matter  of  Akers,  74  App.  Div.  461,  77  N.  Y.  Supp. 
643,  affirmed  on  opinion  below,  173  N.  Y.  620,  (£  N.  E.  1103;  Matter 
of  Phillips,  98  N.  Y.  267;  Matter  of  Marley,  140  App.  Div.  823,  125 
N.  Y.  Supp.  886;  Matter  of  Burns,  88  App.  Div.  611,  84  N.  Y. 
Supp.  554.  The  rule  in  respect  to  holographic  wills  as  to  the  man- 
ner and  method  of  publication  is  not  so  close  and  severe  as  where 
the  will  is  drawn  and  executed  under  the  direction  of  an  experienced 
scrivener.  A  substantial  compliance  with  the  statute  is  sufficient. 
Matter  of  Beckett,  103  N.  Y.  167,  8  N.  E.  506;  Matter  of  Akers, 
supra.     We  have  not  overlooked  Matter  of  Keeffe.  155  App.  Div. 

575,  141  N.  Y.  Supp.  5,  affirmed  without  opinion  209  N.  Y. ,  102 

N.  E. ,  reversing  the  probate  of  a  purported  will  which  was  not 

signed  by  the  testator  in  the  presence  of  either  witness,  and  which 
was  presented  to  one  of  the  witnesses  so  folded  that  the  signature  of 
the  testator  to  the  instrument  could  not  be  seen.  In  this  latter  cir- 
cumstance rests  the  vital  distinction  between  the  Keeffe  Case  and 
the  case  at  bar,  the  court  holding,  as  in  the  cases  above  cited,  that 
where  a  will  has  not  been  signed  by  the  testator  in  the  presence  of 
either  witness,  the  testator  must,  with  his  signature  to  tKe  will  visible, 
acknowledge  the  same  to  each  of  the  witnesses,  and  that  an  ac- 
knowledgment to  only  one  of  the  witnesses  is  insufficient. 

[3]  As  to  the  second  ground  of  objection  to  the  probate  of  the 
will,  that  testator  was  not  at  the  time  of  making  it  of  sound  mind 
and  memory  and  capable  of  making  a  will,  it  appears  that  testator  was 
at  that  time  about  25  years  of  age;  that  he  had  been  to  an  extent 
mentally  deficient  from  the  time  of  his  birth,  had  been  allowed  too 
much  money,  and  had  generally  been  unreasonably  indulged  from  his 
earliest  years ;  that  as  a  boy  he  was  backward  in  his  studies,  and  not 
up  to  the  usual  mental  standard  of  boys  of  his  age ;  that  before  be- 
coming of  age  he  became  addicted  to  the  use  of  intoxicating  liquors, 
which  habit  increased  with  his  age  until  he  very  frequently  drank 
to  excess;  that  while,  when  sober,  he  seems  to  have  been  pleasant 
and  companionable,  when  badhr  intoxicated  he  was  profane,  vulgar, 
ugly,  and  at  times  delirious.  The  evidence  shows  that  when  sober  he 
was  rational,  knew  what  he  wanted,  and  was  set  in  his  ways;  that 
he  was  fond  of  hunting  and  of  other  sports,  and  could  play  a  good 
game  of  cards.  The  evidence  is  that  at  the  time  of  drawing  the  will 
and  obtaining  the  signature  of  witness  Mabee  he  was  entirely  sober, 
and  the  language  of  the  will  indicates  that  at  the  time  it  was  drawn 
he  was  rational.    Witness  Riordan  testifies  that  testator  was  perfectly 
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sober  at  6  o'clock  when  the  witness  left  the  club.  However,  witness 
A'Heam  testifies  that  at  the  time  he  signed  as  a  witness  testator  was 
under  the  influence  of  liquor,  but  the  testator  seems  to  have  known 
what  he  wanted  and  to  have  been  able  to  intelligently  state  to  the 
witness  that  the  paper  was  his  will,  and  that  he  wanted  him  to  sign 
as  a  witness.  The  letter  written  by  him  to  the  legatee  the  following 
day  inclosing  the  will  was  wholly  rational,  and  indicated  that  making 
the  will  was  his  intelligent  and  deliberate  act.  The  letter  was  as  fol- 
lows : 

"The  Saratoga  Club,  Saratoga  Springs,  N.  Y. 
"My  Own  Darling: 

"Am  sending  yon  a  paper  which  is  in  every  way  absolutely  legal,  and 
want  you  to  be  very  careful  to  put  It  where  It  won't  get  lost  I  want  to  see 
you  awfully,  but  I  have  made  up  my  mind  not  to  come  to  your  house  unless 
I  can  truthfully  say  that  I  have  not  had  one  single  drink.  I  will  be  up  be- 
tween 6  and  7  tonight,  under  the  conditions  I  have  named. 

"As  ever,  Harry. 

"P.  S. — Send  me  word  by  bearer  bow  you  are,  and  please  be  nice  and  don't 
say  anything  cross.  H." 

The  contestant  called  upon  the  issues  as  to  the  capability  of  the 
testator  to  make  a  will  three  witnesses,  two  experts  and  a  layman, 
the  testimony  of  the  latter  of  whom  was  entitled  to  little  weight.  It 
would  seem  that  had  the  testator  when  sober  been  of  unsound  mind 
and  memory,  and  incapable  of  making  a  will,  ample  evidence  of  that 
fact  might  have  been  obtained  from  credible  witnesses  residing  in  Sar- 
atoga, where  testator  had  lived  his  whole  lifetime,  as  to  irrational  acts 
relating  to  ordinary  affairs  committed  by  him  when  sober.  In  his 
opinion  the  surrogate  says : 

"The  will  itself  betrays  no  irrationality.  It  was  written  by  deceased  in 
bis  own  hand  and  without  assistance.  It  clearly  expresses  the  wish  In  his 
mind  at  the  time  of  its  execution.  *  *  *  I  am  constrained  to  believe  from 
all  the  circumstances  of  the  case  that  the  decedent  had  sufficient  capacity 
and  soundness  of  mind  to  make  the  will  in  question  within  the  meaning  of 
the  stetute." 

Under  all  the  evidence,  it  must  be  held  that  at  the  time  the  testator 
made  the  will  he  was  of  sufficiently  sane  mind  to  make  it. 

[4]  As  to  the  third  ground  of  objection  to  the  probate  of  the  will, 
that  its  execution  was  obtained  by  fraud  and  undue  influence,  it  ap- 
pears that  for  about  four  years  prior  thereto  the  testator  had  practi- 
cally maintained  a  house  at  Saratoga  where  he  lived  with  the  legatee, 
a  dressmaker,  who  was  unmarried,  and  about  seven  years  his  senior, 
as  his  mistress.  The  circumstances  attending  the  inception  of  these 
illicit  relations  do  not  appear,  but  the  learned  surrogate  says,  "If  it 
were  his  blame,  the  will  would  be  entirely  praiseworthy  in  its  re- 
sults." However  that  may  be,  her  influence  seems  to  have  been  to 
restrain  him  from  drinking,  and,  aside  frcnn  her  relations  with  the 
testator,  the  evidence  discloses  nothing  against  her  character.  That 
the  testator  had  deep  affection  for  her  appears  throughout  the  evi- 
dence, and  particularly  in  the  eleven  letters  which  he  wrote  her  dur- 
ing her  absence  in  Canada,  commencing  about  six  weeks  prior  to  the 
making  of  the  will.  The  testator's  relations  with  his  father,  whose 
character  and  life  the  testator  seems  to  have  criticised,  had  been  for 
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years  very  much  strained ;  his  father  having  practically  excluded  the 
testator  from  his  home  during  the  absence  of  testator's  mother.  His 
relations  with  his  mother  were  apparently  tender  and  affectionate, 
and  upon  her  part  overindulgent.  There  is  no  direct  evidence  es- 
tablishing the  exercise  of  fraud  and  undue  influence  upon  the  part  of 
Miss  Finlay  in  procuring  the  execution  of  the  will,  nor  from  which 
fraud  and  undue  influence  can  properly  be  inferred.  The  evidence 
shows  that  the  testator  was  set  in  his  way  and  headstrong,  and  all 
the  evidence  bearing  upon  the  subject  indicates  that  the  making  of 
the  will  was  the  exercise  of  his  free  act,  wholly  untrammeled  by  fraud 
or  undue  influence.  Not  only  that,  but  under  all  the  circumstances 
disclosed  by  the  evidence,  making  his  will  as  he  did  was  apparently 
the  natural  thing  for  him  to  do. 

The  decree  of  the  surrogate  admitting  the  will  to  probate  was  cor- 
rect, and  should  be  aiSrmed. 


PEOPLE  V.  HBINEMAN. 
(Supreme  Cknirt,  Appellate  Dirlaioii,  First  Department.    July  10,  1918.) 

1.  HoinciDx  (I  244*) — Bvidbkcb — Sufucibnct — Seu-Dkfknse. 

In  a  prosecution  for  manslaughter,  where  the  defense  was  self-defense, 
evidence  held  sufficient  to  show  that  the  defendant  could  have  escaped 
without  danger  to  himself,  and  therefore  to  justify  a  conriction. 

[Ed.  Note.— For  other  cases,  see  Homicide,  Cent  Dig.  8|  607-609 ;  Dec. 
Dig.  S  244.*] 

2.  Cmminai  Law  (§  656*) — Condtjoi  of  Trial — Reiiabks  of  Jxtdob. 

In  a  prosecution  for  manslaughter,  where  the  court,  after  counsel  for 
the  defense  had  summed  up  to  the  Jury,  asked  him  to  repeat  his  motion 
for  a  directed  verdict  and  again  overruled  the  motion,  making  certain  re- 
marks as  to  the  distinction  between  murder  and  manslaughter,  such  re- 
marks, while  improper  at  that  time,  are  not  reversible  error,  being  ad- 
dressed only  to  a  question  of  law,  where  the  Jury  is  properly  instructed 
that  they  are  the  sole  Judges  of  the  facts,  since  the  Jury  could  not  have 
construed  the  remarks  as  an  instruction  to  them. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Gent  Dig.  |S  1520-1523. 
1527,  1686;  Dec.  Dig.  §  655.*] 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

William  Heineman  was  convicted  of  manslaughter  in  the  first  de- 
gree, and  he  appeals.    Affirmed. 

See,  also,  142  N.  Y.  Supp.  1135. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  DOWLING,  and  HOTCHKISS,  JJ. 

Max  D.  Steuer,  of  New  York  City,  for  appellant. 
Robert  C.  Taylor,  Asst  Dist  Atty.,  of  New  Yoric  City,  for  the 
People. 

INGRAHAM,  P.  J.  The  defendant  was  indicted  for  manslaughter 
in  the  first  degree,  was  convicted,  and  appeals  from  the  judgment. 
The  homicide  was  admitted,  and  the  defense  was  self-defense. 

•For  ottaer  eisn  SM  nun*  topic  A  t  mmsBB  in  Dec.  A  Am.  Digs.  1907  to  date,  *  Rep'r  Indaxea 
142N,T.S.— 68 
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[1]  The  deAased  was  17  and  defendant  was  34  years  old.  The  de- 
ceased and  defendant  met  on  145th  street  between  Sixth  and  Seventh 
avenues.  They  had  a  scuffle,  during  which  both  fell  to  the  ground. 
They  were  separated  by  some  young  man  who  had  been  with  the 
deceased.  One  of  these  named  O'Brien  had  helped  the  deceased  up, 
held  him  against  a  stoop  and  said  to  defendant,  "For  God's  sake,  will 
you  leave,"  or,  "Will  you  go  away  and  stop  this."  Defendant,  how- 
ever, did  not  leave,  but  stood  still  with  a  pistol  in  his  hand.  The 
deceased  and  O'Brien  then  had  a  struggle,  when  deceased  got  away 
from  O'Brien,  and  defendant  shot  him.  It  would  seem  that  when 
the  shot  was  fired  the  deceased  and  the  defendant  were  about  eight 
feet  apart,  but  neither  before  nor  after  the  struggle  did  defendant 
make  the  slightest  effort  to  escape.  He  was  armed,  but  deceased  was 
not. 

If  the  evidence  of  the  people  is  believed — and  the  jury  did  believe 
it — the  defendant  could  have  escaped  without  danger  to  himself  and 
the  jury  were  justified  in  refusing  to  accept  his  defense,  and  the  ver- 
dict is  therefore  justified  by  the  evidence.  The  appeal,  however,  is 
not  based  upon  the  innocence  of  the  defendant,  and  there  was  no  ex- 
ception-taken on  the  trial  which  presents  l^al  error,  which  would 
justify  a  reversal  of  the  judgment;  but  the  defendant  claims  that  he 
is  entitled  to  a  new  trial  because  of  the  attitude  of  the  trial  judge, 
which,  it  is  claimed,  "was  expressive  of  strong  suspicion  and  disbelief 
of  the  veracity  of  the  defendant  and  of  the  witnesses  in  his  behalf, 
and  of  the  truth  of  the  defense."  This  is  claimed  to  be  shown  by  the 
question  put  by  the  court,  and  discussion  between  the  court  and  coun- 
sel for  the  defendant  in  disposing  of  objections  taken  and  motions 
made  by  defendant. 

[2]  'The  most  serious  question  is  presented  by  some  remarks  of 
the  court  to  counsel  for  the  defendant  after  a  motion  had  been  made 
and  denied  to  take  the  case  from  the  jury,  and  after  the  defendant 
had  summed  up  to  the  jury.  The  court  was  about  to  take  a  recess 
and  asked  counsel  for  defendant  about  the  motion  he  had  made  and 
which  the  court  had  denied.  There  seems  to  have  been  no  objec- 
tion to  this  discussion.  Counsel  for  defendant  did  not  object  to 
restating  his  claim  to  the  court,  but  again  restated  it,  and  the  court 
again  gave  his  reason  for  denying  the  motion.  After  this  was  com- 
pleted the  defendant  excepted  to  a  discussion  at  the  time,  in  the  na- 
ture of  a  lecture  to  defendant's  counsel,  upon  a  motion  which  had 
been  disposed  of,  and  then  asked  to  withdraw  a  juror  and  take  the 
case  away  from  the  jury,  which  motion  was  denied.  There  was  no 
request  to  direct  the  jury  to  disregard  the  observations  of  the  trial 
judge,  and  there  was  nothing  in  the  observations  made  that  had  any 
relation  to  the  issue  which  the  jury  had  to  determine.  It  was  a  use- 
less and  irrelevant  statement  of  the  judge  to  counsel,  to  correct  coun- 
sel in  what  the  judge  thought  was  his  erroneous  view  of  the  law. 
It  was  not  a  proper  time  or  place  to  instruct  counsel,  and  if  the  court 
had  at  that  time  made  any  statement  which  related  to  the  issues  of 
fact  that  the  jury  had  to  decide,  or  which  could  have  affected  the  ver- 
dict, a  serious  question  would  be  presented.    There  would  have  been 
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no  impropriety  if  the  judge  had  made  these  remarks  to  counsel  on 
denying  his  motion  to  direct  an  acquittal;  and,  although  we  think 
them  improper  at-  the  time,  they  were  not  addressed  to  the  jury  and 
could  not  have  been  understood  as  instructions  to  them.  At  most, 
they  indicated  the  view  of  the  court  on  the  question  of  law,  with 
which  the  jury  had  nothing  to  do.  The  defense  was  self-defense. 
That  subject  was  not  discussed.  What  the  court  said  related  to  a 
case  in  which  the  question  was  between  murder  and  manslaughter 
and,  in  the  course  of  the  discussion,  stated  that  if  a  homicide  had 
been  committed,  not  justifiable  or  excusable,  the  absence  of  passion 
would  make  the  crime  one  of  the  degrees  of  murder,  and  not  man- 
slaughter. In  the  charge  to  the  jury,  the  court  was  careful  to  impress 
upon  them  that  the  facts  were  for  them  to  determine.  He  cited  the 
definition  of  justifiable  homicide  from  the  Penal  Law,  and  correctly 
stated  the  law  as  to  the  defense;  and  then,  at  the  request  of  the 
defendant,  charged  the  jury  that  they  were  the  sole  and  exclusive 
judges  of  the  facts  and  that  the  jury  must  not  be  influenced  in  the 
sligrhtest  degree  by  the  opinion  of  the  court  as  to  facts. 

The  counsel  for  defendant  also  asks  for  a  reversal  of  the  judg- 
ment because  of  the  "attitude  of  the  trial  judge  throughout  the  case"; 
the  result  being  to  deprive  the  defendant  of  a  fair  trial.  We  ad- 
here to  what  we  said  in  People  v.  Acardo,  140  App.  Div.  929,  125 
.N.  Y.  Supp.  502,  and  we  cannot  approve  of  the  attitude  of  the  court 
upon  which  this  objection  of  the  defendant  is  based.  A  careful  ex- 
amination of  the  record  and  the  charge  by  which  the  case  was  sub- 
mitted to  the  jury  satisfies  us  that  the  defendant  had  a  fair  trial  be- 
fore an  impanial  jury,  and  that  the  evidence  justified  the  conviction, 
and  we  would  not,  therefore,  be  justified  in  reversing  the  judgment. 
There  are  objections  taken  by  the  defendant  to  the  charge,  but  I 
think  there  was  no  error. 

I  therefore  advise  the  affirmance  of  this  judgment.    All  concur. 


GRANNIS  V.  STEVENS  et  aL 
(Supreme  Coart,  Appellate  DiTislon,  First  Department    July  10,  1913.) 

1.  BlIXS  AND  NOTK8  (|  619*) — AOnONB — BVIDBNCB. 

In  an  action  upon  a  note,  evidence  held  sufficient  to  show  that  It  was 
not  intended  by  the  parties  tjiat  defendants  should  be  bound  thereby,  or  be 
made  to  pay. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  S  1802; 
Dec  Dig.  i  619.*] 

2.  Buxs  AND  NoTxs  ({  452*) — ^Defenses. 

In  an  action  upon  a  note,  the  maimer  may  show,  as  against  the  payee, 
that  he  received  no  consideration,  and  that  It  was  understood  by  the 
payee  that  he  should  not  be  liable. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §§  1303, 
1352-13S4,  1367-1376;    Dec.  Dig.  |  462.»] 
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3.  UsxTBT  d  67*) — Actions — DsrENsis. 

In  an  action  on  a  note  given  nominally  by  defendants,  but  In  reality  for 
money  loaned  to  their  brother,  who  agreed  to  pay  a  usurious  interest, 
usury  will  invalidate  the  note  given. 

[Ed.  Mote.— For  other  cases,  see  Usury,  Cent  Dig.  H  140,  141;  Dec. 
Dig.  I  67.»] 

McLaughlin,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Arthur  E.  Grannis  against  JcJin  Stevens  and  another. 
From  a  judgment  for  defendants,  and  an  order  denying  his  motion 
for  new  trial,  plaintiff  appeals.     Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN.  I^UGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Frank  L.  Crocker,  of  New  York  City,  for  appellant. 
Henry  G.  Gray,  of  New  York  City,  for  respondents. 

LAUGHLIN,  J.  This  is  an  action  to  recover  on  a  promissory  note 
made  by  the  defendants  on  the  14th  day  of  April,  1910,  whereby  they 
promised  to  pay  to  the  order  of  the  plaintiff  one  year  from  date  the 
sum  of  $60,000  at  the  office  of  Stevens  &  Co.,  New  York  City,  with 
interest  at  6  per  centum  per  annum.  The  defendants  pleaded,  among 
other  things,  that  the  note  was  given  solely  for  the  accommodation 
of  the  plaintiff  and  without  consideration ;  that  it  was  usurious ;  that 
it  was  fraudulently  diverted  from  the  purpose  for  which  it  was  intend- 
ed, and  that  it  was  understood  at  the  time  it  was  signed  that  it  was  a 
mere  matter  of  form,  and  they  were  not  to  become  liable  thereon. 

[1]  The  plaintiff  had  been  a  member  of  the  New  York  Stock  Ex- 
change, and  had  been  suspended.  About  the  end  of  May,  1909,  before 
it  had  been  determined  whether  or  not  he  would  obtain  reinstatement 
on  the  Stock  Exchange,  he  executed  and  delivered  to  one  W.  L.  Stev- 
ens, a  brother  of  the  defendants,  a  memorandum  agreement  acknowl- 
edging indebtedness  to  him  of  $10,000  for  money  loaned  on  May  15, 
1909,  and  reciting  that,  if  the  plaintiff  could  obtain  reinstatement  with- 
in two  months,  it  was  their  desire  to  enter  into  partnership,  and,  if  he 
could  not  obtain  such  reinstatement,  he  would  sell  his  membership  in 
the  Stock  Exchange  and  loan  the  proceeds  to  Stevens,  to  be  employed 
"in  his  stock  exchange  business  on  terms  to  be  later  agreed  upon 
which  will  return  Mr.  Grannis  not  less  than  $10,000  a  year."  The 
plaintiff  did  not  succeed  in  obtaining  reinstatement  to  membership  in 
the  Stock  Exchange. 

According  to  the  testimony  of  W.  L.  Stevens,  the  plaintiff,  on  sell- 
ing his  seat  on  the  Stock  Exchange,  returned  the  $10,000  he  had  bor- 
rowed, and  said  that  he  would  not  put  the  balance  into  Stevens'  firm, 
which  was  then  composed  of  one  Henry  Coolidge  and  himself,  while 
Coolidge  was  a  member  thereof,  and  they  succeeded  in  finding  one 
Henning,  who  was  a  member  of  the  Stock  Exchange,  to  join  the  firm 
in  place  of  Coolidge.  The  organization  of  the  new  firm  was  evidently 
contemplated  at  the  time  of  the  execution  of  the  note,  for  the  evidence 
shows  that  it  was  formed  the  next  day,  and  was  composed  of  W.  L. 
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Stevens  and  HeiBiing.    The  defendants  were  in  the  employ  of  their 
brother's  firm  at  salaries  of  $15  per  week,  and  had  no  interest  in  the 

firm. 

The  uncontroverted  evidence  is  that  they  had  no  negotiations  with 
the  plaintiff  with  respect  to  the  making  of  this  note,  and  that  the  loan 
was  not  made  to  them,  but  to  their  brother,  the  check  therefor  for 
$60,000  having  been  drawn  the  day  before  and  delivered  to  their  broth- 
er's attorney,  who,  after  the  execution  of  the  note,  drew  his  check  to 
their  brother  for  the  amount.  The  preponderance  of  the  evidence 
also  shows  that  after  this  loan  had  been  negotiated  between  the  plain- 
tiflF  and  defendants'  brother  on  an  understanding  precisely  the  same 
as  that  contemplated  by  said  memorandum  agreement,  namely,  that 
plaintiff  was  not  to  become  a  member  of  the  firm,  but  was  to  receive 
$10,000  per  annum  for  the  use  of  his  money,  the  defendants  were 
stunmoned  to  the  main  office  of  their  brother's  firm,  and  were  request- 
ed to  sign  this  note,  which  had  already  been  prepared,  and  to  take 
their  brother's  note  for  a  like  amount  for  the  purpose  of  securing  their 
brother's  firm  against  adverse  action  by  the  Stock  Exchange  which  it 
was  anticipated  would  likely  be  taken  under  the  rules  of  the  Stock  Ex- 
change if  it  became  known  that  the  plaintiff,  a  suspended  member  of 
the  Exchange,  had  loaned  the  money  to  the  defendants'  brother's  firm, 
one  member  of  which  was  a  member  of  the  Exchange,  and  that  in  the 
presence  of  the  plaintiff  it  was  stated  to  them  by  their  brother  or  his 
attorney  that  their  signing  the  note  was  a  mere  matter  of  form,  and 
that  they  would  not  incur  any  liability  thereby.  The  evidence  further 
shows  that  the  note  was  retained  in  the  possession  of  the  attorney  for 
the  defendants'  brother  for  between  five  and  eight  months,  and  was 
not  delivered  to  the  plaintiff  until  the  defendants'  brother  failed  to 
make  payments  in  accordance  with  the  contract  between  him  and  the 
plaintiff,  and  that  ten  days  after  the  money  was  loaned  the  plaintiff 
and  the  defendants'  brother  made  a  formal  agreement  to  the  effect 
that  the  excess  of  the  $10,000,  which  plaintiff  was  to  receive  per  an- 
num for  the  use  of  his  money  according  to  the  agreement  between  him 
and  W.  L.  Stevens  at  the  time  the  note  was  made,  over  and  above  the 
legal  rate  of  interest,  viz.,  $533  per  month,  should  be  deemed  salary ; 
but  the  evidence  shows  that  the  plaintiff  never  performed  any  services 
for  the  defendants'  brother's  firm,  and  that  it  was  not  intended  that 
he  should,  and  although  he  was  permitted  to  draw  on  the  firm,  and 
received  $10,000  per  annum  or  more,  his  drafts  were  charged  to  the 
defendants'  brother's  account. 

[2,  3]  At  the  close  of  the  evidence  both  parties  moved  for  a  direc- 
tion of  a  verdict,  and  thu*  the  facts  were  submitted  to  the  court.  It 
is  perfectly  plain,  I  think,  from  the  evidence  that  this  loan  was  not 
made  to  the  defendants,  but  to  their  brother,  and  that  the  transaction 
took  the  form  it  did  merely  to  prevent  suspension  of  the  defendants' 
brother's  firm  by  the  New  York  Stock  Exchange.  The  delivery  of  the 
note  as  a  valid  obligation  of  the  defendants  was  neither  authorized 
nor  contemplated.  The  case  fairly  falls  witfiin  the  rule  that  it  may 
be  shown  by  the  maker  of  a  promissory  note,  who  has  received  no  con- 
sideration therefor,  as  against  the  payee,  that  it  was  understood  that 
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he  was  not  to  be  liable  thereon.  Higgins  v.  Ridgway,  153  N.  Y.  130, 
47  N.  E.  32.  Moreover,  if  the  defendants  had  authorized  the  delivery 
of  the  note  and  gave  it  for  the  purpose  of  enabling  their  brother  to  ob- 
tain the  loan,  it  would  be  tainted  with  the  usurious  contract  made  be- 
tween the  plaintiff  and  their  brother  upon  which  it  was  based. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs. 

INGRAHAM,  P.  J.,  and  CLARKE  and  SCOTT,  JJ.,  concur. 

McLaughlin,  T.  I  am  unaWe  to  concur  in  the  opinion  of  Mr. 
Justice  LAUGHLIN  for  the  following  reasons : 

First.  There  was  sufficient  consideration  for  the  note.  It  was 
given  for  $60,000  actually  loaned  by  the  plaintiff  to  W.  L.  Stevens,  a 
brother  of  the  defendants.  Prior  to  the  time  the  loan  was  made,  W. 
L.  Stevens  and  the  plainti-ff  were  members  of  the  New  York  Stock 
Exchange,  but  the  latter  had  been  suspended.  His  efforts  to  be  re- 
instated having  failed,  he  sold  his  seat,  and  out  of  the  moneys  re- 
ceived the  loan  was  made.  W.  L.  Stevens  for  certain  reasons  desired 
to  conceal  from  the  Exchange  the  fact  that  he  was  the  borrower, 
and  he  thereupon,  in  pursuance  of  an  arrangement  with  the  defendants, 
gave  to  them  his  note  for  $60,000,  and  they  gave  to  the  plaintiff  the 
note  in  suit.  The  defendants  still  hold  the  note  of  W.  L.  Stevens. 
The  transaction  was  thoroughly  understood  by  the  defendants.  One 
of  them  testified: 

"Q.  But  you  knew  the  note  had  to  be  signed  by  you  before  your  brother 
Lewis  would  get  the  $60,000?    A.  I  did. 

"Q.  Tou  knew  that  the  $60,000  was  necessary  to  save  his  firm?  A.  Yes. 
He  did  get  the  $60,000,  and  he  gave  us  his  note.  The  hrm  has  failed.  Our 
note  has  not  been  paid." 

The  case  is  distinguishable  from  Higgins  v.  Ridgway,  153  N.  Y. 
130,  47  N.  E.  32,  cited  in  the  prevailing  opinion.  There  the  defend- 
ant made  a  note  to  his  own  order,  indorsed  it,  and  delivered  it  to  a 
bank  solely  for  its  accommodation.  It  was  held  that  a  recovery  could 
not  be  had  since  the  note  was  made,  without  consideration,  for  the 
accommodation  of  the  party  who  was  trying  to  recover  upon  it. 

The  testimony  of  the  defendants  to  the  eiiect  that  they  were  in- 
formed by  their  brother  that  the  giving  of  the  note  was  a  matter  of 
form,  and  they  would  not  be  called  upon  to  pay  it,  does  not  pre- 
vent a  recovery.  Such  testimony  ought  not  to  have  been  received. 
There  are  numerous  authorities  to  the  effect  that  parol  evidence  of 
an  oral  agreement  made  at  the  time  of  t^e  making  of  a  promissory 
note  cannot  be  received  for  the  purpose  of  varying,  qualifying,  or 
contradicting  its  terms.  Jamestown  Business  College  Association  v. 
Allen,  172  N.  Y.  291,  64  N.  E.  952,  92  Am.  St.  Rep.  740,  and  cases 
there  cited. 

There  is  a  line  of  authorities  holding  that  parol  evidence  may  be 
received  to  show  a  conditional  delivery,  and  tfiat  the  note  is  not  to 
take  effect  until  the  happening  of  some  condition  precedent.  This 
was  not  a  conditional  delivery,  but  an  absolute  one.     The  contract 


Digitized  by 


Google 


Sup.  Ct)  FBOFLB  V.  HENNESST  839 

became  complete  when  the  note  was  delivered  in  exchange  for  the 
money  loaned.  The  note  was  given  for  a  proper  consideration.  The 
defendants  by  it  agreed  to  pay  a  given  amount  at  a  specified  time. 
If  an  agreement  had  been  made  that  the  note  should  not  be  collected 
or  that  its  payment  should  not  be  enforced,  it  would  have  amounted 
to  nothing,  because  an  action  could  notwithstanding  have  been  main- 
tained upon  it  when  the  same  fell  due.  Mead  v.  National  Bank,  89 
Hun.  102,  34  N.  Y.  Supp.  1054. 

Second.  The  evidence,  as  I  read  the  record,  does  not  establish  that 
the  loan  was  usurious.  The  note  upon  its  face  bears  6  per  cent,  in- 
terest. It  is  true  that  about  a  year  before  the  note  was  made  the 
plaintiff  signed  a  written  statement  in  which  he  acknowledged  that 
he  was  indebted  to  W.  L.  Stevens  in  the  sum  of  $10,000;  that  he 
would  endeavor  to  get  reinstated  on  the  Stock  Exchange,  and,  if  he 
succeeded  within  two  months  in  doing  so,  he  would  enter  into  part- 
nership with  Stevens,  and,  if  he  failed  within  that  time,  he  would 
sell  his  seat  and  lend  the  proceeds  to  Stevens,  to  be  employed  in  his 
stock  exchange  business  "on  terms  to  be  later  agreed  upon,  which 
will  return  Mr.  Grannis  not  less  than  $10,000  a  year."  This  agree- 
ment was  not  acted  upon,  but  about  two  weeks  after  the  loan  was 
made  another  agreement  was  entered  into  by  which  the  plaintiff  was 
employed  by  Stevens'  firm  at  a  salary  of  $533  a  month  or  more,  de- 
pending upon  the  amount  of  business  which  he  brought  in,  and  he 
did  render  some  service.  The  only  evidence  that  the  transaction  was 
usurious  is  the  statement  contained  in  the  agreement  made  in  1909 
that  the  loan,  if  made,  should  yield  Mr.  Grannis  not  less  than  $10,- 
000  a  year,  and  that  the  interest  on  the  note  and  the  salary  agreed  to 
be  paid  would  make  that  amotmt.  This,  I  think,  is  insufficient  to  jus- 
tify a  finding  that  the  loan  was  usurious. 

The  judgment  and  order  appealed  from  therefore  should  be  re- 
versed, and  judgment  directed  for  the  plaintiff. 


PEOPLE  ex  rel.  CITY  OF  NEW  YORK  v.  HENNESSY  et  aL 

PEOPLE  ex  rel.  MOTT  v.  SAME. 

(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1913.) 

1.  Eminent  Domain  (8  lOl*) — "Change  or  Grade"  of  Street— What  Con- 

stitutes. 

Where  a  municipality  established  a  bridge  under  a  statute  requiring  it 
to  be  liigher  than  the  old  bridge,  and  for  that  reason  built  a  viaduct  over 
the  street  approaching  the  bridge,  the  grade  of  the  street  was  changed, 
although  the  viaduct  did  not  cover  Its  whole  surface,  but  left  a  portion  at 
the  original  grade. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  U  269, 
270;  Dea  Dig.  {  101.» 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1055,  1056.] 

2.  Ekxnent  Domain  (S  101*) — Change  in  Grade  of  Streets — ^Awabd  of  Dam- 

ages. 

Where  the  grade  of  a  street  Is  changed  to  the  detriment  of  abutting 
property  owners,  allowance  of  damages  should  not  be  confined  merely  to 
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the  land  Immediately  abnttlng  on  the  street,  but  Aould  Include  the  injury 
to  the  plot  treated  as  a  whole. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  U  269, 
270;   Dea  Dig.  |  lOl.*] 

Cross-writs  of  certiorari  by  the  People,  on  the  relation  of  the  City 
of  New  York  against  John  P.  Hennessy,  president,  and  others,  consti- 
tuting the  Board  of  Assessors,  and  Jordan  L.  Mott,  and  on  the  relation 
of  Jordan  L,.  Mott  against  the  Board  of  Assessors,  to  review  an  award 
of  damages  to  relator,  Mott.  Dismissed  as  to  the  City,  and  sustained 
as  to  relator,  Mott. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Charles  J.  Nehrbas,  of  New  York  City,  for  the  City  of  New  York. 
Morgan  J.  O'Brien,  of  New  York  City,  for  relator  Mott 

SCOTT,  J.  The  relator,  Jordan  L.  Mott,  owns  a  plot  of  land  meas- 
uring 612  feet  on  Third  avenue,  352  feet  on  the  Harlem  River,  and 
710  feet  on  the  Mott  Haven  Canal,  in  the  borough  of  the  Bronx,  in 
the  city  of  New  York.  Upon  this  plot  are  buildings  used  for  many 
years  for  foundry  and  iron  working  business.  In  the  year  1890  an  act 
of  Congress  was  passed  requiring  the  replacement  of  the  existing 
bridges  over  the  Harlem  River  by  new  bridges  having  a  clear  space  of 
24  feet  above  high  tide,  and  in  1892  the  Legislature  of  this  state  passed 
an  act  providing  for  the  construction  of  a  new  Third  avenue  bridge 
(chapter  413,  Laws  1892).  The  construction  of  this  new  and  much 
higher  bridge  necessitated  the  construction  of  long  and  high  approach- 
es ;  that  at  the  northerly  end  being  built  within  the  lines  of  Third  ave- 
nue and  constituting  the  change  of  grade  for  which  relator  Mott  claims 
damages.  The  bridge  in  front  of  said  relator's  premises  consists  of  a 
masonry  and  steel  viaduct.  Between  the  westerly  side  of  the  approach 
and  the  old  sidewalk  there  remains  a  strip  at  the  original  grade  along 
the  northerly  half  of  Mott's  property.  Along  the  southerly  half  of  the 
property  there  is  no  such  strip,  as  the  approach  is  either  flush  with 
the  sidewalk  or  encroaches  upon  it.  There  can  be  no  doubt,  and  it  is 
not  disputed,  that  the  construction  of  the  approach  has  seriously  dam- 
aged the  Mott  property. 

[  1  ]  The  principal  objection  to  the  award  raised  by  the  writ  of  cer- 
tiorari sued  out  by  the  city  of  New  York  is  that  the  structure  com- 
plained of  is  not  a  change  of  grade.  This  construction  is  based  upon 
the  fact  that  the  structure  does  not  cover  the  whole  surface  of  Third 
avenue,  but  leaves  undisturbed  a  portion  of  the  street  at  its  old  f^ade. 
This  fact,  however,  does  not  of  itself  establish  that  the  construction  of 
the  approach  is  not  in  effect  a  change  of  grade.  In  Sauer  v.  City  of 
New  York,  90  App.  Div.  36,  85  N.  Y.  Supp.  636;  Id.,  180  N.  Y.  27,  72 
N.  E.  579,  70  L.  R.  A.  717;  Id.,  206  U.  S.  536,  27  Sup.  Ct  686,  51  L. 
Ed.  1176,  the  plaintiff  claimed  consequential  damages  fo  his  property 
abutting  upon  155th  street,  because  of  the  erection  in  the  street  of  an 
elevated  viaduct  supported  upon  high  iron  columns,  leaving  the  street 
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at  its  original  grade  in  front  of  the  plaintiffs'  property  undisturbed, 
except  for  the  presence  of  the  columns.  This  was  held  in  every  court 
to  constitute  a  change  of  grade  (see  Smith  v.  Boston  &  Albany  Rail- 
road Co.,  181  N.  Y.  132-137,  73  N.  E.  679),  and  was  said  by  the  Su- 
preme Court  of  the  United  States  to  be  in  full  accord  with  the  deci- 
sions of  all  other  courts  in  which  the  same  question  had  arisen,  and 
numerous  cases  to  support  this  statement  are  cited  by  the  court. 

Cases  strictly  analogous  to  the  present  are  Willis  v.  Winona,  59 
Minn.  27,  60  N.  W.  814,  26  L.  R.  A.  142,  Dore  v.  Milwaukee,  42  Wis. 
108,  and  People  ex  rel.  Hallock  v.  Hennessy,  205  N.  Y.  301,  98  N.  E. 
516.  Furthermore,  the  statute  under  which  the  bridge  and  approaches 
were  constructed  plainly  intends  that  the  approaches  built  upon  and 
over  existing  streets  shall  be  considered  as  a  change  of  grade,  and  shall 
entitle  the  abutting  owners  damaged  thereby  to  receive  compensation, 
and  such  was  the  construction  given  to  the  act  by  this  court  in  People 
ex  rel.  City  of  New  York  v.  Lyon,  114  App.  Div.  583-585,  100  N.  Y. 
Supp.  62,  affirmed  186  N.  Y.  545,  80  N.  E.  1136.  The  city  of  New 
York  places  much  reliance  upon  People  ex  rel.  City  of  New  York  v. 
Sandrock  Realty  Co.,  149  App.  Div.  656,  134  N.  Y.  Supp.  427,  af- 
firmed 207  N.  Y.  771,  101  N.  E.  1116.  That  case,  however,  arose  un- 
der a  different  statute  (chapter  147,  Laws  1894). 

By  that  statute  the  Legislature  had  provided  that  damages  should 
be  paid  to  abutters  upon  Willis  avenue  (upon  which  the.  bridge  ap- 
proach was  erected)  for  injury  to  or  interference  with  their  easements 
of  light,  air,  and  access,  but  had  limited  such  damages  to  property  ly- 
ing south  of  133d  street  on  the  theory  apparently  that,  in  consequence 
of  the  widening  of  the  avenue  above  that  street,  no  injury  would  be 
done  to  the  street  easements  of  abutting  property.  By  another  sec- 
tion of  the  act,  as  construed  by  this  court  and  the  Court  of  Appeals, 
damages  for  change  of  grade  were  to  be  awarded  only  to  owners  of 
land  abutting  on  streets  which  intersect  Willis  avenue.  The  Sandrock 
Realty  Company's  property  abutted  on  Willis  avenue,  but  was  north 
of  133d  street,  so  that  it  was  entitled  to  damages  under  neither  section 
of  the  act  The  scheme  of  the  present  act  is  quite  different  and  plainly 
contemplates  an  award  of  damages,  as  for  a  change  of  grade,  to  the 
owners  of  lands  abutting  upon  Third  avenue. 

[2 J  The  writ  of  certiorari  sued  out  by  the  property  owners  brings 
up  for  review  the  amount  allowed  for  damages,  which  the  relator 
claims  is  plainly  inadequate.  We  are  of  the  opinion  that  he  is  right  in 
this  contention,  not  only  because  of  the  enormous  discrepancy  between 
the  estimate  of  the  experts  called  by  the  city,  and  of  those,  of  at  least 
equal  experience,  called  by  the  property  owners,  but  because  we  are 
convinced  that  the  assessors  have  proceeded  upon  a  wrong  theory  in 
estimating  the  damage. 

The  majority  of  the  board  who  made  the  award  have  not  stated  the 
rule  which  they  adopted,  but  an  examination  of  the  record  and  a  com- 
parison of  the  results  with  the  evidence  of  the  city's  witnesses  seem  to 
make  it  very  clear  that  the  assessors  considered  only  the  damage  done 
to  a  strip  of  land  100  feet  deep  fronting  upon  Third  avenue,  and  al- 
lowed nothing  for  the  damage  to  the  property  considered  as  a  plot. 
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That  this  was  the  rule  adopted  by  the  majority  of  assessors  is  plainly 
intimated  by  the  opinion  filed  by  the  president  of  the  board  who  fa- 
vored a  somewhat  larger,  and  as  it  would  seem  a  more  reasonable,  al- 
lowance. He  may  be  presumed  to  have  had  knowledge  of  the  theory 
upon  which  his  colleagues  acted.  If  this  was  the  rule  applied  by  the 
majority,  it  was  plainly  inapplicable  to  the  situation  presented  by  the 
Mott  property,  the  owner  of  which  was  entitled  to  an  award  of  dam- 
ages based,  not  solely  upon  the  injury  to  the  frontage,  but  upon  the  in- 
jury to  the  plot  treated  as  a  whole.  Matter  of  Grade  Crossing  Com- 
missioners, 116  App.  Div.  549,  101  N.  Y.  Supp.  928.  The  award  ap- 
pears to  be  so  clearly  inadequate  that  justice  requires  that  it  be  refer- 
red back  to  the  assessors  for  reconsideration. 

As  a  result  the  writ  of  certiorari  sued  out  by  the  city  must  be  dis- 
missed, with  $50  costs  and  disbursements  to  the  claimant  Jordan  L. 
Mott,  and  writ  of  certiorari  sued  out  by  said  claimant  must  be  sustain- 
ed, the  award  of  damages  annulled,  and  the  matter  remitted  to  the 
board  of  assessors  for  further  consideration.    All  concur. 


PEOPLE  V.  ARNSTEIN. 
/Supreme  Court,  Appellate  Division,  First  Department    July  10,  1918.) 

1.  Indictment  and  Infobuation  (§  125*) — Sufficienct — Duplicitt. 

Where  an  Indictment  only  charged  grand  larceny,  It  cannot  be  held 
bad  for  duplicity  because  the  facts  recited  also  showed  a  conspiracy. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  S§  334-400;    Dec.  Dig.  §  125.*] 

2.  Indictment  and  Infobilation  ({  73*). 

Where  an  Indictment  for  grand  larceny  by  trick  averred  In  one  place 
that  accused  entered  Into  a  plot  to  defraud  the  prosecuting  witness  be- 
fore any  of  the  misrepresentations  were  made,  the  fact  that  it  in  another 
place  contained  allegations  tending  to  show  that  accused  did  not  enter 
the  plot  until  after  misrepresentations  were  begun  is  not  a  fatal  error, 
but  may  be  corrected  by  amendment,  for  it  is  manifest  that  accused 
could  not  be  misled. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent' 
Dig.  it  200,  201 ;   Dec.  Dig.  {  73.»] 

3.  Cbiminal  Law  (§  13*) — Offenses — Stathtb. 

Penal  Law  (Consol.  Laws  1909,  c.  40)  §  1930,  providing  that  a  poson 
who  commits  within  the  state  any  crime  in  whole  or  in  part  or  who 
commits  without  the  state  any  offense  which  if  committed  therein  would 
be  larceny,  and  is  afterwards  found  within  the  state  with  the  stolen 
property,  or  who,  being  without  the  state,  aids  another  to  commit  a 
crime  within  it  etc.,  shall  be  punished,  is  substantive  in  its  nature  and 
declares  new  offenses. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  fS  13,  14; 
Dec.  Dig.  §  13.*] 

4.  Labcent-  (S  14*) — "Labcent"  bt  Tbiok — ^What  Conbtitutim. 

The  gist  of  the  offense  denounced  by  Penal  Law  (Consol.  Laws  1909, 
c.  40)  i  1290,  providing  that  any  person  who,  with  Intent  to  defraud  the 
true  owner,  acquires  possession  by  fraud  or  misrepresentations  of  an; 
property,  shall  be  guilty  of  larceny,  is  the  making  of  false  representa- 
tions to  Induce  the  owner  to  part  with  his  property;    consequently,  one 
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who  assisted  In  a  plot  to  acquire  money  from  the  prosecuting  witness 
by  means  of  misrepresentations  Is  guilty  of  larceny. 

[Ed.  Note. — For  other  cases,  see  Larceny,  Cent  Dig.  i!  34-38;  Dec. 
Mg.  i  14.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  5,  pp.  3991-4003.] 

5,  Cbiuinal  Law   (|  97*) — Jubisdiction — Labcent  bt  Tbick — Commission 
WITHIN  State. 

Where  accused  and  others  obtained  money  from  the  prosecuting  wit- 
ness by  means  of  misrepresentations  contained  in  letters  and  telegrams 
sent  from  the  state,  the  false  representations  contained  therein  are  deemed 
to  iiave  been  made  In  the  state. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {i  177-189, 
191;    Dec.  Dig.  f  97.*] 

ft  Cbiminai.  Law  (J  83*) — Cbimks — Powbb  of  Leoislatxjeb  to  Punish. 

The  Legislature  of  one  state  cannot  constitutionally  punish  a  violation 
of  the  statutory  law  of  a  foreign  state. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  $}  112-114 ; 
Dec.  Dig.  i  83.*] 

7.  Cbiminal  Law  (f  97*) — Jubisdiction — Offenses — Statute. 

Where  accused  and  others,  by  false  representations  contained  in  let- 
ters sent  to  one  in  a  foreign  Jurisdiction,  obtained  money,  accused  may 
be  punished  under  Penal  Law  (Consol.  Laws  1909,  c.  40)  f  1930,  declar- 
ing that  any  person  who  commits  within  the  state  any  crime  in  whole 
or  in  part,  or  who  commits  without  the  state  any  offense  which,  if  com- 
mitted therein,  would  be  larceny,  and  is  afterwards  found  within  the 
state  with  any  of  the  property,  shaU  be  liable  to  punishment;  section 
1290  making  the  procuring  of  money  by  false  misrepresentations  larceny. 
[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  177-189, 
191;    Dec.  Dig.  i  97.*] 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

Nicholas  Arnstein,  alias,  etc.,  was  indicted  for  grand  larceny,  and 
from  a  judgment  and  order  allowing  demurrers  to  the  indictments  (78 
Misc.  Rep.  18,  138  N.  Y.  Supp.  806)  the  People  appeal.  Reversed, 
and  demurrers  disallowed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Robert  S.  Johnstone,  of  New  York  City,  for  the  People. 

George  Gordon  Battle,  of  New  York  City  (Raymond  H.  Sarfaty 
and  Isaac  H.  I<evy,  both  of  New  York  City,  on  the  brief),  for  re- 
spondent. 

LAUGHLIN,  J.  One  of  the  indictments  is  for  obtaining  $25,000 
from  one  Fairchild,  and  the  other  is  for  obtaining  $15,000  from  one 
Shinks.  Each  indictment  contains  two  counts,  one  charging  larceny 
by  false  pretenses,  and  the  other  as  at  common  law.  The  theory  upon 
which  the  demurrers  were  interposed  is  that  the  crime  charged  was 
not  committed  within  the  state  of  New  York,  and  the  demurrer  to  the 
Shinks  indictment  is  upon  the  further  ground  that  the  first  count  of 
that  indictment  purports  to  charge  two  crimes,  viz.,  grand  larceny  in 
violation  of  section  1290  of  the  Penal  Law,  and  conspiracy  in  viola- 
tion of  section  580,  subd.  4,  of  the  Penal  Law. 

[t]   The  demurrer  to  the  Shinks  indictment  cannot  be  sustained  on 
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the  theory  that  two  crimes  are  charged.  The  charging  clause  of  the 
first  count  of  that  indictment  charges  the  defendants  with  the  crime 
of  grand  larceny  in  the  first  degree  only.  In  describing  the  manner 
'in  which  the  crime  was  committed  it  is  recited  in  that  count  that  the 
defendants  feloniously  conspired  for  the  purpose  of  cheating  and  de- 
frauding Shinks,  and  it  specified  the  acts  which  might,  were  it  not  for 
the  fact  that  only  grand  larceny  in  the  first  degree  was  charged,  be 
deemed  to  set  forth  the  crime  of  conspiracy ;  but  that  did  not  render 
the  indictment  bad  for  duplicity.  People  v.  Klipfel,  160  N.  Y.  371,  54 
N.  E.  788. 

[2]  The  money  was  actually  obtained  from  Fairchild  in  the  city  of 
Philadelphia,  Pa.,  and  from  Shinks  in  the  city  of  Bridgeport,  Conn. 
It  is  unnecessary  to  set  forth  separately  the  facts  charged  in  each  in- 
dictment, for  the  point  of  law  presented  by  each  is  the  same.  It  is 
whether  where  the  false  pretenses  are  made  within  the  state  of  New 
York,  but  the  money  or  properly  is  obtained  thereby  without  the  state, 
an  indictment  for  larceny  will  lie  here  by  virtue  of  the  provisions  of 
section  1930,  subd.  1,  of  the  Penal  Law,  on  the  theory  that  part  of 
the  crime  was  committed  within  this  state.  The  learned  counsel  for 
the  respondent  contends  that  the  allegations  contained  in  the  first 
count  of  the  Shinks  indictment  are  not  sufficient  to  charge  his  client 
with  the  false  representations.  His  argument  on  this  point  is  based 
upon  the  fact  that  the  -indictment  charges  that  the  conspiracy  was  en- 
tered into  by  all  of  the  defendants  on  the  19th  day  of  August,  1911, 
and  that  pursuant  thereto  they  committed  an  overt  act  in  the  county 
of  New  York  by  deliberating  and  planning  the  commission  of  the 
fraud  in  furtherance  of  the  conspiracy,  and  then  charges  certain  of 
the  defendants,  not  including  the  respondent,  with  having  caused  tele- 
grams and  letters  containing  false  representations  to  be  transmitted 
from  the  county  of  New  York  to  Shinks  at  Springfield,  Mass.,  on  the 
15th  and  19th  days  of  August,  1911,  and  he  contends  that,  inasmuch 
as  one  of  those  dates  was  prior  to  the  time  the  conspiracy  was  formed, 
the  respondent  is  not  liable  for  the  acts  of  the  other  defendants  com- 
mitted before  he  became  a  conspirator.  If  this  were  the  true  con- 
struction of  the  indictment  it  is  not  entirely  clear  that  it  would  avail 
the  respondent,  for  there  is  respectable  authority  to  the  effect  that  one 
who  becomes  a  party  to  a  conspiracy  is  responsible  for  what  has  been 
done  before,  as  well  as  what  is  done  thereafter,  on  the  theory  that  by 
joining  the  conspiracy  in  its  design  and  purpose  he  adopts  all  acts 
which  have  been,  or  thereafter  are,  done  in  pursuance  thereof  (8  Cyc. 
p.  642 ;  People  v.  Mather,  4  Wend.  230,  at  pages  261,  262,  21  Am.  Dec 
122;  CcMnmonwealth  v.  Rogers,  181  Mass.  184,  63  N.  E.  421);  but 
this  is  not  the  true  construction  of  the  indictment,  for,  after  first 
charging  the  conspiracy,  it  is  alleged  that  "afterwards,  to  wit,  between 
the  fifteenth  day  of  August,  in  the  year  aforesaid,  and  the  nineteenth 
day  of  August,  in  the  year  aforesaid,"  the  letters  and  telegrams  were 
sent.  Thus  the  indictment  shows  on  its  face  that  there  is  a  mistake 
with  respect  to  one  or  the  other  of  the  dates,  but,  if  necessary,  mat 
error  may  be  corrected  by  an  amendment  on  the  trial,  as  it  is  manifest 
that  the  respondent  could  not  be  misled  thereby.    People  v.  Willis,  34 
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App.  Div.  203,  54  N.  Y.  Supp.  642.  affirmed,  158  N.  Y.  392,  53  N.  E. 
29;  People  ex  rel.  Meeker  v.  Baker,  142  App.  Div.  598,  127  N.  Y. 
Supp.  382;  People  v.  Fonnosa,  131  N.  Y.  478,  30  N.  E.  492,  27  Am. 
St  Rep.  612. 

[3]  We  come  now  to  the  real  question  presented  by  the  appeal.  It 
is  not  contended  that  it  was  not  competent  for  the  Legislature  to  de- 
clare it  to  be  larceny  to  make  false  representations  here,  by  which 
money  is  obtained  without  the  state,  and  the  validity  of  section  1930 
of  the  Penal  Law  is  not  challenged.  Since,  therefore,  the  case  de- 
pends upon  the  construction  of  that  section,  aU  of  its  provisions  should 
be  considered.    It  is  as  follows : 

"The  following  persona  are  liable  to  punishment  within  the  state : 

"1.  A  person  who  commits  within  the  state  any  crime,  in  whole  or  in  part ; 

"2.  A  person  who  commits  without  the  state  any  offense  which,  if  committed 
within  the  state,  wonld  be  larceny  under  the  laws  of  the  state,  and  is  after- 
wards found,  with  any  of  the  property  stolen  or  feloniously  appropriated 
within  this  atate; 

"3.  A  person  who,  being  without  the  state,  causes,  procures,  aids,  or  abets 
another  to  commit  a  crime  within  the  state ; 

"4.  A  person  who,  being  out  of  this  state,  abducts  or  kidnaps  by  force  or 
fraud,  any  person  contrary  to  the  laws  of  the  place  where  such  act  is  com- 
mitted, and  brings,  sends  or  conveys  such  person  within  the  limits  of  this 
state,  and  Is  afterwards  found  therein; 

"5.  A  person  who,  being  out  of  the  state  and  with  intent  to  cause  within 
It  a  result  contrary  to  the  laws  of  the  state  does  an  act  which  In  its  natural 
and  usual  course  results  in  an  act  or  effect  contrary  to  its  laws." 

It  is  contended  6y  the  learned  counsel  for  the  respondent  that  this 
section  is  not  substantive  law,  and  does  not  declare  any  crime,  but 
is  declaratory  merely  of  a  common-law  principle  of  local  jurisdic- 
tion, with  respect  to  crimes  prescribed  by  the  other  provisions  of  the 
Penal  Law,  or  other  statutory  enactments;  and  with  respect  to  sub- 
division 1  of  the  section  he  contends,  on  the  history  of  the  statutory 
provisions  embraced  therein,  that,  in  accordance  with  the  common 
law,  as  declared  in  the  case  of  People  v.  Adams,  3  Denio,  190,  45  Am. 
Dec.  468,  s.  c,  Adams  v.  People,  1  N.  Y.  173,  it  was  intended  to 
apply  only  to  crimes  committed  in  this  state  by  an  innocent  agent 
instigated  from  without  the  state. 

The  learned  assistant  district  attorney  takes  the  opposite  view,  and 
contends  that  this  provision  was  designed  to  apply  to  the  commis- 
sion within  the  jurisdiction  of  this  state  of  any  essential  part  of  a 
crime,  as  defined  by  the  laws  of  this  state,  even  though  other  parts 
of  the  crime  were  committed  elsewhere,  and  it  was  consummated 
without  the  state.  We  have  considered  the  history  of  the  statute  and 
examined  the  authorities  cited  in  support  of  the  respective  conten- 
tions, and  are  of  opinion  that  this  is  substantive  law,  and  was  in- 
tended to  be  declaratory  of  crime.  The  phraseology  of  the  provision 
so  plainly  indicates  this  that  we  do  not  deem  it  necessary  to  dwell  on 
the  origin  and  history  of  the  statute,  for,  as  the  Court  of  Appeals 
wrote  in  People  v.  Sherman,  133  N.  Y.  349,  at  page  355,  31  N.  E. 
107,  at  page  108: 

"It  is  of  little  utility  to  carry  our  Inquiry  back  of  the  terms  of  the  Penal 
Code  when  the  offense  charged  and  proved  is  dearly  within  it" 
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[4]  It  is  perfectly  plain  that  if  all  the  acts  alleged  to  have  been 
committed  by  the  defendants  in  procuring  the  money  had  been  com- 
mitted within  this  state,  and  the  money  had  been  received  here,  the 
crime  of  grand  larceny  under  section  1290  of  the  Penal  Law  would 
be  complete.  One  of  the  principal  elements  of  that  crime  is  the 
making  of  false  representations  to  induce  the  owner  to  part  with  his 
property.  People  v.  Peckens,  153  N.  Y.  576,  47  N.  E.  883 ;  People  v. 
Dimick,  107  N.  Y.  13,  14  N.  E.  178;  People  v.  Wicks,  11  App.  Div. 
539,  42  N.  Y.  Supp.  630;  affirmed,  154  N.  Y.  766.  49  N.  E.  1102. 

[5]  The  letters  having  been  mailed  in  New  York,  and  the  tele- 
grams having  been  sent  from  New  York,  the  false  representations 
therein  contained  are  deemed  to  have  been  made  here.  12  Am.  & 
Eng.  Encyc.  of  Law  (2d  Ed.)  p.  848;  People  v.  Bihler,  154  App. 
Div.  618,  139  N.  Y.  Supp.  819;  Reg.  v.  Holmes,  12  Q.  B.  D.  23; 
Rex  V.  Perkins,  2  Lewin  C.  C.  150;  People  v.  Summerfield,  48  Misc. 
Rep.  242,  96  N.  Y.  Supp.  502. 

[I,  7]  It  is  immaterial  whether  the  consummation  of  the  plan  and 
conspiracy  to  defraud  without  the  state  constituted  the  crime  of  grand 
larceny  in  the  foreign  jurisdiction,  for  to  hold  that  to  be  the  test 
would  be  to  impute  to  the  Legislature  an  attempt  to  punish  a  viola- 
tion of  the  statutory  law  of  the  foreign  jurisdiction,  which  it  could  not 
constitutionally  do.  State  v.  Hall,  114  N.  C.  909,  19  S.  E.  602,  28 
L.  R.  A.  59,  41  Am.  St.  Rep.  822 ;  Huntington  v.  Attrill,  145  U.  S. 
657,  13  Sup.  Ct.  224,  36  L.  Ed.  1123;  The  Antelope,  10  Wheat.  66 
at  page  123,  6  L.  Ed.  268.  It  was  unquestionably  competent  for  the 
Legislature  to  declare  such  acts  as  those  alleged  to  have  been  com- 
mitted by  the  respondent  and  the  other  defendants  within  this  state 
to  be  a  crime,  even  though  the  conspiracy  to  obtain  the  money  by 
fraudulent  representations  was  consummated  elsewhere;  and  the 
reasonable  inference  is  that  the  Legislature  intended  to  punish  as  a 
crime  committed  here  the  acts  performed  within  the  sovereignty  of 
this  state,  as  if  all  the  steps  resulting  in  the  consummation  of  the 
plan  and  conspiracy  in  furtherance  of  which  they  were  done  had 
been  taken  here  fSee  People  v.  Sturdevant,  23  Wend.  418;  People 
V.  Noelke  et  al.,  94  N.  Y.  137,  46  Am.  Rep.  128;  State  v.  White,  76 
Kan.  654,  92  Pac.  829,  14  L.  R.  A.  [N.  S.]  556:  Worthington  v. 
State,  58  Md.  403,  42  Am.  Rep.  338;  State  v.  Underwood,  49  Me. 
181,  11  Am.  Dec.  254;  People  v.  Staples,  91  Cal.  23,  27  Pac.  523; 
Hemmaker  v.  State,  12  Mo.  453,  51  Am.  Dec.  172;  Barclay  v.  United 
States,  11  Okl.  503,  69  Pac.  798;  Green  v.  State.  66  Ala.  40,  41 
Am.  Rep.  744;  Commonwealth  v.  Macloon,  101  Mass.  1,  100  Am. 
Dec.  89;  7  Bishop,  New  Criminal  Law,  §§  112,  136,  1^;  Wharton 
on  Conflict  of  Laws,  §§  825a,  826);  and  on  that  theory  the  Legisla- 
ture evidently  intended  to  declare  such  acts  to  be  a  crime,  and  to  be 
punished  as  grand  larceny.  This  is  the  construction  placed  upon  that 
section  by  this  court  in  People  v.  Bihler,  supra,  and  it  is  the  construc- 
tion placed  upon  a  like  provision  of  the  Penal  Code  of  the  state  of 
California  by  the  Supreme  Court  of  that  state.  People  v.  Botkin, 
132  Cal.  231,  64  Pac.  286,  84  Am.  St.  Rep.  39. 
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We  are  of  opinion,  therefore,  that  the  indictments  are  sufficient, 
and  that  the  court  erred  in  allowing  the  demurrers.  It  follows  that 
the  judgment  and  order  should  be  reversed,  and  the  demurrers  dis- 
allowed.   All  concur. 


BANKERS'  TRUST  CO.  V.  R.  E.  DIETZ  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

1.  CoBPOBATioNS  (f  820*)— Actions  ar  SHABEnoLDxas  Aqainbt  Dibectoxs — 

COMPI.AINT. 

In  an  action  by  a  stockholder  to  set  aside  a  dlTldend  declared  by  a 
corporation,  and  not  paid  In  cash,  but  represented  by  certificates  of  in- 
debtedness, on  the  ground  that  the  dlTidends  were  Issued  by  the  di- 
rectors for  the  purpose  of  destroying  the  value  of  the  stock,  In  which 
plalntifT's  testator  had  an  Interest  as  remainderman,  a  complaint  which 
does  not  allege  that  the  corporation  had  not  earned  profits  sufficient  to 
Justify  payment  of  the  dividends,  but  did  allege  that  the  company  had 
invested  profits  to  an  amount  not  specified  In  property,  and  that  it  did 
not  have  surplus  profits  available  to  pay  dividends,  is  not  sufficient  to 
state  a  cause  of  action ;  the  last  allegation  being  merely  the  statement 
of  a  conclusion. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {{  1426-1431, 
1433-1439;    Dec.  Dig.  {  320.*] 

2.  CoBPOBATioNS  (5  157*) — Dividends — "Scbip  Dividends." 

A  corporation  has  a  right  to  issue  scrip  dividends,  that  is  dividends 
not  payable  In  cash,  but  in  certificates  of  indebtedness  giving  the  holder 
certain  rights  therein  specified  against  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  Ii  684-686; 
Dec.  Dig.  i  167.*] 

8.  COBPOBATIONS  (i  160*) — Dividends — Cebtificates  or  Indebtedness. 

Such  certificates  bear  interest  from  the  date  of  Issue,  and  therefore  a 
provision  in  them  that  interest  shall  be  paid  is  proper. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  H  547-554; 
Dec.  Dig.  i  150.*] 

Ingraham,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Bankers'  Trust  Company  against  R.  E.  Dietz  Company 
and  others.  From  an  interlocutory  judgment  sustaining  demuri-ers 
to  the  amended  complaint,  plaintiff  appeals.    Affirmed. 

See,  also,  151  App.  Div.  939,  135  N.  Y.  Supp.  1099. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN.  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Joseph  M.  Hartfield,  of  New  York  City,  for  appellant. 

William  Travers  Jerome,  of  New  York  City,  for  respondents. 

DOWLING,  J.  This  action  is  a  representative  one,  based  on  the 
following  alleged  facts :  The  defendant  R.  E.  Dietz  Company,  a  New 
York  corporation,  has  an  outstanding  capital  stock  of  1,000  shares  of 
a  par  value  of  $100  each.  Robert  E.  Dietz  at  the  time  of  his  death, 
September,  1897,  owned  600  shares  of  this  stock,  the  defendant 
Frederick  Dietz  owned  250  shares,  and  John  E.  Dietz  150  shares.    The 

*jror  oUier  cuei  see  same  topic  A  S  nuhbbb  Id  Deo.  ft  Am.  Dlga.  1907  to  date,  ft  Rep'r  Indexes 
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two  latter  were  sons  of  Robert  E.  Dietz,  and  the  corporation  wsts 
practically  a  copartnership,  the  three  owning  its  entire  stock.  By 
the  will  of  Robert  E.  Deitz,  Frederick  Dietz,  Samuel  McMillan,  and 
William  Henry  White  were  constituted  executors  and  trustees,  and 
his  600  shares  of  stock  were  left  to  them  in  trust  for  the  lifetime  of 
Anna  Dietz,  who  died  in  August,  1911.  William  Henry  White  mar- 
ried Mary  Augusta  Dietz,  a  daughter  of  Robert  E.  Dietz,  and  she  was 
the  owner  of  a  one-fifth  vested  remainder  interest  in  said  shares  of 
stock,  which  thereafter  vested  in  her  husband.  She  died,  and  White 
thereafter  died  on  July  3,  1904,  seven  years  before  the  death  of 
Robert  E.  Dietz's  widow.  It  is  alleged  that  the  individual  defendants 
Frederick  Dietz,  John  E.  Dietz,  and  Frank  H.  Clement,  finding  that 
by  the  will  of  William  Henry  White  a  considerable  portion  of .  his  es- 
tate, including  said  stock,  would  go  to  others  than  members  of  the 
Dietz  family,  formed  a  conspiracy  for  the  purpose  of  impairing,  re- 
ducing, and  destroying  die  value  of  said  stock  owned  by  White,  and 
passing  to  the  trustee  under  his  will.  This  conspiracy  is  claimed  to 
have  been  effectuated  by  the  passing  of  a  resolution  by  the  board  of 
directors  of  the  company  on  September  16,  1904,  whereby  a  dividend 
of  340  per  cent,  was  declared  payable  to  the  stockholders  of  the  com- 
pany. It  is  alleged  in  the  complaint  that  said  dividend  was  never  in- 
tended in  fact  to  be  paid,  but  debentures  or  certificates  of  indebted- 
ness to  the  full  extent  were  issued,  $204,000  in  par  value  being  al- 
lotted to  Anna  Dietz,  the  widow,  representing  the  60  per  cent,  of 
stock  belonging  to  her  husband's  estate  from  which  she  had  a  life 
income,  $80,000  being  issued  to  Frederick  Dietz  and  $51,000  to  John 
E.  Dietz,  representing  their  proportion  of  said  debenture  issue  based 
upon  their  stock  holdings.  The  sixteenth  paragraph  of  the  complaint 
then  avers  as  follows: 

"Plaintiff  alleges  that  the  said  debentures  were  and  all  of  them  were  is- 
sued without  any  consideration  accruing  to  the  said  corporation  therefor,  and 
that  said  debentures  are  not  legal,  valid  obligations  of  the  defendant  R.  E. 
Dietz  Company.  That  on  September  16,  1904,  the  defendant  R.  B.  Diets 
Company  did  not  have  anrplus  profits  of  the  company  available  for  the  pay- 
ment of  dividends  the  sum  of  $340,000,  or  any  such  sum  or  any  sum  in 
excess  of  S50,000.  That  on  the  said  date  all  of  the  profits  of  the  R.  El.  Dietz 
Company,  which  had  been  earned  by  it,  were  invested  In  land,  machinery, 
materials,  and  appliances  used  in  its  manufacturing  business,  and  the  said 
corporation  could  not  have  continued  its  business  If  on  said  date  any  such 
sums  had  been  withdrawn  from  the  treasury  of  said  company  for  distribu- 
tion to  stockholders." 

It  is  then  alleged  that  these  certificates  were  issued  without  con- 
sideration, and  that  they  would  leave  little  or  no  sum  available  for 
the  payment  of  dividends  upon  the  capital  stock  of  the  company, 
and  would  cause  the  R.  E.  Dietz  Company  to  be  no  longer  a  company 
owing  practically  no  money,  but  a  corporation  heavily  in  debt,  and 
would  seriously  injure  and  affect  the  conduct  of  said  company.  The 
second  and  third  causes  of  action  are  in  effect  the  same  as  the  first 
cause  of  action,  from  which  quotation  has  heretofore  been  made. 

[1]  The  infirmity  of  this  complaint,  as  I  view  it,  is  that  there  is 
absolutely  no  allegation  that  the  company  had  not  earned  profits 
sufiicient  to  justify  the  payment  of  said  dividend.    On  the  contrary. 
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tilt  pleader  has  been  careful  to  limit  himself  to  an  allegation  that 
the  company  did  not  have  surplus  profits  available  for  the  payment  of 
dividends  in  the  sum  of  $340,000.  Not  only  does  this  involve  a  con- 
clusion, but  it  specifically  appears  as  well  that  profits  have  been  earned 
and  invested  in  other  property,  the  value  of  which  is  not  given  nor  is  it 
alleged  to  be  less  than  the  aggregate  of  the  debentures  issued. 

[2]  There  can  be  no  doubt  of  the  right  of  the  corporation  to  issue 
a  scrip  dividend,  which  is  thus  defined: 

"A  scrip  dlTldend  is  a  dividend  or  certificate  giving  the  holder  certain 
rights  which  are  specified  in  the  certificate  Itself.  These  dividends  are  usually 
declared  when  the  company  has  profits  which  are  not  in  the  shape  of  money, 
but  are  in  other  forms  of  pr(H>erty,  and  the  company  wishes  to  anticipate  the 
time  when'  the  property  may  be  sold  for  cash,  and  the  cash  distributed  by  a 
money  dividend.  The  certificate  sometimes  entitles  the  holder  to  a  sum  of 
money  payable  with  Interest  at  a  certain  time  after  date,  or  at  the  option 
of  the  company,  or  when  the  company  shall  have  accumulated  suflJcient  sur- 
plus to  pay  the  certificates  In  fall."    Cook  on  Corporations  (6th  Ed.)  g  535. 

And  in  section  546  the  same  writer  says : 

"When  the  company  has  used  profits  for  improvements  it  may  lawfully 
borrow  an  equivalent  sum  of  money  for  the  puri)ose  of  a  dividend." 

The  validity  of  scrip  dividends  was  upheld  in  Matter  of  Robinson's 
Trust,  218  Pa.  481,  67  Atl.  775,  wherein  it  was  also  held  that  such 
dividends  when  declared  belonged  under  the  will  of  the  testator  to 
the  life  tenant  and  not  to  the  remaindermen.  So  in  Bailey  v.  Railroad 
Co.,  89  U.  S.  (22  Wall.)  604,  22  L.  Ed.  840,  the  validity  was  upheld 
of  a  scrip  dividend  to  the  extent  of  80  per  cent,  of  the  individual 
holdings  of  capital  stock,  payable  out  of  future  earnings,  convertible 
at  the  option  of  the  company  into  a  stock  dividend  of  the  same 
amount  whenever  the  railroad  company  was  authorized  to  increase 
its  capital  stock  to  an  amount  sufficient  for  such  conversion.  In 
Billingham  v.  Gleason  Mfg.  Co.,  101  App.  Div.  476,  91  N.  Y.  Supp. 
1046,  affirmed  185  N.  Y.  571,  78  N.  E.  1099;  the  right  of  a  corpora- 
tion was  upheld  to  issue  a  scrip  dividend  which  constituted  an  indebt- 
edness of  the  company  to  the  stockholders.    As  the  court  said : 

"That  constituted  an  indebtedness  of  the  company  to  Billingham.  It  was 
80  much  set  apart  and  reserved  for  him  as  undivided  earnings.  His  share 
was  ascertained  and  his  right  to  it  was  fixed.  It  was  a  divided  share  of 
past  earnings,  and,  as  we  think,  became  a  severed  Indebtedness  of  the  com- 
pany, for  nothing  Is  better  understood  than  that  a  dividend  when  declared  Is 
a  debt  due  absolutely  to  the  stockholders.  It  was  an  obligation  perfect  and 
complete  in  its  character,  although  payment  was  postponed  to  a  future  time." 

I  think,  therefore,  that  this  complaint  as  to  each  of  the  causes  of 
action  therein  attempted  to  be  set  forth  was  fatally  defective,  as  it 
contains  no  appropriate  allegation  that  the  undivided  profits  of  the 
company  did  not  amount  to  as  much  as  the  total  sum  for  which  the 
scrip  dividend  was  authorized. 

[3]  Furthermore,  under  the  decisions  quoted,  interest  became  pay- 
able upon  the  amount  of  the  scrip  from  the  time  of  its  issue,  and 
therefore  the  fact  that  the  certificate  contains  a  provision  for  the  pay- 
ment of  such  interest  is  not  an  appropriate  subject  for  complaint. 
It  is  apparent  that  where  the  corporation,  instead  of  disposing  of  the 
142M.X.S.— 64 
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property  in  which  the  profits  have  been  invested  and  then  paying  the 
dividends  from  the  proceeds,  prefers  to  retain  the  property  and  post- 
pone payment  to  the  stockholders,  it  is  reserving  the  property  from 
which  it  is  fair  to  assume  it  earns  a  return  sufficient  to  discharge  in 
whole  or  in  part  the  interest  upon  its  dividend  obligation.  Moreover, 
it  had  the  right,  if  it  so  elected,  to  borrow  the  money  with  which  to 
pay  dividends  when  it  had  invested  the  profits  in  improvements  at 
least  equaling  in  value  the  dividends  declared,  so  that  interest  jn  that 
event  would  equally  be  a  charge  before  further  dividends  could  be 
declared  as  of  earnings. 

The  judgment  appealed  from  should  therefore  be  affirmed,  with 
costs,  with  leave  to  the  plaintiff  upon  payment  thereof  to  serve  an 
amended  complaint. 

LAUGHLIN,  SCOTT,  and  HOTCHKISS,  JJ.,  concur. 

INGRAHAM,  P.  J.  The  plaintiff  sues  as  a  stockholder  of  the  R. 
E.  Dietz  Company,  a  domestic  corporation,  and  the  relief  asked  is  that 
the  defendants,  who  are  directors  of  the  said  company,  be  required  to 
account  for  the  corporation  property  and  effects  of  said  corporation 
which  have  been  lost  by  reason  of  the  default  and  neglect  of  the  de- 
fendants and  for  the  money  paid  out  as  dividends  or  principal  and 
interest  on  certain  debentures  or  certificates  of  indebtedness  described 
in  the  complaint,  and  that  the  said  certificates  of  indebtedness  be  ad- 
judged to  have  been  illegally  issued,  and  to  account  for  all  money 
received  by  the  defendants  as  interest  on  said  certificates.  The  re- 
spondents demurred  to  the  complaint  as  not  stating  facts  sufficient  to 
constitute  a  cause  of  action,  which  demurrer  was  sustained. 

The  action  being  brought  on  behalf  of  the  corporation,  the  question 
presented  is  whether  on  the  fact  alleged  the  corporation  is  entitled  to 
any  relief  as  against  its  directors.  Robert  E.  Dietz  died  in  September, 
1907,  the  owner  of  600  shares  of  the  capital  stock  of  the  corporation, 
which  consisted  of  1,000  shares  of  the  par  value  of  $100  each.  He 
left  a  last  will  appointing  the  defendants  Frederick  Dietz  and  Samuel 
McMillan  and  the  plaintiff's  testator  trustees,  to  whom  he  bequeathed 
the  600  shares  of  stock,  in  trust  to  hold  the  same  during  the  life  of  his 
wife,  on  whose  death  it  was  to  be  divided  among  his  children,  one  of 
whom  was  the  wife  of  the  plaintiff's  testator,  and  this  right  to  the 
stock  was  acquired  by  the  plaintiff's  testator  before  his  death.  It  is 
alleged  that,  after  the  death  of  the  plaintiff's  testator,  the  defendant 
Frederick  Dietz  has  controlled  the  corporation,  and  elected  the  direc- 
tors thereof  and  has  caused  himself  to  be  elected  president  thereof; 
and  the  question  is  whether  the  corporation  can  call  its  directors  to  ac- 
count for  their  management  of  its  affairs. 

The  complaint  alleges  that  the  defendants,  respondents,  "formed  a 
scheme,  plan,  and  conspiracy  for  the  purpose  of  impairing,  reducing, 
and  destroying  the  value  of  the  interest  in  the  stock  so  owned  by  plain- 
tiff as  trustee,"  and,  in  order  to  carry  out  said  scheme,  defendants 
caused  to  be  issued  a  large  amount  of  debentures  or  certificates  of  in- 
debtedness by  the  defendant  corporation ;  that  on  September  16,  1904, 
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by  a  resolution  of  the  board  of  directors  of  the  corporation,  a  dividend 
of  340  per  cent,  on  the  capital  stock  of  the  corporation  was  declared ; 
that  the  corporation  had  no  money  to  pay  such  dividends,  and  it  was 
not  intended  to  be  paid  in  money,  but  by  the  issue  of  certificates  of 
indebtedness;  that  before  such  resolutions  the  respondent  procured 
the  widow  of  said  Robert  E.  Dietz,  who  was  entitled  to  the  income 
during  her  life,  to  sign  an  instrument  by  which  he  gave  one-quarter 
of  the  dividend  to  which  she  would  be  entitled  to  each  of  her  children 
named;  that,  having  obtained  such  instrument,  the  directors  declared 
the  dividend,  and  then  in  payment  thereof  issued  to  themselves  cer- 
tificates of  indebtedness  for  $340,000.  Two  hundred  and  four  thou- 
sand dollars  of  these  certificates  were  allotted  to  Anna  Dietz,  as  the 
dividend  on  the  600  shares  of  stock  held  in  trust  for  her,  and  then 
transferred  to  her  children,  the  defendants  and  respondents.  By  these 
certificates  the  corporation  acknowledged  itself  indebted  to  the  hold- 
ers in  the  sums  named,  payable  at  a  fixed  time,  with  interest  thereon, 
out  of  the  future  profits  of  the  company  annually. 

For  a  second  cause  of  action,  it  is  alleged  that  on  February  1,  1905, 
the  directors  passed  another  resolution  declaring  a  dividend  of  200 
per  cent,  on  the  capital  stock  of  the  company,  and  also  procured  an 
assignment  from  the  widow,  who  was  entitled  to  a  life  interest  in  the 
stock,  to  her  children,  and  then  issued  certificates  of  indebtedness  to 
themselves  in  payment  of  that  dividend. 

For  a  third  cause  of  action  it  is  alleged  that  on  February  1,  1908, 
another  dividend  was  declared  of  180  per  cent,  on  the  capital  stock 
of  the  company.  The  defendants  obtained  another  assignment  from 
the  life  tenant,  and  issued  in  payment  of  that  dividend  certificates  of 
indebtedness  of  $180,000  to  themselves. 

The  situation  of  this  company,  after  the  issue  of  these  certificates 
of  indebtedness,  is  that  it  has  a  capital  stock  of  1,000  shares  of  which 
the  plaintiff  will  be  entitled  to  120  shares.  The  defendants  have  by 
issuing  these  certificates  of  indebtedness  imposed  on  the  corporation 
a  liability  of  $720,000,  interest  on  which  must  be  paid  before  any  divi- 
dends can  be  paid  on  the  stock,  and  the  principal  must  be  paid  before 
the  capital  of  the  corporation  can  be  divided  among  the  stockholders ; 
and  this  has  been  done  in  pursuance  of  a  conspiracy  to  destroy  the 
value  of  the  stock  of  the  company.  I  do  not  think  that  there  is  pre- 
sented in  the  facts  alleged  in  the  complaint,  and  admitted  by  the  de- 
murrer, a  question  as  to  the  right  of  a  corporation  to  declare  a  divi- 
dend as  representing  investment  of  profits  in  property  used  by  the 
corporation  in  its  business,  which  the  directors  in  good  faith  desire 
to  capitalize.  It  is  alleged  and  admitted  that  this  was  not  done  in  good 
faith,  but  to  destroy  the  capital  stock  held  by  the  minority  stockhold- 
ers. In  other  words,  the  directors  have  involved  the  corporation  in  an 
indebtedness  which  would  absorb  its  earnings  and  prevent  the  pay- 
ment of  dividends  upon  its  stock.  These  directors,  having  control  of 
the  company  by  holding  a  majority  of  the  stock  in  trust,  to  injure  the 
minority  stockholders,  have  issued  obligations  of  the  company  to  them- 
selves under  the  pretense  that  they  are  declaring  dividends  of  more 
than  seven  times  the  amount  of  the  capital  stock  of  the  company.    The 
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directors  are  trustees  for  the  corporation,  and  all  its  stockAdlders.  In 
the  execution  of  such  trust,  they  are  bound  to  exercise  the  utniost  good 
faith  for  the  benefit  of  the  corporation,  and  this  obligation  certainly 
extends  to  declaring  dividends.  Assuming  that  the  defendants  had 
the  power  to  declare  such  dividends  as  were  declared  in  this  case,  the 
question  is:  Did  they  exercise  that  power  in  good  faith?  If  they  did 
not,  the  corporation  has  the  right  to  call  them  to  account,  and  require 
them  to  justify  their  acts.  The  question  of  the  right  of  a  corporation 
to  call  its  directors  to  account  has  been  so  fully  discussed  in  late  cases 
that  it  is  not  necessary  to  restate  it.  Carr  v.  Kimball,  153  App.  Div. 
825.  139  N.  Y.  Supp.  253;  Godley  v.  Crandall  &  Godley  Co.,  153  App. 
Div.  697,  139  N.  Y.  Supp.  236;  Pollitz  v.  Wabash  Railroad  Co.,  207 
N.  Y.  113,  100  N.  E.  721. 

I  think,  therefore,  that  the  judgment  should  be  reversed  with  costs, 
and  demurrers  overruled,  with  costs,  defendants  to  be  allowed  to  an- 
swer over  on  payment  of  such  costs. 


MEI/rON  et  aL  v.  FUIiLBRTON-WEAVBR  REALTY  CO. 

(Snpreme  Ciourt,  Appellate  Division,  Ftrst  Department    July  10,  1918.) 

Tboveb  and  Convebsion  (S  2*) — Pkopebtt  Subject  of  CJonvicbsiom — Defbo- 
TiVK  Contract. 

Wbere  defendant,  the  owner  of  a  balldlng,  contracted  with  plaintiffs 
for  razing  it,  the  contract  giving  plaintiffs  all  material  taken  therefrom, 
defendant's  refusal  to  permit  plaintiffs  to  proceed  with  the  work,  thus 
depriving  them  of  material  still  in  the  building,  will  not  render  defend- 
ant liable  for  conversion,  as  "the  property  was  realty;  a  mere  contract 
between  the  parties  not  being  sufficient  to  change  It  into  personalty. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  H 
8-20;  Dec.  Dig.  {2.*] 

Laughlln  and  Clarfce,  JJ.,  dissenting. 

Appeal  from  Appellate  Term,  New  York  County. 

Action  by  Samuel  Melton  and  others  against  the  FuHerton- Weaver 
Realty  Company.  From  a  judgment  for  plaintiffs  and  an  order  deny- 
ing its  motion  for  new  trial,  defendant  appeals.  Reversed  and  re- 
manded. 

See,  also,  141  N.  Y.  Supp.  1131. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Albert  Blogg  Unger,  of  New  York  City  (Roger  B.  Wood,  of  New 
York  City,  on  the  brief),  for  appellant 

David  Slade,  of  New  York  City  (Benjamin  Slade  and  Maxwell 
Slade,  both  of  New  York  City,  on  the  brief),  for  respondents. 

McLAUGHLIN,  J.  The  defendant  was  the  owner  of  certain  real 
estate  in  the  city  of  New  York,  including  a  building  thereon.  It  de- 
sired to  tear  down  the  building  for  the  purpose  of  erecting  a  new  one, 
and  to  that  end  entered  into  the  contract  with  the  plaintiffs  referred 

•Far  other  cmw  m*  Mkin*  topic  *  i  mumbib  In  Doc.  4  Am.  Dlga.  UVl  to  data,  *  Rop'r  IndaxM 
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to  in  the  opinion  of  Mr.  Justice  LAUGHLIN.  When  the  building  had 
been  partially  demolished,  the  defendant,  claiming  that  the  plaintiffs 
had  violated  the  contract  in  not  tearing  down  the  building  and  remov- 
ing the  materials  within  the  time  specified,  prevented  further  perform- 
ance and  did  the  work  itself,  or  'through  another  contractor.  At  the 
time  the  contract  was  terminated,  a  substantial  portion  of  the  building 
remained.  This  action  was  brought  to  recover  damages  for  the  value 
of  the  material  which  remains  in  the  undemolished  part  of  the  build- 
ing, as  well  as  other  material  remaining  on  the  premises;  the  claim 
being  that  defendant,  by  excluding  plaintiffs,  thereby  converted  such 
material  to  its  own  use.  The  case  was  tried  and  submitted  to  the  jury 
on  the  theory  that  the  building  was,  by  the  contract  referred  to,  con- 
structively severed  from  the  realty  and  at  once  became  personal  prop- 
erty. 

I  am  unable  to  concur  in  this  view.  When  the  contract  was  made 
the  building  was  real  property,  and  its  character  as  such  could  not  be 
changed  except  by  an  actual  severance  from  the  land  upon  which  it 
stood.  The  difference  between  the  real  and  personal  property  exists, 
not  by  virtue  of  an  agreement,  but  by  nature  of  the  subject.  Real  es- 
tate cannot  be  changed  into  personalty  merely  by  calling  it  such.  The 
walls  of  a  building,  no  matter  of  what  composed,  so  long  as  they  re- 
main an  integral  part  of  the  building,  are  real  estate,  and  it  is  beyond 
the  power  of  parties  interested,  by  agreement,  to  change  them  into  per- 
sonal property.    Ford  v.  Cobb,  20  N.  Y.  344. 

This  was  pointed  out  in  Davis  v.  Bliss,  187  N.  Y.  17,  79  N.  E.  851, 
10  L.  R.  A.  (N.  S.)  458;  the  court  saying: 

"It  doabtlesB  Is  the  mle  that  personal  property  may  be  bo  flnnly  attached 
to  or  thoroughly  and  substantially  ntade  a  part  of  the  realty  that  its  char- 
acter as  personalty  will  not  be  preserved  even  by  special  agreement  Intended 
to  accomplish  that  result" 

In  People  ex  rel.  I.  R.  T.  y.  O'Donnel,  202  N.  Y.  313,  95  N.  E.  762, 
the  question  presented  was  whether  certain  machinery  and  power  hous- 
es were  real  property  within  the  meaning  of  the  Rapid  Transit  Act 
(Laws  1891,  c.  4).  The  court  held  that  the  machinery  was  not,  but 
that  the  power  houses  were,  saying : 

"On  the  other  hand,  these  power  houses  were  most  substantial  structures, 
composed  In  large  measure  of  brick  and  stone  and  steel  and  Iron.  They  were 
so  constructed  on  the  land  that  apparently  they  could  only  be  removed  by 
utter  demolition.  They  were  primarily  and  essentially  real  property,  and 
never  had  existence  In  any  other  character.  They  were  so  fundamentally 
real  property  that  probably  Interested  parties  dealing  with  them  could  not, 
by  express  agreement,  have  given  them  any  other  character  than  that  of  real 
property." 

In  Western  Union  Telegraph  Co.  v.  B.  &  S.  Ry.  Co.  (C.  C.)  11 
Fed.  1,  it  was  said  that  bricks  which  were  built  into  the  walls  of  a 
building,  or  shingles  that  form  the  roof,  or  stones  that  go  into  the 
foundation  of  a  house,  cannot,  even  by  agreement  of  the  parties,  be 
made  to  retain  their  character  as  personal  property,  for  the  obvious 
reason  that  they  become  so  inseparably  affixed  to  the  realty  as  to  be  a 
part  of  it,  independent  of  any  question  as  to  the  intent  of  the  parties. 
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There  are  expressions  in  several  opinions  to  the  effect  that  an  agree- 
ment may  constitute  a  constructive  severance  of  growing  timber,  there- 
by changing  it  from  real  to  personal  property ;  but  I  have  been  unable 
to  find  any  authority  in  this  state  with  the  possible  exception  of  War- 
ren V.  Leland,  2  Barb.  613,  where  that  question  has  been  squarely  de- 
cided. I'hus,  Bank  of  Lansingburgh  v.  Crary,  1  Barb.  542,  and  Lacus- 
trine Fertilizer  Co.  v.  Lake  G.  &  F.  Co.,  82  N.  Y.  477,  state  that  grow- 
ing grass  or  trees  become  personal  property  without  an  actual  sever- 
ance, merely  by  virtue  of  a  sale  of  them  by  the  owner  of  the  land;  but 
the  point  was  not  necessary  to  the  decision  in  either  case. 

In  Warren  v.  Leland,  supra,  the  court  based  its  decision  on  the 
ground  that  growing  trees  became  personalty  merely  by  virtue  of  the 
contract  of  sale.  But  that  decision  was,  to  a  certain  extent,  disap- 
proved in  Goodyear  v.  Vosburgh,  57  Barb.  243,  on  the  ground  that  the 
doctrine  of  constructive  severance  had  nothing  to  do  with  the  question 
decided.  Green  v.  Armstrong,  1  Denio,  550,  and  Vorebcck  v.  Roe, 
50  Barb.  302,  merely  mention  the  doctrine  of  constructive  severance  of 
growing  trees  or  grass,  without  expressing  any  approval. 

In  Lacustrine  Fertilizer  Co.  v.  Lake  G.  &  F.  Co.,  supra,  it  was  held 
that  soil  removed  from  the  land  of  one  person  and  placed  on  the  land 
of  another,  with  his  consent,  and  without  an  intention  on  the  part  of 
the  former  to  reclaim  it,  or  an  agreement  authorizing  him  to  remove 
it,  becomes  a  part  of  the  land  of  the  latter. 

Authorities,  which  hold  that  things  of  a  personal  nature,  such  as  fix- 
tures, etc.,  annexed  to  the  freehold  of  a  person  other  than  the  owner, 
may,  by  agreement  between  him  and  the  owner,  retain  their  character 
as  chattels,  are  not  applicable,  and  this  for  the  reason  that  the  chattels 
in  the  cases  to  which  the  doctrine  is  applied  were  such  originally  and 
never  became  a  part  of  the  land  at  least  to  such  an  extent  as  to  lose 
their  identity. 

Here,  we  have  a  building  standing  upon  land  concededly  real  estate, 
and  I  am  unable  to  see  upon  what  principle  an  agreement  to  tear  it 
down  and  remove  the  materials  of  which  it  is  composed  can  change  it  • 
from  real  estate  into  personal  property.  If  it  does  not,  then  the  deter- 
mination of  the  Appellate  Term  and  the  judgment  of  the  City  Court 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  appellant  to 
abide  event. 

INGRAHAM,  P.  J.,  and  SCOTT,  J.,  concur. 

LAUGHLIN,  J.  This  is  an  action  for  the  conversion  of  125  loads  of 
brick,  2  boilers,  10  tons  of  old  iron,  50  windows,  and  100  window  sills. 
The  defendant  owned  the  premises,  known  as  Nos.  71-77  East  Eighty- 
Second  street  in  the  borough  of  Manhattan,  New  York,  a  five-story 
and  basement  brick  apartment  house,  which  had  been  erected  there- 
on. On  the  3d  day  of  June,  1911,  defendant  entered  into  a  contract 
in' writing  and  under  seal  with  plaintiff  by  which  it  sold  to  him  all 
the  material  of  which  the  apartment  house  was  composed  with  the 
exception  of  "a  Fitzgibbons  Boiler,"  which  the  plaintiffs  agreed  to 
protect  from  injury  during  the  demolition  of  the  building;  and  plain- 
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tiffs  thereby  agreed  to  tear  down  and  remove  and  cart  away  all  of  the 
materials  in  the  building,  down  to  the  level  of  the  cellar  floor,  including 
all  foundation  and  other  walls,  "excepting  only  the  retaining  walls  in 
the  yards  and  the  area  walls  along  Eighty-Second  street  and  Park  ave- 
nue," and  to  remove  and  cart  away  all  debris,  and  to  leave  the  premises 
"broom  cleaned  to  the  level  of  the  lowest  cellar  floor."  In  the  third 
article  of  the  agreement  it  was  provided  that  time  should  be  of  the 
essence  of  the  contract  and  that  the  plaintiffs  should  proceed  with  the 
work  "with  the  utmost  diligence  and  dispatch,"  and  have  the  work 
"entirely  completed  on  or  before  July  25,  1911."  The  plaintiffs  fur- 
ther agreed,  among  other  things,  to  provide  all  the  lalx)r  and  mate- 
rials required  for  the  performance  of  the  work  covered  by  the  con- 
tract, and  to  pay  the  defendant  the  sum  of  $900  for  the  building.  The 
contract  contained  other  provisions  designed  to  protect  and  secure  the 
defendant  against  liability  for  a  violation  of  state  and  municipal  laws 
and  ordinances  and  for  injuries  to  persons  or  property ;  and  in  ^e  event 
that  the  plaintiffs  refused  or  neglected  to  supply  sufficient  workmen 
and  materials,  or  to  prosecute  the  work  diligently,  or  to  perform  the 
agreement  in  any  other  respect,  it  was  provided  that  the  defendant 
should  be  at  liberty  "at  its  election,  to  forthwith  terminate  the  employ- 
ment of  the  contractor,  giving  notice  in  writing  of  its  election,  and  to 
enter  upon  the  premises  and  to  take  possession,  for  the  purpose  of 
completing  the  work  included  under  this  agreement,  of  all  the  mate- 
rials, tools  and  appliances  belonging  to  the  contractor,  and  to  employ 
any  other  person  or  persons  to  finish  this  work  and  to  provide  the  ma- 
terials therefor,  at  the  expense  of  the  contractor."  Article  8  of  the 
contract  provides  as  follows : 

"Sbould  the  contractor  complete  all  the  work  comprehended  under  this 
agreement  on  or  before  July  25,  1011,  the  owner  will  pay  the  contractor  the 
sum  of  Ave  hundred  dollars  ($600.00),  as  a  bonus.  In  the  event  of  the  con- 
tractor falling  to  complete  all  the  work  comprehended  under  this  agreement 
on  or  before  August  3,  1911,  the  contractor  shall  pay  the  owner  forthwith  the 
sum  of  five  hundred  dollars  ($000.00),  as  a  penalty." 

The  plaintiffs  commenced  work  on  the  5th  day  of  June;  and  on 
the  25th  of  July,  the  date  specified  for  the  completion  of  tihe  work, 
the  building  had  been  removed  to  the  street  level.  There  were  three 
boilers  in  the  basement  of  the  building,  only  two  of  which,  as  has  been 
seen,  were  purchased  by  the  plaintiffs.  The  work  remaining  to  be 
done  at  that  time  was  the  removal  of  these  two  boilers  and  the  founda- 
tion walls,  so  far  as  they  were  required  to  be  removed  by  the  plaintiffs, 
and  removing  the  debris.  On  July  25th  and  until  July  28th  or  29th, 
according  to  the  testimony  introduced  in  their  behalf,  the  plaintiffs  con- 
tinued the  work,  including  the  removal  of  the  foundation  walls,  with  a 
gang  of  about  35  men,  and  then  their  men  were  driven  from  the  prem- 
ises by  another  contractor  who  was  employed  by  the  defendant  to  finish 
the  work ;  but,  according  to  testimony  introduced  by  the  defendant,  the 
plaintiffs  continued  on  the  work  during  that  time  with  only  about  seven 
or  eight  or  ten  men,  and  they  were  engaged  in  removing  loose  material, 
but  did  nothing  further  with  respect  to  demolishing  the  foundation 
walls,  which  were  of  stone  and  brick.    The  plaintiffs  were  not  permit- 
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ted  to  continue  the  work  or  to  remove  any  further  materials  after  they 
were  so  driven  from  the  premises ;  and  the  remaining  work  was  per- 
formed by  the  other  contractor,  who,  acting  by  authority  from  and 
under  direction  of  the  defendant,  removed  the  remaining  material, 
walls,  and  the  boilers. 

.  The  plaintiffs  seek  to  recover  the  value  of  the  material  embraced  in 
their  contract  remaining  on  the  premises  when  they  were  excluded 
therefrom,  and  appropriated  by  the  defendant  or  its  contractor.  The 
action  is  brought  upon  the  theory  that  this  material  which  had  been 
part  of  the  real  property  was  constructively  severed  from  the  realty 
and  at  once  became  personal  property  by  virtue  of  the  contract.  The 
uncontroverted  evidence  shows  that  some  of  the  material  claimed  to 
have  been  converted  had  been  severed  from  the  building  and  remained 
upon  the  premises  or  adjacent  thereto;  and  evidence  by  the  plaintiffs 
tends  to  show  that  the  two  boilers  had  been  severed  and  were  loose 
and  detached,  but  that  is  controverted.  With  the  exception  of  the 
boilers,  there  is  a  conflict  in  the  evidence  with  respect  to  the  quantity 
of  the  various  items  of  material  for  which  the  plaintiffs  seek  to  re- 
cover; but  they  adduced  evidence  tending  to 'show  the  quantities  and 
values  as  alleged.  If  therefore  the  plaintiffs  were  entitled  to  recover 
for  all  of  the  material,  the  amount  of  damages  became  a  fair  question 
of  fact  on  the  evidence,  which  was  sufficient  to  sustain  the  verdict.  If, 
however,  as  contended  by  the  learned  counsel  for  the  defendant,  the 
plaintiffs  were  only  entitled  to  recover  for  that  part  of  the  material 
which  had  been  actually  severed  from  the  building,  then  the  verdict 
cannot  be  sustained,  either  on  the  evidence,  or  on  the  theory  on  which 
the  case  was  tried,  for  the  evidence  shows  that  a  large  part  of  the  ma- 
terial had  not  been  severed  from  the  realty,  and  the  case  was  submit- 
ted to  the  jury  on  the  theory  that  the  plaintiffs  were  entitled  to  recover 
for  all  of  it. 

It  is  contended  in  behalf  of  the  defendant  that  the  trial  court  erred 
in  not  submitting  to  the  jury  the  question's  to  whether  its  claim  that 
the  plaintiffs  did  not  prosecute  the  work  with  due  diligence,  which  if 
sustained  would  have  entitled  it  to  take  possession  and  complete  the 
work,  was  not  well  founded.  The  charge  indicates  that  the  learned 
trial  court  was  of  opinion  that  Htle  to  all  the  material  passed  to  the 
plaintiffs,  by  virtue  of  the  contract,  unaffected  by  the  question  as  to 
whether  or  not  the  defendant  exercised  its  right,  in  the  event  that  the 
facts  justified  it,  to  take  possession  of  the  work  and  complete  it;  and 
that  inasmuch  as  no  counterclaim  was  pleaded  for  the  expense  of  com- 
pleting the  work,  as  contemplated  by  the  contract  in  such  event,  the 
court  did  not  deem  that  question  important.  It  is  not  necessary  to 
express  an  opinion  on  that  point  on  this  appeal,  for  it  is  not  fairly 
presented.  Counsel  for  the  defendant  requested  the  court  to  rule,  as 
matter  of  law,  that  his  client  was  entitled  to  exclude  the  plaintiffs  from 
the  premises  and  to  finish  the  work.  The  court  properly  declined  to 
instruct  the  jury  as  so  requested,  for  that  depended  upon  conflicting 
evidence.  No  request  was  made  to  submit  the  question  of  fact  to  the 
jury  as  to  whether  the  circtmistances  were  such  as  to  justify  the  de- 
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fendant  in  excluding  plaintiffs  and  finishing  the  work,    Tbe  court, 
however,  did  say  to  the  jury  in  the  coarse  of  the  charge : 

"Yoa  come  down,  therefore,  to  tbe  question  of  damages,  and  there  must  be 
some  damage  in  this  case,  in  view  of  the  construction  which  the  court  has 
placed  upon  that  Instrument" — meaning  the  contract 

An  exception  was  taken  by  defendant  to  this  instruction.  It  is  now 
claimed  that  the  court  thereby,  in  effect,  took  from  the  jury  the  ques- 
tion of  fact  with  respect  to  whether  or  not  the  defendant  was  justified 
in  excluding  the  plaintiffs  from  the  work,  and  ruled  as  matter  of  law 
that  it  was  not.  It  is  manifest  that  this  part  of  the  charge  did  not  re- 
late to  that  question,  and  it  was  the  duty  of  counsel,  if  he  thought  it 
did,  to  draw  the  attention  of  the  court  thereto  specifically. 

Counsel  for  the  defendant  contends,  inasmuch  as  time  was  of  the 
essence  of  the  contract  and  the  work  was  required  to  be  completed  on 
or  before  the  25th  day  of  July,  that  the  plaintiffs  were  in  default,  and 
that  they  forfeited  any  right  they  might  otherwise  have  had  to  the  ma- 
terial. I  am  of  opinion  that  in  view  of  the  provisions  of  article  8  of 
the  contract,  herein  quoted,  the  plaintiffs  had  until  and  including  the 
3d  day  of  August  to  complete  the  work.  If  the  plaintiffs  completed 
the  work  on  or  before  the  25th  day  of  July,  the  defendant  agreed  to 
give  them  a  bonus  of  $500 ;  and,  in  the  event  of  their  failure  to  com- 
plete the  work  on  or  before  the  3d  day  of  August,  they  became  liable 
to  the  defendant  in  a  like  sum,  as  a  penalty.  That  provision  neces- 
sarily gave  the  plaintiffs  the  right  to  continue  the  work  until  the  3d  day 
of  August,  if  by  due  diligence  it  could  not  be  completed  sooner.  See 
Vandegrift  v.  Cowles  Eng.  Co.,  161  N.  Y.  435,  55  N.  E.  941,  48  L.  R. 
A.  685. 

The  remaining  question  is  as  to  whether  this  contract  constituted  a 
severance  of  the  building  material  from  the  realty,  so  that,  as  between 
the  parties,  title  thereto  at  once  passed  to  the  plaintiffs  as  personal 
property.  I  am  of  opinion  that  it  did  and  that  the  defendant  is  liable 
therefor  in  conversion.  Stackpole  v.  Eastern  Rd.,  62  N.  H.  493;  2 
Cooley  on  Torts  (3d  Ed.)  838;  Tyson  v.  Post,  108  N.  Y.  217,  15  N. 
E.  316,  2  Am.  St.  Rep.  409.  The  building  was,  of  course,  realty,  and 
the  statute  of  frauds  requires  that  a  contract  for  the  sale  thereof  to  be 
valid  should  be  in  writing  (McGregor  v.  Brown,  10  N.  Y.  114;  Green 
V.  Armstrong,  1  Denio,  550 ;  see,  also.  Bank  of  Lansingburgh  v.  Crary, 
1  Barb.  542 ;  Warren  v.  Leland,  2  Barb.  613 ;  Vorebeck  v.  Roe,  50 
Barb.  302),  and  the  contract  in  question  fully  answers  that  require- 
ment. The  law  is  well  settled  in  this  jurisdiction  that  growing  tim- 
ber becomes  as  between  the  owner  and  vendee  constructively  severed 
from  the  realty  under  a  valid  contract  of  sale  thereof.  Bank  of  Lans- 
ingburgh V.  Crary,  supra ;  Warren  v.  Leland,  supra.  See,  also,  Lacus- 
trine Co.  V.  Lake  Guano;  etc.,  Co.,  19  Hun,  47;  Id.,  82  N.  Y.  476; 
Goodyear  v.  Vosburgh,  57  Barb.  243 ;  Smith  v.  Jenks,  1  Denio,  580 ; 
Kingsley  v.  Holbrook,  45  N.  H.  313,  86  Am.  Dec.  173;  Hoit  v.  Strat- 
ton  Hills,  54  N.  H.  109,  20  Am.  Rep.  119;  13  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  p.  615;  McClintock's  Appeal,  71  Pa.  365;  Reeves  on 
Real  Property,  §  53. 
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I  see  no  distinction  in  principle  between  a  sale  of  growing  timber 
and  the  sale  of  the  material  in  a  building  which  is  to  be  forthwith  de- 
molished by  the  vendee ;  and  I  am  of  opinion  that,  where  the  owner 
desires  and  intends  to  sell  either  and  executes  a  written  contract  there- 
for, there  is  at  once  a  constructive  severance,  and  that  the  property 
sold,  which  was  realty  before,  becomes  personal  property,  as  between 
the  parties.  It  is  competent  for  the  owner  of  real  estate  to  contract 
with  a  tenant,  or  another,  for  the  erection  of  a  building  of  any  descrip- 
tion on  the  premises,  whether  for  trade  or  for  residential  purposes, 
and  to  provide  that  as  between  the  parties  the  same  shall  remain  per- 
sonal property  and  removable,  and  trover  will  lie  in  such  case  for  a 
refusal  to  permit  the  removal.  McFadden  v.  Allen  et  al.,  134  N.  Y. 
489,  32  N.  E.  21,  19  L.  R.  A.  446;  Tyson  v.  Post,  supra;  Smith  v. 
Benson,  1  Hill,  176;  Dame  v.  Dame,  38  N.  H.  429,  75  Am.  Dec.  195; 
Van  Ness  v.  Pacard,  2  Pet.  (U.  S.)  137,  7  L.  Ed.  374;  2  Cooley  on 
Torts,  supra;  Mott  v.  Palmer,  1  N.  Y.  564;  Leonard  v.  Clough,  133 
N.  Y.  292,  31  N.  E.  93,  16  L.  R.  A.  305.  What  it  is  competent"  for 
the  owner  to  do  in  advance  of  the  erection  of  a  building  upon  his  prem- 
ises, it  is,  I  think,  where  the  rights  of  third  parties  are  not  affected, 
competent  for  him  to  accomplish  by  the  destruction  and  removal  of  the 
building  after  it  has  been  erected.  The  contract  merely  reimpressed 
the  original  character  upon  it  after  the  material  had  become  part  of 
the  realty.    Tyson  v.  Post,  supra. 

In  the  case  at  bar,  the  only  parties  in  interest,  or  who  could  in  any 
manner  be  affected  by  the  contract,  which  contemplated  the  actual  sev- 
erance of  the  building  with  expedition,  were  the  owner  and  the  plain- 
tiffs. In  the  cases  in  which  a  different  rule  has  been  authoritaJtively 
laid  down,  recording  acts  or  the  rights  of  third  parties,  or  public  in- 
terests, were  involved.  See  Ford  v.  Cobb,  20  N.  Y.  344;  Fryatt  v.  Sul- 
livan Co.,  5  Hill,  116;  Tifft  v.  Horton,  53  N.  Y.  377,  13  Am.  Rep.  537; 
Duffus  V.  Howard  Furnace  Co.,  8  App.  Div.  567, 40  N.  Y.  Supp.  925 ; 
Voorhees  v.  McGinnis,  48  N.  Y.  278;  Sisson  v.  Hibbard,  75  N.  Y. 
542;  Lacustrine  Co.  v.  Lake  Guano,  etc.,  Co.,  supra;  Vorebeck  v. 
Roe,  supra;  Davis  v.  Bliss,  187  N.  Y.  77,  79  N.  E.  851,  10  L.  R.  A. 
(N.  S.)  458;  People  ex  rel.  I.  R.  T.  v.  O'Donnel,  202  N.  Y.  313,  95  N. 
E.  762;  13  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  p.  622. 

I  am  of  opinion,  therefore,  that  the  plaintiffs  were  entitled  to  recover 
for  the  material  not  actually  severed,  as  well  as  for  the  material  which 
had  been  actually  severed  from  the  realty.  These  views  lead  to  an 
affirmance  of  the  determination  of  the  Appellate  Term,  with  costs. 

CLARKE,  J.,  concurs. 
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In  re  McCLELLAN  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    Jnly  10,  1913.) 

ElKINENT  DOHAIN  (§  150») PUSLIC  IltPBOTBilENIS ASSESSMENT  OV  DaUAOES 

Amount  of  Damages. 

In  a  proceeding  to  assess  an  abutting  owner's  damages  from  the  con- 
struction of  an  elevated  structure  in  a  street,  an  award  of  approximately 
two-thirds  of  the  amount  of  damage  shown  by  the  testimony  most  favora- 
ble to  the  city  was  too  small. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {  402; 
Dec.  Dig.  §  150.  •] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  George  B.  McClellan  and  others,  constituting  the 
Board  of  Rapid  Transit  Railroad  Commissioners,  for  the  appoint- 
ment of  commissioners  of  appraisal,  etc.  From  an  order  overruling 
the  objection  of  John  Wynne  to  an  award  of  damages  in  his  favor 
by  such  commissioners  of  appraisal,  he  appeals.  Reversed,  and  pro- 
ceedings remitted  to  the  commissioners  to  make  a  new  award. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Benjamin  Trapnell,  of  New  York  City,  for  appellant. 
Charles  J.  Nehrbas,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  premises  in  question  are  located  on  the  south- 
erly side  of  Westchester  avenue,  and  the  award  was  $12,500  for  fee 
damage  and  $2,250  for  rental  damage.  The  structure  at  the  point  in 
question  is  of  the  usual  elevated  type.  Each  of  the  lots  has  a  frontage 
of  27  feet  by  an  average  depth  of  about  125  feet.  The  buildings  are 
three  five-story  apartment  houses. 

Two  experts  only  were  called  to  testify  to  value.  The  appellant's 
expert  testified  to  a  depreciation  in  fee  value  of  $32,500,  and  to  a  cor- 
'  respondingly  large  rental  damage.  The  city's  expert  testified  that  the 
fee  damage  was  $18,625.11.  The  fee  value  he  placed  upon  the  three  lots 
of  land  made  the  second  worth  less  than  $500  more  than  the  first,  and 
the  third  $490  more  than  the  second,  or  a  difference  of  less  than  $1,000 
between  the  first  and  third.  The  value  of  each  of  the  three  houses 
was  practically  the  same.  In  other  words,  the  testimony  of  the  city's 
witness  shows  unquestionably  that  he  regarded  the  three  houses  and 
lots  as  practically  of  equal  value,  and  he  did  not  attempt  to  assign  to 
one  any  greater  or  less  damage  than  to  the  other.  Nor  did  their  situ- 
ation warrant  any  such  difference.  Taking  the  fee  depreciation  testi- 
fied to  by  the  city's  expert,  $18,625.11,  and  dividing  it  by  three,  shows 
that  the  award  of  the  commissioners  was  practically  two-thirds  of  the 
amount  the  expert  for  the  city  testified  was  the  fee  damage  suffered 
by  the  three  houses.  The  appellant  argues,  and  we  think  properly, 
that  this  fairly  gives  rise  to  a  presumption  of  clerical  error,  or  that  by 
some  mistake  the  commissioners  gave  the  appellant  only  two-thirds  of 
what  he  was  clearly  entitled  to,  based  upon  the  city's  testimony.  But, 
whether  there  was  any  such  clerical  mistake  or  not,  we  think,  unless 
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the  testimony  most  favorable  to  the  city  is  to  be  wholly  disregarded, 
that  the  commissioners  manifestly  awarded  appellant  too  small  a  sum 
for  fee  damage.  The  same  expert  for  the  city  testified  that  the  rental 
damage  was  $51  per  month  per  house,  or  $153  for  the  three  houses, 
equaling  $1,836  per  year;  also,  that  he  adopted  the  ratio  of  .981  pet 
cent,  of  rental  value  to  fee  value.  Applying  that  to  his  testimony  on 
fee  damage  confirms  the  conclusion  that  the  fee  damage  was  the  same 
as  to  all  three  houses. 

The  order,  so  far  as  appealed  from,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  proceedings  remitted  to  the  commissioners  to 
make  a  new  award  in  accordance  with  this  opinion. 


LUHMAN  V.  NEW  YORK,  W.  &  B.  RY.  (two  cases). 
(Supreme  Court,  Special  Term,  Westchester  County.    March,  lOlS.) 

Dbkdb  ({  171*) — BuiLDina  BBsmonona — GoNSTBUcnon — Vioi^tiors. 

A  building  restriction  that  only  private  residences  be  erected  on  certain 
lota,  except  private  stables  used  In  connection  with  such  residences,  pro- 
hibits the  construction  of  a  railroad  embankment  on  any  of  the  lots  for 
the  operation  of  trains  by  electric  power. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  St  450,  637-542 ;  Dec. 
Dig.  1 171.*1 

Actions  by  Leonie  B.  Luhman  and  by  William  Luhman  against  the 
New  York,  Westchester  &  Boston  Railway.  Judgment  for  plaintiff 
in  each  case. 

Bushong  &  Moore,  of  White  Rains,  for  plaintiffs. 

Graham  &  L'Amoreaux,  of  New  York  City,  for  defendant 

TOMPKINS,  J.  These  two  actions  were  tried  separately,  but  they 
involve  the  same  question  of  law.  They  are  brought  in  equity,  to  en- 
join and  restrain  the  defendant  from  maintaining  and  operating  its 
railroad  upon  and  over  lots  35  to  52  inclusive,  on  a  certain  map  en- 
titled "Map  of  Property  Situate  in  the  Village  and  Town  of  New  Ro- 
chelle,  Westchester  County,  New  York,  Belonging  to  the  Estate  of 
George  G.  Sickels,  Deceased,  Dated  September,  1895,  and  Entitled  in 
the  Action  of  Daniel  E.  Sickels,  Plaintiff,  against  Roma  M.  Mead  et 
al,  and  Filed  in  the  Office  of  the  Register  of  the  Said  County  of  West- 
chester." 

The  plaintiff  Leonie  B.  Luhman  owns  one-half  of  lot  21,  of  the  same 
Sickels  tract,  and  the  plaintiff  William  Luhman  owns  lot  22  of  the 
same  tract,  and  the  premises  of  both  plaintiffs,  as  well  as  the  defend- 
ant's premises  aforesaid,  are  laid  down  upon  the  same  map,  and  were 
conveyed  respectively  by  deeds  reciting  a  reference  to  said  map,  and  all 
of  said  deeds  contained  the  following  covenant: 

"And  the  party  of  the  second  part  doth  hereby  covenant  unto  the  respective 
purchasers  of  lots  laid  down  on  said  map,  that  all  the  buildings  upon  the  sev- 
eral lots  laid  down  on  said  map,  excepting  the  buildings  upon  lot  No.  14,  must 
be  removed  by  the  purchasers  of  said  lots  within  ninety  days  from  this  date 

•For  oUier  cum  lae  lune  toplo  *  i  kvmbeu  In  Dec.  *  Am.  Dls*.  UK  to  data,  A  RapT  Indnw 


Digitized  by 


Google 


Sup.  Ct.)  LTTHMAN  V.  NEW  YORK,  W.  A  B.  BT.  861 

and  that  as  to  all  lots  on  said  map  excepting  those  fronting  on  North  avenae, 
no  other  than  private  residences  costing  not  less  than  $3,000.00  each  shall  be 
erected  on  said  lots  and  that  all  snch  buildings  shall  be  built  at  least  fifteen 
feet  back  from  the  line  of  the  street  or  avenue  as  shown  on  said  map.  The 
aforesaid  covenant  is  not  to  prevent  the  building  of  a  private  stable  on  the 
rear  of  any  lot  on  which  residences  may  be  built  and  In  connection  with  such 
residence.  And  the  said  party  of  the  second  part  doth  hereby  covenant  with 
the  respective  purchasers  of  the  several  lots  laid  down  on  said  map  and  each 
and  every  of  them,  their  and  e&dx  of  their  heirs  and  assigns  will  not  at  any 
time  erect  or  permit  on  any  part  of  said  lots,  any  slaughterhouse,  smith 
shop,  forge,  furnace,  steam  englhe,  brass  foundry,  nail  or  Iron  foundry,  or 
manufactory  of  gunpowder,  glue,  varnish,  vitriol,  ink  or  turpentine  or  for  the 
tanning,  dressing  or  preparing  skins,  hides  or  leather  or  any  brewery,  dis- 
tillery or  other  noxious  or  dangerous  trade  or  business." 

The  defendant  acquired  its  said  lots  35  to  52  for  the  purpose  of 
building  and  operating  thereon  a  railway,  and  has  constructed  upon 
and  across  said  lots  a  railroad  embankment,  upon  and  over  which  rail- 
way trains  are  being  operated  by  electric  power,  and  the  question  of 
law  presented  by  these  suits  is  whether  such  use  of  its  lands  by  the 
railroad  company  is  in  violation  of  the  covenant  in  said  deeds  above 
quoted.  The  words  in  the  covenant,  which  the  plaintiffs  claim  entitle 
them  to  maintain  this  action,  are:  "No  other  than  private  residences 
costing  not  less  than  $3,000  each  shall  be  erected  on  said  lots,  and  that, 
all  such  buildings  shall  be  built  at  least  fifteen  feet  back  from  the  line 
of  the  street  or  avenue  as  shown  on  said  map."  Do  those  words  pro- 
hibit the  building  and  operation  of  a  railroad  across  said  property? 

In  other  actions  against  this  same  defendant,  growing  out  of  its  ac- 
quisition and  use  of  similar  property,  in  the  same  neighborhood  as  the 
plaintiffs',  the  courts  have  held  that  the  covenants  were  broken.  Flynn 
v.  New  York,  W.  &  B.  R.  R.,  139  App.  Div.  199, 123  N.  Y.  Supp.  759; 
Stehlin  v.  City  and  County  Contract  Co.  (no  opinion  written), 

In  these  cases,  the  covenants  were  in, different  language  from  the 
covenant  in  the  case  at  bar.  In  the  Stehlin  Case,  the  covenant  read, 
"As  to  all  lots  on  said  map,  except  those  fronting  on  North  avenue,  no 
building  other  than  private  residences  costing  not  less  than  $3,000  shall 
be  erected";  and  it  was  held  that  the  defendant's  embankment  and 
railway  was  a  building,  within  the  meaning  of  the  covenant. 

In  the  Fl)mn  Case,  the  covenant  read,  "No  building  or  structure  for 
any  business  purpose  whatsoever  shall  be  erected  on  said  premises"; 
and,  of  course,  it  was  held  that  a  railroad  embankment  was  a  building 
or  structure,  for  a  business  purpose,  so  that  neither  of  these  two  cases 
are  exactly  in  point 

It  is  claimed  on  the  part  of  the  defendant  that  this  covenant  only 
forbids  the  erection  of  any  residence  other  than  a  private  residence, 
costing  not  less  than  $3,000,  and  that  there  is  no  prohibition  against 
the  erection  of  any  other  building  or  structure,  or  against  the  carr)dng 
on  of  any  trade  or  business  except  certain  trades  specifically  mentioned 
in  the  second  paragraph  of  the  restrictions,  and  the  familiar  rule  that 
a  restrictive  covenant  is  to  be  construed  strictly  against  the  grantor 
and  against  the  enforcement  of  the  covenant  is  invoked. 

I  think  the  words  "no  other  than  private  residences  costing  not  less 
than  $3,000  each  shall  be  erected  on  said  lots,"  and  the  other  words 
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used  in  the  covenants,  were  intended  by  the  parties  to  mean,  and  do 
mean,  that  no  building  or  structure  of  any  character  shall  be  erected 
on  said  lots,  except  private  residences  and  private  stables  on  the  rear 
of  lots  on  which  residences  may  be  built,  and  in  connection  with  such 
residences,  and  that  therefore  the  defendant  has  broken  the  covenant 
and  violated  the  restrictions  contained  in  the  deed  by  which  it  acquired 
its  said  lots,  and  that  the  plaintiffs  are  entitled  to  judgment  inasmuch 
as  they  purchased  their  property  in  reliance  upon  said  covenants,  and 
the  s:ime  were  contained  in  all  deeds  from  the  common  grantor. 

In  the  case  of  Leonie  B.  Luhman,  the  damage  to  her  property  by 
reason  of  the  defendant's  structure  and  the  operation  of  its  trains,  I 
find  to  be  the  sum  of  $2,800,  and  the  depreciation  in  the  rental  value 
from  September  27,  1911,  the  sum  of  $15  per  month,  and  the  fee  dam- 
age suffered  by  the  plaintiff  William  Luhman,  $900,  and  the  damage 
to  the  rental  value  $2  per  month.  The  plaintiffs  are  each  entitled  to  a 
bill  of  costs,  but  without  additional  allowances.  These  were  not  diffi- 
cult and  extraordinary  cases.    Submit  findings  in  accordance  herewith. 


MI-AMI  VAIiliET  GAS  &  FUEL  CO.  v.  MILLS. 
(Supreme  Court,  Appellate  Division,  Flist  Department    July  10,  1913.) 

1.  COBFOBATIONB     (|    479*) — MOBTGAGKS RlQHT     OF    TBUSIEB — POSSESSION     OF 

PBOCEEDB  OF  MOBTGAGED    PBOPEBTY. 

A  trustee  under  a  deed  of  trust  to  secure  an  issue  of  bonds  holding  the 
stock  of  another  company,  and  who  at  the  time  of  the  sale  of  such  com- 
pany had  been  paid  cash  to  an  amount  greater  than  necessary  to  fully 
pay  off  the  outstanding  bonds,  had  only  a  qualifying  nominal  Interest  in 
the  stock,  and  was  not  entitled  to  hare  the  whole  purchase  price  paid 
to  him. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  fS  1869,  1872- 
1874;   Dec.  Dig.  S  479.»] 

2.  CoBPOBAHONS  (S  479*) — ^Mobtqageb — Rights  and  Liabilities  of  Tbustke 

COUPENBATIOH. 

Laws  1904,  c.  765,  amending  Code  Civ.  Proc.  §  3320,  and  fixing  the  com- 
missions or  fees  provided  to  be  paid  to  a  trustee  of  an  express  trust  in 
cases  where  the  instrument  provides  no  speclile  compen!<atlon,  was  not 
intended  to  apply  to  a  bolder  of  a  mere  passive  trust,  such  as  that  un- 
der a  deed  of  trust  to  secure  payment  of  corporation  bonds. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  H  1869, 1872- 
1874 :   Dec.  Dig.  i  479.*] 
8.  CossTiTUTioNAL  LAW  (|  146*) — Impaibmbnt  of  Contbacts — Tbuot  Dxkd — 
Stipulation  fob  Compensation  of  Tkustee. 

A  stipulation  in  a  trust  deed  executed  to  secure  payment  of  corporation 
bonds  that  the  trustee  should  have  Just  compensation  for  all  services 
rendered  in  connection  with  the  trust  left  the  question  of  just  compensa- 
tion open  to  Judicial  determination,  and  It  was  not  competent  for  the 
Legislature  to  step  in  and  alter  the  contract  between  the  parties  by 
arbitrarily  fixing  a  compensatlou. 

[Ed.  Note.— For  other  cases,   see  Constitntional  Law,  Cent  Dig.  if 
456,  457,  495 ;  Dec.  Dig.  1 146.*] 
4.  Cobpobations  (S  479*) — Mobtoaobs — Rights  and  Liabiutiks  of  Tbusteg 
— Bad  Faith. 

The  defendant,  as  individual  trustee  under  a  mortgage  deed  of  trust 
to  secure  the  payment  of  plaintiff's  bonds  consisting  of  one  thousand 
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bonds  of  one  tbouaand  dollars  each,  had  custody  of  them  and  of  all  the 
capital  stock  of  another  company,  and  was  required  to  sign  the  trustee's 
certificate  Indorsed  upon  the  bonds,  to  recelye  money  arising  from  sale 
of  the  securities  and  make  proper  application  thereof,  and  to  satisfy  him- 
self that  the  bonds  presented  to  him  as  having  been  paid  -were  canceled 
requiring  only  an  Inspection  of  the  bonds  themselves,  and  he  was  also 
trustee  under  a  mortgage  of  the  D.  Company  owned  by  plaintifF  to  secure 
bonds  which  had  been  canceled  by  plalntifT.  Held,  that  in  plalntifrs 
action  to  compel  satisfaction  of  the  mortgage  and  an  accounting,  he  was 
not  entitled  to  the  amount  of  $6,300  arbitrarily  paid  to  himself  out  of 
funds  in  his  hands  belonging  to  plaintiff  for  services  under  the  D.  mort- 
gage; that,  under  the  clause  in  the  trust  deed  providing  that  he  might 
pay  such  reasonable  compensation  as  he  might  deem  proper  to  attorneys 
employed  "in  the  management  of  the  trust,"  he  was  not  entitled  to  an 
allowance  of  $3,000  for  services  of  attorneys  In  resisting  plaintiff's  ac- 
tion for  satisfaction  of  the  mortgage  and  an  accounting  solely  to  compel 
the  payment  of  a  larger  compeosation  than  plaintiff  was  willing  to  pay, 
but  that  his  bad  faith  In  refusing  to  satisfy  the  mortgage  and  to  ac- 
count was  not  such  as  to  charge  him  with  the  penalty  of  greater  interest- 
than  he  received  on  money  deposited,  or  such  as  to  wholly  deny  com- 
pensation, so  that  the  sum  of  $1,000  in  addition  to  that  already  received 
was  a  sufficient  allowance  for  his  services. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  Si  1869, 1872- 
1874;  Dec.  Dig.  S  479.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Miami  Valley  Gas  &  Fuel  Company  against  John  T. 
Mills,  individually  and  as  trustee,  etc.  From  a  judgment  entered  upon 
the  decision  of  the  court  at  Special  Term,  plaintiff  appeals.    Modified. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN.  CLARKE,  and  SCOTT,  JJ. 

Graham  Sumner,  of  New  York  City,  for  appellant. 

David  Leventritt,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  action  is  brought  to  compel  the  defendant,  as  trus- 
tee under  a  mortgage  made  by  plaintiff,  to  satisfy  the  mortgage,  and 
account  for,  pay  over,  and  deliver  to  plaintiff  all  sums  of  money  and 
all  property  received  by  him  as  such  trustee,  with  interest,  less  such 
sums  as  said  defendant  might  have  lawfully  expended  or  be  entitled  to 
retain  as  expenses  and  disbursements  sustained  or  incurred  in  the 
execution  of  the  trust. 

The  judgment  directed  the  defendant,  upon  receiving  from  plaintiff 
a  general  release  from  all  acts  done  under  the  deed  of  trust,  to  exe- 
cute and  deliver  to  plaintiff  an  assignment  of  certain  shares  of  stock 
held  by  him,  and  to  pay  over  to  plaintiff  the  money  now  in  his  hands 
as  trustee,  with  such  interest  as  he  may  have  received  thereon  from 
the  Bankers'  Trust  Company  since  June  26,  1911,  less  certain  sums 
allowed  to  him  as  commissions  and  as  fees  to  be  paid  to  his  attorney 
and  counsel.  The  appeal  is  directed  to  the  sums  which  have  been  al- 
lowed to  defendant,  for  there  is  no  doubt  upon  the  evidence  that  each 
and  every  one  of  the  bonds  secured  by  the  deed  of  trust  in  which  de- 
fendant was  named  as  trustee  was  fully  and  finally  paid  by  April  27, 
1910,  whereupon  plaintiff  became  entitled  as  matter  of  law  to  a  dis- 
charge of  the  lien  of  the  deed  of  trust,  and  a  return  of  all  moneys  and 
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property  held  thereunder,  subject  only  to  the  payment  to  defendant  of 
his  just  compensation  for  acting  as  trustee,  and  of  his  expenses  legiti- 
mately incurred  in  the  performance  of  his  duties  as  trustee.  Pending 
the  adjustment  of  the  amount  so  due  him,  which  has  now  been  fixed 
by  the  judgment  appealed  from,  at  about  $15,000,  being  all  that  he 
claimed,  defendant  has  persisted  in  his  refusal  to  satisfy  the  deed  of 
trust,  and  has  retained  in  his  hands  over' $100,000  in  cash,  and  9,985 
shares  of  stock  all  the  property  of  plaintiff.  In  holding  up  so  large  a 
sum  of  money  and  so  great  a  quantity  of  stock  to  compel  the  payment 
of  a  comparatively  small  amount  to  himself,  the  defendant  assumed  a 
serious  responsibility,  and  one  of  the  questions  raised  by  the  appellant 
is  whether  he  should  not  be  charged  with  full  interest  upon  the  amount 
withheld  by  him.  There  is  no  dispute  as  to  the  facts,  although  opin- 
ions may  differ  as  to  some  of  the  inferences  to  be  drawn  from  those 
iacts. 

Three  corporations  were  concerned  in  the  transactions  leading  up 
to  this  action,  all  of  them  being  engaged  in  the  business  of  producing 
or  purchasing  and  distributing  natural  gas.  They  were  the  plaintiff, 
the  Dayton  Gas  &  Fuel  Company  (hereinafter  called  the  Dayton  Com- 
pany), and  the  Western  Gas  &  Fuel  Company  (hereinafter  called  the 
Western  Company).  The  plaintiff  owned  all  the  stock  of  the  Dayton 
Company,  and  the  Western  Company  owned  70  per  cent,  of  the  stock 
of  the  plaintiff..  The  three  companies  were  therefore  virtually  held  by 
the  same  ownership,  and  were  actually  under  the  same  control.  On 
November  1,  1893,  the  Dajrton  Company  executed  a  mortgage  or  deed 
of  trust  to  defendant  as  trustee  to  secure  an  issue  of  bonds  of  the  par 
value  of  $500,000.  These  bonds  were  all  issued  to  the  plaintiff,  and 
were  at  all  times  owned  by  it  until  they  were  paid  off  and  canceled  in 
March,  1910.  On  January  1,  1894,  plaintiff  executed  a  mortgage  or 
deed  of  trust  to  defendant  to  secure  an  issue  of  bonds  of  the  par  value 
of  $l,000,000y  consisting  of  1,000  bonds  for  $1,000  each.  The  mort- 
gage executed  by  plaintiff  covered  and  became  a  lien  upon  all  the 
property  of  the  plaintiff,  including  real  and  personal  property  in  the 
state  of  Ohio,  and  all  the  above-mentioned  bonds  issued  by  the  Dayton 
Cconpany,  and  all  the  capital  stock  of  said  Dayton  Company  consist- 
ing of  10,000  shares  of  the  aggregate  par  value  of  $1,000,000. 
The  stock  and  bonds  of  the  Dayton  Company  were  delivered  to  de- 
fendant and  held  by  him.  The  bonds  were  paid  off  and  canceled  in 
1910.  The  stock  he  still  holds,  except  a  few  shares  transferred  at  the 
request  and  with  the  consent  of  plaintiff.  All  the  bonds  issued  by 
plaintiff  and  secured  by  the  mortgage  to  defendant  were  issued  to  the 
Western  Company,  and  were  held  and  owned  by  that  company  until 
they  were  paid  off  and  canceled  as  hereinafter  stated. 

Defendant's  responsibilities  under  the  mortgage  executed  by  plain- 
tiff were  of  the  slightest.  He  was  required  to  sign,  and  did  sign,  the 
certificate  indorsed  on  each  of  the  bonds  to  the  effect  that  it  was  one 
of  the  series  of  bonds  described  in  the  mortgage,  and  he  kept  in  his 
custody  the  bonds  and  stock  of  the  Dayton  Company  pledged  as  se- 
curity. Owing  to  the  intimate  relations  which  existed  between  plain- 
tiff, the  issuer  of  the  bonds,  and  the  Western  Company,  which  at  all 
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times  held  them,  defendant  had  no  duties  to  perform  respecting  the 
payment  of  the  principal  or  interest  of  the  bonds.  For  his  services  in 
signing  the  certificates  defendant  was  compensated  at  the  time  at  a 
rate  satisfactory  to  him,  and  of  which  no  complaint  is  now  made. 
Matters  continued  until  March,  1910,  when  plaintiff,  as  owner  of  the 
Dayton  Company,  concluded  to  sell  the  property  of  that  company 
which  it  did  for  the  sum  of  $1,000,000,  defendant,  as  the  nominal 
owner  of  the  stock  of  the  Dayton  Company,  at  the  request  of  plaintiff 
the  beneficial  owner,  consenting  to  the  sale.  Of  the  purchase  price  the 
sum  of  $510,750  was  paid  to  defendant  in  satisfaction  of  the  issue  of 
Dayton  bonds  held  by  him  as  trustee  under  the  mortgage  executed  by 
plaintiff,  of  which  he  immediately  paid  the  sum  of  $510,721.65  to  the 
Western  Company  in  satisfaction  of  $505,000  of  plaintiff's  bonds, 
which  were  thereupon  canceled.  Plaintiff  had  previously  paid,  by  di- 
rect payment,  $400,000  of  its  bonds  held  by  the  Western  Company, 
and  these  bonds  duly  canceled  were  exhibited  to  defendant.  This  left 
unpaid  ^5,000  of  plaintiff's  bonds,  secured  by  the  mortgage  under 
which  defendant  was  trustee.  The  Dayton  Company  having  sold  its 
property  was  then  practically  wound  up,  its  capital  was  reduced  to  a 
nominal  figure,  and  its  surplus,  consisting  of  $489,583.33,  part  of  the 
purchase  price  of  its  property,  was  distributed  by  means  of  two  divi- 
dends, one  of  10  per  cent,  amounting  to  $98,850,  which  was  paid  to 
plaintiff  as  the  nominal  holder  of  its  capital  stock,  and  which  was  more 
than  enough  to  pay  off  in  full  all  the  outstanding  bonds  of  plaintiff 
for  which  that  stock  had  been  pledged.  What  remained  of  the  sur- 
plus was  paid  as  a  dividend  to  plaintiff,  the  actual  and  beneficial  own- 
er of  the  stock.  The  defendant  now  had  in  his  hands  as  trustee  up- 
wards of  $105,000,  applicable  to  the  payment  of  the  then  outstanding 
bonds  of  plaintiff,  amounting  as  above  stated  to  only  $95,000,  with 
some  accrued  interest,  so  that  he  actually  held  in  cash  much  more  than 
enough  to  pay  all  the  outstanding  bonds  for  which  he  was  trustee. 
Application  was  thereupon  made  to  him  to  pay  off  said  outstanding 
bonds  and  execute  a  satisfaction  of  the  mortgage  or  deed  of  trust. 
Having  retained  counsel,  and  acting  under  advice,  he  proceeded  to 
interpose  obstacles  to  thus  winding  up  his  trust,  it  being  very  evident, 
although  not  openly  expressed,  that  his  purpose  was  to  coerce  plaintiff 
into  paying  him  as  compensation  for  his  services  a  much  larger  sum 
than  plaintiff  considered  him  to  be  entitled  to  or  was  willing  to  pay. 
Plaintiff  thereupon,  out  of  other  resources,  paid  off  and  procured  the 
cancellation  of  the  $95,000  of  bonds  remaining  unpaid,  and  renewed 
its  demand  that  defendant  should  satisfy  the  mortgage,  and  pay  over 
the  cash  in  his  hands.  He  again  refused,  and  this  action  resulted. 
The  principal  question  to  be  determined  is  whether  or  not  defendant 
is  legally  entitled  to  be  compensated  at  the  rate  which  he  claims  and  at 
which  the  judgment  appealed  from  allows  him  compensation,  but,  be- 
fore dealing  with  that  question,  it  will  be  well  to  examine  some  of  the 
excuses,  apart  from  the  question  of  compensation,  which  defendant 
offers  for  his  insistence  in  holding  onto  plaintiff's  property  after  all 
his  duties  with  respect  to  it,  had  been  terminated  by  the  complete  pay- 
ment of  the  indebtedness  secured  by  the  mortgage  to  him  as  trustee. 
142  N.T.S.— 55 
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In  his  brief  on  this  appeal  the  defendant  relies  as  "the  main  grounds 
upon  which  the  defendant  refused  to  comply  with  plaintiff's  demand" 
upon  the  uncertainty  as  to  whether  there  were  still  outstanding  150 
genuine  bonds,  and  the  plaintiflf's  violation  of  its  agreement  that  the 
security  in  the  defendant's  hands  was  not  to  be  impaired.  What  de- 
fendant calls  an  "incidental  ground,"  but  which  we  conceive  to  have 
been  the  real  ground,  is  stated  to  be  "the  refusal  of  the  defendant  to 
agree  upon  the  plaintiff's  proper  compensation."  The  uncertainty  as 
to  the  150  bonds  arose  as  follows :  Defendant  had  signed  the  trustee's 
certificate  indorsed  upon  the  bonds  at  two  times,  and  undoubtedly  be- 
lieved, as  did  the  plaintiff,  that  he  had  signed  the  whole  issue  of  1,000 
bonds.  He  had  kept  no  account  or  record  of  how  many  he  had  signed, 
and,  in  point  of  fact,  as  afterwards  appeared,  he  had  signed  only  850, 
although  the  whole  number  of  1,000  had  been  delivered,  and  held-  by 
the  Western  Company,  and  were  included  among  those  paid  oflE  and 
canceled.  When  the  $400,000  of  bonds,  which  had  been  paid  by  the 
plaintiff  and  canceled,  were  presented  to  defendant,  he  discovered  that 
150  of  them  had  not  been  certified  by  him.  Not  knowing  how  many 
bonds  he  had  signed,  and  perhaps  believing  that  he  had  signed  the 
whole  issue  of  1,000  bonds,  he  professed  an  apprehension  that  there 
might  be  outstanding. in  other  hands,  150  bcmds  which  he  had  signed. 
As  to  100  of  the  bonds  he  was  readily  satisfied,  and  as  to  the  other  50 
plaintiff,  at  the  suggestion  of  defendant's  counsel,  offered  to  give  him 
an  indemnity  bond  from  an  approved  surety  company.  Such  a  bond, 
in  form  approved  by  defendant's  counsel,  was  arranged  for  and  ac- 
tually prepared  for  execution. 

[1]  The  defendant  then  objected  that  the  whole  purchase  price  of 
the  property  of  the  Dayton  Company  had  not  been  paid  to  him,  claim- 
ing that  he  had  been  entitled  thereto  as  the  principal  owner  of  the 
Dayton  Company  Stock.  The  failure  to  pay  him  this  sum  was  claimed 
to  have  been  an  impairment  of  the  security  he  held,  although  he  had 
in  fact  been  paid  cash  to  an  amount  greater  than  was  necessar^r  to  ful- 
ly pay  off  all  outstanding  bonds.  The  event  seems  to  have  justified 
the  wise  foresight  of  plaintiff  in  not  paying  the  defendant  something 
like  $500,000  more  than  would  be  necessary  to  pay  off  all  outstanding 
bonds,  and  in  our  opinion  the  defendant  had  no  valid  claim  to  be  paid 
that  sum.  Although  the  stock  of  the  Dayton  Company  stood  in  his 
name  as  trustee,  his  interest  therein  was  only  a  qualified  one,  the  plain- 
tiff being  the  beneficial  owner,  subject  to  the  lien  thereon  for  the  $95,- 
000  of  outstanding  bonds.  When  these  bonds  had  been  paid  or  the 
cash  to  pay  them  had  been  deposited  with  the  trustee,  his  interest  in 
the  stock  was  wholly  satisfied.  At  all  events,  after  the  last  outstand- 
ing bond  had  been  paid,  there  could  have  been  no  purpose  on  the  part 
of  the  trustee  in  demanding  that  the  whole  purchase  price  should  be 
paid  to  him,  except  to  furnish  a  basis  for  an  increased  demand  for 
compensation,  and  this  tmdoubtedly  was  his  purpose. 

The  defendant  makes  other  frivolous  and  unimportant  criticisms 
upon  what  he  claims  to  have  been  departures  from  the  strict  letter  of 
the  mortgage  on  the  part  of  plaintiff.  It  is  useless  to  consider  them  in 
detail  because,  whether  well  founded  or  not,  they  furnished  no  reason 
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why,  after  all  the  bonds  had  been  fully  paid,  the  defendant  should  have 
persisted  in  his  refusal  to  pay  over  to  plaintiff  the  money  i-emaining 
in  his  hands,  and  to  formally  release  its  property  from  the  lien  of  the 
mortgage. 

[2]  This  brings  us  to  the  question  which  has  really  given  rise  to 
the  whole  controversy,  and  that  is  the  compensation  to  which  defend- 
ant is  entitled  for  his  services.  The  contention  of  the  defendant,  which 
has  been  sustained  by  the  trial  court,  is  that  said  defendant  is  entitled 
as  matter  of  law  to  the  commissions  or  fees  provided  to  be  paid  to  a 
trustee  of  an  express  trust  under  section  3320  of  the  Code  of  Civil 
Procedure,  in  cases  in  which  the  instrument  creating  the  trust  provides 
no  specific  compensation  for  the  services  of  the  trustee.  In  applying 
this  section  of  the  Cpde,  the  court  has  allowed  to  defendant  full  com- 
missions, not  only  upon  the  cash  which  actually  passed  through  his 
hands,  but  also  upon  the  estimated  value  of  the  securities  deposited 
with  him.  The  history  of  the  law  of  this  state  relating  to  the  com- 
pensation of  trustees,  culminating  in  the  adoption  in  1904  (Laws  1904, 
c.  955)  of  the  amendment  to  section  3320  under  which  defendant 
claims,  will  show,  as  we  think,  that  that  amendment  was  not  intended 
to  apply  to  a  holder  of  a  mere  passive  trust  such  as  that  which  defend- 
ant held. 

[3]  But,  if  it  were  so  intended,  it  is  not  applicable  to  this  case 
because  the  mortgage  itself,  executed  long  before  the  amendment  of 
1904,  contained  an  express  stipulation  amounting  to  a  contract  between 
plaintiff  and  defendant  that: 

"The  trustee  shall  be  entitled  to  and  shall  have,  }nst  compensation  for  all 
services  that  he  may  render  In  connection  with  the  trost,  to  be  paid  by  first 
party  out  ot  the  estate." 

This  provision  left  it  open  to  judicial  determination  (if  the  parties 
were  unable  to  agree)  as  to  what  in  view  of  the  services  rendered  by 
the  trustee  would  be  a  just  compensation,  and  it  was  not  competent 
for  the  Legislature,  even  if  its  act  would  bear  that  construction,  to  step 
in  and  alter  the  contract  between  the  parties  by  arbitrarily  fixing  a 
compensation  to  be  estimated  not  upon  the  value  of  the  services  per- 
formed, but  upon  the  value  of  the  cash  and  securities  passing  through 
the  hands  of  the  trustee. 

[4]  In  the  present  case  the  services  of  the  trustee  were  not  onerous, 
nor  his  responsibilities  great.  He  received  a  considerable  stun  of 
money  with  one  hand  and  immediately  paid  it  out  with  the  other.  He 
also  received,  as  pledgee  and  custodian,  a  considerable  amount  of  stock, 
as  to  which,  as  the  event  proved>  noi  further  duty  devolved  upon  tiim 
than  to  keep  it  in  a  safe  deposit  vault,  and  he  was  required  to  satisfy 
himself  that  the  bonds  presented  to  him  as  having  been  paid  had  been 
canceled  which  required  nothing  more  than  an  inspection  of  the  bonds 
themselves.  To  award  him  upwards  of  $11,000  for  performing  these 
slight  and  practically  perfunctory  duties  is  certainly  allowing  him 
much  more  tiian  "just  compensation."  The  judgment  allows  defendant 
for  his  services  under  the  Dayton  Mortgage  the  sum  of  $6,311,  which 
he  paid  himself  out  of  the  funds  in  his  hands  belonging  to  the  plaintiffs 
There  is  no  justification  whatever  for  this  allowance  either  in  the 
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pleadings,  the  proof,  or  the  findings.  It  was  a  sum  arbitrarily  fixed 
by  defendant  and  paid  to  himself  out  of  the  trust  funds  in  his  hands 
belonging  to  plaintiff.  Whether  he  was  entitled  to  this  or  any  sum  for 
these  services  was  not  an  issue  in  the  case,  was  not  litigated,  and  is  not 
the  subject  of  any  finding.  The  court  also  allowed  to  defendant  the 
aggregate  sum  of  $3,000  for  the  services  of  his  attorney  and  counsel 
in  the  defense  of  this  action.  This  allowance  is  sought  to  be  justified 
under  a  clause  in  the  mortgage  which  provides  that  the  trustee  may 
"pay  such  reasonable  compensation  as  he  may  deem  proper  to  attor- 
neys *  *  *  whom  he  may  reasonably  employ  in  the  management 
of  the  trust."  From  no  point  of  view  can  the  carrying  on  of  this  liti- 
gation be  considered  as  having  anything  to  do  with  the  "management 
of  the  trust,"  for  that  had  been  finished  before  the  action  was  begun 
by  the  payment  and  cancellation  of  every  bond  secured  by  the  mort- 
gage. Thereafter  there  remained  no  duty  to  be  performed  by  defend- 
ant except  to  return  to  its  rightful  owner  the  cash  in  his  hands,  and  to 
release  the  apparent  lien  on  its  property  which  had  served  its  pur- 
pose. This  litigation  has  been  carried  on  by  defendant  solely  for  his 
own  benefit,  namely,  to  compel  the  payment  of  a  larger  sum  by  way 
of  compensation  than  the  plaintiff  was  willing  to  allow.  It  is  perfectly 
well  settled  that  a  trustee  may  not  charge  against  a  trust  estate  the 
expenses  of  a  litigation  carried  on  solely  for  his  own  benefit,  as  it  is 
evident  that  this  litigation  has  been  carried  on.  A  serious  question  is 
as  to  the  rate  of  interest  with  which  defendant  should  be  charged  up- 
on the  moneys  which  he  has  withheld.  It  has  remained  on  deposit  in 
a  trust  company  drawing  interest  at  the  low  rate  usually  allowed  up- 
on such  deposits.  In  the  opinion  of  the  writer  the  defendant's  claims 
have  been  so  unreasonable  that  his  refusal  to  pay  over  even  a  part  of 
the  withheld  money  justifies  a  judgment  requiring  him  to  pay  interest 
at  the  legal  rate.  Allowing  him  everything  which  he  has  ever  claimed 
for  compensation  and  expenses,  as  iht  court  below  has  done,  he  has 
insisted  upon  retaining  and  has  retained  for  more  than  three  years  up- 
wards of  $80,000,  the  undisputed  property  of  the  plaintiff,  and  to  which 
the  defendant  has  no  claim,  and  never  had  or  asserted  a  claim.  If 
defendant  had  offered  to  pay  over  this  sum  or  an  approximate  sum, 
retaining  in  his  hands  only  enough  to  cover  all  that  he  claimed  to  be 
entitled  to  be  paid,  different  considerations  would  be  presented.  A  ma- 
jority of  the  court  are,  however,  of  the  opinion  that  the  defendant's 
bad  faith  is  not  so  clearly  apparent  as  to  require  the  imposition  upon 
him  of  the  penalty  involved  in  requiring  him  to  pay  more  interest  than 
the  money  has  actually  earned.  The  same  consideration  which  in  the 
opinion  of  the  writer  would  justify  the  imposition  upon  defendant  of 
the  obligation  to  pay  full  interest  would  also  lead  to  the  refusal  to  al- 
low him  any  compensation  beyond  what  he  has  actually  received.  But 
upon  the  assumption  that  he  has  not  knowingly  acted  in  bad  faith,  but 
upon  reliance  upon  advice  which  he  thought  himself  justified  in  fol- 
lowing, a  majority  of  the  court  is  unwilling  to  wholly  deprive  him  of 
compensation.  What  would  be  "just  compensation  for  the  services 
rendered"  is  not  easy  to  determine.  So  far  as  concerns  actual  work 
defendant  had  little  to  do.    So  far  as  regards  the  assumption  of  re« 
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sponsibility  there  was  little  of  that,  and  what  there  was  was  laid  upon 
the  shoulders  of  defendant's  counsel,  to  whom  a  liberal  allowance  has 
been  made  by  the  judgment  appealed  from.  Taking  everything  into 
consideration,  we  are  of  the  opinion  that  the  sum  of  $1,000  would  be 
ample,  perhaps  a  liberal,  allowance  to  defendant  for  his  services,  be- 
sides what  have  already  been  paid  for. 

It  is  quite  evident  that  there  is  to  be  found  in  the  case  all  the  evi- 
dence necessary  to  render  a  just  judgment,  and  it  would  therefore 
serve  no  useful  purpose,  but  merely  aggravate  the  injury  already  done 
to  plaintiif,  to  send  the  case  back  for  a  new  trial. 

The  result  of  what  has  already  been  said,  will  be  to  modify  the  judg- 
ment appealed  from  so  as  to  require  the  defendant  to  execute  and  de- 
liver to  the  plaintiff  a  release  of  all  the  property  still  covered  by  the 
said  deed  of  trust,  and  deliver  to  the  plaintiff  the  9,985  shares  of 
stock  of  the  Dayton  Gas  &  Fuel  Company  now  held  by  him  and  the 
balance  of  the  cash  on  hand  and  received  by  him  as  trustee  under  the 
mortgage  executed  by  plaintiff,  with  such  interest  as  the  same  may 
have  earned  while  in  his  hands,  less  the  sum  of  $1,000  for  his  compen- 
sation as  trustee,  and  the  further  sum  of  $1,000  for  compensation  for 
his  counsel  for  services  rendered  prior  to  the  commencement  of  this 
action,  and  as  so  modified  the  judgment  will  be  affirmed,  with  costs  to 
the  plaintiff-appellant  in  this  court  and  the  court  below.  Except  as  so 
modified,  the  judgment  is  reversed. 

This  disposition  of  the  appeal  requires  certain  modifications  of  the 
findings,  many  of  which  relate  to  irrelevant  matters,  or  consist  of  find- 
ings of  evidence,  or  are  mixed  findings  of  fact  and  conclusions  of  law. 
The  fifteenth  finding  of  fact  is  reversed.  The  seventeenth  and  eight- 
eenth findings  are  reversed  as  irrelevant.  The  twenty-fifth  and  twen- 
ty-sixth findings  are  reversed  for  the  same  reason,  as  are  also  the  for- 
tieth, forty-fourth,  and  forty-fifth  findings.  The  forty-seventh  finding 
is  reversed  in  so  far  as  it  holds  that  defendant  was  entitled  to  receive 
the  dividend  amounting  to  $539,190  upon  the  shares  of  stock  of  the 
Dayton  Gas  &  Fuel  Company  held  by  him.  The  fiftieth,  fifty-first, 
fifty-second,  and  fifty-third  findings  are  also  reversed,  as  are  also  the 
fifty-seventh,  fifty-ninth,  sixty-second,  seventieth,  seventy-first,  and 
seventy-second.  The  seventy-fifth  and  seventy-sixth  findings  are  mod- 
ified by  striking  from  each  of  them  the  words,  "and  is  a  proper  item 
of  credit  on  defendant's  account  herein."  The  eightieth  finding  is  re- 
versed. All  of  the  conclusions  of  law  embodied  in  the  decision  are  re- 
versed, and  in  place  thereof  the  court  finds  in  accordance  with  the 
terms  of  the  judgment  as  hereinbefore  directed  to  be  modified.  The 
following  findings  of  fact  requested  by  the  plaintiff,  but  refused  by 
the  court  are  hereby  found  as  facts  in  the  case :  Nos.  44,  56,  57,  60, 
61,  66,  67,  71,  80,  82,  83,  84.  The  following  conclusions  of  law  re- 
quested by  the  plaintiff  are  also  found:  Nos.  1,  2,  5,  6,  7,  8,  9,  1.1, 
12,  18.  The  court  also  finds  as  conclusions  of  law  in  accordance  with 
the  terms  of  the  judgment  as  hereinbefore  directed  to  be  modified. 

Settle  order  on  notice,  when  any  requests  to  further  reverse  findings 
of  fact  or  conclusions  of  law  or  to  make  new  findings  or  conclusions, 
will  be  entertained.    All  concur. 
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(80  Misc.  Rep.  641.) 

SACRED  HEAR.T  ROMAN  CATHOLIC  CHURCH  ▼.  VEDDER  et  aL 

(Columbia  County  Court    May,  1913.) 

Banebtiptot  (S  268*) — Saib  bt  Tbusixi) — BtnLDiNas — Pke80nai.tt. 

Where  the  treasurer  of  a  religious  corporation  knew  that  a  band  house 
on  land  conveyed  to-  It  by  a  trustee  In  bankruptcy.  In  which  the  only 
property  described  was  real  estate,  was  owned  by  others  than  the  bank- 
rupt and  the  trustee,  but  believed  that  the  band  house  might  be  right- 
fully removed,  the  band  house  was  personal  property  which  did  not  pass 
under  the  deed,  and  the  Judgment  In  favor  of  the  corporation  in  an 
action  to  recover  for  injury  to  the  building  and  not  to  tbe  soil  was 
erroneous. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  H  372-379; 
Dec.  Dig.  i  268.*] 

Appeal  from  Justice  Court 

Action  by  the  Sacred  Heart  Roman  Catholic  Church  against  Fred- 
erick Vedder  and  others.  Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed. 

Samuel  B.  Coffin,  of  Hudson,  for  appellants. 
Arthur  Helme,  of  Albany,  for  respondent. 

McNAMEE,  J.  This  action  was  brought  by  the  plaintiff,  a  re- 
ligious corporation,  to  recover  for  injuries  to  a  building  standing  on 
plaintiff's  land.  The  plaintiff  alleged  in  its  complaint  that  it  "was  the 
owner  of  certain  real  property  situated  in  the  village  of  Philmont," 
and  that  the  defendants  entered  upon  its  land  and  injured  "a  one- 
story  frame  building  thereon,  the  property  of  the  Sacred  Heart  Roman 
Catholic  Church,"  and  demanded  treble  damages,  under  section  1433 
of  the  Penal  Law  ((^nsol.  Laws  1909,  c.  40).  It  is  very  clear  from 
the  record  that  the  action  was  brought  because  of  injury  to  the  build- 
ing, and  not  because  of  any  injury  to  the  soil. 

In  addition  to  a  general  denial  the  defendants  by  their  amended 
answer  alleged  as  a  defense  that  they  "claim  title  to  the  said  building 
and  are  the  true  owners  of  the  same,"  and  that  they  had  a  lawful  right 
to  do  the  acts  of  which  plaintiff  complained. 

The  defendants  filed  the  undertaking  provided  for  in  section  2952 
of  the  Code  of  Civil  Procedure,  and  asked  the  justice  to  enter  judg- 
ment of  discontinuance  on  the  ground  that  the  pleadings  showed  that 
the  title  to  real  property  would  come  in  question,  which  request  the 
justice  denied. 

In  their  brief  and  on  the  argument  the  defendants  urged  the  reversal 
of  the  judgment  on  three  grounds:  First,  because  the  pleadings 
showed  that  the  title  to  real  property  would  come  in  question ;  second, 
that  it  appeared  upon  the  trial,  from  plaintiff's  own  showing,  that  the 
title  to  real  property  was  in  question;  third,  because  the  verdict  and 
judgment  were  contrary  to  the  evidence  and  against  the  weight  of  the 
evidence. 

Before  the  justice  is  called  upon  to  enter  judgment  of  discontihu- 
ance  because  of  a  plea  of  title,  the  answer  must  allege  facts  showing 

•Tor  other  caaes  see  mme  topic  *  {  muubib  In  Dec  A  Am.  Digs.  1907  to  date.  &  Rep'r  Ind«z«a 
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that  the  title  to  real  property  will  come  in  question.  Code  Civ.  Proc. 
§§  2951-2954.  The  defendants  did  not  claim  title  to  the  soil  on  which 
the  building  stood,  nor  did  they  dispute  the  plaintiff's  title  to  the  soil ; 
it  was  the  ownership  of  the  building  alone  that  was  claimed  by  the 
defendants,  and  title  to  the  building  was  the  only  question  of  title  that 
was  raised  by  the  pleadings.  The  defendants  could  claim  ownership 
of  the  building,  while  not  disputing  the  plaintiff's  title  to  the  soil,  only 
on  the  theory  that  the  building  was  personal  property.  And,  in  so  far 
as  there  was  merit  in  defendants'  claim,  they  were  not  drawing  in 
question  the  title  to  real  estate,  but  the  ownership  of  personal  prop- 
erty. The  justice,  therefore,  did  not  err  in  denying  defendants'  mo- 
tion to  discontinue  because  the  pleadings  showed  that  the  title  to  real 
property  would  come  in  question. 

The  defendants  urge  that  the  title  to  real  property  came  in  question 
on  the  trial  upon  plaintiff's  own  showing,  and  for  this  reason  the  jus- 
tice erred  in  refusing  to  grant  defendants'  motion  to  dismiss  the  com- 
plaint and  for  judgment  against  the  plaintiff,  at  the  close  of  the  plain- 
tiff's case.  On  the  trial  and  on  the  argument  of  the  appeal  the  plain- 
tiff contended  that  the  building  in  question  was  real  estate  and  belonged 
to  it,  and  the  defendants  contended  that  the  building  was  personal 
property  and  belonged  to  them.  Whether  the  question  of  title  to  real 
estate  arises  in  such  circumstances  seems  never  to  have  been  passed 
upon  by  the  courts  of  this  state ;  •  and  a  decision  here  of  that  question 
is  rendered  unnecessary  by  a  disposition  of  the  remaining  question  in 
this  case. 

On  the  trial  the  only  proof  on  the  part  of  the  plaintiff  of  title  or 
right  to  possession  consisted  of  the  deed  of  conveyance  of  the  land. 
The  deed  was  that  of  a  trustee  in  bankruptcy  and  purported  to  convey, 
as  is  usual  in  ofHcial  deeds,  only  such  estate  and  title  as  the  grantor 
could  convey  as  such  officer.  Tne  only  property  described  in  the  deed 
was  a  parcel  of  real  estate.  Confessedly,  in  such  circumstances,  the 
CTantee  would  take  only  the  land  described  and  such  fixtures  as  had 
become  a  part  of  the  freehold.  The  building  in  question  was  a  band 
house,  one  story  high,  built  of  wood  and  resting  on  a  stone  founda- 
tion, and,  if  owned  by  the  grantor,  would  pass  to  the  grantee  under 
a  deed  of  the  land.  But  if  the  band  house  at  the  time  of  the  grant  was 
owned  by  one  other  than  the  grantor  it  would  not  necessarily  pass  to 
the  grantee.    Authorities,  post 

It  appears  in  the  testimony,  without  contradiction  or  question,  that 
the  land  on  which  the  band  house  stood  was  formerly  owned  by  James 
Aken,  that  the  band  house  was  built  by  the  members  of  the  band  with 
money  borrowed  by  them  from  Mr,  Aken,  and  subsequently  repaid 
to  him  by  the  members  of  the  band,  and  that  the  building  was  placed 
upon  the  land  of  Mr.  Aken  with  his  consent  and  under  an  agreement 
that  it  might  be  removed  at  any  time  the  members  of  the  band  should 
care  to  do  so.  It  likewise  appears  that  later  the  title  of  the  land  passed 
to  the  Aken  Knitting  Company  where  it  seems  to  have  remained  until 
the  conveyance  to  the  plaintiff;  that  during  all  this  time,  about  20 
years,  the  members  of  the  band  had  occupied  and  used  this  band  house 
for  practice,  except  during  intervals  when  they  were  inactive  as  a 
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band.  The  chief  witness  for  the  plaintiff  was  its  treasurer,  the  Rev. 
Father  Meegan,  who  was  also  the  pastor  of  its  congregation.  He  tes- 
tified that  he  negotiated  for  the  property  and  accepted  the  deed  in. be- 
half of  the  church,  and  that  before  purchasing  the  property  he  had 
understood  that  the  members  of  the  band  had  built  the  band  house  and 
had  paid  for  it  and  had  the  privilege  of  putting  it  on  Mr.  Aken's  land ; 
and  that  the  witness  had  told  the  president  of  the  village,  before  the 
church  bought  the  property,  that  if  the  land  on  which  the  band  house 
stood  were  to  be  sold,  and  the  church  were  not  to  buy  it,  the  band 
house  might  be  moved  onto  land  of  the  plaintiff.  This  witness  testi- 
fied also  that  he  had  "supposed"  that  the  money  with  which  the  band 
house  was  paid  for  had  been  collected  from  the  pubUc  Thus  it  ap- 
pears several  times  in  the  testimony  of  this  witness,  in  unequivocal 
terms,  that  the  treasurer  of  the  plaintiff  not  only  had  notice  of  facts 
indicating  that  the  band  house  was  owned  by  others  than  the  Aken 
Knitting  Company  or  its  trustee  in  bankruptcy,  but  also  that  he  believed 
that  the  band  house  might  be  removed  rightfully  from  the  land  where 
it  stood. 

From  this  evidence,  which  is  substantially  without  contradiction  or 
question,  as  a  clear  matter  of  law,  the  band  house  did  not  become  real 
property  when  placed  upon  the  land,  but  remained  the  personal  prop- 
erty of  those  who  put  it  there ;  and,  as  to  this  plaintiff,  it  was  personal 
property  and  did  not  pass  under  the  deed  of  conveyance  to  the  plain- 
tiff. This  principle  has  been  recognized  and  applied  by  the  courts  of 
this  state  from  an  early  time.  Smith  v.  Benson,  1  Hill,  176 ;  Mott  v. 
Palmer,  1  N.  Y.  564;  Ford  v.  Cobb,  20  N.  Y.  344. 

The  Mott  Case  arose  in  this  county  in  1846,  and  there  the  Court  of 
Appeals  held  that  a  fence  standing  on  the  land  of  a  grantor  at  the  time 
of  conveyance,  which  was  put  there  by  another  under  an  agreement 
with  the  owner  that  it  could  be  removed  by  the  builder,  did  not  pass 
with  a  conveyance  of  the  land,  even  though  the  grantee  had  no  notice 
of  the  agreement  with  the  builder  of  the  fence.  Later  cases  in  which 
this  principle  is  recognized  are:  Leonard  v.  Clough,  133  N.  Y.  292, 
31  N.  E.  93,  16  L.  R.  A.  305;  Banta  v.  Merchant,  45  App.  Div.  141, 
61  N.  Y.  Supp.  218;  Davis  v.  Bliss,  187  N.  Y.  82,  79  N.  E.  851,  10 
L.  R.  A.  (N.  S.)  458. 

The  Leonard  Case  was  decided  in  1892,  and  arose  out  of  an  attempt 
by  Mrs.  Clough  and  her  immediate  grantee  to  reserve  by  parol  a  barn 
standing  in  part  upon  land  which  was  being  conveyed  by  a  deed  abso- 
lute on  its  face.  The  Court  of  Appeals  held  that  this  could  not  be 
done,  because  at  the  time  of  the  conveyance  the  barn  was  the  property 
of  the  grantor  and  a  part  of  the  realty.  Chief  Judge  Earl  in  delivering 
the  opinion  of  the  court  wrote: 

"If  at  the  time  of  tbe  conveyance  of  Mrs.  Clough  the  barn  had  been  per- 
sonal property  In  the  ownership  of  some  other  person,  and  the  grantees  had 
been  notified  of  that  fact,  the  title  to  it  would  not  have  passed  by  the  suc- 
cesslve  conveyances.  If  this  barn  had  been  placed  upon  the  lot  by  some 
third  person  with  the  consent  of  the  owner  and  with  the  understanding  that 
each  third  person  could  at  any  time  remove  it,  it  would  have  remained  per- 
sonal property,  and  would  not  have  passed  to  a  purchaser  under  any  form 
of  conveyance  providing  such  purchaser  had  notice  of  the  fact" 
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The  case  at  bar  very  clearly  falls  within  the  rule  laid  down  by  the 
authorities  mentioned,  which  are  controlling  and  require  a  reversal 
of  the  judgment. 

Judgment  reversed,  with  costs. 


PEOPLE  T.  PIXT. 
(Otsego  County  Court    July  8,  1918.) 

1.  BviDEKOK  (I  442*) — Paboi.  ByiDBNCK — ^Mattebs  Not  Incltjokd  in  Lease. 

Where  a  written  lease  of  a  farm  contains  no  provision  concerning  the 
hay  on  the  premises  at  the  time  possession  is  deUvered,  parol  evidence  is 
admissible  to  show  an  oral  agreement  that  the  lessee  could  use  the  Iiay, 
but  must  leave  an  equal  amount  at  the  termination  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  gi  1874-1897 ;  Dec. 
Dig.  S  442.*] 

2.  Landlobd  and  Tbrart  ({  322*) — Construction  or  Lease — ^Implied  Cov- 

enants. 

Where  a  farm  lease,  providing  for  an  equal  division  of  the  products, 
specified  that  all  teams  used  on  the  farm  should  be  fed  from  the  undivid- 
ed products,  and  required  the  lessor  to  furnish  12  cows,  but  made  no  pro- 
vision as  to  their  feed,  the  cows  are  to  be  fed  from  the  undivided  hay, 
and  not  from  the  lessor's  share. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
1353,  1354,  1357;  Dec.  Dig.  S  322.*] 
8.  Labcbnt  ({  3*) — Intent — Claiv  oi  Right. 

Where  the  lessor  of  a  farm,  under  the  advice  of  counsel,  took  away, 
at  the  termination  of  the  lease  against  the  lessor's  objection,  a  load  of 
hay  in  the  daytime  and  without  any  attempt  to  secrete  It  and  the  right 
to  the  hay  was  disputed,  the  criminal  Intent  necessary  to  support  a  con- 
viction for  petit  larceny  is  lacking,  especially  in  view  of  Penal  Law 
(ConsoL  Laws  1909,  c.  40)  g  1306,  providing  that  it  is  a  sufficient  defense 
to  larceny  that  the  property  was  appropriated  openly  under  a  claim  of 
title  made  in  good  faith. 

[Ed.  Note. — ^For  other  cases,  see  Larceny,  Cent  Dig.  {{  3-10 ;  Dea  Dig. 
J3.»] 
4.  Cbiminal  Law   (|  738*) — ^Pbovincb  or  Coubt  and  Jubt — Elements  of 
Opfense — Intent. 

Criminal  intent  is  usually  for  the  jury  on  all  the  facts  and  circum- 
stances in  the  case,  but  where  there  are  no  circumstances  which  Indicate 
a  criminal  Intent,  or  where  the  circumstances  proved  are  consistent  with 
Innocence,  a  conviction  will  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  .Cent  Dig.  §g  1705,  1707; 
Dec.  Dig.  i  738.*] 

Appeal  from  Court  of  Special  Sessions. 

William  Pitt  was  convicted  of  petit  larceny  in  the  Q>urt  of  Special 
Sessions,  and  appeals.     Reversed. 

James  Ferris,  of  East  Worcester,  for  appellant. 

Orange  L.  Van  Home,  Dist.  Atty.,  of  Cooperstown,  for  the  People. 

A.  L.  KELLOGG,  J.    This  is  an  appeal  by  the  defendant,  William 
Pitt,  from  a  judgment  of  a  Court  of  Special  Sessions  held  in  and  for 

*For  other  etmm  sea  nme  topic  A  S  mruBKR  in  Dec.  A  Am.  Digs.  1907  to  d«te,  ft  Rap'r  Indexes 
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the  town  of  Roseboom,  in  this- county,  entered  on  the  20th  day  of 
March,  1913,  upon  the  verdict  of  a  jury  convicting  the  defendant  of 
the'  crime  of  petit  larceny. 

It  appears  that  the  defendant  occupied  the  farm  of  Geo.  A.  Hoose 
from  about  the  16th  day  of  March,  1908,  until  the  17th  day  of  March, 
1913,  pursuant  to  a  lease  in  writing,  which  provided,  among  other 
things,  that  the  term  of  the  lease  should  be  for  one  year,  and  for  such 
longer  period  of  time  as  the  parties  might  agree.  The  lease  was  thus 
continued  apparently  by  common  consent  until  the  period  of  time  last 
above  mentioned.  It  was  provided  in  the  lease  that  each  party  should 
have  one-half  of  all  the  crops  and  products  of  the  farm,  and  that  all 
of  the  teams  used  in  working  the  farm  should  be  fed  from  the  undi- 
vided products,  including  the  hay.  It  was  also  provided  that  Hoose 
must  furnish  12  cows,  but  the  lease  is  silent  as  to  whether  or  not  the 
same  were  to  be  fed  from  the  undivided  hay. 

It  is  contended  by  Hoose  that  at  the  time  the  defendant  took  pos- 
session of  the  farm  there  were  14  tons  of  hay  in  the  barn  on  the  de- 
mised premises,  and  that  he  permitted  the  defendant  to  use  this  hay 
pursuant  to  an  agreement  with  him,  that  he  would  leave  the  same  quan- 
tity at  the  expiration  of  the  term. 

[  1  ]  It  is  argued  in  behalf  of  the  appellant  that  the  admission  of  ev- 
idence of  this  alleged  oral  agreement  as  regards  the  hay  was  error, 
which  in  itself  calls  for  reversal,  for  the  reason  that  it,  in  effect,  tend- 
ed to  vary  the  terms  of  the  written  lease.  As  the  lease  makes  no  men- 
tion of  the  hay  which  belonged  to  Hoose,  I  think  the  testimony  in 
question  was  both  proper  and  competent.  There  is  evidence  from 
which  it  may  fairly  be  found  that  there  was  not  as  much  hay  remain- 
ing in  the  bam  on  the  said  premises  at  the  expiration  of  the  term  as 
there  was  when  the  defendant  took  possession.  It  is  claimed,  however, 
by  the  defendant,  that,  acting  under  the  advice  of  counsel,  he  took  a 
load  of  hay  from  said  premises  in  the  dajrtime,  although  forbidden  so 
to  do,  upon  the  theory  that  during  his  term  of  five  years,  which  he 
occupied  said  farm  under  said  lease,  he  had  fed  the  12  cows  which  it 
was  provided  that  Hoose  must  furnish,  out  of  all  the  hay  produced 
on  the  farm ;  that,  as  one-half  of  this  hay  belonged  to  him  each  year, 
he  had  the  right  to  offset  the  hay  so  fed  against  the  14  tons  which 
Hoose  allowed  him  to  use;  and  that,  therefore,  Hoose  was  really  in- 
debted to  him  for  bay,  instead  of  Hoose  being  entitled  to  have  hay  left 
over  to  the  extent  of  at  least  14  tons. 

It  is  also  contehded  by  the  defendant  that  there  was  no  evidence 
here  showing  that  the  hay  so  taken  was  grown  on  the  Hoose  farm,  or 
that  it  was  worth  anything. 

[2J  Under  the  terms  of  the  lease,  Hoose  having  been  required  to 
furnish  12  cows,  although  the  lease  is  silent  as  to  their  being  fed  from 
hay  produced  on  the  farm,  the  defendant  having  had  the  benefit  of 
one-half  of  their  products  during  the  term,  I  am  of  the  opinion  that 
Hoose  was  entitled  to  have  the  same  fed  from  the  undivided  hay. 
There  is  evidence  enough  in  the  case  from  which  the  jury  were  justi- 
fied in  finding  that  the  defendant  not  only  took  the'  hay  from  this 
farm,  but  that  it  was  worth  the  sum  of  fourteen  dollars  per  ton. 
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[3]  Thus,  under  such  a  construction  of  the  lease,  and  the  evidence 
as  adduced  upon  the  trial,  the  defendant  was  doubtlessly  guilty  of 
conversion,  and  he  wrongfully  and  unlawfully  took  hay  which  belong- 
ed to  Hoose,  and  in  violation  of  the  terms  of  his  agreement  with  him, 
but  there  is  a  lack  of  sufficient  evidence  here  showing  that  the  hay 
was  taken  by  the  defendant  with  felonious  intent.  The  defendant 
may  have  been  and  possibly  was  a  willing  victim  to  act  as  he  did  un- 
der the  advice  of  counsel,  but  it  appears  that  he  took  the  hay  in  the 
daytime  under  a  claim  of  title,  without  apparent  intent  to  secrete  it, 
through  the  village  of  Roseboom,  and  over  the  road  between  South 
Valley  and  Pleasant  Brook. 

[4]  It  is  elementary  that,  before  the  defendant  can  be  convicted  of 
the  crime  of  petit  larceny,  intent  to  commit  such  crime  must  be  shown. 
It  is  true  that  intent  may  be  presumed  from  his  acts,  and  that  he  may 
be  said  to  intend  the  necessary  consequences  of  the  same,  but  the  evi- 
dence here  is  lacking  to  show  intent  to  commit  the  crime  of  larceny. 
Whether  the  criminal  intent  existed  in  the  mind  of  a  person  accused 
of  crime  at  the  time  of  the  conunissi(m  of  the  alleged  criminal  act 
must  of  necessity  be  inferred  and  found  from  other  facts,  which  in 
their  nature  are  Uie  subject  of  specific  proof,  and  for  this  reason,  other 
constituents  of  the  crime  being  proved,  it  must  ordinarily  be  left  to 
the  jury  to  determine  from  all  the  circiunstances  whether  the  criminal 
intent  existed.  In  some  cases  the  inference  is  irresistible,  and  in  oth- 
ers it  may  be,  and  often  is,  a  matter  of  great  difficulty  to  determine 
whether  the  accused  cwnmitted  the  act  charged  with  criminal  purpose. 
But  there  are  usually  found  in  connection  with  an  act  done,  which  is 
charged  to  be  criminal,  attending  circumstances  which  characterize  it, 
and  if  these  are  absent,  or  the  circumstances  proved  are  consistent 
with  innocence,  a  conviction  cannot  be  safely  allowed. 

Proof  that  property  was  obtained  and  held  in  good  faith  by  the 
party  charged  with  stealing  it  will  take  from  the  case  all  criminal  in- 
tent. People  V.  Grim,  3  N.  Y.  Cr.  R.  317,  approved  People  ex  rel. 
Perkins  v.  Moss,  187  N.  Y.  420,  80  N.  E.  383,  11  L.  R.  A.  (N.  S.) 
528,  10  Ann.  Cas.  309.  The  removal  of  property  under  advice  and 
without  animo  furandi  does  not  constitute  larceny,  and  there  must  be 
proof  of  criminal  intent  which  is  the  very  essence  of  the  crime  of  lar- 
ceny. People  V.  Burton,  16  N.  Y.  Wkly.  Dig.  195;  People  ex  rel. 
Perkins  v.  Moss,  187  N.  Y.  410,  80  N.  E.  383,  11  L.  R.  A.  (N.  S.) 
528,  10  Ann.  Cas.  309 ;  Devine  v.  People,  20  Hun,  98 ;  People  v.  D'An- 
tonio,  150  App.  Div.  109,  134  N.  Y.  Supp.  657;  McCourt  v.  People, 
64  N.  Y.  586;  People  v.  PoUock,  51  Hun,  613,  4  N.  Y.  Supp.  297. 
There  is  a  provision  of  the  Penal  Law  to  which  reference  was  not 
made  on  the  argument.  It  is  provided  by  section  1306  of  the  Penal 
Law  (Consol.  I^ws  1909,  c.  40)  that  upon  an  indictment  for  larceny 
it  is  sufficient  defense  that  the  property  was  appropriated  openly  and 
avowedly  under  a  claim  of  title  preferred  in  good  faith,  even  though 
such  claim  is  untenable.  Although  the  conviction  here  was  resultant 
from  the  verdict  of  a  jury  in  a  court  of  Special  Sessions,  this  provi- 
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sion  of  law  clearly  applies  thereto,  and  to  the  evidence  as  adduced 
upon  the  trial  in  this  case. 

I  have  therefore  reached  the  conclusion  that  this  judgment  must  be 
reversed. 

Judgment  of  conviction  reversed. 


PBOPLB  v.  80ULB, 
(Otsego  County  C!oart     July  8,  1918.) 

1,  Cbivinai.  Law  (§  1134*) — ^Appeal — Retubn — ^Affidavits. 

Code  Cr.  Proc.  {  749,  provides  that  a  conviction  by  a  Court  of  Special 
Sessions  may  be  reviewed  by  the  County  Court  only  by  appeal  taken  as 
provided  in  that  title.  Section  761  requires  the  defendant  to  present  an 
affidavit  showing  the  alleged  errors  complained  of.  Section  756  provides 
that  the  magistrate  of  the  court  rendering  Judgment  shall  make  a  return 
of  all  matters  stated  in  the  affidavit,  and  ffie  such  return,  and  section 
763  provides  that  the  appeal  must  be  heard  upon  the  original  return,  and 
sections  757  and  758  provide  for  compelling  such  return.  Held,  that 
where  a  return  has  been  made  by  the  Justice,  and  no  further  return  has 
been  required,  the  court  in  its  determination  of  the  appeal  is  confined  to 
It,  and  cannot  consider  the  affidavits,  and  that  affidavits  in  support  of  al- 
leged error  in  fact  could  not  be  read  when  they  related  to  any  matter 
within  the  knowledge  of  the  Justice. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  U  2587, 
2653,  2986-2998,  3056,  3067-3071 ;   Dec.  Dig.  {  1134.*] 

2.  Dbunkabds  (I  11*) — CBnaNAL  PBOSKormoN — Question  fob  Jubt. 

In  a  prosecution  for  intoxication  in  a  public  place,  where  six  witnesses 
testified  that  defendant  was  intoxicated  when  arrested,  was  using  dis- 
orderly and  threatening  language,  and  where  no  defense  was  offered,  the 
question  of  intoxication  was  one  of  fact  for  the  Jury. 

lEd.  Note. — ^For  other  cases,  see  Drunkards,  Gent.  Dig.  H  12-18;  Dec 
Dig.  i  ll.»] 

8.  Cbiminal  Law  (|  1169*) — Afpbai. — QuKsnoN  of  Fact— Conclusiveness  or 
Vebdict. 

The  rules  of  evidence  in  dvll  cases  are  applicable  also  to  criminal 
cases,  except  that  in  criminal  cases  the  Jury  is  the  exclusive  Judge  of  all 
questions  of  t&ct 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {{  3074-3063 ; 
Dec.  Dig.  i  1159.'] 

4.  Cbiiiinai.  Law  (J  665*) — Conduct  of  Tbiai — Poweb  of  Coubt. 

Under  Code  Civ.  Proc.  f  2870,  providing  that  a  Justice  of  the  peace  may 
maintain  order  in  bis  court  and  punish  a  disturbance  of  court,  the  Justice 
of  the  Court  of  Special  Sessions  into  whldi  one  came  during  trial  in  an 
apparently  intoxicated  and  dazed  condition  and  started  to  address  the 
Justice  properly  ordered  him  to  sit  down. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {|  1549- 
1566%  ;   Dec.  Dig.  {  666.*] 

6.  Cbiminal  Law  (§  864*) — ^Tbial — Reading  Bvidbnoe  to  Jubt. 

Where  the  Jury,  after  retiring,  notified  the  Justice  tiiat  they  wished 
to  see  him,  and  were  brought  into  open  court,  and  on  a  question  by  a 
Juror  as  to  whether  any  of  the  witnesses  testified  positively  tbat  defend- 
ant was  intoxicated,  the  Justice,  in  the  presence  of  the  Jury,  the  defend- 
ant, and  the  attorney  for  the  people,  read  uncontradicted  testimony  from 

*For  oUinr  casaa  see  same  topic  A  I  hukbbi  la  Dm.  A  Am.  Dlts.  1907  to  data,  ft  Rop'r  Index* 
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tiie  record,  without  comment  and  witbont  objection  by  defendant,  the 
reading  of  such  evidence  was  not  improper. 

[Gd.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  S  2068 ;  Dec. 
Dig.  i  864.*] 

6.  Criminal  Law  (|  686*) — Examination — Rboaix  o»  Witnesses. 

It  Is  within  the  discretion  of  the  court  to  recall  a  witness,  that  he  may 
repeat  testimony  as  to  which  the  Jury  were  In  doubt,  or  to  allow  new 
evidence  to  be  taken  on  a  question  of  fact  on  which  they  are  In  doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {|  1619,  1620, 
1625,  1626;   Dec  Dig.  i  686.*] 

^.  Cbiminal  Law  (|  1186*)— Appeal — Judgment  of  Countt  Cotmr. 

Under  the  express  provisions  of  Code  Cr.  Proc.  {  764,  the  County  Court 
on  appeal  from  the  Court  of  Special  Sessions  must  give  Judgment  without 
regard  to  technical  errors  or  defects  which  have  not  prejudiced  the  sub- 
stantial rights  of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  S215- 
3219,  8221,  3230;    Dec.  Dig.  {  1186.*] 

6.  Dbtjnkakds  (S  10») — Offenses — "Public  Place." 

Under  Penal  Law  (Consol.  Laws  1909,  c.  40)  §  1221,  declaring  that  any 
person  Intoxicated  in  a  public  place  is  guilty  of  a  misdemeanor,  a  "pub- 
lic place"  does  not  mean  a  place  devoted  solely  to  the  use  of  the  public, 
but  a  place  which  is  in  fact  a  public,  as  distinguished  from  a  private,  a 
place  wUch  is  visited  by  many  v^tBoaa,  and  is  usually  accessible  to  the 
neighboring  public,  and  a  hotel,  its  porches,  and  verandas  and  the  street 
adjoining  it  are  public  places. 

[Ed.  Note.— For  other  cases,  see  Drunkards,  Cent  Dig.  IS  10,  11 ;  Dec. 
Dig.  i  10.* 

For  other  definitions,  see  Words  and  Phrases,  toL  6,  pp.  5806-6813; 
VOL  8,  p.  7778.] 

Appeal  from  Court  of  Special  Sessions. 

Dow  M.  Soule  was  convicted  of  intoxication  in  a  public  place,  and 
he  appeals.    AfHrmed. 

£.  R.  Campbell,  of  Schenevus,  for  appellant 
James  P.  Friery,  of  Schenevus,  for  the  People. 

A.  L.  KELLOGG,  J.  This  is  an  appeal  by  the  defendant,  Dow  M. 
Soule,  from  a  judgment  of  the  Court  of  Special  Sessions  held  in  and 
for  the  town  of  Maryland,  in  this  county,  entered  on  the  28th  day  of 
May,  1913,  upon  the  verdict  of  a  jury  convicting  the  defendant  of  the 
crime  of  intoxication  in  a  public  place. 

[1]  It  was  urged  in  behalf  of  the  appellant  upon  the  argument  that 
this  court  should  consider  affidavits  setting  forth  facts  tending  to  con- 
tradict or  impeach  the  return  of  the  justice  on  this  appeal.  Section 
749  of  the  Code  of  Criminal  Procedure  provides : 

That  "a  Judgment  upon  conviction,  rendered  by  a  Court  of  Special  Sessions, 
♦  •  •  may  be  reviewed  by  the  County  Court  of  the  conniy,  upon  an  ap- 
peal as  prescribed  by  this  title,  and  not  otherwise." 

Section  751  provides  that  the  defendant  must  present  an  affidavit 
showin|^,  among  other  things,  the  alleged  errors  in  the  proceedings  of 
conviction  or  commitment  complained  of. 

Section  756  provides : 

*For  other  eases  see  same  topic  ft  t  vmamR  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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"That  the  magistrate  or  court  rendering  tbe  Judgment  must  make  a  return 
to  all  the  matters  stated  In  the  affidavit,  and  must  cause  the  affidavit  and 
return  to  be  filed,"  etc. . 

Sections  757  and  758  provide  for  compelling  such  return  to  be  made 
by  the  justice,  and  ordering  and  compelling  a  further  or  amended  re- 
turn. 

Section  763  provides: 

That  "the  appeal  must  be  heard  upon  the  original  return." 

It  is  dear,  therefore,  from  the  language  of  the  sections  above  men- 
tioned, that  where  a  return  has  been  made  by  the  justice,  pursuant  to 
the  provisions  of  section  756,  and  no  further  or  amended  return  has 
been  required  tmder  section  757,  affidavits  cannot  be  considered,  and 
the  court  is  necessarily  confined  to  the  return  in  the  consideration  and 
determination  of  the  appeal.  People  v.  Hildebrandt,  16  Misc.  Rep. 
196,  38  N.  Y.  Supp.  958;  People  v.  Soloman,  57  Misc.  Rep.  288,  106 
N.  Y.  Supp.  1110.  On  appeal,  affidavits  in  support  of  alleged  error  in 
fact  cannot  be  read  when  they  relate  to  any  matter  within  the  knowl- 
edge of  the  justice.  The  facts  must  appear  by  the  return.  Vallen  v. 
McGuire,  49  Hun,  594,  2  N.  Y.  Supp.  381 ;  Gibbons  v.  Van  Alstyne, 
9  N.  Y.  Supp.  156.1 

It  is  contended  here  that  the  evidence  given  on  the  trial  was  not  suffi- 
cient to  convict  the  defendant  of  the  crime  of  public  intoxication 
charged  in  the  information. 

[2, 3]  Six  witnesses  testified  that  the  defendant  was  intoxicated  at 
the  time  of  his  arrest,  and  that  he  was  using  disorderly  and  threatening 
language.  No  defense  whatsoever  was  offered. '  The  defendant  him- 
self did  not  take  the  stand  as  a  witness  to  deny  that  he  was  intoxicated 
as  charged.  It  is  true  he  was  not  compelled  to  do  so.  The  question 
of  his  intoxication,  therefore,  was  one  of  fact  for  the  jury  to  deter- 
mine, and  their  finding  is  conclusive.  The  rules  of  evidence  in  civil 
cases  are  applicable  also  to  criminal  cases,  except  that  in  criminal  cases 
the  jurors  are  exclusive  judges  of  all  questions  of  fact.  People  v. 
Tuczkewitz,  149  N.  Y.  252,  43  N.  E.  548. 

It  is  urged  that  the  people's  witnesses  were  not  interrogated  as  re- 
gards the  usual  symptoms  of  intoxication.  No  reason  appears  io 
the  record  why  the  witnesses  who  testified  in  behalf  of  the  people  may 
not  have  been  cross-examined.  The  defendant,  as  he  had  the  right  to 
do,  apparently  elected  to  appear  in  his  own  behalf,  but  at  no  step  in 
the  proceedings  did  he  attempt  to  test  the  witnesses  as  to  their  knowl- 
edge of  the  question  of  his  intoxication. 

[4]  It  is  claimed  that  error  was  committed,  in  that  a  material  and 
necessary  witness  for  the  defendant  entered  the  courtroom  and  asked 
permission  of  the  justice  to  speak  to  the  defendant,  and  that  such  per- 
mission was  refused.  The  justice  has  returned  fully  the  facts  con- 
nected with  this  incident,  and,  as  so  returned,  shows  that  one  James 

1  Reported  In  full  tn  the  New  York  Supplement;  reported  aa  a  memoranr 
dnm  decision  without  opinion  In  66  Hun,  639. 
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Brady  came  into  the  room  where  court  was  being  held,  and  while  the 
trial  was  in  progress,  apparently  in  an  intoxicated  and  dazed  condition, 
that  he  started  to  address  the  justice,  and  was  told  to  sit  down.  The 
justice  says  he  did  not  hear  him  make  any  request  to  speak  to  the  de- 
fendant, or  to  any  other  person,  nor  does  it  appear  in  the  return  that 
Brady  was  a  witness  for  or  that  he  had  been  subpoenaed  as  a  witness 
in  behalf  of  the  defendant,  or  that  he  had  the  slightest  connection  with 
the  trial  except  as  a  spectator.  It  does  not  appear  here  that  the  de- 
fendant requested  to  speak  to  Brady  or  make  any  other  request  which 
was  not  granted.  It  is  not  apparent  that  the  justice  did  anything  ex- 
cept that  which  he  was  called  upon  to  do  to  insure  a  proper  and  or- 
derly progress  of  the  proceedings  then  being  had  before  him.  The  Leg- 
islature has  surrounded  the  Courts  of  Special  Session  and  other  Courts 
of  Justices  of  the  Peace  with  every  protection  for  the  proper  conduct 
of  proceedings  before  them.  Section  2870  of  the  Code  of  Civil  Proce- 
dure provides  that  a  justice  of  the  peace  has  power  to  punish  in  a  prop- 
er manner  a  disturbance  of  a  court  of  anything  which  tends  to  interrupt 
his  official  proceedings,  and  to  maintain  order.  People  v.  Williams,  51 
App.  Div.  102,  64  N.  Y.  Supp.  457. 

[5]  It  is  also  argued  in  behalf  of  the  appellant  that  it  was  error 
calling  for  reversal,  or  for  a  new  trial,  by  reason  of  the  fact  that  while 
the  jury  were  deliberating  they  returned  to  the  courtroom,  and  one  of 
their  number  inquired  of  the  justice  if  any  of  the  witnesses  had  testi- 
fied that  the  defendant  was  intoxicated,  and  that  the  justice,  without 
the  consent  of  the  defendant,  and  not  in  his  hearing,  read  a  portion  of 
the  testimony  from  his  minutes  to  the  jury..  The  return  of  the  justice 
is,  on  the  contrary,  that  the  jury  sent  word  to  the  justice  that  they 
wanted  to  see  him ;  that  he  then  ordered  the  officer  in  charge  to  bring 
the  jury  in  open  court.  The  jury  returned  to  the  courtroom,  and  one 
juror  said  he  desired  to  know  if  any  of  the  witnesses  swore  positively 
that  the  defendant  was  intoxicated ;  that  he  thereupon  read  without 
objection  from  the  record  in  the  presence  of  all  the  jurors,  the  defend- 
ant, and  the  attorney  for  the  people  the  testimony  of  the  first  two  wit- 
nesses, at  which  point  the  inquiring  jurors  said  that  he  need  not  read 
any  more,  and  that  the  jurors  then  returned  to  their  room.  There  was 
no  other  way  for  the  jury  to  obtain  the  information  on  the  point  re- 
quested in  a  Court  of  Special  Sessions,  and  the  jurors  were  entitled  to 
it.  It  was  read  to  them  by  the  justice  without  comment  on  his  part, 
and  without  objection  from  the  defendant.  The  evidence  so  read  was 
uncontradicted.  It  was  not  error  for  the  justice  to  read  the  evidence 
he  did  to  the  jury  without  comment ;  the  defendant  being  present  and 
making  no  objection  thereto.  Hancock  v.  Salmon,  8  Barb.  564;  Whit- 
ney V.  Crim,  1  Hill,  61. 

[6]  It  is  within  the  discretion  of  the  court  to  recall  a  witness  that 
he  may  repeat  testimony  as  to  which  the  jury  were  in  doubt,  or  to  al- 
low new  evidence  to  be  taken  on  a  question  of  fact  on  which  they  are  in 
doubt.  Commonwealth  v.  Ricketson,  5  Mete.  (Mass.)  412;  Tarver  v. 
State,  43  Tex.  564;  Abbott's  Trial  Brief  Cr.  713.  This  is  especially 
so,  if  the  parties  consent.  '  Brown  v.  Cowell,  12  Johns.  384;  Keeler  v. 
Lockwood,  Lalor's  Supp.  137. 
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[7]  It  is  provided  by  section  764  of  the  Code  of  Criminal  Procedure 
that,  after  allowing  the  appeal,  the  court  must  give  judgment  without 
regard  to  technical  errors  or  defects,  which  have  not  prejudiced  the 
substantial  rights  of  the  defendant.  This  section  makes  it  the  duty  of 
the  County  Court  in  reviewing  the  judgment  of  a  Court  of  Special  Ses- 
sions to  give  judgment  in  accordance  with  this-  statute.  People  v.  Up- 
ton, 9  N.  Y.  Supp.  684.» 

After  a  most  careful  review  of  the  proceedings  had  before  the  jus- 
tice ^s  presented  by  the  return,  I  am  not  able  to  find  error  which  has 
prejudiced  the  defendant  in  such  a  manner  as  to  call  for  a  reversal  of 
this  judgment. 

[8]  It  is  further  urged  that,  even  though  there  was  sufficient  evi- 
dence to  go  to  the  jury  upon  the  question  of  defendant's  intoxication, 
there  is  no  evidence  from  whidh  the  jury  were  justified  in  finding  that 
he  was  in  a  public  place  when  arrested,  and  that  the  authorities  are 
wanting  as  to  what  may  be  defined  as  a  public  place  for  a  violation  of 
section  1221  of  the  Penal  Law.  The  return  states  that  the  defendant 
came  outside  of  Hotel  Siver,  talked  loud  and  boistrous,  and  used  pro- 
fane language.  The  defendant  being  intoxicated  in  a  place  where  the 
public  had  a  right  to  go  and  be  at  the  time  of  his  arrest  was  in  a  public 
place.  A  public  place  does  not  mean  a  place  devoted  solely  to  the  uses 
of  the  public,  but  it  means  a  place  which  is  in  point  of  fact  public,  as 
distinguished  from  private,  a  place  that  is  visited  by  many  persons 
and  usually  accessible  to  the  neighboring  public.  State  v.  Welch,  88 
Ind.  308;  Gomprecht  v.  State,  36  Tex.  Cr.  R.  434,  37  S.  W.  734.  A 
hotel  is  prima  facie  a. public  place.  Hoitt  v.  Bumham,  61  N.  H.  620; 
Wortham  v.  Commonwealth,  26  Va.  669 ;  6  Words  and  Phrases,  4806. 
The  porches  and  veranda  of  a  hotel  and  the  street  adjoining  are  public 
places  within  the  meaning  of  the  statute.  There  were  two  propositions 
which  it  was  incumbent  upon  the  people  to  establish  to  the  satisfaction 
of  the  jury  beyond  a  reasonable  doubt,  to  wit,  that  the  defendant  was 
intoxicated,  and  that  he,  being  so  intoxicated,  was  in  a  public  place  at 
the  time.  The  evidence  upon  both  of  those  propositions  being  uncon- 
tradicted, and  the  jury  having  rendered  a  verdict  of  guilty,  nothing 
appears  in  the  record  why  such  finding  should  be  disturbed.  It  is 
fundamental  that  questions  of  law  are  for  the  court,  and  all  questions 
of  fact  are  for  the  jury. 

For  the  reasons  stated,  the  judgment  of  conviction  of  the  defendant 
should  be  affirmed. 

Judgment  of  conviction  affirmed 

*  Reported  in  full  in  the  New  York  Supplement;  reported  as  a  memoian- 
dam  decision  wltbout  opinion  in  66  Hvu,  612. 
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PEOPLE  V.  STILWELL  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    Jnly  10,  1913.) 

L  CoBPOBATiONS  (|  596') — Obganization — ^KiND — "Ant  Cobpobation." 

Gen.  Corp.  Law  (Consol.  Laws  1909,  e.  23)  §  36,  providing  that,  "If  any 
corporation"  except  a  railroad,  turnpike,  or  bridge  corporation  shall  not 
organlsse  or  commence  transacting  Its  business  or  the  discharge  of  its 
corporate  duties  within  two  years  from  the  date  of  Its  Incorporation,  its 
corporate  powers  shall  cease,  applies  to  any  corporation,  whether  Incor- 
porated under  general  statutes  or  by  special  statutes. 

[Ed.  Note. — For  other  cases,  see  Ck>rporatlona,  Cent.  Dig.  {|  2386,  2387 ; 
Dec  Dig.  §  696.*] 

2.  COBPOBATIONS    (S   608*) — FOBFElrTTBE    OF    FBANCHISS. 

Gen.  Corp.  Law  (Consol.  Laws  1909,  c.  23)  i  36,  providing  that  if  any 
corporation,  except  a  railroad  corporation,  etc.,  shall  not  organize  or 
commence  transacting  its  business  within  two  years  from  the  date  of  Its 
incorporation  its  corporate  powers  shall  cease.  Is  self-executory,  so  that 
no  judicial  action  is  necessary  to  forfeit  Its  corporate  powers  after  the 
expiration  of  two  years. 

[Ed.  Note. — For  other  cases,  see  (Corporations,  Cent  Dig.  ff  2416-2419; 
Dec.  Dig.  f  608.*] 

3.  CoBPOBATIONS  (§  592%*) — EZPHtATION  OF  Cobpobatb  Powebs. 

Laws  1895,  c.  1033,  §  6,  appointing  the  persons  named  commissioners 
to  open  books  for  subscriptions  to  the  capital  stock  of  the  company  at 
such  times  and  places  as  the  majority  of  them  shall  determine,  did  not 
repeal  or  suspend  as  to  such  corporation  Gen.  Corp.  Law  (Consol.  Laws 
1909,  c.  23)  §  36,  providing  that  If  any  corporation  shall  not  organize 
and  commence  business  within  two  years  from  Its  IncoriMratlon,  Its  cor- 
porate powers  shall  cease. 

[Ed.  Mote. — For  other  cases,  see  Corporations,  Dec.  Dig.  {  692^^.*] 

Appeal  from  Special  Term,  New  York  0)unty. 

Proceedings  by  the  PeM)le  of  the  State  of  New  York  against  Arthur 
E.  Stilwell  and  others.  From  a  judgment  at  the  Trial  Term  for  plain- 
tiff, defendants  appeal.    Affirmed. 

See,  also,  78  Misc.  Rep.  96,  138  N.  Y.  Supp.  693;  142  N.  Y.  Supp. 
1137. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  CLARKE, 
DOWtiNG,  and  HOTCHKISS,  JJ. 

Henry  D.  Estabrook,  of  New  York  City,  for  appellants. 
Franklin  Kennedy,  Deputy  Atty.  Gen.,  for  the  People. 

DOWLING,  J.  By  chapter  1033,  Laws  of  1895,  which  became  a 
law  June  15,  1895,  the  Metropolis  Finance  Company  was  incorpo- 
rated in  this  state.  Under  its  charter,  it  was  authorized  to  guarantee 
the  payment  of  contracts,  loan  moneys,  securities,  and  credits  upon 
property,  real  and  personal,  upon  such  terms  as  may  be  agreed  on,  and 
invest  its  assets  in  such  securities  as  savings  banks  and  trust  compa- 
nies are  authorized  by  the  laws  of  the  state  to  acquire,  or  in  such  se- 
curities or  property  as  it  is  authorized  to  advance  upon.  It  also  had 
power  to  borrow  money  and  receive  the  same  in  trust  upon  such  terms 
as  may  be  agreed  upon,  and  to  accept  and  execute  any  trust,  duty, 

*For  otber  cases  see  suns  topic  ft  I  kuubbb  In  Deo.  ft  Am.  Olgs.  19V7  to  date,  £  Rep'r  Indexes 
142N.X.S.— 68 
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power,  and  agency  not  inconsistent  with  the  laws  of  this  state,  which 
may  be  committed  to  it  by  any  person,  corporation,  or  court.  In  fine, 
under  its  charter,  all  the  general  powers  of  a  trust  company  are 
claimed.  Nothing  whatever  was  done,  however,  under  this  charter 
until  the  year  1910,  when  it  fell  into  the  possession  of  the  United 
States  &  Mexican  Trust  Company,  an  Alabama  corporation.  There- 
after the  individual  defendants,  who  are  in  control  of  the  United  States 
&  Mexican  Trust  Company,  applied  to  the  state  department  of  in- 
surance for  leave  to  change  the  name  of  the  Metropolis  Finance  Com- 
pany to  the  United  States  &  Mexican  Trust  Company,  which  was  re- 
fused, on  reference  to  the  Attorney  General,  upon  the  ground  that  the 
charter  of  the  Metropolis  Company  had  expired  and  been  forfeited. 
They  tendered  the  organization  tax  to  the  State  Treasurer,  which  was 
refused.  They  did  pay  certain  taxes  on  franchises  for  the  years  1910 
and  1911  to  the  State  Treasurer.  Defendants  have  continued  doing 
business  in  this  state  since  1910,  without  any  license  of  any  kind,  and 
without  complying  with  any  of  the  provisions  of  law  which  govern 
the  operations  of  trust  companies. 

[  1  ]  The  question  involved  in  this  appeal  is  whether  the  Metropolis 
Finance  Company  was  authorized  to  exercise  corporate  powers  in  the 
year  1910,  or  at  any  time  thereafter.  By  section  36  of  the  General  Cor- 
poration Law  (Consol.  Laws  1909,  c.  23)  it  is  provided  that : 

"If  any  corporation,  except  a  railroad,  turnpike,  plankroad  or  bridge  cor- 
poration, shall  not  organize  and  commence  the  transaction  of  its  business  or 
undertake  the  discharge  of  its  corporate  duties  within  two  years  from  the 
date  of  its  incoriMratlon,  its  corporate  powers  shall  cease." 

This  provision  finds  its  origin  in  section  7  of  1  Revised  Statutes  of 
1827  and  1828  (vol.  1,  p.  600),  where  it  is  in  the  following  form: 

"If  any  corporation  hereafter  created  by  the  Legislature,  shall  not  organize 
and  commence  the  transaction  of  Its  business  within  one  year  from  Oie  date 
of  its  incorporation.  Its  corporate  powers  shall  cease." 

This  forms  part  of  title  3  "of  the  general  powers,  franchises  and 
liabilities  of  corporations."  This  enactment  remained  in  full  force 
throughout  the  various  revisions  of  the  statutes,  tmtil  by  chapter  687, 
Laws  of  1892  (§  31),  the  period  within  which  the  corporation  must 
commence  business  was  extended  to  two  years,  and  the  law  was  put 
in  the  precise  form  in  which  it  now  appears  in  the  General  Corpora- 
tion Latr. 

At  the  time  of  the  granting  of  this  charter  the  two-year  period  was 
in  operation.  Concededly  the  Metropolis  Finance  Company  neither  or- 
ganized and  commenced  the  transaction  of  business  nor  undertook  the 
discharge  of  its  corporate  duties  within  two  years  after  the  date  of  its 
incorporation.  It  took  no  steps  in  this  direction  for  15  years.  We  be- 
lieve that  the  provisions  of  the  act  applied,  as  its  terms  indicate,  to  any 
corporation,  whether  incorporated  under  general  statute  or  by  specisd 
enactment.  No  reason  of  public  policy  is  indicated  why  the  plain 
language  of  the  act  should  not  be  enforced  and  all  corporations  brought 
within  its  operation.  The  policjr  of  the  state  to  limit  the  period  within 
which  corporations  (save  certain  excepted  classes)  should  begin  the 
exercise  of  their  powers  has  been  a  settled  and  continued  one  since 
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1827.  Every  corporation,  whether  formed  under  general  or  special 
laws,  must  be  deemed  to  have  been  so  formed  subject  to  this  general 
provision.  The  state  had  the  right  to  determine  upon  what  terms  it 
would  permit  corporations  to  be  organized.  It  had  power  to  make 
restrictions  upon  the  effectiveness  of  the  powers  it  granted,  and  to 
limit  the  period  of  their  exercise,  not  only  by  limiting  their  duration, 
but  by  limiting  the  time  they  might  consume  in  actually  commencing 
to  exercise  them.  The  grant  of  corporate  powers  to  the  Metropolis 
Finance  Company  was  by  the  operation  of  the  general  law  a  condi- 
tional one.  Compliance  with  the  requirement  for  the  commencement 
of  business  and  the  discharge  of  corporate  duties  within  two  years 
after  the  date  of  incorporation  was  a  condition  precedent  to  the  right 
to  exercise  any  corporate  powers  whatever.  Upon  failure  to  satisfy 
the  condition  within  the  time  limited,  the  right  to  exercise  such  pow- 
ers at  once  ceased. 

[2]  The  statute  is  self-executory,  and  no  action  or  judicial  proced- 
ure was  needed  to  declare  or  complete  the  loss  of  its  corporate  powers. 
Matter  of  Brooklyn,  Winfield  &  Newton  Railway,  72  N.  Y.  245 ;  Id., 
75  N.  Y.  335 ;  Brooklyn  Steam  Transit  Co.  v.  City  of  Brooklyn,  78  N.  Y. 
524 ;  Matter  of  Brooklyn,  Queens  County  &  Suburban  Railroad  Com- 
pany, 185  N.  Y.  171,  77  N.  E.  994;  City  of  New  York  v.  Bryan,  196 
N.  Y.  158,  ^  N.  E.  1095.  From  the  view  we  take  of  this  limitation 
as  a  condition  precedent  to  the  exercise  of  any  corporate  powers,  it  is 
unnecessary  to  discuss  the  effect  of  these  cases  upon  the  limitation,  if 
viewed  as  a  condition  subsequent. 

[3]  Defendant  further  objects  that  the  charter  of  the  Metropolis 
Finance  Company  indefinitely  postponed  the  date  when  the  commence- 
ment of  business  was  required,  because  it  contained  the  following  sec- 
tion: 

"Sec.  6.  John  J.  Jordan,  William  H.  Walker  and  John  H.  Meyer  shall  be 
and  they  are  hereby  appointed  commissioners  to  open  books  for  subscriptions 
to  the  capital  stock  of  the  company,  at  such  times  and  places  as  they  or  a 
majority  of  them  shall  determine." 

This  section  was  obviously  inserted  for  the  convenience  of  the  in- 
coporators.  There  is  no  intention  disclosed  thereby  that  the  general 
provisions  of  law  should  not  apply,  or  that  the  powers  thereby  confer- 
red should  not  be  exercised  within  the  general  period  of  two  years, 
or  that  the  discretion  conferred  upon  them  should  extend  beyond  such 
period.  The  mere  language  of  this  section  evinced  no  intention  to  re- 
peal or  suspend  as  to  this  corporation  the  general  statute,  and  it  did 
not  extend  the  period  limited  for  the  commencement  of  business. 
Johnson  v.  Bush,  5  Barb.  Ch.  207. 

The  judgment  appealed  from  will  therefore  be  affirmed  with  costs. 
All  concur. 
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PEOPLE  T.  DOTLB. 
(Supreme  Court,  Appellate  Division,  Third  Department.    July  8,  WIS.) 

1.  Rape  (S  61*) — Degrees  or  Offense — Elements — "Rape  iit  the  Second  D«- 

QBBE." 

Where  defendant  was  convicted  of  rape  in  the  first  degree  involrin; 
force  which  the  evidence  did  not  prove,  the  conviction  could  not  be  sus- 
tained, because  the  evidence  showed  Intercourse  with  a  woman  under  IS, 
which  constitutes  "rai>e  in  the  second  degree"  vrithont  proof  of  foic& 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent  Dig.  H  71-77;  Dec.  Dig. 
I  61.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  7,  ]H>.  6019-{82S; 
VOL  8,  p.  777a] 

2.  Cbiuinal  Law  (J  869*)— Fobce — Evidence — Subsequent  Intebcousbi. 

Subsequent  acts  of  Intercourse  between  prosecutrix  and  accused  waa 
Incompetent  to  show  that  the  first  intercourse  was  forcible  and  against 
her  will. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  82^^; 
Dec.  Dig.  {  369.*] 

3.  Rape  (J  54*) — Evidence — Cobbobobation. 

In  a  prosecution  for  rape,  evidence  held  insufficient  to  corroborate 
prosecutrix  that  the  Intercourse  was  not  voluntary  but  forcible,  aa  re- 
quired by  Pen.  Code,  g  283,  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent  Dig.  {(  83,  84;  Dec.  Dig. 
i  64.*] 

Kellogg  and  Lyon,  JJ.,  dissenting. 

Appeal  from  Otsego  County  Court. 

James  Doyle  was  convicted  of  rape  in  the  first  degree,  and  he  ap- 
peals.   Reversed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

N.  P.  Willis,  of  Cooperstown,  for  appellant 

O.  L.  Van  Home,  Dist.  Atty.,  of  Cooperstown,  for  the  People. 

SMITH,  P.  J.  The  defendant  was  indicted  for  feloniously,  will- 
fully, maliciously,  and  wrongfully  making  assault  upon  Hazel  Vunk, 
a  female  not  his  wife,  being  under  the  age  of  18  years.  It  was  fur- 
ther charged  in  the  indictment  that  the  defendant  did  wrongfully  rav- 
ish ancl  did  then  and  there  perpetrate  an  act  of  sexual  intercourse  with 
her  against  her  will  and  without  her  consent  and  when  her  resistance 
was  forcibly  overcome. 

The  evidence  is  to  the  effect  that  upon  April  30,  1912,  the  defendant 
and  Hazel  Vunk  first  met.  They  did  not  see  each  other  again  until 
May  12th,  when  the  defendant  called  upon  Hazel  Vunk  at  her  home. 
He  took  dinner  at  the  house,  and  afterwards  the  complainant's  step- 
mother played  the  piano  and  the  defendant  sang.  Thereafter  the  com- 
plainant and  the  defendant  took  a  walk.  The  defendant  proposed  to 
the  complainant  that  he  wanted  to  take  her  South.  She  asked  in  what 
way,  and  he  answered  as  his  wife,  and  she  answered  that  she  would 
consider  it.    Thereafter  they  walked  up  the  road  and  the  complainant 

•For  oUiw  casM  see  Bame  topic  &  i  numbsb  In  Dec.  A  Am.  Digs.  1907  to  date,  *  R«P'r  Ind*XM 
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proposed  to  go  home.  The  defendant,  however,  said  no,  and,  accord- 
ing to  the  evidence  of  the  complainant,  took  hold  of  her  arm  and  force- 
fully led  her  between  200  and  300  feet  from  the  highway  into  the 
woods.  He  forcefully  took  her  hat  from  her  head,  throwing  aside  the 
hat  pins.  He  then  pushed  her  to  the  ground,  lifted  her  clothing,  and 
had  intercourse  with  her.  After  the  act  was  consummated  she  asked 
him  if  he  supposed  she  was  in  trouble,  and  he  answered  yes.  She  asked 
if  she  could  not  take  medicine  to  avert  the  trouble,  and  he  said  no,  it 
would  poison  her  and  there  would  be  worse  trouble.  He  said  he 
thought  they  could  be  married  by  June  15th.  They  then  went  home. 
The  complainant  changed  her  clothes  and  took  supper,  and  soon  there- 
after the  stepmother  of  the  complainant  came  in  and  ordered  the  de- 
fendant out  of  her  house.  She  had  noticed  that  the  complainant's 
dress  was  somewhat  mussed,  that  her  arm  was  scratched,  and  had  no- 
ticed the  complainant  wiping  tears  from  her  eyes.  Upon  the  15th  of 
June  the  defendant  did  not  come  for  the  complainant,  and  she  next 
saw  him  in  Albany  upon  July  6th.  Meantime  she  had  corresponded  with 
him  and  she  met  him  there  by  his  appointment.  They  lived  together 
at  a  rooming  house  in  Albany  for  two  days.  They  then  went  to  Am- 
sterdam, where  they  separated.  Upon  July  24th  they  again  met  at 
Albany  and  went  to  New  York  together,  where  they  lived  together 
apparently  until  September  1, 1912.  She  asked  him  several  times  when 
they  were  to  be  married,  and  he  postponed  the  time,  alleging  that  he 
had  not  money  enough,  and  said  that  he  thought  they  could  be  married 
in  October.  After  a  quarrel  upon  September  1st  they  separated.  The 
complainant  came  home,  and  this  charge  was  made  against  the  de- 
fendant. The  complainant  was  born  upon  May  29,  1894,  so  that  upon 
May  12th,  at  the  time  she  alleges  the  defendant  first  had  intercourse 
with  her,  she  was  under  18  years  of  age.  Upon  July  6th,  however, 
and  from  July  24th  to  September  1st  when  they  were  living  together 
in  New  York,  she  was  over  18  years  of  age.  Upon  September  9th  she 
was  examined  by  a  physician,  who  swore  that  she  was  pregnant  and 
had  been  so,  he  thought,  between  three  and  four  months,  although  he 
could  not  tell  accurately  the  length  of  time. 

The  learned  trial  judge  in  charging  the  jury  read  to  them  section 
278,  Penal  Code,  and  also  stated  the  law  that  a  person  who  perpetrates 
an  act  of  sexual  intercourse  with  a  female  not  his  wife  under  the  age 
of  18  years,  under  circumstances  not  amounting  to  rape  in  the  first 
degree,  is  guilty  of  rape  in  the  second  degree.  At  another  part  of  his 
charge  he  stated: 

"If  fbe  crime  was  committed  on  a  person  over  18  years  of  age,  and  that 
person  did  not  resist,  used  no  means  of  preventing  it,  made  no  outcry ;  then, 
sometimes,  it  would  be  a  defense.  In  the  crime  of  rape  in  the  first  degree 
there  must  be  a  degree  of  force  used,  but  where  the  person  upon  whom  the 
offense  Is  committed  has  not  reached  the  age  of  18  years,  it  is  not  any  ele- 
ment of  the  crime,  and  it  is  not  essential  for  the  people  to  prove  that  any 
force  was  used,  or  any  resistance  made  on  the  part  of  the  person  performing 
the  offense  alleged  to  have  been  committed." 

The  jury  returned  a  verdict  of  guilty  of  rape  in  the  first  degree. 
From  the  charge  read  it  might  well  have  been  inferred  by  the  jury 
that,  while  force  was  usually  an  element  of  the  crime  of  rape  in  the 
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first  degree,  nevertheless  if  the  intercourse  were  committed  with  a 
woman  under  the  age  of  18  years  that  force  was  not  necessary  to  a 
conviction  of  rape  in^  the  first  degree.  No  exception  was  taken  to  this 
charge.  If  the  attention  of  the  trial  judge  had  been  directed  thereto, 
he  would  undoubtedly  have  pointed  out  the  distinction  which  was 
drawn  in  the  first  part  of  his  charge  between  rape  in  the  first  degree 
and  rape  in  the  second  degree.  All  of  the  requests  to  charge  made  by 
the  appellant's  counsel  were  granted,  and  the  only  question  here  pre- 
sented is  whether  the  evidence  is  sufficient  to  convict  the  appellant  of 
rape  in  the  first  degree. 

[  1  ]  As  the  appeal  is  from  a  judgment  of  conviction  of  rape  in  the 
first  degree,  it  is  unnecessary  to  consider  whether  the  evidence  would 
sustain  a  conviction  of  rape  in  the  second  degree  by  reason  of  the 
commission  of  the  act  of  sexual  intercourse  with  a  woman  under  18 
years  of  age.  This  judgment  cannot  be  sustained,  notwithstanding 
all  the  elements  of  rape  in  the  second  degree  have  been  proven  and 
found  by  the  jury.  People  v.  Munroe,  119  App.  Div.  704,  104  N.  Y. 
Supp.  675,  reversed  190  N.  Y.  435,  83  N.  E.  476.  The  judgment  can 
only  be  sustained  if  the  evidence  be  sufficient  to  show  that  the  defend- 
ant by  means  of  force  overcame  the  resistance  of  the  complainant  and 
against  her  will  had  intercourse  with  her.  By  section  283  of  the  Penal 
Code  it  is  provided  that  no  conviction  can  be  had  for  rape  upon  the  tes- 
timony of  the  female  raped  unsupported  by  other  evidence.  So  that 
the  question  ultimately  resolves  itself  into  the  question  of  fact  whether 
the  story  of  the  complainant  of  the  use  of  force  in  perpetrating  the 
act  of  sexual  intercourse  upon  her  upon  May  12th  is  corroborated  by 
other  evidence. 

[2,  3]  Agairtst  the  objection  of  the  defendant  the  people  were  al- 
lowed to  show  the  subsequent  illicit  relations  between  the  defendant 
and  complainant  in  Albany  and  in  New  York.  It  is  difficult  to  see  how 
this  evidence  is  competent  to  prove  the  act  of  forcible  rape  upon  May 
12th.  If  the  evidence  be  competent,  however,  the  natural  inference 
would  seem  to  be  that  the  illicit  relations  between  the  parties  began  by 
consent  rather  than  by  force.  There  does  not  appear  to  have  been  at 
any  time  any  resentment  by  the  complainant  against  the  defendant. 
The  story  that  the  defendant  took  the  complainant  by  the  arm  in  a 
public  highway  and  led  her  forcibly  without  her  consent  into  the  woods 
is  not  very  probable.  If  her  resistance  had  been  genuine,  she  could 
have  fallen  to  the  ground  and  called  for  help ;  and  the  defendant  could 
hardly  have  carried  her  into  the  woods  from  a  public  highway  without 
detection.  She  made  no  call  for  help.  She  made  no  complaint  of 
this  outrage  upon  her  until  after  the  1st  of  September,  when  their  re- 
lations were  broken  up  in  New  York  City.  It  does  not  appear  that  he 
was  in  any  way  scratched  from  any  struggle  on  her  part  to  resist,  or 
that  her  limbs  were  in  any  way  bruised.  Her  arm  was  scratched  with 
a  hat  pin,  which  might  easily  have  been  if  she  had  voluntarily  though 
carelessly  taken  off  her  hat.  None  of  her  clothing  seems  to  have  been 
torn.  That  her  clothing  was  mussed  and  her  hair  disheveled  is  no 
more  evidence  of  force  than  it  is  of  voltmtary  cohabitation  between 
the  complainant  and  defendant    The  fact  of  pregnancy  seems  to  be 
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no  corroboratioa  People  v.  Haischer,  81  App.  Div.  559,  81  N.  Y. 
Supp.  79.  But  if  corroboration  of  the  fact  of  intercourse,  it  is  not 
corroboration  of  the  fact  of  forcible  intercourse.  The  defendant  was 
not  sworn  upon  the  trial.  He  was  undoubtedly  convicted  upon  his 
harsh  treatment  of  the  defendant  in  New  York.  According  to  the 
evidence  he  was  already  a  married  man,  and  he  probably  deceived  the 
complainant;  but,  whatever  may  have  been  his  vices,  he  cannot  be 
convicted  of  rape  in  the  first  degree  unless  the  evidence  of  the  com- 
plainant of  the  force  used  to  perpetrate  the  act  of  intercourse  is  corrob- 
orated by  other  evidence.  For  the  lack  of  such  corroboration  we 
think  that  the  conviction  must  be  reversed  and  a  new  trial  granted. 

Judgment  of  conviction  reversed,  and  new  trial  granted  in  the  Coun- 
ty Court  of  Otsego  county.  All  concur,  except  KELLOGG  and 
LYON,  JJ.,  who  dissent 


SILBERKRAUS  v.  WINNIE  et  nx. 

(Supreme  Coort,  Appellate  DWislon,  Third  Department    July  8,  1&13.) 

L  Bbokebs  (I  85*) — ^Action  fob  CoicinssiON — ^Aduisbibilitt  of  Etidenck. 
In  a  broker's  action  to  recover  a  commission  for  the  exchange  of  de- 
fendants' property,  evidence  that  he  had  received  $200  from  the  other 
party  to  the  exchange  was  admissible  as  tending  to  show  that  he  was 
working  in  expectation  of  a  commission  and  as  bearing  upon  the  actual 
contract  between  himself  and  defendants. 
[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  {{  106-115;  Dec. 
.  Dig.  {  85.»] 

2.  Bbokebs  (i  67*) — Comuission  from  Both  Pabtiks. 

A  broker,  with  no  discretion  but  simply  to  bring  together  parties  who 
were  to  make  their  own  contract  had  a  lawful  rl^t  to  make  a  contract 
for  commissions  from  both  parties  and  was  under  no  legal  or  moral  ob- 
ligation to  disclose  his  contract  with  one  to  the  other. 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Cent  Dig.  if  62-64;  Dec. 
Dig.  i  67.»] 
8.  Brokkbs  (§  86*) — Action  fob  Coufsnsation — Sufficixnot  of  Evidbnck. 

Evidence,  In  a  broker's  action  to  recover  a  commission  for  the  sale  or 
exchange  of  defendants'  property,  held  insufficient  to  sustain  a  finding 
that  the  services  were  rendered  gratuitously. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  {{  116-120;  Dec. 
Dig.  i  86.*] 

Appeal  from  Schenectady  County  Court 

Action  by  Martin  Silberkraus  against  Lawrence  Winnie  and  wife. 
From  a  judgment  against  the  plaintiff  and  from  an  order  denying  his 
motion  for  a  new  trial,  he  appeals.  Judgment  and  order  reversed  on 
law  and  facts,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Walter  Briggs,  of  Schenectady,  for  appellant. 
R.  J.  Cooper,  of  Schenectady,  for  respondents. 

SMITH,  P.  J.  The  action  is  brought  to  recover  commissions  for 
the  sale  or  exchange  of  the  defendants'  property.    The  plaintiff  is  a 
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real  estate  agent,  and  the  defendants  sought  his  services  to  sell  or  ex- 
change their  real  property  for  farm  property.  On  the  22d  of  July, 
1912,  the  plaintiff  took  the  defendants  to  the  farm  of  one  Page,  where 
no  exchange  was  consummated.  Upon  the  morning  of  the  23d  he 
took  them  to  the  farm  of  one  Ernest  Brown,  where  the  farm  was 
looked  over,  and  in  the  afternoon  Ernest  Brown  and  his  wife  came 
to  the  property  of  the  defendants  and  looked  that  over.  Upon  the 
same  day,  after  the  property  had  all  been  examined,  a  contract  was 
entered  into  whereby  the  Brown  property  was  put  in  at  $4,000,  and 
the  Winnie  property  at  $5,000;  Mr.  Brown  paying  $1,000  in  cash  in 
the  exchange.  The  plaintiff  has  sued  the  defendants  upon  contract  to 
pay  five  per  cent,  of  $250  as  commission,  and  $2.50  the  costs  of  a 
search  that  he  was  required  to  make. 

[1,2]  The  judgment- is  first  challenged  because  the  defendant  was 
allowed  to  show  that  the  plaintiff  had  received  $200  from  Brown  in 
the  making  of  the  exchange.  This  evidence  is  claimed  to  have  been 
improperly  admitted  and  to  have  influenced  the  jury.  That  it  had 
some  weight  with  the  jury  is  undoubtedly  true,  and  if  illegally  admit- 
ted the  judgment  should  be  reversed.  The  evidence,  however,  is  I 
think  clearly  competent.  This  service  was,  upon  the  evidence,  ren- 
dered for  the  defendants.  It  might  well  be  argued  by  the  plaintiff 
before  the  jury  that  the  plaintiff  was  not  rendering  these  services 
gratuitously,  and  the  inference  might  be  claimed  that  there  must  there- 
fore have  been  a  contract  as  claimed  by  the  plaintiff  with  the  defend- 
ants for  the  commission  as  claimed.  The  evidence,  however,  to  the 
effect  that  he  was  receiving  a  commission  from  Brown,  would  show 
that  he  was  not  in  any  event  working  without  expectation  of  reward, 
and  is  a  fact  which  is  competent  to  be  shown  as  bearing  upon  the 
question  of  the  actual  contract  made  between  the  plaintiff  and  the 
defendants.  The  plaintiff  had  a  lawful  right,  however,  to  make  a  con- 
tract for  commissions  from  both  parties,  and  he  was  under  no  legal 
or  moral  obligation  to  disclose  his  contract  with  one  to  the  other.  He 
was  given  no  discretion  in  the  matter,  but  was  simply  a  broker  to 
bring  the  parties  together.  They  made  their  own  contract  after  they 
were  brought  together.  This  rule  is  held  in  the  case  of  Knauss  v. 
Gottfried  Krueger  Brewing  Company,  142  N.  Y.  70,  36  N.  E.  867. 

[3]  One  other  ground  of  challenge  is  alleged  by  the  plaintiff  to 
the  effect  that  the  verdict  is  against  the  weight  of  evidence.  The  de- 
fendants admit  the  employment.  They  admit  their  liability  at  first 
for  commissions.  Their  contention  is  that  it  was  the  intention  to  ex- 
change two  houses  and  lots  only  for  the  farm,  but  that  Brown  when 
he  looked  over  the  place  insisted  that  there  should  be  included  in  the 
exchange  three  vacant  lots  adjoining  the  premises  in  question,  and 
that  before  the  defendants  consented  thereto  they  agreed  with  the 
plaintiff  that  he  was  to  waive  his  commission ;  he  saying  that  he  had 
a  contract  with  Brown  for  $200.  This  difference  between  the  parties 
presents  the  question  of  fact  which  was  determined  by  the  jury  ad- 
versely to  the  plaintiff.  A  careful  reading  of  the  evidence  has  con- 
vinced me  that  the  conclusion  of  the  jury  is  against  the  clear  weight 
of  the  evidence.    The  plaintiff  denies  explicitly  this  subsequent  ar- 
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rangement  by  which  he  was  to  receive  no  compensation,  and  the  col- 
lateral circumstances  seem  to  me  to  be  convincingly  corroborative  of 
his  denial.  After  the  deeds  were  made  out,  upon  the  Saturday  follow- 
ing the  plaintiff  claimed  his  commission  from  the  defendants.  At  that 
time  it  will  be  remembered  the  defendants  claimed  that  plaintiff  had 
already  agreed  to  waive  commissions.  The  plaintiff  swears  that  the 
defendant  Lawrence  Winnie  offered  him  $100  and  his  note  for  the  bal- 
ance. The  defendant  Lucy  Winnie,  although  she  had  received  $500  of 
the  thousand  dollars  payment  made  by  Brown,  refused  to  pay  any  of 
the  money,  saying  that  it  was  Mr.  Winnie's  debt,  and  the  plaintiff 
should  have  kept  the  money  when  he  had  it,  as  the  thousand  dollars 
was  paid  through  the  hands  of  the  plaintiff.  The  plaintiff  in  his  ver- 
sion of  the  evidence  is  corroborated  by  both  Ernest  Brown  and  his 
wife,  by  the  lawyer  Featherstone,  who  drew  the  papers,  and  his  ste- 
nographer, Harriet  Borden.  Here  are  four  disinterested  witnesses 
that  swear  to  declarations  both  of  Mr.  and  Mrs.  Winnie  after  the  com- 
pletion of  this  transaction,  which  completely  negatived  their  defense 
upon  this  trial,  which  is  supported  only  by  their  own  evidence.  It  is 
difficult  to  see,  and  Lucy  Winnie  does  not  explain,  why  she  should 
have  told  the  plaintiff  that  he  should  have  kept  the  money  when  he 
had  it  in  his  hands,  if  there  then  existed  an  agreement  that  the  plain- 
tiff was  not  to  receive  any  commissions  from  the  defendants.  More- 
over, the  defendant /Lawrence  Winnie  admits  that  he  said  he  would 
give  him  $100  at  the  time  and  also  that  he  would  be  in  later  and  pay 
him  what  he  owed  him,  but  added  that  he  told  him  that  he  did  not 
owe  him  anything.  The  only  explanation  that  Lawrence  Winnie  makes 
of  this  evidence  is  that  the  plaintiff  asked  him  not  to  let  Brown  know 
that  he  was  not  to  receive  commissions  from  the  defendants,  and  to 
represent  to  Brown  that  the  plaintiff  was  to  receive  $100  from  the  de- 
fendants. This  explanation  is  very  suspicious  in  the  first  place,  and 
in  the  second  place  it  does  not  go  far  enough.  It  does  not  explain,  if 
true,  why  he  offered  to  give  his  note  for  a  sum  beyond  $100  which  he 
might  owe  him,  and  it  would  not  explain  all  his  actions  in  his  promise 
to  come  back  and  settle  with  plaintiff.  Lawrence  Winnie  afterwards 
agreed  to  come  back  the  next  Monday  and  pay  the  plaintiff  all  that 
he  owed  him.  The  plaintiff  then  stated  his  claim  at  $252.50,  and  au- 
thorized Mr.  Featherstone  to  take  the  money  for  him.  This  amount 
was  not  there  denied  by  Lawrence  Winnie,  and  Mr.  Featherstone  there 
made  a  memorandum  "to  collect  $252.50."  In  addition  to  the  evidence 
of  four  disinterested  witnesses  in  support  of  plaintiff's  contention,  all 
the  circumstantial  evidence  surrounding  the  transaction  and  the  con- 
duct of  the  parties  immediately  thereafter  corroborate  to  my  mind  con- 
vincingly the  claim  of  the  plaintiff  that  the  defendants  agreed  to  pay 
him  $250  commissions  to  make  the  exchange  of  property,  and  that  the 
plaintiff  is  entitled  to  recover  therefor.  I  recommend,  therefore,  that 
the  judgment  and  order  be  reversed  upon  law  and  fact,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event.  The  finding  of 
fact  which  we  deem  contrary  to  the  evidence  is  to  the  effect  that  the 
services  were  not  rendered  under  an  agreement  to  pay  therefor  the 
commissions  as  claimed  by  the  plaintiff. 
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Judgment  and  order  reversed  on  law  and  facts,  and  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  event ;  the  finding  of  fact  of  which 
the  court  disapproves  being  the  finding  to  the  eflfect  that  the  services 
were  not  rendered  under  an  agreement  to  pay  therefor  the  commissions 
as  claimed  by  the  plaintiff.    All  concur. 


PBOPLB  ez  rel.  PERKINS  v.  PELCHER. 
(Supreme  Court,  Special  Term,  Montgomery  County.    July,  1012.) 

TOWWS  (}  28*) — SUFERVIBOBS — TEBU  OF  OlTlCK. 

Under  Const  art.  8,  {  26,  providing  for  a  county  board  of  saperriaors 
elected  as  provided  by  law,  and  article  10,  {  8,  providing  that  the  term  ot 
office  when  not  fixed  by  the  Constitution  may  be  fixed  by  law,  and  Town 
Law  (Consol.  Laws  1909,  c.  62)  H  40,  82,  providing  for  biennial  town 
meetings  at  a  time  fixed  by  the  board  of  supervisors  of  the  county,  and 
declaring  that  supervisors  shall  hold  office  for  two  years  and  that  when 
the  time  of  holding  town  meetings  is  changed  to  November,  the  town 
officers  elected  thereat  shall  take  office  on  January  1st  next,  and  Public 
Officers  Law  (Consol.  Laws  1909,  c.  47)  {  S,  providing  that  officers  shall 
hold  office  until  the  election  of  their  successors,  a  resolution  of  the  board 
of  supervisors  of  a  county  changing  the  date  of  a  town  meeting  from 
spring  to  November,  and  providing  that  officers  elected  In  November  shall 
take  office  on  January  1st  following,  thereby  extending  the  term  of  of- 
fice of  supervisors  In  office  at  the  time  of  the  adoption  of  the  reeoluUon, 
is  authorized  by  statute,  and  is  valid. 

[Ed.  Note. — ^For  other  cases,  see  Towns,  Cent.  Dig.  i{  43-61 ;  Dec  Dig. 
I  28.*] 

Action  by  the  People,  on  the  relation  of  Isaiah  Perkins,  against  Al- 
fred Pelcher.    Complaint  dismissed  on  the  merits. 

Thomas  Carmody,  Atty.  Gen.,  and  C.  W.  Smith,  of  Johnston,  for 
plaintiff. 

Frank  Talbot,  of  Gloversville,  for  defendant 

BORST,  J.  Plaintiff  brings  this  action  to  have  it  determined  that 
Isaiah  Perkins  is  entitled  to  hold  the  office  of  supervisor  of  the  town 
of  Lake  Pleasant,  Hamilton  county,  N.  Y.,  from  the  19th  day  of 
March,  1913,  and  to  oust  the  defendant  from  the  said  office  which  he 
claims  of  right  to  hold.  The  regular  town  meeting  in  Hamilton  County 
was  held  on  the  third  Tuesday  of  March,  1911.  On  that  date  the  de- 
fendant Alfred  Pelcher  was  elected  supervisor  of  the  town  of  Lake 
Pleasant  for  the  full  term,  and  thereafter  qualified  and  entered  up- 
on the  discharge  of  his  duties.  At  the  regular  annual  session  of  the 
board  of  supervisors  of  Hamilton  county  held  at  Lake  Pleasant,  N. 
Y.,  on  the  29th  day  of  November,  1911,  all  the  members  of  the  board 
being  present  and  voting  in  favor  thereof,  the  following  resolution 
was  adopted: 

"Resolved,  pursuant  to  the  Election  Law  of  1912,  and  section  40  of  the  Town 
Law,  the  time  for  holding  the  general  or  biennial  town  meetings  In  the  sev- 
eral towns  in  Hamilton  county  Is  hereby  changed  from  the  third  Tuesday  in 
March  to  the  first  Tuesday  after  the  first  Monday  In  November.    All  town 
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officers  elected  at  the  general  election  In  November,  1913,  shall  take  office  on 
tbe  first  day  of  January,  1914." 

And  which  resolution  has  never  been  rescinded  or  in  any  way 
changed. 

In  the  town  of  Lake  Pleasant  this  resolution  of  the  supervisors  was 
disregarded,  and  a  town  meeting  was  held  on  the  third  day  of  March, 
1913,  and  among  other  officers  who  had  been  nominated  and  who  re- 
ceived the  majority  vote  at  such  meeting  was  Isaiah  Perkins,  the  re- 
lator in  this  action,  for  the  office  of  supervisor.  Mr.  Perkins  there- 
after qualified  and  demanded  the  books,  papers,  and  moneys  of  the 
town  held  by  the  defendant  Pelcher  as  supervisor.  The  latter  refused 
to  turn  the  same  over  to  Mr.  Perkins,  and  has  continued  to  perform 
the  duties  of  the  office  of  supervisor  of  Lake  Pleasant  since  the  third 
Tuesday  of  March,  1911,  and  claims  the  right  to  continue  to  hold  said 
office  until  the  1st  day  of  January,  1914,  or  until  his  successor  shall 
be  elected  in  November,  1913,  pursuant  to  the  said  resolution  of  the 
Board  of  Supervisors. 

Article  3,  §  26,  of  the  Constitution  of  this  state,  provides: 

"There  shall  be  in  each  county,  except  In  a  county  wholly  included  in  a 
city,  a  board  of  supervisors,  to  be  composed  of  such  members  and  elected  in 
such  manner  and  for  such  period  as  is  or  may  be  provided  by  law." 

This  provision  was  in  the  early  constitutions  of  the  state,  and  by 
virtue  of  it  the  Legislature  made  provision  for  the  election  of  boards 
of  supervisors  in  each  county.  These  officials  were  elected  at  the  an- 
nual town  meetings  which  were  held,  as  provided  by  statute,  on  some 
Tuesday  between  the  first  Tuesday  in  February  and  the  first  Tuesday 
in  May.  Later  it  was  provided  that  the  date  for  holding  town  meet- 
ings should  be  on  some  day  between  the  1st  day  of  February  and  the 
1st  day  of  May  in  each  year,  with  power  in  the  board  of  supervisors 
to  fix  the  time  for  the  town  meetings  for  their  respective  counties  at 
their  pleasure  within  the  period  stated.  This  power  to  fix  the  time 
for  holding  the  town  meetings  annually  in  the  several  counties  of  the 
state  continued  until  the  enactment  of  chapter  481,  Laws  of  1897, 
whereby  it  was  provided  that  the  town  meetings  should  be  biennial. 
Following  this  came  chapter  363,  Laws  of  1898,  by  which,  in  addition 
to  the  times  before  stated,  town  meetings  could  be  held  on  the  first 
Tuesday  after  the  first  Monday  in  November,  except  in  the  year  1898. 
By  section  40  of  the  present  Town  Law,  which  was  in  existence  at  the 
time  the  defendant  was  elected,  the  further  provision  was  added  that 
the  biennial  town  meetings  when  held  in  November  should  be  held  in 
odd-numbered  years.  This  was  undoubtedly  added  to  the  previous  law 
so  as  to  prevent  the  holding  of  town  meetings,  if  held  in  November, 
at  the  same  time  as  the  general  election  for  state  officers.  A  provision 
existed  from  the  beginning  that  the  officers  elected  should  hold  of- 
fice until  the  election  of  their  successors.  Re  Bradley,  21  N.  Y.  Supp. 
167.^ 

1  Reported  in  full  in  the  New  Tork  Supplement;  reported  as  a  memoran- 
dum decision  without  opinion  In  66  Hon,  629. 
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In  the  enactment  of  the  Town  Law  of  1909  this  last  provision  was 
omitted,  but  carried  into  section  5,  Public  Officers  Law  (Consol.  Laws 
1909,  c.  47). 

The  relator  contends  that  the  resolution  adopted  by  the  board  of 
supervisors  is  invalid  because  its  effect  is  to  extend  the  term  of  office 
of  the  defendant  from  March  19,  1912,  to  December  31,  1913.  On  this 
proposition  he  calls  attention  to  the  provisions  of  the  Constitution 
which  prohibit  the  extension  of  the  term  for  which  an  officer  has  been 
elected  by  the  people  after  his  election,  and  cites  numerous  authori- 
ties which  sustain  that  contention.  It  may  be  noted  that  the  power 
which  has  existed  in  the  board  of  supervisors  to  change  the  date  of 
town  meetings  from  the  1st  day  of  February  to  the  1st  day  of  May 
would  operate  in  effect  the  same  as  the  resolution  in  question,  ex- 
cept that  in  such  case  the  supervisors  elected  would  taKe  office  on  the 
day  following  their  election,  while  under  the  resolution  in  question  they 
would  not  take  the  joffice  until  January  1st  succeeding  their  election  in 
November. 

Article  10,  §  3,  of  the  Constitution,  provides : 

"When  the  duration  of  any  office  is  not  provided  by  the  Constitution,  it 
may  be  declared  by  law." 

The  term  of  office  of  supervisor  is  not  fixed  by  the  Constitution,  but 
has  been  declared  by  the  Legislature  to  be  for  the  period  of  two  years, 
except  the  Legislature,  prior  to  the  passage  of  the  resolution  in  ques- 
tion, provided  that,  in  case  of  the  adoption  of  such  a  resolution  chang- 
ing the  time  of  holding  biennial  town  meetings  to  the  first  Tuesday 
after  the  first  Monday  in  November,  all  town  officers  hereafter  elected 
(that  is  after  the  enactment  of  section  82  of  the  Town  Law ;  chapter 
491,  Laws  1909),  should  hold  office  until  the  1st  day  of  January  suc- 
ceeding the  town  meeting  held  pursuant  to  such  resolution.  The  ex- 
tension of  the  term  of  office  of  the  supervisors  in  office  when  the  res- 
olution was  adopted  was  therefore  by  virtue  of  the  Legislative  enact- 
ment, and  not  simply  by  the  resolution  of  the  board  of  supervisors. 
In  effect,  the  Legislature  declared  that  the  term  of  office  of  members 
of  a  board  of  supervisors  should  be  for  two  years,  unless  a  resolution 
was  adopted  by  the  board  changing  the  time  for  holding  the  town 
meetings  from  spring  until  fall;  then  and  in  that  case  their  terms 
should  expire  at  a  different  time  several  months  later  than  the  period 
of  two  years.  The  electors  of  Hamilton  county  selected  their  super- 
visors vfith  the  knowledge  that  such  a  resolution  could  be  adopted  and 
the  time  of  the  officers  elected  extended  as  suggested. 

The  authorities  cited,  which  relate  to  cases  where  the  term  was  fix- 
ed for  which  the  officers  were  to  serve  when  elected,  have  no  applica- 
tion. Here  the  term  was  fixed  by  the  Legislature  for  a  period  of  two 
years  conditioned  that  it  might  be  changed  to  a  further  fixed  period 
on  the  adoption  of  a  resolution  such  as  the  one  in  question.  Further, 
it  must  be  conceded  that  the  board  of  supervisors  of  Hamilton  county 
could  change  the  time  of  holding  the  biennial  town  meetings.  This 
they  did  by  resolution,  the  effect  of  which  was  to  provide  that  no  town 
meeting  could  be  held  in  March,  1913,  but  that  such  meeting  should  be 
held  in  November.    There  could  therefore  be  no  town  meeting  held 
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in  the  town  of  Lake  Pleasant  in  March,  1913,  at  whidi  relator  claims 
to  have  been  elected.  He  therefore  has  no  standing  to  claim  the  office. 
The  vacancy,  if  any  there  existed,  could  only  be  filled  by  the  proper 
authorities,  and,  until  it  was  filled,  the  defendant  would  be  entitled 
to  hold  the  office. 

The  complaint  of  the  plaintiff  must  therefore  be  dismissed  on  the 
merits. 


(81  Misc.  Rep.  12.) 

PEOPIiB  ex  rel  HOBAN  v.  BATES,  Sheriff. 

(Supreme  Court,  Special  Term,  Wayne  County.    May,  1913.) 

Habeas  Cobpub  <i  27*) — Jubisdicttion  of  Polioe  Justice — ^Appointmewt  to 
FrLL  Vacancy. 

Wbere  at  an  amiual  election  In  an  Incorporated  village  In  March,  1912, 
the  office  of  police  justice  was  abolished,  and  the  Justice  In  June,  1912, 
resigned  his  office,  and  his  term  would  have  expired  in  December,  1914, 
and  the  trustees  appointed  another  to  fill  the  vacancy,  the  appointee  hav- 
ing duly  qualified  thereupon  became  the  police  justice,  and  on  conviction 
before  him  habeas  corpus  will  not  lie  to  discharge  the  accused  from  Im- 
prisonment 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent.  Dig.  {  22;  Dec. 
Dig.  !  27.*) 

Application  by  the  State,  on  the  relation  of  James  Hoban,  for  writ 
of  habeas  corpus  against  Linwood  R.  Bates,  Sheriff  of  the  County  of 
Yates.    Writ  dismissed. 

Abraham  Gridley,  of  Penn  Yan,  for  relator. 

Charles  H.  Wood,  of  Rushville  (Spencer  F.  Lincoln,  of  Penn  Yan, 
of  counsel),  for  respondent, 

SAWYER,  J.  Relator  was,  upon  January  3,  1913,  convicted  be- 
fore one  D— — ,  as  police  justice  of  the  village  of  Penn  Yan,  and  sen- 
tenced to  imprisonment  in  the  Yates  county  jail  for  the  term  of  180 
days.  He  now  seeks  his  discharge,  by  writ  of  habeas  corpus,  upon 
the  ground  that  at  the  time  of  his  conviction  the  office  of  police  justice 
of  said  village  had  been  abolished,  and  the  acts  of  any  person  assum- 
ing to  exercise  the  duties  thereof  were  illegal  and  void. 

The  village  of  Penn  Yan  is  a  municipal  corporation,  operating  un- 
der the  general  village  laws  of  the  state.  At  its  annual  election,  upon 
March  19,  1912,  the  electors  voted  in  the  affirmative  upon  the  follow- 
ing proposition,  duly  submitted  thereat: 

"Shall  the  office  of  police  justice  in  and  for  the  village  of  Penn  Yan  be 
discontinued  and  abolished  from  and  after  the  expiration  of  the  term  of  the 
present  incumbent?" 

The  term  of  the  then  present  incumbent,  as  fixed  by  law,  would 
have  expired  upon  the  31st  day  of  December,  1914,  but  upon  June  3, 
1912,  the  police  justice  resigned  his  office  and  moved  away  from  the 
village.  Thereupon  the  trustees  appointed  the  aforesaid  D — —  as 
police  justice  in  his  stead,  iipon  the  theory  that  such  resignation  creat- 
ed a  vacancy  in  the  office. 

•Vor  othar  casw  m*  wune  topic  A  (  humbbb  in.  Deo.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indaxe* 
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Relator's  position  is  that,  by  such  resignation  of  the  then  incumbent, 
his  term  of  office  forthwith  ceased  and  determined  under  the  resolu- 
tion abolishing  such  office  theretofore  adopted,  and  that  no  police  jus- 
tice could  thereafter  be  lawfully  appointed  for  such  village. 

As  has  been  observed,  the  term  of  office  referred  to  in  the  reso- 
lution was  that  of  the  then  incumbent,  which  expired,  under  the  law, 
December  31,  1914,  and  it  must  be  assumed  that  such  was  the  under- 
standing of  those  who  voted  upon  the  resolution.  In  other  words, 
the  resolution  adopted  was,  in  eflfect,  shall  the  office  of  police  justice 
be  discontinued  and  abolished  from  and  after  the  expiration  of  the 
term  which  the  present  incumbent  is  now  serving,  and  was  not,  shall 
it  be  discontinued  and  abolished  from  and  after  the  time  when  the 
present  incumbent  shall  cease  to  act  by  reason  of  his  death,  resignation 
or  otherwise. 

The  distinction  between  a  term  of  office  and  a  vacancy  in  office  is 
clearly  pointed  out  in  People  ex  rel.  Joyce  v.  Brundage,  78  N.  Y.  403- 
407,  where  Judge  Church  says : 

"A  term  of  office'  is  a  fixed  period  prescribed  for  boldlng  the  office.  The 
causes  which  create  a  vacancy  to  be  filled  by  appointment  are  uncertain,  un- 
known, and  contingent,  but  the  term  is  made  certain  by  specification." 

Section  47  of  the  Village  Law  (Consol  Laws  1909,  c.  64)  provides- 
that  the  office  of  police  justice  may  be  abolished  at  an  annual  election  ; 
such  act  to  take  effect  upon  the  expiration  of  the  term  of  the  police 
justice  then  in  office. 

Section  60  of  the  law  provides  that  a  village  officer  may  resign  his 
office,  and,  upon  the  delivery  of  such  resignation  to  the  village  clerk, 
it  shall  take  effect  immediately  unless  otherwise  in  the  resignation 
specified;  while  section  30  of  the  Public  Officers  Law  (Consol.  Laws 
1909,  c.  47)  declares  that  by  the  resignation  of  its  incumbent  before 
the  expiration  of  the  term  thereof  a  vacancy  is  created  in  the  office 
The  manner  of  filling  the  vacancy  is  pointed  out  in  section  61  of  the 
Village  Law. 

Under  these  various  enactments  it  is  not  left  for  a  public  officer, 
at  his  whim,  convenience,  or,  possibly,  by  his  disability,  to  fix  the  tern* 
of  his  office.  That  is  establishpd  by  law.  While  the  people  of  the 
municipality  may  abolish  the  office,  their  act  is  only  effective  at  the 
expiration  of  the  then  term  specified  by  statute,  and,  if  for  some  rea- 
son the  incumbent  ceases  to  continue  therein  until  the  designated  end 
of  its  term,  a  vacancy  is  created  to  be  filled  in  the  usual  manner. 

In  adopting  the  resolution  in  question,  the  inhabitants  of  this  vil- 
lage abolished  the  office  of  police  justice  at  and  after  December  31, 
1914,  and  not  sooner ;  the  action  of  the  board  of  trustees,  had  upon 
the  assumption  that  the  resignation  of  the  then  incumbent  created 
a  vacancy,  was  properly  taken ;  and  their  appointee  for  that  vacancy, 
having  duly  qualified,  became  and  thereafter  was  the  police  justice  of 
that  village,  authorized  in  all  respects  to  act  as  such. 

The  distinction  between  this  case  and  that  of  People  ex  reL  Joyce  v. 
Brundage,  supra,  relied  upon  by  relator,  is  found  in  the  fact  that  one 
of  the  two  constitutional  provisions  there  under  consideration  acted  as 
a  limitation  upon  the  other,  and  the  two  read  together  fixed  the  term 
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of  office  of  the  county  judge  as  six  years,  unless  the  incumbent  should 
sooner  arrive  at  the  age  of  70  years,  in  which  event  the  term  was  lim- 
ited to  the  31st  day  of  December,  next  fdlowing  his  seventieth  birth- 
day. 

Here  the  statutes  do  not  limit  each  other,  but,  as  in  the  same  case 
pointed  out  supra,  distinguished  dearly  between  expiration  of  term 
and  vacancy  sooner  created. 

Writ  dismissed,  without  costs. 


(81  Misc.  Rep.  IS.) 

BARTON  et  aL  v.  REYNOLDS  et  al. 

(Sapreme  Cotirt,  Special  Term,  Wayne  C!onnty.    May,  1913.) 

L  PASTmow  (i  13*) — When  Action  Lies — Cotenancy. 

An  action  for  partition  will  not  He  at  the  suit  of  all  the  tenants  In 

common  against  decedent's  widow  and  administrators  under  Ck>de  Civ. 

Proc.  |§  446,  1532,  authorizing  partition  by  any  cotenant,  the  defendants 

'  having  no  iMssesslon  of  the  premises,  and  being  neither  Joint  tenants  nor 

tenants  In  common  with  the  plaintiffs,  as  required  by  the  Code. 

[Ed.  Note.— For  other  cases,  see  Partition,  Cent  Dig.  H  36,  81;  Dec, 
Dig.  i  13.*] 

2.  Action  ({  16*) — Pabties — "Suit." 

A  suit  at  law  InTolves  a  contest  between  two  parties,  one  seeking  and 
the  other  withholding  the  thing  In  contest,  and  the  same  Individual  can- 
not be  at  the  same  time  both  the  person  seeking  and  the  person  with- 
holding (quoting  7  Words  and  Phrases,  6770). 

[Ed.  Note. — For  other  cases,  see  Action,  Cent  Dig.  i  84;  Dec.  Dig.  | 
16.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  8,  p.  7809.] 

Action  by  Emma  L.  Barton  and  others  against  Jennie  B.  Reynolds- 
and  others.    Demurrer  to  complaint  sustain^. 

Charles  T.  Bnnis,  of  Lyons,  for  plaintiffs. 
Edson  W.  Hamm,  of  Lyons,  for  defendants. 

SAWYER,  J.  This  is  an  action  for  partition  of  real  property! 
The  complaint  shows  that  one  Albert  Reynolds  died  prior  to  the  com- 
mencement of  the  action  intestate,  and  leaving  the  real  estate  in  ques- 
tion ;  that  he  was  survived  by  his  wife,  Jennie  B.  Reynolds,-  and  these 
plaintiffs  who  were  his  sisters,  and  his  sole  heirs  and  next  of  kin. 
The  defendants  in  the  action  are  the  widow,  Jennie  B.  Reynolds,  and 
the  administrators  of  the  personal  property  of  Mr.  Reynolds.  The 
vested  dower  of  the  widow  in  the  premises  has  not  been  admeasured,, 
and,  under  the  provisions  of  section  1538  of  the  Code  of  Civil  Proce- 
dure, any  person  having  an  admeasured  dower  interest  must  be  made  a 
party  defendant  in  such  an  action,  as  must  also  the  administrators 
of  the  personal  estate  of  the  decedent  from  whom  the  property  is  de- 
rived, when  three  years  have  not  elapsed  since  the  issuing  of  letters. 

[1]  Defendants  raise  by  demurrer  the  question  that  this  action  will 

•For  oUier  cbms  •••  lame  topio  A  |  Kuuna  in  Dae.  A  Am.  Dlgi.  U07  to  OaM,  A  Rap'r  Indaxn 
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not  lie  at  the  suit  of  all  the  tenants  in  common  against  the  widow  and 
administrators.  Reliance  is  had  by  plaintiffs  upon  the  phraseology  of 
section  1532  of  the  Code  of  Civil  Procedure,  which  provides  that: 

"Where  two  or  more  persons  hold  and  are  In  possession  of  real  propertj, 
as  Joint  tenants  or  as  tenants  in  common,  In  which  either  of  them  has  an  es- 
tate of  inheritance,  or  for  life,  or  for  years,  any  one  or  more  of  them  ma; 
maintain  an  action  for  the  partition  of  the  property,  according  to  the  reopec- 
tiTe  rights  of  the  persons  interested  therein,"  etc. 

And  section  446  of  the  Code,  which  provides  that: 

"All  persons  having  an  interest  in  the  subject  of  the  action,  and  oTitalninf 
the  Judgment  demanded,  may  be  Joined  as  plaintiffs,  except  as  otherwise  ex- 
pressly prescribed  in  this  act" 

From  this  it  is  argued  that  all  the  persons  described  in  said  sec- 
tion 1532  may  be  joined  Sis  plaintiffs  in  such  an  action  against  those 
having  only  a  special  or  contingent  interest  in  the  property,  and  who 
are  required  by  section  1538  to  be  made  defendants  in  order  that  their 
rights  may  be  adjusted. 

With  this  I  do  not  agree.  An  action  for  partition  is  essentially  an 
action  between  joint  owners  for  the  division  of  their  property  between 
them,  according  to  their  respective  interests,  or,  if  such  division  can- 
not be  made,  then  for  a  sale  and  similar  division  of  the  proceeds; 
the  bringing  in  of  those  having  an  interest  other  than  that  of  posses- 
sion and  joint  ownership  is  for  the  adjustment  and  disposition  of  their 
special  rights,  and  a  procedure  of  comparatively  modem  use,  which 
has  in  nowise  altered  or  changed  the  common-law  theory  upon  which 
such  actions  are  based. 

The  defendant  administrators  have  no  possession  of  the  premises, 
actual  or  constructive,  and  are  neither  joint  tenants  nor  tenants  in 
common  with  the  plaintiffs.  Their  only  interest  in  the  property  is  in 
connection  with  possible  liens  thereon  for  the  payment  of  the  dece- 
dent's debts ;  they  are  required  to  be  made  defendants  only  that  in  the 
adjustment  of  decedent's  affairs  the  rights  of  his  creditors  shall  be 
protected.  Their  affirmative  remedy  in  case  of  necessity  is  by  pro- 
ceedings to  sell  for  debts,  and  it  will  not  be  contended  that  this  ac- 
tion could  be  maintained  by  them. 

The  defendant  Jennie  B.  Reynolds  also  has  no  possession,  and  is 
neither  a  joint  tenant  nor  a  tenant  in  common  with  them.  She  is  sim- 
ply the  owner  of  an  unadmeasured  dower  in  the  premises,  and  it  is  re- 
quired that  she  be  made  a  defendant  solely  that  in  the  division  of  the 
property  between  the  cotenants  her  rights  shall  be  guarded  and  estab- 
lished. The  remedies  provided  for  the  assertion  by  her  of  those  rights 
are  those  laid  down  in  the  Code  of  Civil  Procedure  at  section  1596 
and  on,  and  under  no  circumstances  could  she  maintain  an  action  of 
partition.  Purdy  v.  Purdy,  18  App.  Div.  310,  46  App.  Div.  215;  Wood 
V.  Clute,  1  Sandf .  Ch.  199.  In  effect,  therefore,  this  action  is  brought 
by  the  three  common  owners  of  the  property  to  procure  its  division  be- 
tween them,  a  thing  which  they  may  as  readily  do  for  themselves  as 
the  court  can  do  for  them.  30  Cyc.  153.  It  is  brought  by  them  against 
defendants,  who  have  no  interest  in  the  matter  adverse  to  theirs,  and 
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who  can  have  no  lawful  objection  to  their  doing  as  they  will  with  their 
own. 

[2]  A  suit  at  law  involves  a  contest  between  two  parties  in  a  court 
of  justice,  the  one  seeking  and  the  other  withholding  the  thing  in  con- 
test. The  same  individual  cannot  be  at  the  same  time  both  the  person 
seeking  and  the  person  withholding.  '7  Words  and  Phrases,  6770. 
And  in  the  very  nature  of  things  the  court  is  not  to  be  called  upon 
to  do  for  parties  that  which  they  are  both  able  and  willing  to  do  for 
themselves.  In  a  partition  action,  as  in  any  other,  before  the  aid  of 
the  court  can  be  invoked,  the  demand  of  plaintiffs  must  be  disputed 
or  withheld  by  some  one  of  the  joint  owners  in  possession.  As  was 
said  by  Judge  Rapallo  in  Florence  v.  Hopkins,  46  N.  Y.  182 : 

"To  maintain  an  action  for  the  partition  of  lands,  the  plalntifF  must,  at 
the  time  of  the  commencement  of  the  action,  have  an  actual  or  constructive 
possession,  in  common  with  the  defendants,  of  the  land  sought  to  be  parti- 
Ooned." 

This  language  is  quoted  with  approval  by  Mr.  Justice  Van  Kirk  in 
Bellinger  v.  Taylor,  70  Misc.  Rep.  142,  127  N.  Y.  Supp.  167,  and  seems 
nowhere  that  I  can  learn  to  have  been  disavowed  or  rejected  by  the 
courts. 

That  such  an  action  cannot  otherwise  be  maintained  is  an  under- 
lying principle  which  has  led  to  the  denial  of  the  decree  when  plain- 
tiff is  not  in  actual  or  constructive  possession  of  his  undivided  share. 
Burhans  v.  Burhans,  2  Barb.  Ch.  398. 

These  defendants  are  incidental  defendants,  having  no  possession 
or  interest  as  joint  tenants  or  tenants  in  common  of  the  lands  in  ques- 
tion, and  an  action  for  their  partition  will  not  lie  against  them  except 
as  they  may  be  joined  with  one  or  more  having  such  rights  in  com- 
mon with  the  plaintiffs. 

Demurrer  sustained,  with  costs,  and  with  usual  leave  to  amend. 


JACOBS  T.  BLAIB  et  aL 

(Snpreme  CSourt,  Appellate  DiTision,  First  Department    July  10,  1818.) 

Bkciivkbs  (§  180*) — Sebvice — Receiyebs. 

Judicial  Code  March  3,  1911,  c  231,  |{  65,  66,  36  Stat  1104  (U.  S.  Comp. 
St  Supp.  1911,  p.  155),  re-enacting  sections  2,  3,  Act  Cong.  March  3,  1887, 
c.  373,  24  Stat.  554  (U.  S.  Comp.  St.  1901,  p.  582),  provides  that  every  re- 
ceiver or  manager  of  any  property  appointed  by  any  federal  court  may 
be  sued  without  previous  leave  of  the  court  in  which  the  recover  or 
manager  was  appointed,  but  such  suit  shall  be  subject  to  the  general 
equity  Jurisdiction  of  the  court  in  which  such  receiver  was  appointed.  A 
receiver  was  appointed  for  an  interstate  railway  company,  and  he  retain- 
ed the  former  general  agent  in  the  dty  of  New  York,  and  also  the  agent 
at  Buffalo,  whom  the  railway  company  bad  designated  as  a  person  upon 
whom  service  of  process  could  be  made.  Plaintiff,  who  was  injured  on 
the  railway,  served  both  the  general  and  the  former  process  agent  Held, 
that  this  was  a  sufficient  service,  for  under  the  act  of  Congress  a  receiver 
could  be  sued  without  any  previous  leave  of  court  and  the  service  would 
bave  been  sufflcioit  under  Code  Civ.  Proc.  S  432,  providing  that  service 
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upon  a  foreign  corporation  may  b«  made  by  deUvery  to  the  designated 
officer,  or  to  the  cashier,  director,  or  managing  agent 

[Ed.  Note.— For  other  cases,  see  Receivers,  Cent  Dig.  i  358 ;  Dec  Dig. 
i  180.*] 

Ingraham,  P.  J.,  and  McLaughlin,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Joseph  M.  Jacobs  against  Frank  W.  Blair  and  others,  as 
receivers  of  the  Pere  Marquette  Railroad  Company.  From  an  order 
denying  a  motion  to  set  aside  service  of  summons  and  complaint,  de- 
fendants appeal.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Edward  B.  Boise,  of  New  York  City,  for  appellants. 

Abram  I.  Elkus,  of  New  York  City  (John  De  R.  Storey,  of  New 
York  City,  on  the  brief,  and  James,  Schell  &  Elkus,  of  New  York 
City,  of  Counsel),  for  respondent 

CLARKE,  J.  This  action  is  brought  by  a  resident  of  the  city  of 
New  York  against  the  receivers  of  the  Pere  Marquette  Railroad  Com- 
pany, a  Michigan  corporation,  to  recover  damages  for  personal  inju- 
ries sustained  while  a  passenger  in  a  collision  on  October  3,  1912,  in 
the  state  of  Michigan.  On  April  5,  1912,  the  United  States  District 
Court  for  the  Eastern  District  of  Michigan  duly  appointed  Newman 
Erb,  Frank  W.  Blair,  and  Dudley  E.  Waters  receivers  of  the  railroad 
and  other  property  of  said  company.  Subsequently  Erb  resigned,  and 
Samuel  M.  Felton  was  appointed  in  his  place  August  26,  1912.  Said 
receivers  duly  qualified  and  entered  upon  the  discharge  of  their  duties 
as  such  receivers,  and  are  still  acting. 

The  Pere  Marquette  Railroad  Company  had  heretofore  duly  desig- 
nated William  L.  Marcy  of  Buffalo  as  a  person  upon  whom  service  of 
process  could  be  made.  The  receivers  after  their  appointment  did  not 
designate  any  such  agent.  The  summons  and  complaint  were  served 
on  the  defendants  on  February  1 1,  1913,  at  290  Broadway,  New  York 
City,  by  delivering  copies  thereof  to  Edward  B.  Johns,  a  managing 
agent  of  defendants.  Copies  thereof  were  also  delivered  to  Mr.  Mar- 
cy. The  motion  to  set  aside  the  service  was  based  solely  upon  the 
ground  that  the  summons  and  complaint  were  not  served  upon  any 
authorized  person. 

Before  the  appointment  of  its  receivers,  the  Pere  Marquette 
Railroad  Company  had  offices  in  New  York  City  and  Buffalo.  On 
the  ground  floor  of  290  Broadway  the  company  had  its  ticket  office, 
and  on  the  eighth  floor  its  New  York  City  offices,  where  Mr.  Johns, 
the  general  eastern  agent,  was  located.  In  those  offices  were  desks, 
chairs,  filing  cases,  maps,  other  office  furniture,  and  accessories.  A 
general  soliciting  business  for  freight  was  transacted  there.  In  Buf- 
falo the  company  had  freight  cars,  furniture,  and  stationery  cabinets. 
The  defendants  entered  into  possession  of  all  this  property  and  the 
offices  upon  their  appointment.    They  issued  letter  heads : 

•For  ether  cue*  lee  Mme  toplo  A  {  mumbu  in  Deo.  A  Am.  Digs.  1907  to  date,  &  Rep'r  ladexee 
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"Pere  Iilargnette  Railroad  Company.  Frank  W.  Blair,  Dudley  H.  Waters, 
S.  M.  Felton,  Receivers.  Office  of  General  Eastern  Freight  Agent,  290 
Broadway,  New  York,  N.  Y." 

They  issued  a  time  table  at  290  Broadway,  dated  June  12,  1912. 
bearing  the  names  of  the  receivers,  and  under  the  heading  "outside 
offices  and  agencies"  appears  "New  York  City,  290  Broadway,  E.  B. 
Johns,  General  Eastern  Agent."  There  is  no  dispute  as  to  these  facts. 
If  the  corporation  were  not  in  the  hands  of  receivers,  there  could  be 
no  doubt  that  the  court  would  have  jurisdiction.  Section  1780  of  the 
Code  of  Civil  Procedure  provides  that  "an  action  against  a  foreign 
corporation  may  be  maintained  by  a  resident  of  the  state  *  *  * 
for  any  cause  of  action."  Section  432  provides  that  personal  service 
of  the  summons  upon  a  foreign  corporation  must  be  made  by  deliver- 
ing a  copy  thereof  within  the  state  "(2)  To  a  person  designated  for 
the  purpose  as  provided  in  section  16  of  the  General  Corporation  Law. 
(3)  If  suqh  designation  is  not  in  force,  or  if  neither  the  person  desig- 
nated, nor  an  officer  specified  in  subdivision  first  of  this  section,  can 
be  found  with  due  diligence,  and  the  corporation  has  property  within 
the  state,  or  the  cause  of  action  arose  therein,  to  the  cashier,  a  direc- 
tor, or  a  managing  agent  of  the  corporation,  within  the  state."  But 
the  railroad  is  in  the  hands  of  receivers.  They  have  property  within 
the  state.  They  have  not  designated  a  person  to  receive  service.  Johns 
is  their  managing  agent.  The  summons  was  served  upon  him.  They 
reoeived  it.  In  my  opinion  such  service  was  good  under  the  provisions 
of  sections  65  and  66  of  Judicial  Code  Act  March  3,  1911,  c.  231,  36 
Stat.  1104  (U.  S.  Comp.  St.  Supp.  1911,  p.  155),  re-enacting  sections 
2  and  3  of  Act  Cong.  March  3,  1887,  c.  373,  24  Stat.  L.  554  (U.  S. 
Comp.  St.  1901,  p.  582),  as  interpreted  by  the  courts.  Section  66  (for- 
merly section  3)  provides: 

"Every  receiver  or  manager  of  any  property  appointed  by  any  conrt  of  the 
United  States  may  be  sued  in  respect  of  any  act  or  transaction  of  hla  in  car- 
rying on  the  business  connected  with  such  property,  without  the  previous  leave 
of  the  court  in  which  such  receiver  or  manager  was  appointed,  but  such  suit 
shall  be  subject  to  the  general  equity  jurisdiction  of  the  court  In  which  such 
manager  or  receiver  was  appointed  so  far  aa  the  same  may  be  necessary  to 
the  ends  of  Justice." 

Baer  v.  McCulIough,  176  N.  Y.  97,  68  N.  E.  129,  was  an  action 
against  receivers  of  the  property  of  the  New  York,  Lake  Erie  &  West- 
em  Railroad,  appointed  by  the  United  States  Circuit  Court,  for  dam- 
ages from  a  fire  due  to  negligence.  For  a  unanimous  court,  Parker, 
C.  J.,  said : 

"The  action  was  brought  against  defendants  while  they  were  receivers,  and 
in  full  possession  of  the  property,  and  it  was  properly  brought  under  that 
provision  of  the  Revised  Statutes  of  the  United  States  which  authorizes  the 
bringing  of  actions,  without  previous  leave  of  the  pourt,  against  a  receiver 
appointed  by  a  federal  court  In  respect  to  any  act  or  transaction  of  his  In 
carrying  on  the  business  connected  with  such  property.  •  •  •  Clearly  the 
statute  indicates  that  it  was  a  part  of  the  congressional  scheme  that  the 
appointment  of  receivers  of  great  corporations — In  the  case  of  railroads,  cov- 
ering hundreds  and  sometimes  thousands  of  miles,  with  property  extending 
tbrongti  many  difterent  counties  and  states — should  not  operate  to  prevent 
parties  having  claims  against  such  corporations,  or  against  the  receivers 
thereof,  from  proceeding  in  the  courts  of  the  neighborhood  precisely  as  they 
could  bave  done  when  the -corporation  was  managing  the  property.    And  to 
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save  the  dtlsen  nnneceBsary  expense,  and  fhe  more  surely  to  protect  him  in 
his  rights,  it  provided,  in  effect,  that  the  right  to  bring  the  action  should  not 
depend  upon  the  will  of  the  court  appointing  the  receirera,  and  so  could  be 
brought  without  the  consent  of  such  court" 

Eddy  et  al.,  as  Receivers  of  the  Missouri,  Kansas  &  Texas  Railway 
Co.,  V.  Lafayette  et  al,  163  U.  S.  456.  16  Sup.  Ct.  1082,  41  L.  Ed.  225, 
was  an  action  brought  in  the  United  States  Court  in  the  Indian  Ter- 
ritory for  damages  to  property  caused  by  negligence.  The  defendants 
were  receivers  appointed  by  the  United  States  Circuit  Court  Shiras, 
J.,  said: 

"The  first  question  presented  la  whether  the  trial  court  acquired  Jurisdiction 
to  try  the  case  against  Eddy  and  Cross,  receivers  of  the  Missouri,  Kansas  & 
Texas  Railway,  by  virtue  of  the  summons  served  on  one  Williams  as  agent 
of  said  receivers  in  charge  of  their  station  at  Muskogee  In  the  Indian  Terri- 
tory." 

By  act  of  Congress  certain  general  laws  of  the  state  of  Arkansas, 
including  those  relating  to  questions  of  practice  and  procedure,  were 
extended  to  and  put  in  force  in  the  Indian  Territory. 

"It  is  conceded  that  under  the  laws  of  Arkansas,  which  have  been  made 
applicable  to  the  Indian  Territory,  such  service  as  was  had  in  the  present 
case  Is  sufficient  to  confer  Jurisdiction,  when  the  defendant  is  a  railway  com- 
pany or  a  foreign  corporation.  The  trial  court  and  also  the  Circuit  Court  of 
Appeals  were  of  opinion  that  the  third  section  of  the  Judiciary  act  of  March 
3,  1887  (24  Stat  554),  authorizing  suits  to  be  brought  against  the  receivers 
of  railroads,  without  special  leave  of  the  court  by  which  they  were  appointed, 
was  intended  to  place  receivers  upon  the  same  plane  with  railroad  companies, 
both  as  respects  their  liability  to  be  sued  for  acts  while  operating  a  railroad 
and  as  respects  the  mode  of  service.  We  concur  in  that  view,  and  in  the  con- 
clusion reached  that  the  service  In  the  present  case,  or  an  agent  of  the  re- 
ceivers, was  sufficient  to  bring  them  into  court  in  a  suit  arising  within  the 
Indian  Territory." 

Gableman  v.  Peoria,  Decatur  &  Evansville  Railway  Co.,  Edward  O. 
Hopkins,  Receiver,  179  U.  S.  335,  21  Sup.  Ct.  171,  45  L.  Ed.  220, 
was  an  action  brought  in  the  Superior  Court  for  Vanderburg  county, 
Ind.,  for  damages  for  personal  injuries.  Defendant  Hopkins,  at  the 
time  the  inj'uries  were  received  and  the  suit  brought,  was  receiver  of 
the  road  appointed  by  the  United  States  Circuit  Court  for  the  South- 
em  District  of  Illinois.  The  receiver  removed  the  case  into  the  Cir- 
cuit Court  for  the  District  of  Indiana.  The  questions  of  law  which 
the  Circuit  Court  certified  up  were:  (1)  Did  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana  have  upon  these  facts  juris- 
diction to  try  the  cause?  (2)  Was  the  cause  one  properly  removable 
into  the  Circuit  Court  of  the  United  States?  Fuller,  C.  J.,  after 
quoting  section  3  of  the  Acts  of  1887  and  1888,  said: 

"This  act  abrogated  the  rule  that  a  receiver  could  not  be  sued  without  leave 
of  the  court  appointing  him,  and  gave  the  citizen  the  unconditional  right  to 
bring  his  action  in  the  local  courts,  and  to  have  the  Justice  and  amount  of  his 
demand  determined  by  the  verdict  of  a  Jury.  He  ceased  to  be  compelled  to 
litigate  at  a  distance,  or  in  any  other  forum,  or  according  to  any  other  course 
of  Justice,  than  he  would  be  entitled  to  if  the  property  or  business  were  not 
being  administered  by  the  federal  court  The  object  of  the  section  is  mani- 
fest, and  It  Is  equally  plain  that  the  object  would  be  open  to  be  defeated  if 
the  receiver  could  remove  the  case  at  his  volition.  The  Intention  to  permit  this 
to  be  done  cannot  reasonably  be  imputed  to  Congress,  and,  moreover,  sudi  a 
right  would  be  inconsistent  with  the  general  policy  of  the  act" 
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The  decisions  of  the  federal  courts  hold  that  jurisdiction  over  re- 
ceivers appointed  by  federal  courts  is  acquired  under  the  provisions 
of  the  above  act  in  the  way  provided  by  state  laws  for  acquiring  ju- 
risdiction over  corporations — that  is,  by  service  upon  an  agent  of  the 
receivers. 

In  Central  Trust  Co.  v.  St.  Louis,  A.  &  T.  R.  R.  Co.  (C.  C.)  40 
Fed.  426,  the  court  said : 

"The  right  to  sue  the  recetvers  necessarily  carries  with  it  the  right  to  serve 
the  required  process  to  make  the  suit  eSectuaL  This  Is  implied  In  the  act 
What  is  implied  In  an  act  Is  as  much  a  part  of  It  as  what  is  expressed.  Pro- 
cess need  not  be  served  on  the  railroad  receivers  personally.  It  would  be  im- 
practicable to  do  so  In  many  cases.  .It  is  impracticable  In  tills." 

High  on  Receivers  (4th  Ed.)  p.  544,  states  the  rule: 

"And  process  may  be  served  npon  the  receiver  in  the  same  manner  pre- 
scribed by  the  law  of  the  state  for  the  service  of  like  process  upon  the  corpo- 
ration over  which  he  has  been  appointed." 

As  in  Eddy  v.  Lafayette,  supra,  the  station  agent  of  the  road  bp- 
came  the  station  agent  of  the  receivers,  and  service  upon  him  was 
service  upon  them,  so  here,  the  general  Eastern  agent  of  the  road, 
who  was  a  managing  agent,  became  the  general  Eastern  agent  of  the 
receivers,  and,  as  they  had  property  within  the  state,  service  upon 
him  was  service  upon  them. 

"The  third  section  •  *  •  was  intended  to  place  receivers  upon  the  same 
plane  with  railroad  companies,  both  as  respects  their  liability  •  *  *  and 
as  respects  the  mode  of  service." 

"This  act  *  *  *  gave  the  citizen  the  unconditional  right  to  bring  his 
action  in  the  local  courts."    Gableman  v.  Peoria,  D.  ft  R  R.  Co.,  supra. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements  to  the  respondent 

LAUGHLIN  and  SCOTT,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  The  defendants  were  appointed 
by  the  United  States  District  Court,  receivers  of  the  Pere  Marquette 
Railroad  Company,  a  Michigan  corporation,  and  while  they  were 
operating  that  railroad  the  plaintiff,  a  resident  of  this  state,  was  in- 
jured and  brought  this  action  to  recover  the  damages  sustained 
thereby.  The  foreign  corporation  is  not  a  defendant,  but  it  is  the 
individual  defendants  who  were  operating  the  railroad  who  are  al- 
leged to  be  liable  for  the  plaintiff's  injuries  and  who  are  sued.  The 
action  is  in  the  Supreme  Court  of  the  state  of  New  York,  and  to 
give  this  court  jurisdiction  service  of  process  must  be  made  on  the 
defendants  as  required  by  the  law  of  the  state  of  New  York.  Such 
service  is  regulated  by  the  Code  of  Civil  Procedure. 

Section  426  of  that  Code  provides  for  service  on  a  natural  person. 
Subdivision  1  provides  for  the  service  of  a  summons  on  an  infant 
Subdivision  2  on  a  person  judicially  declared  incompetent  to  mans^e 
his  affairs.  Subdivision  3  on  a  sheriff,  and  subdivision  4  provides: 
"In  any  other  case,  to  the  defendant  in  person."  It  is  not  claimed 
that  defendants  come  within  either  of  the  first  three  subdivisions  of 
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this  section,  and  therefore  the  fourth  subdivision  controls.  Section 
432  of  the  Code  provides  for  service  of  process  on  a  foreign  corpora- 
tion ;  but,  as  the  defendants  are  not  a  corporation,  that  section  does 
not  apply.  The  summons  and  complaint  in  this  action  were  served 
upon  an  agent  of  the  railroad  corporation  who  represented  the  cor- 
poration before  the  appointment  of  the  defendants  as  receivers;  and 
it  may  be  conceded  that  he  continued  to  represent  the  defendants  in 
this  state  after  their  appointment,  but  there  is  no  provision  of  the 
Code  allowing  the  service  of  a  summons  on  the  agent  of  a  natural 
person,  unless  such  agent  has  been  designated  under  section  430  of 
the  Code.  The  service  on  the  agent  is,  however,  sought  to  be  upheld 
under  an  act  of  Congress  (sections  •65  and  66,  Judicial  Code ;  Act 
March  3,  1911,  c.  231).  As  I  read  that  act,  it  applies  to  actions  com- 
menced in  the  courts  of  the  United  States  or  established  by  the 
United  States.  The  act  does  not  attempt  to  regulate  actions  com- 
menced in  the  state  courts;  and  it  seems  to  me  it  has  absolutely  no 
application  to  the  method  of  service  of  process  in  the  Supreme  Court 
of  the  state  of  New  York.  But,  if  Congress  had  attempted  to  direct 
how  process  in  the  Supreme  Court  of  the  state  of  New  York  should 
be  served,  such  direction  could  not  override  the  law  of  New  York, 
and  authorize  a  method  of  service  not  provided  for  by  the  law  of  this 
state. 

The  cases  cited  by  Mr.  Justice  CLARKE  do  not  at  all  apply.  So 
far  as  they  hold  that  receivers  appointed  by  a  federal  court  may  be 
sued  in  a  state  court  without  leave  of  the  court  that  has  appointed 
them,  and  that,  as  this  action  was  properly  brought  in  this  court,  they 
are  controlling.  We  have  nothing  to  do  with  the  cases  that  hold  that 
actions  brought  in  the  federal  courts  are  regulated  by  the  act  of  Con- 
gress in  question.  But  no  case  to  which  we  are  referred  has  held 
that  this  act  of  Congress  overrides  the  law  of  a  state  which  prescribes 
how  process  shall  be  served  to  give  its  courts  jurisdiction. 

As  the  summons  was  not  served  on  the  defendants  as  provided  by 
the  law  of  this  state,  the  service  should  have  been  set  aside. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs. 

McLaughlin,  j.,  concurs. 


CENTRAL  TRUST  CO.  OF  NEW  YORK  v.  GAFFNET  et  at 

(Supreme  Court,  Appellate  Division,  First  Department    June  20,  1913.) 

1.  Tbustb  (S  305*) — Final  SEmjtiatNT — Pboceedings  bt  Tbustee. 

In  an  action  by  a  trustee  for  an  accounting,  wliere  tlie  mother  of  a 
beneficiary  claims  an  Interest  In  the  fund  under  an  agreement  with  her 
son,  the  court  cannot  consider  any  personal  obligation  of  the  beneficiary, 
but  only  an  obligation  w:hich  is  enforceable  as  a  trust  upon  the  fund. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  ||  421-426:  Dec 
Dig,  i  305.*] 

•For  other  sua  see  game  topic  ft  i  numbbs  In  Dec.  A  Am.  Dlo.  UOT  to  date,  ft  Rep'r  Indexee 
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2.  Tbusts  (I  !•) — "ExpBEss  Trust" — Essentials. 

To  constitnte  a  valid  trust  there  must  be  a  designated  beneficiary,  a 
designated  trustee,  who  is  not  the  beneficiary,  a  designated  fund  or  other 
property,  and  the  actual  delivery  of  the  fund  or  property  to  the  trustee. 

[Ed.  Not& — For  other  cases,  see  Trusts,  Cent  Dig.  i  1 ;  Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases,  toL  3,  pp.  2611-2613.] 
8.  Tbusts  (J  10*) — Cbiatiow  of  Expbess  Trusts — ^Tbansfeb  op  Leoai.  Title. 

Where  a  beneficiary,  who  was  entitled  to  the  income  from  a  trust  fund 
of  personal  property,  executed  an  agreement  assigning  one-fifth  of  the 
income  to  his  mother,  and  providing  that  the  only  interest  she  should 
have  in  the  principal  of  the  fund  was  the  right  to  have  one-fifth  thereof 
held  by  the  trustee,  or  some  other  trustee  to  be  agreed  upon,  for  the  pur- 
IMse  of  producing  the  income,  and  that  upon  the  termination  of  the  orig- 
inal trust  the  beneficiary  would  enter  into  a  further  agreement  evidencing 
the  trust  lu  favor  of  his  mother,  and  appointing  a  trustee  sattsfactory  to 
her,  the  instrument  was  insu£9cient  to  pass  the  title  to  any  part  of  the 
fund  to  any  trustee,  and  therefore  did  not  constitute  a  trust,  especially 
in  view  of  Personal  Property  Law  (Consol.  Laws  1909,  c.  41)  i  15,  which 
provides  that  a  beneficiary  cannot  assign  liis  right  to  the  income  from  per- 
sonal property  held  In  trust  for  him. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent  Dig.  |  8 ;  Dec  Dig.  §  10.*] 

4.  Trusts  (|  14*) — Express  Trusts — Transfer  of  Title. 

While  the  phraseology  of  such  an  instrument  Is  not  conclusive,  a  pres- 
ent intention  to  assign  title  to  a  designated  trustee  must  be  manifested 
by  the  instrument  before  a  trust  can  be  created. 
.    [Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  §  12 ;  Dec.  Dig.  {  14.*] 

6.  Trusts  (§'  14*) — Creation — Instruments  Declaring  Trusts. 

Nor  does  the  agreement  amount  to  a  declaration  of  trust 'by  the  ben- 
eficiary in  favor  of  his  mother,  since  no  intention  is  manifested  to  take 
title  as  trustee,  but,  on  the  contrary,  the  appointment  of  some  other 
trustee  in  the  future  la  clearly  contemplated. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  $  12 ;  Dec.  Dig.  S  14.*] 

6.  Trusts  (§  14*) — Rights  of  Beneficiabt  Against  Trustee — Establishment 

OF  Trust. 

Equity  will  not  enforce  an  executory  agreement,  made  without  con- 
sideration, to  create  a  trust 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  §  12;  Dec.  Dig. 
I  14.*] 

7.  Trusts  (j  13*) — Consideration — ^Detriment  to  Promisee. 

Where  a  trust  for  the  benefit  of  minor  children  provided  that  the 
income  should  be  paid  to  their  guardian,  during  their  minority,  for  their 
support,  and  stipulated  that  she  should  not  be  compelled  to  account  to 
any.  court  for  such  Income,  the  guardian  has  no  rights  under  the  trust 
the  surrender  of  which  Is  sufficient  consideration  to  support  an  agree- 
ment by  one  of  the  beneficiaries  to  create  a  trust  in  a  portion  of  the 
fund  for  the  guardian  upon  the  termination  of  the  original  trust  especial- 
ly where  the  subsequent  agreement  does  not  recite  that  the  guardian  has 
surrendered  any  right  she  may  have  had  under  the  original  trust  to  use 
any  part  of  the  money  for  her  own  benefit 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  {  11;  Dec.  Dig. 
I  13.*] 

8.  Trusts  (S  13*)— Consideration — Instruments  Under  Seal. 

The  fact  that  an  Instrument  agreeing  to  create  a  trust  in  the  future  is 
under  seal  does  not  prevent  the  court  from  ascertaining  whether  it  was 
actually  made  upon  sufficient  consideration. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  |  11;  Dec.  Dig. 
t  13.*] 

•For  otber  easM  see  uma  topic  tt  i  mnama  in  Dee.  A  Am.  Digs.  1W7  to  date,  &  Rep'r  Indexes 
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Appeal  from  Order  Entered  on  Report  of  Referee. 

Action  by  the  Central  Trust  Company  of  New  York  against  Fannie 
Humphreys  Gaffney  and  others  for  an  accounting  and  settlement  of 
a  trust.  From  a  judgment  distributing  the  trust  funds,  defendant 
named  appeals.    Affirmed. 

See,  also,  149  App.  Div.  913,  133  N.  Y.  Supp.  1115. 

The  c^inion  of  the  referee  was  as  follows : 

The  plaintiff,  as  trustee,  has  brought  this  action  to  have  its  aoconnt  Jndid- 
ally  determined  and  for  instructions  as  to  the  distribution  of  the  trust  estate. 
The  trust  was  created  by  an  instrument  dated  December  21,  1894,  by  one 
Frederic  Humphreys  in  favor  of  his  two  grandchildren  Fredrlc  B.  Humph- 
reys and  Jayta  Humphreys  (now  Jayta  Humphreys  Von  Wolf),  defendants 
herein,  who  were  then  Infants.  The  plaintiff  was  made  trustee.  The  remain- 
ing defendant,  Fannie  Humphreys  Gaffney,  the  mother,  and  at  that  time  the 
guardian  of  the  Infant  beneficiaries,  was  a  party  to  the  trust  agreement 
The  trust  estate  consisted  mainly  of  875  shares  of  stock  of  the  Humphreys 
Homeopathic  Medicine  Company  and  40  shares  of  the  New  Jersey  Central 
Ballway  Company.  By  the  terms  of  the  instrument  the  trustee  was  required 
to  pay  to  Fannie  Humphreys  Gaffney,  as  guardian,  or  to  her  legally  ap- 
pointed successor,  during  the  minority  of  the  beneficiaries  or  either  of  them, 
specified  amounts  of  the  Income;  and  each  beneficiary  upon  attaining  the 
age  of  21  years  was  then  to  receive  one-half  of  the  accumulated  Income  and 
thereafter  a  full  one-half  of  the  income  until  the  beneficiary  Jayta  Humph- 
reys should  reach  the  age  of  30  years.  At  ttiat  time — November  6,  1911 — the 
principal  of  the  trust  was  to  be  paid  over  in  equal' parts  to  the  two  bene- 
ficiaries and  the  trust  terminated. 

No  question  is  raised  as  to  the  validity  of  this  trust,  but  the  defendant  Fan- 
nie Humphreys  Gaffney,  by  her  answer,  asserts  an  Interest  in  a  portion  of 
the  subject-matter  of  the  trust  by  virtue  of  two  agreements  entered  into 
with  her,  separately,  by  each  of  the  defendants,  Fredrlc  E.  Humphreys  and 
Jayta  Humphreys  Yon  Wolf,  on  November  21,  1903.  This  claim  Is  acquiesced 
in  by  the  defendant  Von  Wolf,  but  is  resisted  by  the  defendant  Humphreys, 
who,  the  plaintiff  and  the  defendant  Gaffney  having  rested,  makes  a  motion 
to  dismiss  as  to  him  the  claim  of  the  defendant  Gaffney,  and  the  sole  ques- 
tion now  to  be  decided  Is  whether  the  Instrument  of  November  21,  1903, 
created  in  favor  of  Mrs.  Gaffney  any  Interest  In  Humphreys'  share  of  the 
original  trust  estate  which  a  court  of  equity  will  enforce.  It  may  be  noted 
here  that  Humphreys  was  20  years  of  age  when  the  agreement  was  entered 
into,  and  that  about  three  months  after  attaining  majority  he  indorsed  on 
the  agreement  a  ratification  thereof. 

The  effect  of  the  agreement  must  be  sought  in  its  terms.  After  a  preamble 
purporting  to  recite  a  valuable  consideration  and  reciting  a  further  considera- 
tion of  natural  affection  and  the  sum  of  one  dollar,  the  instrument  continues 
as  follows: 

"First  The  party  of  the  first  part  (Humphreys)  has  sold,  assigned,  trans- 
ferred and  set  over,  and  by  these  presents  does  hereby  sell,  assign,  transfer 
and  set  over  to  the  party  of  the  second  part  (Gaffney)  for  and  during  the 
term  of  the  natural  life  of  the  said  party  of  the  second  part  a  one-flftti  in- 
terest In  the  net  rents,  issues  and  Incomes  resulting  from  the  aforesaid  437H 
shares  of  the  capital  stock  of  the  Humphreys  Homeopathic  Medicine  Com- 
pany and  20  shares  of  the  capital  stock  of  the  New  Jersey  Central  Railroad 
Company  after  the  first  day  of  October,  1904,  provided  neverOieless  that  the 
amount  of  the  net  rents,"  Issues  and  Income  so  assigned,  transferred  and  set 
over  to  the  party  of  the  second  part  shall  never  In  any  year  thereafto:  ex- 
ceed the  sum  of  two  thousand  dollars  ($2,000).    •    *    • 

"Second.  It  is  understood  and  agreed  by  and  between  parties  of  the  first) 
and  second  iwrts  that  the  only  interest  that  the  party  of  the  second  part 
shall  have  in  and  to  the  principal  represented  by  the  said  437^  shares  of 
the  capital  stock  of  the  Humphreys  Homeopathic  Medicine  Company  and  20 
shares  of  the  capital  stock  of  the  New  Jersey  Central  Bailroad  Company  is 
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tbe  rigbt  to  baye  one-flftb  of  said  sliares  beld  by  the  Central  Trust  Com- 
pany of  New  York  as  trustee,  or  some  other  trustee  to  be  mutually  agreed 
upon  by  and  between  the  parties  of  the  first  and  second  parts,  for  the  pur- 
pose of  investment  and  safe-keeping,  In  order  to  produce  the  rents.  Issues  and 
Income  a  portion  of  which  Is  hereby  transferred  and  set  ovor  to  the  said 
party  of  the  second  part  or  Intended  so  to  be. 

"Third.  The  party  of  the  first  i>art  further  agrees  to  and  with  the  party 
of  the  second  part  that  upon  the  party  of  the  third  part  (Jayta  Humphreys 
Von  Wolf)  attaining  the  age  of  thirty  years  he  will  enter  Into  a  further 
agreement  with  the  party  of  the  second  part,  evidencing  the  trust  In  favor 
of  the  party  of  the  second  part  created  In  and  by  this  agreement,  and  ap- 
pointing a  trustee  thereunder  satisfactory  to  the  party  of  the  second  part 
for  the  purpose  of  holding  the  one-fifth  of  the  aforesaid  437^  shares  of  the 
capital  stock  of  Humphreys  Homeopathic  Medlcln»  Company  and  20  shares 
of  the  capital  stock  of  the  New  Jersey  Central  Railroad  Company;  and  the 
party  of  the  first  part  further  agrees  from  time  to  time  to  make,  execute  and 
deliver  all  such  further  assignments  or  Instruments  of  transfer  or  declara- 
tions as  may  be  necessary  or  appropriate  to  farther  secure  to  the  party  of 
the  second  part  the  Interests  hereby  transferred  and  assigned  to  her,  or  in- 
tended so  to  be." 

[1]  It  is  the  contention  of  the  defendant  Gaffney  that  this  instrument 
created  a  trust  whereby  the  Central  Trust  Company  was  to  hold  one-fifth  of 
the  shares  of  stock  of  the  defendant  Humphreys  in  trust  to  pay  her  for  life 
the  Income  therefrom,  not  -  exceeding  $2,000  annually,  or,  if  in^ectual  for 
that  purpose,  that  the  instrument  was  a  declaration  of  trust  by  Humphreys 
constituting  himself  trustee  of  the  shares  for  Mrs.  Gaffney's  benefit  The  de- 
fendant Humphreys  contends,  on  the  other  hand,  that  the  instrument  as- 
signed no  interest  in  the  corpus  of  the  trust  estate  and  created  no  trust  or 
declaration  of  trust  therein  In  favor  of  Mrs.  Gaffney,  but  was  merely  an  as- 
signment of  a  part  of  the  income  and  at  most  a  personal  agreement  on  hla 
part  to  establish  a  trust  in  favor  of  Mrs.  Gaffney  upon  the  termination  of 
the  original  trust.  This  agreement  Humphreys  has  repudiated  by  demand- 
ing, on  the  day  that  the  orit^nal  trust  expired,  the  delivery  to  liim  of  all 
of  his  share  of  the  principal  of  the  trust  Of  course,  any  purely  personal 
obligation  that  may  have  been  incurred  by  Humphreys,  but  which  is  not  en- 
forceable as  a  trust  against  the  shares  constltnting  the  original  trust  estate, 
is  immaterial  on  the  issues  submitted. 

[2]  The  well-known  requisites  of  a  valid  trust  have  been  very  concisely 
stated  by  the  Court  of  Appeals  in  Brown  v.  Spohr,  180  N.  T.  201,  200,  73 
N.  E.  14,  16,  as  follows : 

"(1)  A  designated  beneficiary;  (2)  a  designated  trustee,  who  must  not  be 
the  beneficiary ;  (3)  a  fund  or  other  property  sufficiently,  designated  or  identl- 
fled  to  enable  title  thereto  to  pass  to  the  trustee ;  and  (4)  the  actual  delivery 
of  the  fund  or  other  property,  or  of  a  legal  assignment  thereof  to  the  trus- 
tee, with  the  intention  of  passing  legal  title  thereto  to  him  as  trustee." 

[3]  It  is  the  fourth  of  these  requisites  ttiat  presents  the  main  legal  ob- 
stacle to  the  establishment  of  the  trust  contended  for.  The  agreement  as- 
'  signs  in  apt  terms  one-fifth  of  the  income  of  the  stock  to  Mrs.  GatCney  for 
her  life.  But  in  the  second  paragraph — the  only  one  dealing  with  the  prin- 
cipal or  corpus — words  of  assignment  or  transfer  are  lacking,  and  the  provi- 
sion is  merely  that  "the  only  Interest  that  the  party  of  the  second  part  shall 
have  in  and  to"  the  shares  constituting  the  principal  "is  the  right  to  have 
one-fifth  of  said  shares  held  by  the  Central  Trust  Company  of  New  York  as 
trustee,  or  some  other  trustee  to  be  mutually  agreed  upon  by  and  between 
the  parties,"  to  produce  the  Income  intended  to  be  transferred.  The  third 
paragraph,  as  has  been  seen,  fixes  the  date  of  the  termination  of  the  original 
trust  as  the  time  when  the  defendant  Humphreys  should  "enter  into  a  fur- 
thCT  agreement  •  •  •  evidencing  the  trust  •  •  *  created  in  and  by 
this  agreement  and  appointing  a  trustee  thereunder  satisfactory  to  the 
party  of  the  second  part"  and  is  not  only  consistent  with  but  lends  force 
to  the  contention  that  the  appointment  of  a  trustee  and  the  transfer  to  him 
of  title  to  the  principal  fund  was  postponed  until  the  termination  of  the 
original  tmat 
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[4]  The  phraseologr  of  the  instrument  Is,  of  course,  not  conclusive  provided 
the  present  intent  to  assign  the  title  to  a  designated  trustee  Is  manifested; 
but  such  an  intent  is  Indispensable.  Christmas  v.  Russell,  14  Wall.  (TJ.  S.) 
68,  20  li.  Ed.  762.  "To  constitute  a  trust  there  must  be  either  an  explicit 
declaration  of  trust,  or  circumstances  which  show  beyond  reasonable  doubt 
that  a  trust  was  intended  to  be  created."  .Beaver  v.  Beaver,  117  N.  Y.  421. 
428,  22  N.  E.  940,  941  (6  L.  R.  A.  403,  15  Am.  St  Rep.  531).  After  a  careful 
survey  of  the  entire  instrument,  1  have  reached  the  conclusion  that  within 
the  well-established  principles  of  law  it  cannot  be  held  to  pass  to  any  trus- 
tee the  present  title  to  any  part  of  the  principal  fund. 

.The  reasons  leading  to  this  conclusion  are,  briefly:  That  the  second  para- 
graph of  the  instrument  does  not  purport  to  assign  any  present  interest  in 
the  corpus  of  the  original  trust,  but  is  on  its  face  merely  a  limitation  of  the 
interest  to  be  assigned  at  a  future  date;  that  no  trustee  is  clearly  desig- 
nated, the  provision  being  merely  that  the  only  right  of  the  party  of  the 
second  part  shall  be  to  have  "one-flfth  of  the  shares  held  by  the  Central 
Trust  Company  of  New  York,  as  trustee,  or  some  other  trustee  to  be  mutually 
agreed  upon";  that  the  Central  Trust  Company  was  not  notified  of  such  a 
trusteeship  during  the  period  of  the  original  trust;  and  that  by  paragraph 
3  the  appointment  of  a  trustee  and  the  execution  of  a  further  trust  agree- 
ment are  expressly  required  upon  the  very  date  of  the  termination  of  the 
original  trust.  There  is  a  further  consideration  which  to  my  mind  Is  very 
significant  and  affords  a  reasonable  explanation  of  the  absence  of  any.  Im- 
mediate transfer  of  the  securities  to  a  trustee.  That  Is  the  prohibition  of 
section  15  of  the  Personal  Property  Law  (Consol.  Laws  1909,  c.  41),  which 
rendered  Humphreys  as  a  beneficiary  of  the  original  trust  powerless  to  affect 
by  assignment  or  otherwise  his  right  to  the  Income  of  the  original  trust 
The  parties  doubtless  recognized  that  the  assignment  of  one-fifth  of  his  share 
of  the  income  was  wholly  inoperative  during  the  continuance  of  that  trust 
and  that  until  its  expiration  he  could  not  even  by  the  present  assignment  of 
a  portion  of  his  share  of  the  principal  to  a  trustee  give  Mrs.  Gaffney  any 
enforceable  right  to  the  income.  Whatever  income  she  received  during  that 
period  was  necessarily  at  the  pleasure  of  Humphreys.  The  Instrument  con- 
tains a  provision  that  he  shall,  from  time  to  time  until  the  termination  of 
the  original  trust,  furnish  her  with  appropriate  orders  to  enable  her  to  re- 
ceive her  proportion  of  the  income  from  the  Central  Trust  Company,  but 
of  course  compliance  with  this  provision  was  entirely  optional ;  the  provision 
Itself  being  legally  unenforceable.  The  parties,  doubtless  luiowing  that  the 
income  of  Humphreys  could  not  then  be  affected  by  a  present  assignment  of 
the  principal  to  a  trustee,  were  content  to  enter  into  such  an  agreement  as 
Humphreys  might  deem  himself  morally  bound  to  perform  by  paying  the 
stated  amount  of  income  to  Mrs.  Gaffney  during  the  period  of  the  original 
trust  and  at  the  end  of  that  period  by  completely  establishing  the  trust  in 
her  favor  by  the  transfer  of  the  agreed  portion  of  the  principal  to  a  d^g- 
nated  trustee. 

[t]  The  contention  of  the  defendant  Gaffney,  that  the  Instrument  amounts 
to  a  declaration  of  trust  constituting  Humphreys  trustee  for  her  benefit  also 
seems  to  me  to  be  contrary  to  the  manifest  Intent  of  the  instrument  No 
provision  of  the  instrument  indicates  even  remotely  that  Humphreys  intended 
to  hold  the  legal  title  to  a  part  of  his  remainder  as  trustee  for  Mrs.  Gaffney, 
but  on  the  contrary  the  instrument  as  a  whole  loolcs  to  the  establishment  of 
a  trust  in  the  future  and  the  appointment  of  a  trustee  other  than  Humphreys. 
In  Young  v.  Young,  80  N.  Y.  423,  438  (36  Am.  Rep.  634)  Judge  RappaUo,  wrl^ 
ing  for  the  court  said: 

"To  create  a  trust  the  acts  or  words  relied  upon  must  be  unequivocal.  Im- 
plying that  the  person  holds  the  properly  as  trustee  for  another.  *  *  • 
Though  it  is  not  necessary  that  the  declaration  of  trust  be  in  terms  explicit, 
the  donor  must  have  evinced  by  acts  which  admit  of  no  other  interpretation, 
that  such  legal  right  as  he  retains,  is  held  by  him  as  trustee  for  the  donee. 
*  *  •  The  settlor  must  transfer  the  property  to  a  trustee,  or  declare  that 
he  holds  it  himself  In  trust" 

And  In  Waad  v.  Hazleton,  137  N.  T.  215,  219,  88  N.  B.  143,  145  (21  Ii.  R. 
A.  693,  33  Am.  St  Rep.  707),  the  court  said: 
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"The  acts  must  be  of  that  character  which  will  admit  of  no  other  Interpre- 
tation than  that  such  legal  rights  as  the  settlor  retains  are  held  by  him  as 
trustee  for  the  donee;  the  settlor  must  either  transfer  the  prepay  to  a 
trustee  or  declare  that  he  holds  it  Iiimself  in  trust" 

The  instrument  here  involved  falls  far  short  of  satisfying  the  rule  that  the 
intention  of  the  settlor  to  declare  the  trust  and  to  take  title  as  trustee  must 
clearly  and  unequivocally  appear. 

[(]  It  remains  to  be  considered  whether  a  court  of  equity  will  require 
Humphreys  to  complete  the  trust  in  favor  of  Mrs.  Gaffney  by  assigning  to  a 
trustee  the  one-flfth  of  the  securities  according  to  their  agreement  This  is 
really  the  relief  whidi  Mrs.  Gaffney's  answer  demands.  If  the  agreement 
had  been  made  for  a  valuable  consideration,  it  is  quite  possible  that  equity 
would  enforce  It  by  establishing  the  trust;  but  it  is  the  uniform  rale  that, 
where  an  agreement  Is  voluntary  and  without  consideration,  equity  will  af- 
ford no  relief  but  will  leave  the  parties  where  it  finds  them.  The  rule  is 
laid  down  in  the  article  "Trusts,"  39  Cyc,  at  page  41,  as  follows : 

"The  necessity  of  a  valuable  consideration  to  support  a  trust  depends  upon 
whether  the  trust  is  executed  or  executory,  it  being  the  rule  that  equity  will 
no  more  enforce  a  voluntary  executory  agreement  to  create  or  establish  a 
trust  when  made  without  consideration,  than  it  will  perfect  a  defective  gift" 

In  Martin  v.  Funk,  75  N.  Y.  134,  31  Am.  Bep.  446,  the  court,  speaking  of 
voluntary  settlements,  said : 

"The  act  constituting  the  transfer  must  be  consummated,  and  not  remain 
incomplete,  or  rest  in  mere  intention,  and  this  is  the  rule  whether  the  gift  is 
by  delivery  only,  or  by  the  creation  of  a  trust  in  a  third  person,  or  In  creat- 
ing the  donor  himself  a  trustee" — dtlng  with  approval  Mllroy  v.  Lord,  4  De 
Gex  F.  &  J.  264. 

Also  in  Toung  v.  Young,  80  N.  Y.  422,  437,  the  court  said : 

"It  is  well  settled  that  equity  will  not  interpose  to  perfect  a  defective  gift 
or  voluntary  settlement  made  without  consideration.  If  legally  made,  it  will 
be  upheld,  but  it  must  stand  as  made  or  not  at  all." 

Turning  to  the  provisions  of  the  instrument,  It  is  apparent  tliat  diligent 
effort  was  made  to  recite  a  valuable  consideration  tn  addition  to  the  consid- 
erations of  natural  love  and  affection  and  of  the  sum  of  one  dollar.  The 
consideration  is  declared  to  consist  of  various  rights  said  to  belong  to  Mrs. 
Gaffney  under  the  trust  agreement  of"  1894.  An  examination  of  that  agree- 
ment discloses  that  it  was  solely  for  the  benefit  of  Jayta  Humphreys  and 
Fredrlc  E.  Humphreys,  and  that  Mrs.  Gaffney  had  no  rights  under  it  Any 
participation  by  Mrs.  Gaffney  In  the  benefits  of  the  trust  fund  was  expressly 
excluded,  for,  as  each  of  the  beneficiaries  arrived  at  full  age,  he  or  she  was 
to  receive  one-half  of  all  accumulated  Income  and  one-half  of  the  entire  in- 
come thereafter  until  the  final  distribution  of  the  principal  In  equal  shares 
to  the  two.  Mrs.  Gaffney's  complete  exclusion  from  the  benefits  of  the  fund 
is  shown  by  the  provision  that,  in  the  event  of  the  death  of  both  of  the 
beneficiaries  during  the  term  of  the  trust  the  entire  fund  should  be  paid 
over  to  the  next  of  kin  of  the  one  last  dying,  according  to  the  statute  govern- 
ing the  distribution  of  the  personal  estates  of  persons  dying  Intestate.  The 
provision  which  comes  nearest  to  conferring  some  benefit  on  Mrs.  Gaffney  Is 
that  which  relieves  her  of  any  duty  to  account  as  guardian  for  the  expendi- 
ture of  revenues  "provided  to  be  expended  by  her  in  the  maintenance,  dress, 
support  and  education  of  said  children." 

[7]  It  would  seem  that  this  provision  did  not  contemplate  that  the  guardian 
should  use  for  her  own  benefit  any  part  of  these  moneys;  but  even  if  that 
privilege  was  hers,  she  has  presumably  exercised  it,  and  it  is  not  recited  that 
she  surrendered  It  in  consideration  of  the  execution  of  the  subsequent  agree- 
ment with  the  defendant  Humphreys. 

[S]  The  fact  that  this  instrument  is  under  seal  does  not  preclude  the  court 

from  determining  whether  it  was  actually  made  upon  sufficient  consideration. 

"Since  equity  may  go  behind  a  seal  and  determine  whether  an  agreement 

Is  founded  on  a  valuable  consideration,  the  fact  that  an  imperfect  executory 

trust  is  evidenced  by  a  sealed  instrument  will  not  entitle  it  to  be  enforced  in 
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equity  if  it  is  In  fact  Toluntary."  Article  "Trusts  and  Trustees,"  28  Am.  & 
Eng.  Uncyc.  of  Law  (2d  Ed.)  p.  892. 

The  conclusion  Is  unavoidable  fbat  this  agreement  was  not  founded  upon  a 
valuable  consideration,  and,  being  insufficient  in  itself  to  create  a  trust,  equity 
will  not  lend  its  aid  to  establish  a  trust  based  upon  it 

The  motion  of  tibe  defendant  Humphreys  is  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

E.  R.  Greene,  of  New  York  City,  for  appellant. 
A.  Rathbone,  of  New  York  City,  for  respondent  Central  Trust  Co.. 
of  New  York. 
J.  L.  Bishop,  of  New  York  City,  for  respondent  F.  E.  Humphreys. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  opinion  of 
David  Leventritt,  Referee. 


HOWATT  V.  HOWATT  et  aL 
(Supreme  Court,  Appellate  Division,  Third  Departmoit    Jnly  8,  1913.) 

1.  DlVOBCB  (J  181*) INTKBLOCUTOBT   JUDOUENT BKVIBW NOTICK   OF   AFFKAI. 

— ^DbFAUI.T  JunGMKNT. 

Where  an  interlocutory  Judgment  for  plaintiff,  in  an  action  for  di- 
vorce, was  entered  by  default,  and  was  not  spedtied  In  the  notice  of  ap- 
peal, as  required  by  Code  Civ.  Proc.  {  1301,  it  was  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  {  567;  Dec.  Dig. 
I  181.*] 

2.  Divorce  (S  160*) — Inteblooutobt  JunoHKira — ^Monon  fob  Fjnai.  Judg- 

ment— Delat. 

After  an  interlocutory  judgment  for  divorce  by  default  entered  June  1, 
1912,  defendant  obtained  an  order  to  show  cause  why  the  interlocutory 
judgment  should  not  be  vacated,  and  on  September  14th  obtained  an  or- 
der opening  the  default  on  conditions  with  which  he  did  not  comply,  pro- 
viding that  on  such  failure  the  motion  should  be  deemed  denied.  On 
October  1st  defendant  was  served  with  notice  of  trial  at  a  term  which 
began  on  the  2lBt  of  that  month.  Defendant  appealed  from  the  order 
vacating  the  judgment  and  from  the  conditions  imposed,  but  the  appeal 
was  dismissed  by  consent  for  want  of  prosecution  on  January  7,  1913,  and 
on  February  8th  plaintiff  applied  for  final  judgment,  which  was  granted. 
Held  to  constitute  a  sufficient  excuse  for  plaintiff's  delay  beyond  three 
months  and  fifteen  days  in  applying  for  final  decree. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  |  621;  Dec.  Dig. 
i  160.*] 

3.  DiYOBCB  (J  160*) — Ihtbblooutobt  Jttdomeht — Final  Judoicbnt — Delat— 

Excuse. 

Where  plaintiff,  in  an  action  for  divorce,  has  delayed  applying  for 
final  judgment  beyond  the  three  months  and  fifteen  days,  it  is  better 
practice  to  have  an  order  entered  excusing  the  delay  ^nd  directing  final 
judgment,  but  the  entry  of  final  judgment  under  the  signature  of  the  trial 
judge  answers  the  requirement  of  Code  Civ.  Proc.  i  1774,  providing  that 
the  delay  must  be  excused. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  |  621 ;  Dec.  Dig. 
{  160.*] 

4.  DivoBCB  (5  161*) — Inteblooutobt  JunoMENT — Vacation — Condition. 

Where  an  order  setting  aside  an  interlocutory  judgment  and  permitting 
defendant  to  defend  was  conditional,  and  provided  that  the  motion  should 

•For  other  cases  see  same  topic  &  ]  ntticbib  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  ladexes 
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be  deemed  denied  In  c&ae  of  a  fallare  to  perfoim  the  conditions  imposed, 
It  was  not  necessary  that  such  order  be  revoked  on  defendant's  failure  to 
perform  the  conditions  before  the  entry  of  a  final  Judgment  for  plalntlfC. 
[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  {§  S22-626;  Dec 
Dig.  i  161.*] 

6.  DlVOBCE      (i     161*) — iMTKBLOOtrrOKT     JUDOKSNT — ^VACATION — CONDITIOIT — 

Waiveb. 

Conditions  Imposed  on  defendant  in  an  action  for  divorce  for  the  vaca- 
tion of  an  Interlocutory  Judgment  entered  by  default  and  granting  hlra 
leave  to  defend  requiring  that  he  pay  costs  and  back  alimony  were  not 
waived  by  plaintiff's  serving  notice  of  trial  before  the  conditions  were 
perfcmed. 

[Ed.  Mote. — Vox  other  cases,  see  Divorce,  Cent.  Dig.  i|  522-626;  Dec. 

Dig.  i  iei.»] 

6.  Divorce    ({  161*) — Cobxbfohdxnt — ^Riqht  to  Intebvxnb — iNTXBLOctrroBT 

JUDOMBNI. 

A  corespondent,  in  an  action  for  divorce,  is  not  entitled,  as  of  right,  to 
intervene  after  the  entry  of  an  Interlocutory  Judgment  for  plalntlfC,  and 
to  have  the  issues  reopened  and  retried  In  order  to  assert  her  defense  as 
far  as  her  complicacy  is  charged. 

[Ed.  Mote.— For  other  cases,  see  Divorce,  Cent  Dig.  H  522-626;  Dec 
Dig.  {  161.*] 

Appeal  from  Special  Term,  Ulster  County. 

Action  by  Helen  E.  Howatt  against  Thomas  Howatt  and  Martha 
A.  Baeder,  corespondent.  From  a  judgment  for  plaintiff,  defendant 
and  corespondent  appeal.     Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

J.  B.  Merrill,  of  Long  Island  City  (J.  Brownson  Ker,  of  New  York 
City,  of  counsel),  for  appellants. 
Samuel  M.  Levy,  of  New  York  City,  for  respondent. 

SMITH,  P.  J.  A  short  chronological  statement  of  the  proceedings 
in  this  case  will  serve  to  clarify  the  questions  which  have  arisen.  The 
action  is  brought  for  divorce  on  statutory  grounds.  Issue  was  j'oined 
by  the  answer  of  defendant  upon  the  30th  day  of  January,  1912. 
Thereafter  an  order  was  granted  requiring  the  defendant  to  pay  plain- 
tiff $10  a  week  alimony  from  the  1st  day  of  April,  1912.  Upon  the 
6th  day  of  May  defendant  failing  to  appear,  after  notice  of  tri^l  duly 
served,  an  inquest  was  taken  by  the  plaintiff.  Proof  was  made  of  the 
fact  of  adultery  and  findings  of  fact  and  of  law  were  signed  by  the 
trial  judge,  and  an  interlocutory  judgment  was  directed  and  was  en- 
tered in  the  Ulster  county  clerk's  office  on  the  1st  day  of  June,  1912. 
Thereafter,  and  upon  the  23d  day  of  July,  an  order  to  show  cause 
was  obtained  by  the  defendant  why  the  interlocutory  judgment  should 
not  be  vacated,  and  in  that  order  a  stay  was  provided.  The  hearing 
upon  the  order  to  show  cause  was  not  had  until  the  14th  day  of  Sep- 
tember, at  which  time  an  order  was  made  opening  the  default  and  va- 
cating the  judgment  upon  condition  that  the  plaintiff  in  20  days  pay 
the  back  alimony  and  $10  costs  of  the  motion.  The  order  provided 
that,  in  case  of  failure  to  pay  such  amounts,  the  motion  should  be 
deemed  denied.    This  order  was  entered  upon  the  3d  day  of  October, 

*For  otlier  cue*  see  same  topic  A  i  nviibbh  In  Dec.  A  Am.  DIgi.  1907  to  date,  *  Rep'r  Index** 
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and  upon  the  4th  day  of  October  a  copy  was  served  upon  the  defend- 
ant. Upon  the  said  4th  day  of  October  the  plaintiff  served  a  notice  of 
trial  for  a  term  of  the  Supreme  Court  sitting  in  Ulster  county,  which 
began  upon  the  21st  day  of  October.  At  the  opening  of  court  the  plain- 
tiff not  responding  the  case  was  stricken  from  the  calendar.  There- 
after a  motion  was  made  by  the  plaintiff  to  restore  the  same  to  the  cal- 
endar, which  motion  was  denied  by  the  justice  presiding.  Upon  the 
application  to  restore  the  case  to  the  calendar,  it  was  stated  in  the  affi- 
davit of  the  plaintiff  that  the  defendant  had  not  complied  with  the 
conditiqn  of  the  order  opening  the  default  and  had  not  paid  the  costs 
or  the  back  alimony.  It  will  be  borne  in  mind  that  the  20  days  within 
which  the  defendant  was  allowed  to  comply  with  the  condition  of  the 
order  did  not  expire  until  the  24th  day  of  October.  Meantime  and 
upon  the  18th  day  of  October,  the  corespondent,  Martha  A.  Baeder, 
served  a  notice  of  appearance,  and  demanded  a  copy  of  the  complaint. 
This  copy  of  the  complaint  was  served  upon  the  21st  day  of  October 
upon  the  corespondent,  and  her  answer  was  served  upon  the  plaintiff's 
attorney  upon  the  9th  day  of  November.  Upon  the  1st  day  of  Novem- 
ber the  defendant  appealed  from  the  order  vacating  the  judgment  or 
from  the  conditions  imposed  in  such  order,  but  failed  to  serve  his  print- 
ed papers,  and  a  motion  was  made  to  the  Appellate  Division  to  dismiss 
the  appeal.  Thereafter,  and  upon  the  7th  day  of  January,  1913,  by 
consent  of  both  parties,  the  appeal  was  dismissed  in  the  Appellate  Di- 
vision. Upon  the  20th  day  of  January  the  plaintiff  made  application 
for  final  judgment,  reciting  the  history  of  the  case  substantially  as  is 
hereinbefore  set  forth.  This  was  opposed  both  by  the  defendant  and 
by  the  corespondent.  The  motion  was  argued  upon  the  8th  day  of 
February,  and  final  judgment  was  granted  and  entered  upon  the  17th 
day  of  February.  In  that  final  judgment  it  was  stated  that  the  plain- 
tiff's delay  in  the  applying  therefor  had  been  sufficiently  excused.  It 
is  from  this  final  judgment  that  the  appeal  is  taken  both  by  the  defend- 
ant and  the  corespondent. 

[1-4]  First,  considering  the  appeal  of  the  defendant  Howatt,  it  is 
apparent  that  the  interlocutory  judgment  is  not  reviewable  upon  this 
appeal.  First,  because  it  is  not  specified  in  the  notice  of  appeal.  Code 
of  Civil  Procedure,  §  1301.  Again,  because  it  was  entered  by  de- 
fault, the  defendant  not  appearing  before  the  trial  court  to  oppose 
the  application.  The  appeal  then  simply  brings  in  question  the  plain- 
tiff's practice  and  right  to  final  judgment  after  it  had  been  directed 
by  the  interlocutory  judgment.  It  is  first  contended  that  the  delay 
beyond  the  three  months  and  fifteen  days  had  not  been  excused. 
From  the  statement  of  the  proceedings  in  the  case,  however,  it  would 
appear  to  have  been  abundantly  excused.  It  is  claimed,  however, 
that  section  1774  of  the  Code  of  Civil  Procedure  requires  a  special 
order  excusing  the  delay.  While  the  practice  would  have  been  more 
regular  to  have  entered  an  order  excusing  the  delay  and  directing  a 
final  judgment,  the  practice  adopted  of  entering  the  judgment  under 
the  signature  of  the  trial  judge  is  the  practice  very  commonly  adopted, 
and  the  practice  which  to  my  mind  answers  every  requirement  of  the 
Code.    But,  were  it  otherwise,  the  court  would  now  direct  nunc  pro 
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tunc  an  interlocutory  order  to  be  entered  in  order  to  sustain  this 
judgment.  It  is  contended  on  behalf  of  the  defendant  that  the  inter- 
locutory judgment  was  once  opened  and  the  plaintiff  is  not  in  a  posi- 
tion to  move  for  final  judgment  until  an  order  of  the  court  had  been 
made  revoking  the  opening  of  that  judgment  by  reason  of  the  fail- 
ure of  the  plaintiff  to  comply  with  the  conditions  therein  named.  But 
the  order  itself  provided  that  upon  the  failure  to  comply  with  such 
conditions  the  application  to  open  the  judgment  should  be  deemed 
denied.  Moreover,  the  granting  of  the  final  judgment  in  this  case 
upon  papers  showing  these  facts  may  itself  be  deemed  a  direction  of 
the  court  that  the  interlocutory  judgment  be  reinstated  so  far  as  may 
be  necessary  to  authorize  the  entry  of  the  final  judgment. 

[6]  The  main  contention  of  the  defendant,  however,  is  that  the 
conditions  in  the  order  have  been  waived.  A  nuniiber  of  cases  have 
been  cited  to  the  effect  that  a  stay  of  proceedings  for  nonpayment  of 
costs  is  waived  by  service  of  a  notice  of  trial.  In  the  case  at  bar, 
however,  this  was  not  simply  a  stay  of  proceedings.  A  favor  had 
been  granted  upon  the  compliance  with  certain  conditions.  The  court 
will  be  slow  to  hold  that  the  performance  of  those  conditions  have 
been  waived  simply  by  the  service  of  a  notice  of  trial,  so  that,  if  the 
conditions  were  performed  and  the  interlocutory  judgment  vacated, 
the  plaintiff  might  have  a  speedy  determination  of  the  issue.  It  would 
be  unjust  to  the  plaintiff  to  require  him  to  lose  the  benefit  of  the  Octo- 
ber term  of  a  country  circuit  in  order  to  save  his  rights  to  the  per- 
formance of  the  conditions  of  the  order  opening  the  interlocutory 
judgment.  In  fact,  the  defendant  himself  did  not  so  interpret  the  or- 
der, because  upon  the  1st  of  November  he  appealed  from  that  part- 
of  the  order  imposing  those  conditions,  which  appeal  would  have  been 
wholly  unnecessary  if  the  conditions  had  been  waived  by  the  plain- 
tiff by  any  proceedings  that  he  had  taken  in  the  action.  The  Special 
Term  found  no  evidence  of  any  intention  on  the  part  of  the  plaintiff 
to  waive  the  conditions  imposed  upon  the  opening  of  the  interlocutory 
judgment,  and  we  are  of  the  opinion  that  his  conclusion  was  justified 
upon  all  the  facts  of  the  case.  The  defendant  has  shown  no  reason 
why  the  final  judgment  was  not  properly  granted. 

[B]  As  to  the  corespondent,  it  may  well  be  doubted  whether  the 
right  given  her  under  section  1757  of  the  Code  of  Civil  Procedure 
survives  the  entry  of  interlocutory  judgment.  After  the  entry  of  the 
interlocutory  judgment  against  the  original  defendant,  the  court  would 
have  undoubted  power  upon  his  application  to  open  tlie  judgment  and 
to  allow  him  to  defend,  and  such  orders  have  frequently  been  made. 
In  the  case  at  bar,  however,  no  such  application  was  made.  This  co- 
respondent asserts  the  right  to  come  in  even  after  the  entry  of  the  in- 
terlocutory judgment  and  to  have  the  issues  reopened  and  retried,  in 
order  that  she  may  assert  her  defense  as  far  as  her  complicity  is 
charged.  But  this  position  is  sustained  neither  by  reason  nor  by  au- 
thority. The  rights  of  a  corespondent  appearing  at  a  later  state  of  the 
action  has  been  fully  considered  in  the  case  of  Boiler  v.  Boiler,  111 
App.  Div.  240, 97  N.  Y.  Supp.  609.  It  is  there  held  that  a  corespond- 
ent ccMnes  into  the  action  as  she  finds  it  and  without  special  applica- 
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tion  cannot  have  a  retrial  of  issues  already  determined.  The  case  of 
Dicks  V.  Dicks,  155  App.  Div.  418,  139  N.  Y.  Supp.  1068,  and  Shaw 
V.  Shaw,  155  App.  Div.  252,  140  N.  Y.  Supp.  109,  were  both  cases 
decided  upon  special  application  by  the  respondent,  and  in  neither  one 
of  those  cases  was  the  case  of  Boiler  v.  Boiler,  supra,  questioned. 

We  have  considered  the  other  questions  raised  by  the  appellants, 
and  find  no  reason  for  reversing  the  final  judgment  entered  herein. 
The  judgment  should,  therefore,  be  affirmed,  with  one  bill  of  costs 
against  the  defendant  Howatt.    All  concur. 


DRUCKLIEB  v.  HARRIS  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    Jnlj  10,  1913.) 

1.  COBPOBATIONS  (|  320*) — FRAUD   OF   DiBECTOS — WaIVEB  OF  RIGHTS. 

Where  an  assignment  by  a  corporation  and  subsequent  proceedings  In 
bankruptcy  against  it  were  in  pursuance  of  a  fraudulent  scheme  by  de- 
fendant, a  director  of  it,  to  acquire  for  himself  its  assets  at  the  expense 
of  plaintiff,  its  only  other  important  stockholder,  plaintiff  did  not,  by  not 
attacking  the  bankruptcy  proceedings,  waive  any  rights  against  defend- 
ant, who  bought  the  assets  from  the  receiver  in  bankruptcy. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {{  142&-1431, 
1433-1439;    Dec.  Dig.  $  320.  •] 

2.  COBPOBATIONS  (§  320*) — ^FRATJD  OP  DiBECTOB — INJUNCTION. 

The  facts  justifying  the  presumption  that  the  assignment  of  a  corpo- 
ration and  the  proceedings  in  bankruptcy  against  it  were  in  pursuance 
of  a  fraudulent  scheme  of  defendant,  a  director  of  it  to  acquire  for  him- 
self its  assets  at  the  expense  of  plaintiff,  its  only  other  Important  stock- 
holder, he  will,  till  determination  of  the  action  to  have  him  adjudged 
to  hold,  as  trustee  for  the  benefit  of  the  corporation  and  its  stockholders, 
its  assets,  which  he  bought  from  its  receiver  in  bankruptcy,  be  enjoined 
from  transferring  or  disposing  of  them,  unless  he  gives  an  undertaking 
to  pay  any  final  Judgment  against  him. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {§  1426-1431, 
1433-1439 ;   Dec.  Dig.  S  320.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Julius  C.  Drucklieb,  suing  as  stockholder  of  Sam  H.  Har- 
ris, Incorporated,  against  Sam  H.  Harris,  individually  and  as  a  director 
and  officer  of  said  corporation,  impleaded  with  others,  to  have  said 
Harris  adjudged  to  hold,  as  trustee  for  the  benefit  of  said  corporation 
and  its  stockholders,  its  assets,  which  he  bought  from  its  receiver  in 
bankruptcy,  paying  20  per  cent,  in  cash  and  giving  his  notes  for  the 
balance.  From  an  order  denying  plaintiff's  motion  to  continue,  till 
final  determination  of  the  action,  a  temporary  injunction  restraining 
defendant  Harris  from  transferring  or  disposing  of  said  assets,  plain- 
tifif  appeals.    Conditionally  reversed. 

See,  also,  140  N.  Y.  Supp.  1117. 

Argued  before  INGRAHAM,  P.  L,  and  LAUGHLIN,  SOOT'/. 
DOWLING,  and  HOTCHKISS,  JJ.. 

Louis  O.  Van  Doren,  of  New  York  City,  for  appellant 
Jacob  Ansbacher,  of  New  York  City,  for  respondent 

*For  other  case*  M«  same  topic  *  i  MtniBBB  In  Dec.  A  Am.  Digs.  IMT  to  date,  ft  Rep'r  Indexes 
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PER  CURIAM.  [1, 2]  The  facts,  as  they  appear  upon  this  record, 
fairly  justify  the  presumption  that  the  assignment  and  the  subsequent 
proceedings  in  bankruptcy  were  in  pursuance  of  a  fraudulent  scheme 
on  the  part  of  the  respondent,  Sam  H.  Harris,  to  acquire  for  him- 
self the  assets  of  the  corporation  at  the  exp>ense  of  the  appellant,  the 
only  other  important  stockholder.  The  assignment  was  itself  an  act 
of  bankruptcy,  and  any  fraud  on  the  part  of  Sam  H.  Harris  in  pro- 
curing the  same  was  not  imputable  to  the  creditors  who  filed  the  peti- 
tion in  bankruptcy.  Under  these  circumstances,  the  appellant  should 
not  be  held  to  have  waived  any  rights  because  he  did  not  attack  the 
bankruptcy  proceedings. 

But  inasmuch  as  to  unqualifiedly  restrain  a  sale  by  Sam  H.  Harris 
of  the  former  assets  of  the  corporation  might  result  in  depriving  the 
former  creditors  of  the  corporation  of  the  fund  from  which  they  ex- 
pected to  be  paid  when  they  consented  to  the  sale  to  Sam,  the  order 
will  be  reversed,  with  $10  costs  and  disbursements  to  appellant,  and 
the  motion  for  injunction  granted,  with  $10  costs,  unless  Sam  H.  Har- 
ris furnish  appellant  with  a  sufficient  undertaking  in  the  sum  of  $25,- 
000  to  pay  any  final  judgment  recovered  against  him  herein.  If  such 
bond  is  furnished,  the  order  will  be  affirmed,  with  $10  costs  and  dis- 
bursements to  appellant. 

Settle  order  on  notice. 


(81  Misc.  Rep.  330.) 

BEXFORD  FLATS  BRIDGE  CO.  ▼.  CANAL  BOARD  et  ai 

(Supreme  Court,  Special  Term,  Saratoga  Counl^.    June,  1913.) 

Oai?als   (J  17*) — CoNSTBUonoN    BY  State — Statutkb — Reconstbuction   of 
Bbidoss. 

Barge  Canal  Act  1903  (Laws  1903,  c.  147)  canalized  the  Mohawk  rlrer, 
section  3  providing  that  there  shall  be  not  less  than  15^  feet  between 
complainant's  bridge  and  the  water  at  Its  highest  navigable  stage,  the 
plans  for  the  Improvement  requiring  that  the  bridge  be  raised  15.5  feet 
above  the  present  floor  line,  the  removal  of  two  of  Its  piers,  and  the  re- 
placing of  three  spans  by  one  new  one,  the  section  also  providing  that 
new  bridges  shall  be  built  over  the  canal  at  the  place  of  existing  bridges 
wherever  required  or  rendered  necessary  by  the  new  location  of  the  canal. 
Eeld,  that  where  the  closing  of  a  dam,  constructed  by  the  Canal  Board 
below  the  bridge,  would  be  liable  to  cause  damage  to  the  bridge,  and 
would  subject  it  to  the  increased  hazard  of  being  swept  away  by  floods, 
complainant  was  entitled  to  an  Injunction  restraining  the  board  from 
closing  the  dam  until  it  had  taken  proper  steps  to  rebuild  the  bridge  in 
accordance  with  the  plans. 

[Ed.  Mote. — For  other  cases,  see  Canals,  Cent  Dig.  {  25;  Dec.  Dig. 
i  17.*] 

Action  by  the  Rexford  Flats  Bridge  Company  against  the  Canal 
Board  and  others.  Motion  by  complainant  for  an  injunction  pendente 
lite  restricting  the  board  from  closing  a  dam  across  the  Mohawk  river 
below  complainant's  bridge,  so  as  to  injure  the  same,  without  rebuild- 
ing the  bridge.    Granted. 

•For  otiier  eaM«  see  same  topic  ft  i  mnaaa  In  Dec  ft  Am.  Dig*.  1907  to  data,  ft  Bap'r  ladaxM 
142  M.X.S.— 68 
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Thomas  O'Connor,  of  Wjiterford,  for  plaintiff. 
Thomas  Carmody,  Atty.  Gen.,  and  Henry  Sdden  Bacon,  Deputy 
Atty.  Gen.,  for  defendants. 

BORST,  J.  The  plaintiff  owns  and  maintains  a  toll  bridge  across 
the  Mohawk  river  at  Rexford  flats.  The  defendants,  as  officials  and 
agents  of  the  state,  are  engaged  in  constructing  a  dam  across  the  river 
below  the  plaintiff's  bridge  as  part  of  the  scheme  for  the  new  barge 
canal.  The  plaintiff  contends  that  if  the  dam,  which  is  nearly  com- 
pleted, shall  be  closed,  it  will  force  the  waters  of  the  river  back  against 
its  bridge  and  its  abutments,  and  thereby  endanger  and  damage  the 
same,  an3  has  brought  this  action  to  restrain  the  defendants  from  clos- 
ing the  dam  or  interfering  with  the  bridge,  except  for  the  purpose  of 
constructing  a  new  bridge,  which  it  is  claimed  the  state  is  required  to 
construct  by  the  Barge  Canal  Act  (Laws  1903,  c.  147).  The  plaintiff 
now  moves  the  court  for  an  injunction  pendente  lite  against  closing 
the  dam  on  notice  to  the  defendants. 

No  question  has  been  made  on  this  motion,  but  that  the  plaintiff's 
bridge  is  rightly  maintained  across  the  river.  Nor  do  the  defendants 
question  but  that  ultimately  they  intend  to  create  a  situation  whereby 
the  bridge  will  liave  to  be  removed  or  changed.  They  insist,  however, 
that  during  the  present  navigation  season  of  1913  they  do  not  intend 
to  interfere  with  the  bridge  to  its  detriment,  and  that  the  closing  of 
the  dam  will  not  injure  it.  The  elevation  of  the  bridge  is  221.9  feet, 
which  refers  to  the  height  in  feet  above  tide  water.  The  base  of  the 
bridge  piers  is  at  198.  The  height  of  the  water  on  the  bridge  piers  at 
ordinary  flow  is  not  shown  by  the  affidavits  presented  on  this  motion. 

The  defendants  concede  that  they  intend  to  proceed  at  once  to  the 
closing  of  the  dam,  and  that,  after  it  shall  be  closed,  the  height  of  the 
water  at  the  crest  of  the  dam  and  at  the  bridge  will  be  211  feet.  With- 
out knowing  the  height  of  the  water  at  ordinary  flow  on  the  bridge 
piers,  we  are  unable  to  determine  what  distance  the  water  will  be  rais- 
ed by  the  closing  of  the  dam.  The  maximum  navigable  stage  of  the 
water  is  given  by  the  defendants  at  215.7  feet,  as  it  will  be  used  the 
present  season  when  the  dam  is  closed.  The  water,  therefore,  will  be 
raised  at  the  bridge  piers  for  its  navigable  stage  by  the  dam  at  least 
4.7  feet.  This  navigable  stage  of  the  river,  however,  in  no  way  indi- 
cates the  maximum  flow  of  the  river  nor  its  flow  in  times  of  high 
water.  The  river  it  is  well  known  is  subject  to  frequent  floods.  Dur- 
ing the  past  spring  the  water  arose  to  the  floor  of  the  bridge,  and  bare- 
ly passed  underneath.  It  needs  no  argument  to  show  that  injury  is 
liable  to  accrue  to  the  bridge  from  the  damming  of  the  river  as  pro- 
posed, and  that  it  will  be  subject  to  the  increased  hazard  of  being 
swept  away  by  floods. 

It  is  asserted  in  the  affidavit  submitted  on  behalf  of  plaintiff,  and 
not  challenged  by  defendants'  affidavits,  that  by  the  provisions  of  sec- 
tion 3  of  the  Barge  Canal  Act  of  1903  the  canalized  river  must  have 
not  less  than  15^  feet  between  the  bridge  and  the  water  at  its  highest 
navigable  stage  *,  that  the  plans  for  the  canalization  of  the  river  require 
that  the  bridge  be  raised  15.5  feet  above  its  present  floor  line,  the 
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removal  of  two  of  its  piers,  and  three  of  its  spans,  the  latter  to  be  re- 
placed by  one  span.  By  section  3  of  the  Barge  Canal  Act,  it  is  pro- 
vided : 

*'New  bridges  shall  be  built  over  the  canals  to  take  the  place  of  existing 
bridges  wherever  required  or  rendered  necessary  by  the  new  location  of  the 
canals." 

It  would  seem  to  follow  from  the  proofs  presented  on  this  motion 
that  the  state  is  ultimately  bound  to  rebuild  this  bridge.  The  reason 
for  the  delay  in  rebuilding  it  or  in  acquiring  it  under  the  power  of 
eminent  domain  is  not  indicated.  In  fact,  no  suggestion  is  made  on 
behalf  of  the  state  officers  why  plaintiff's  property  is  threatened  with 
injury  when  the  way  is  so  plainly  open  to  avoid  complaint.  The  de- 
fendants urge  that  the  interests  of  the  state  will  suffer  and  navigation 
be  delayed  if  they  are  enjoined  as  prayed  for  by  this  plaintiff,  that  the 
issue  of  an  injunction  is  to  a  great  extent  discretionary,  and  that  a 
court  should  hesitate  before  granting  this  extraordinary  remedy  when 
it  will  interfere  with  what  would  otherwise  be  great  public  benefits. 

The  smallest  right,  however,  is  as  much  the  subject  of  protection 
as  the  greatest.  The  humblest  citizen  is  entitled  to  the  protection  of 
the  courts  equally  with  the  state  itself.  If  the  rights  of  the  plaintiff 
are  to  be  seriously  interfered  with,  such  a  situation  calls  for  action 
by  the  courts.  It  clearly  appears  that  plaintiff's  property  is  to  be 
subjected  to  the  hazard  of  great  loss  as  stated,  if  defendants  are  al- 
lowed to  close  the  dam,  and  thereby  force  the  waters  of  the  river 
against  the  bridge  and  its  piers.  If  an  injunction,  however,  is  to  issue 
pending  the  trid  of  the  action,  it  should  be  upon  such  terms  as  shall 
cause  the  least  injury  to  the  parties  enjoined  compatible  with  the  rights 
of  the  other  party. 

An  injunction,  therefore,  may  issue  restraining  the  defendants  from 
damming  the  waters  of  the  Mohawk  river  back  against  the  bridge 
and  its  piers  of  the  plaintiff  by  the  closing  pf  the  dam  or  otherwise, 
such  injunction,  however,  not  to  take  effect  until  10  days  after  a  copy 
of  the  same  shall  be  served  on  the  defendants.  This  will  give  the  de- 
fendants opportunity  to  take  such  steps  as  are  necessary  for  the  re- 
building of  the  bridge  in  question.  The  defendants  may  move  to  va- 
cate or  modify  this  injunction  on  five  days  notice  when  it  appears 
that  the  state  has,  in  good  faith,  proceeded  to  rebuild  the  bridge  or  has 
taken  steps  to  enter  into  a  contract  with  the  plaintiff  for  that  purpose. 


PARTENFELDEB  v.  PEOPLE  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    June  18,  1913.) 

1.    ReCOBDS     (I     0*)— RXOISTBATION    OF    TITLES    TO    LAND — PLKAOINOS — JUDO- 

KENT8. 

Under  Real  Property  I«w  (Conaol.  Laws  1909,  c.  60)  {  371,  and  sec- 
tion 385,  as  amended  by  Laws  1010,  c.  627,  providing  that  the  Issues  in 
a  proceeding  to  register  title  to  real  estate  shall  be  tried  either  at  the 
Special  Term  or  under  certain  conditions  by  a  jury,  and  that  on  the  is- 
suance of  the  summons  the  court's  jurisdiction  shall  be  the  same  as  in 
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an  action  In  tbe  Sapreme  Court,  and  the  action  shall  be  governed  by  the 
laws  and  rules  of  court  relative  to  such  an  action,  etc.,  a  motion  by  an 
applicant  for  tbe  registration  of  title  for  Judgment  registering  title,  made 
after  a  third  person  made  a  party  defendant  filed  an  answer  disclosing 
that  others  have  an  interest  in  the  property,  and  denying  that  the  ap- 
plicant is  tbe  owner  in  fee  simple,  the  motion  being  based  on  orders  for 
the  Issuance  of  the  summons  and  service  thereof,  an  afSdavit  that  no 
previous  application  has  been  made,  an  examiner's  certificate  of  title 
with  a  summary  statement  of  the  returns  on  searches  made  in  various 
offices,  an  affidavit  of  the  official  examiner  that  he  has  made  the  cer- 
tificate, and  that  it  is  true,  affidavits  of  the  applicant  relating  to  tbe  owner- 
ship of  adjacent  premises,  the  payment  of  a  mortgage  referred  to  in  the 
examiner's  certificate  and  to  the  applicant's  possession  of  the  premises, 
an  affidavit  of  publication  of  summons  and  notice  of  object  of  action,  the 
answer  of  the  defendant,  and  an  affidavit  of  the  attorney  for  the  ap- 
plicant containing  a  history  of  tbe  proceedings  in  the  action,  cannot  be 
sustained  as  an  application  for  Judgment  on  a  frivolous  answer  within 
•  CJode  Civ.  Proc.  §  537,  since  such  an  application  must  be  determined  by 
an  Inspection  of  the  pleading  alone,  and  since  the  practice  of  interposing 
affidavits  for  or  against  the  pleading  cannot  be  sanctioned. 
[Ed.  Note. — For  other  cases,  see  Records,  Dec.  Dig.  J  9.*] 

2.  Kecobds  (S  9*) — Reoistratioit  ot  Titles  to  Land — Pleadings. 

The  motion  cannot  be  sustained  under  Code  Civ.  Proc.  i  547,  provid- 
ing that,  where  either  party  is  entitled  to  Judgment  on  the  pleadings,  the 
court  may  on  motion  after  issue  Joined  give  Judgment  accordingly. 

[Ed.  Note. — For  other  cases,  see  Records,  Dec.  Dig.  i  9.*] 

3.  ReCOBDS  (S  9*) — REOI8T&ATT0N    OF  TiTLB  TO   LAND. 

Under  Real  Property  Law  (Consol.  Laws  1909,  c.  50)  §  879,  as  amended 
by  Laws  1910,  c.  627,  requiring  that  the  complaint  and  summons  in  an 
action  to  register  title  to  land  shall  name  as  parties  to  the  action  all 
persons  having  or  claiming  any  interest  in  or  lien  on  the  property  as 
shown  by  the  examiner's  certificate  of  title,  and  that  the  complaint  must 
contain  the  names  and  post  office  addresses  of  defendants  as  far  as  known, 
and  a  description  of  those  whose  names  are  unknown,  as  prescribed  by 
Code  Civ.  Proa  {  451,  the  summons  and  complaint  must  name  or  de- 
scribe the  persons  who,  according  to  the  examiner's  certificate,  may  pos- 
sibly have  an  interest,  and  a  summons  and  complaint  which  do  not  name 
or  describe  persons  named  in  the  examiner's  certificate,  and  do  not  state 
tacts  respecting  their  existence  or  nonexistence,  or  any  fact  showing 
any  effort  to  obtain  information  as  to  them,  are  insufficient,  though  the 
complaint  alleges  that  there  are  no  other  persons  than  those  named 
therein  who  have  any  interest  in  the  property,  except  as  hereinafter 
.  stated,  and  that  after  diligent  inquiry  the  other  persons  remain  unknown 
to  plaintiff  who  la  unable  to  ascertain  whether  any  of  them  are  or  are 
not  residents  of  the  state,  and  though  tbe  examiner's  certificate  states 
that  the  title  to  the  property  sought  to  be  reglsered  is  in  plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Records,  Dea  Dig.  {  9.*] 

4.  Records  (S  9*) — Rboistebinq  Titlx  to  Land — ^Examineb's  Gebtifioatb. 

The  statement  in  the  examiner's  certificate  of  title  in  an  action  to  regis- 
ter title  to  land  that  the  title  is  ves'ted  in  plaintiff  is  a  mere  expression 
ot  opinion  and  not  a  statement  of  fact,  especially  where  statements  of 
tact  therein  disclose  that  other  persons  possibly  have  an  Interest  la  the 
property  and  such  other  persons  must  be  made  parties. 

[Ed.  Note. — For  other  cases,  see  Records,  Dec.  Dig.  §  9.*] 

5.  RxcoBDs  (I  9*) — RxoisiicRiNa  Title  to  Land — Aonons — Jubisdiotion  or 

COUBT. 

Under  Real  Property  £<aw  (Consol.  Laws  1909,  c.  50)  iS  380,  385,  as 
amended  by  Laws  1910,  c.  627,  providing  that  the  examiner's  certificate 
in  an  action  to  register  title  shall  state  what  efforts  have  been  made  to 
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find  possible  claimants  so  as  to  satisfy  tbe  court  that  all  claimants  are 
named  and  made  parties,  and  that  on  the  complaint  and  papers  filed  the 
court  shall  determine  whether  plaintiff  appears. to  have  a  title  that  should 
be  registered,  and  that,  when  It  Is  satisfied  that  plaintiff  has  a  title,  it 
shall  direct  that  the  action  be  commenced,  the  duty  of  the  court  In  de- 
termining whether  plaintiff  has  a  title  that  should  be  registered  is  not 
perfunctory,  and  it  may  not  rely  on  the  conclusions  of  the  official  ex- 
aminer, but  to  give  it  authority  facts  must  be  stated  explicitly,  and,  be- 
fore authorizing  commencement  of  the  action,  the  court  must  see  to  it 
that  every  possible  claimant  whose  name  and  address  are  known  or  as- 
certabaable,  and  every  class  of  claimants  whose  names  are  unknown,  but 
who  can  be  described,  shall  be  named  in  the  complaint  and  summons, 
or  properly  designated  therein,  and  shall  be  served  with  summons,  un- 
less it  is  satisfied  by  proof  that  plaintiff  will  be  unable  to  make  per- 
sonal service. 
[Ed.  Note. — For  other  cases,  see  Records,  Dec.  Dig.  i  9.*] 

&  BxcoBDS  (I  9*) — Rkoibtbation  of  Titix  to  Land — Statutobt  Pkovisions. 

The  purpose  of  Real  Property  Iiaw  (Gonsol.  Iiaws  1909,  c.  50),  as 
amended  by  Iaws  1910,  c.  627,  relating  to  registration  of  title  to  real 
property,  is  not  to  permit  the  registration  of  Imperfect  titles,  but  the 
court  must  see  to  It  that  no  Judgment  of  registration  Is  made  unless  satis- 
fied that  the  title  to  be  registered  is  tree  from  reasonable  doubt  and  un- 
less it  examines  the  examiner's  certificate,  abstract,  and  accompanying 
affidavits,  and  sees  from  the  facts,  not  only  that  plaintiff  has  title  free 
from  reasonable  doubt,  but  that  every  person  who  may  have  any  inter- 
est therein  is  specifically  named  as  a  party  defendant  It  Is  without 
jurisdiction  to  direct  the  commencement  of  an  action. 

[Ed.  Note, — ^For  other  cases,  see  Records,  Dec.  Dig.  i  9.*] 

7.  Recobds  (f  9*) — Bbqibtbation  of  Tiru:  to  Lakd — ^Findings — Conolusivb- 
NEsa. 

Notwithstanding  Real  Property  Law  (Consol.  Laws  1909,  c.  60)  §  380, 
as  amended  by  Laws  1910,  c.  627,  providing  that  the  question  of  the. 
sufficiency  of  the  proof  that  aU  claimants  are  made  parties  to  an  action' 
to  register  title  shall  be  for  the  court,  and  that  its  decision  that  the 
proof  is  sufficient  shall  be  shown  by  an  order  for  the  commencement  of 
the  action,  and  the  decision  shall  not  be  drawn  in  question  after  six 
months  from  the  time  when  the  final  judgment  Is  entered,  an  order  made 
by  the  court  permitting  the  commencement  of  an  action  and  the  issu- 
ance of  a  summons  is  not  conclusive  on  appeal  from  a  final  judgment 
registering  title. 

[Ed.  Note. — For  other  cases,  see  Records,  Dea  Dig.  |  9.*] 

&  JUDOIOCNT    (i    498*) — C0LIA.TBBAI.    ATTACK — JUBISDIOTION — ^DBTKBIOirATION 

OF  Facts. 

Where  there  is  evidence  on  which  the  court  may  find  that  It  has  juris- 
diction, it  may  take  jurisdiction,  though  its  decision  on  the  evidence  is 
erroneous;  but,  where  there  is  no  evidence  on  which  to  base  a  judicial 
determination,  It  has  no  jurisdiction,  and  its  order  is  absolutely  void. 

[Ed.  Note. — ^For  other  cases,  see  Judgmeot,  Cent  Dig.  8  939;  Dec.  Dig. 
{498.*] 

9.  Bbcobdb  (I  9*) — ^Reoibtbation  of  TroMa  to  Land — Jxtbisdiotion — Find- 
ings. 

Where  the  official  examiner  In  an  action  to  register  title  to  real  estate 
declares  on  Information  and  belief  that  the  whereabouts  of  persons  pos- 
sibly Interested  In  the  property  caimot  be  ascertained,  and  that  it  can- 
not be  ascertained  whether  they  are  alive,  but  there  Is  no  suggestion  as 
to  the  sources  of  his  Information,  or  the  grounds  of  his  belief,  nor  any 
fact  from  which  the  court  can  determine  that  the  persons  are  not  liv- 
ing, and  within  the  jurisdiction  of  the  court,  the  court  has  no  jurisdic- 
tion to  order  the  issuance  of  a  summons  in  which  the  persons  are  not 
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BPedflcally  named  or  appropriately  described,  and  an  order  and  snbse- 
qnent  proceedings  thereto  are  void. 
[Ed.  Note. — For  other  cases,  see  Records,  Dec.  Dig.  §  9.*] 

Appeal  from  Special  Term,  Kings  County. 

Application  by  Adam  Partenfelder  against  the  People  of  the  State 
of  New  York  and  others  to  register  title  to  land,  in  which  Realty  As- 
sociates, a  domestic  corporation,  was  made  a  party  delf  endant.  From 
a  judgment  and  from  an  amended  judgment  for  plaintiff,  the  Realty 
Associates  appeal.    Reversed,  and  proceedings  dismissed,  with  costs. 

For  memorandum  decision  denying  certain  motions,  see  142  N.  Y. 
Supp.  1133. 

See,  also,  148  App.  Div.  921,  132  N.  Y.  Supp.  1140. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
STAPLETON,  JJ. 

William  Bell  Wait,  Jr.,  of  New  York  City  (Henry  Crofut  White, 
of  New  York  City,  with  him  on  the  brief),  for  appellant. 
Gilbert  Ray  Hawes,  af  New  York  City,  for  respondent. 

BURR,  J.  This  is  an  appeal  from  a  judgment  of  the  Special  Term 
of  the  Supreme  Court  registering  the  title  of  Adam  Partenfelder  to 
certain  real  property  situated  on  the  southeasterly  side  of  Van  Brunt 
street  in  the  borough  of  Brooklyn.  In  the  proceeding  as  originally 
brought  the  only  defendant  specifically  named  was  the  people  of  the 
state  of  New  York.  In  addition  there  was  a  general  clause  describing 
as  defendants  "all  other  persons,  if  any,  having  any  right  or  interest 
in  or  lien  upon  the  property  affected  by  this  action,  or  any  part  there- 
of." Subsequently,  by  an  order  of  the  Special  Term  of  this  court, 
the  Realty  Associates,  a  domestic  corporation,  was  made  a  party  de- 
fendant. The  propriety  of  the  appearance  of  this  defendant  has  been 
considered,  and  the  order  of  the  Special  Term  determining  that  it  was 
a  proper  party  to  this  proceeding  has  been  affirmed.  Partenfelder  v. 
People,  148  App.  Div.  921,  132  N.  Y.  Supp.  1140.  The  complaint 
alleged,  among  other  things,  that  plaintiff  was  the  owner  in  fee  sim- 
ple absolute  of  the  property  described  by  virtue  of  a  deed  to  him, 
made  in  1879  by  Edward  Long  and  Ellen  his  wife,  and  also  by  adverse 
possession  for  over  thirty  years.  Defendant  interposed  an  answer 
which  generally  denied  substantially  all  of  the  allegations  of  the  com- 
plaint, and  particularly  that  plaintiff  was  the  owner  in  fee  simple  ab- 
solute of  said  premises,  either  by  virtue  of  the  deed  above  referred  to, 
by  adverse  possession,  or  otherwise.  It  specifically  alleged  facts  from 
which  it  would  appear  that  William  L.  Raskins,  tiie  Red  Hook  Build- 
ing Company,  John  Long,  EUen  Welsh,  Margaret  Long,  and  James 
Long,  or  their  heirs  at  law  or  successors  in  interest,  had  or  might  have 
some  interest  in  or  lien  upon  the  property  sought  to  be  registered  or 
some  part  thereof.  It  further  alleged  that  as  to  a  small  strip  of  ground 
on  the  westerly  side  of  said  premises  the  same  was  subject  to  an  ease- 
ment in  favor  of  the  owner  of  the  adjoining  property,  and  that  defend- 
ant had  a  lien  thereon  by  way  of  mortgage.  Various  other  defects  in 
said  title  were  specifically  alleged,  none  of  which  it  is  necessary  for 
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US  to  consider  at  the  present  time.  Thereafter  plaintiff  made  a  mo- 
tion at  a  Special  Term  of  this  court  for  "final  judgment  and  decree 
confirming  the  title  of  plaintiff  to  the  premises  described  in  the  com- 
plaint, as  an  estate  in  fee  simple  absolute,  in  accordance  with  the  re- 
port of  the  Official  Examiner,  annexed  to  the  complaint."  This 
motion  was  based  upon  the  following  papers:  An  order  for  the  is- 
suance of  a  summons  directed  to  the  people  of  the  state  of  New 
York,  and  "all  other  persons,  if  any,  who  have  any  right  or  interest 
in  or  lien  upon  the  property  affected  by  this  action  or  any  part  there- 
of"; an'order  directing  that  service  of  said  summons  and  a  notice  of 
the  object  of  the  action  be  made  by  publication  thereof  once  a  week  for 
four  successive  weeks  in  the  New  York  Law  Journal;  an  affidavit 
that  no  previous  application  had  been  made  for  the  issuance,  service, 
and  publication  of  the  summcms  and  complaint;  an  examiner's  cer- 
tificate of  title,  with  a  paper  attached  thereto,  termed  Exhibit  A,  which 
purports  to  contain  a  summary  statement  of  the  returns  upon  cer- 
tain searches  made  in  various  offices ;  an  affidavit  of  the  official  exam- 
iner to  the  effect  that  he  has  personally  examined  the  title  and  made 
the  said  certificate,  and  that  the  statements  contained  in  said  certifi- 
cate are  true  in  every  particular  to  the  best  of  his  knowledge  and  be- 
lief ;  three  affidavits  of  the  plaintiff,  one  relating  to  the  names  of  own- 
ers of  adjoining  premises,  one  relating  to  the  payment  of  a  mortgage 
referred  to  in  the  examiner's  certificate,  and  one  relating  to  his  pos- 
session of  the  premises ;  a  copy  of  a  survey,  verified  as  to  its  correct- 
ness by  a  city  surveyor ;  an  affidavit  of  publication  of  the  summons 
and  notice  of  object  of  action;  the  amended  answer  of  defendant 
Realty  Associates ;  and  an  affidavit  of  the  attorney  for  plaintiff,  which 
contained  a  history  of  the  proceedings  in  the  action,  and  was  among 
other  things  intended  to  be  used  as  a  basis  for  an  application  for  an 
extra  allowance  in  addition  to  costs.  When  the  matter  came  on  for  a 
hearing,  said  defendant  demanded  that  the  ordinary  rules  of  evidence 
should  apply  to  the  matters  controverted  by  the  answer  in  this  action. 
Not  only  was  this  demand  ignored,  but,  without  taking  any  proof  or 
making  any  decision  containing  either  findings  of  fact  or  conclusions 
of  law,  the  court  proceeded  as  if  on  a  motion  for  judgment  on  the 
pleadings  to  direct  final  judgment,  registering  plaintiff's  title  as  one  in 
fee  simple  absolute,  subject  to  an  encroachment  on  the  west  and  also 
on  the  south,  the  extent  of  which  encroachment  in  neither  case  is 
accurately  ddined.  From  this  judgment  defendant  Realty  Associates 
appeals.      We  think  that  the  judgment  must  be  reversed. 

[1,2]  First.  Defendant  was  entitled  to  a  trial  of  the  issues.  The 
Real  Property  Law  (Consol.  Laws  1909,  c.  50)  contains  no  express 
provision  relating  to  the  method  of  the  trial  of  issues  in  such  a  pro- 
ceeding as  this,  except  that  they  must  be  tried  either  at  a  Special 
Term  of  this  court  or  under  certain  conditions  by  a  jury  (Idem,  §  371), 
nor  does  it  in  precise  words  authorize  any  summary  motion  for  judg- 
ment on  the  pleadings.    It  does  contain  a  general  provision  that : 

"Upon  and  after  tbe  issuance  of  the  Bnmmons,  the  court's  Jurisdiction  shall 
be  the  same  as  in  an  action  in  the  Supreme  Court  In  which  no  order  for  the 
commencement  of  tbe  action  is  required;  and  the  action  shall  be  governed  by. 
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and  shall  proceed  according  to,  the  laws  of  this  state  and  the  mles  of  court 
relative  to  such  an  action,  so  far  as  the  same  are  not  expressly  abrogated 
or  modified  by  this  article."    Section  385,  as  amended  by  Laws  1910,  c.  627. 

The  application  here  made  cannot  be  sustained  as  an  application  for 
judgment  upon  the  answer  as  frivolous  (Code  Civ.  Proc.  §  537),  nor. 
does  the  notice  of  motion  seek  relief  upon  that  ground.  Such  an  ap- 
plication must  be  determined  by  an  inspection  of  the  pleading  alone, 
argument  to  demonstrate  the  insufficiency  of  the  pleading  must  be  un- 
necessary, and  the  practice  of  interposing  affidavits  for  or  against  the 
pleading  cannot  be  sanctioned.  Dancel  v.  Goodyear  Shoe  Machinery 
Co.,  67  App.  Div.  498,  73  N.  Y.  Supp.  875.  Neither  can  it  be  sus- 
tained as  an  applicati(Mi  for  judgment  on  the  pleadings.  Code  Civ. 
Proc.  §  547.  Such  motion  cannot  be  granted  at  plaintiffs  instance 
where  the  answer  raises  any  material  issue  of  fact  as  to  which  evi- 
dence must  be  taken  to  warrant  a  judgment,  and  on  such  a  motion 
nothing  but  the  pleadings  can  be  considered.  Godwin  v.  Liberty-Nas- 
sau Building  Co.,  144  App.  Div.  164,  128  N.  Y.  Supp.  791. 

[3-B]  Second.  The  difficulty  in  the  way  of  sustaining  this  judg- 
ment is  far  graver  than  that  which  arises  in  connection  with  the  prac- 
tice pursued.  The  papers  and  proceedings  upon  which  is  based  the 
order  directing  that  the  action  to  register  such  title  should  be  cc»n- 
menced,  and  authorizing  the  issuance  of  the  summons  in  the  form 
adopted  and  allowing  its  service  by  publication,  are  fatally  defective, 
and  the  court  did  not  acquire  jurisdiction  to  make  the  same.  The 
examiner's  certificate  of  title  shows,  among  other  things,  that  in  1837 
a  conveyance  was  made  to  one  William  L.  Haskins,  which  purported  to 
convey,  with  other  property,  two  undivided  third  parts  of  the  premises 
in  question.  The  next  instrument  in  the  chain  of  title  set  forth  in 
said  certificate  is  a  conveyance  by  Cyrus  P.  Smith,  Master  in  Chan- 
cery, to  John  Dikeman  of  the  entire  premises.  This  conveyance,  made 
in  1840,  contains  a  recital  of  a  decree  of  the  Cburt  of  Chancery,  but 
there  is  nothing  to  show  the  nature  of  said  action,  the  jurisdiction  of  • 
the  court  over  the  subject-matter  thereof,  or  of  the  parties  defendant 
therein,  and,  so  far  as  does  appear,  Haskins  was  not  a  party  to  such 
'  action,  nor  is  there  anything  to  indicate  how,  if  at  all,  the  interest  of 
Haskins  or  of  those  claiming  under  him  a  vested  in  him  by  the  deed 
above  recited,  was  divested,  if  at  all.  The' said  certificate  further 
shows  that  in  1854  John  Dikeman  purported  to  convey  the  premises  in 
question  to  John  Long.  This  conveyance  was  made  upon  an  express 
condition  (not  a  covenant)  as  to  the  location  and  character  of  the  build- 
ings to  be  erected  thereon.  There  is  nothing  to  indicate  that  this  con- 
dition has  ever  been  released  by  the  grantor  or  his  heirs  or  successors 
in  interest. 

The  next  instrument  referred  to  in  the  examiner's  certificate  of  title 
is  a  deed  made  in  1864  from  Ellen  Long  and  Margaret  Long  to  Ed- 
ward Long.  There  is  no  evidence  of  John  Long's  death,  testate  or 
intestate,  nor  as  to  his  heirs  at  law,  other  than  a  recital  in  said  deed 
that  he  had  died  intestate  seised  of  the  lot  in  question,  leaving  the 
parties  grantors  and  grantee,  together  with  one  Daniel  B.  Long,  his 
only  heirs  at  law.    In  October  of  the  same  year  it  appears  that  a  quit- 
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claim  deed  was  executed  from  Daniel  B.  Long  to  Edward  Long.  The 
certificate  of  title  also  shows  that  in  1875  Edward  Long  executed  a 
deed  purporting  to  convey  the  premises  in  question  to  Ellen  Welsh, 
Margaret  Loi^,  and  James  Long,  reserving  to  himself  a  life  estate  in 
said  premises.  The  habendum  in  said  deed  is  to  the  parties  of  the 
second  part  "as  tenants  in  common  during  their  respective  lives  and 
at  the  death  of  either  of  them  to  the  said  James  Long  his  heirs  and 
assigns  as  to  the  share  or  undivided  half  of  the  one  so  dying  to  his  and 
their  own  proper  use,  benefit  and  behoof  forever."  The  concluding 
deed  recited  in  said  certificate  is  a  deed  from  Edward  Long  and  wife 
to  the  plaintiff.  There  is  nothing  to  indicate  how  the  title  of  EUen 
Welsh,  Margaret  Long,  and  James  Long  to  said  premises  was  divested, 
if  at  all.  From  the  facts  stated  in  said  certificate  it  would  appear 
affirmatively  that  plaintiff,  so  far  from  having  an  estate  in  fee  simple 
in  said  premises,  had  at  the  most  only  an  estate  for  the  life  of  Edward 
Long,  and  that  several  other  persons  had  or  might  have  some  interest 
therein.  The  Real  Property  Law  (Consolidated  Laws,  c.  50  [Laws 
1909,  c.  52]  §  379,  as  amended  Laws  1910,  c.  627)  requires  that  the 
complaint  and  the  summons  shall  "name  as  parties  to  the  action  all 
persons  having  or  claiming  any  right  or  interest  in  or  lien  upon  the 
property,  or  any  part  thereof,  as  shown  by  the  examiner's  certificate 
of  title."  It  further  requires  that  the  complaint  shall  contain,  in  addi- 
tion to  other  proper  allegations,  "tiie  names  and  post  office  addresses 
of  the  defendants  (and  whether  or  not  any  of  them  are  infants  or  oth- 
erwise incapacitated)  as  far  as  known  or  reasonably  ascertainable; 
(and)  a  description  of  those  whose  names  are  unknown,  as  prescribed 
by  section  four  hundred  and  fifty-one  of  the  Code  of  Civil  Procedure." 
This  is  such  a  description  as  will  identify  the  defendants  intended, 
but  not  specifically  named.  If  there  are  any  other  possible  owners  and 
claimants  of  the  property,  or  of  any  right  or  interest  in  or  lien  upon 
the  property  or  any  part  thereof,  then  and  then  only  may  these  de- 
fendants be  described  by  the  general  clause  "all  other  persons,  if  any, 
having  any  right  or  interest  in,  or  lien  upcm,  the  property  affected  by 
this  action,  or  any  part  thereof."  Id.  §§  379,  380.  From  the  examin- 
er's certificate  of  title,  it  appears  affirmatively  that  at  least  these  per- 
sons should  have  been  specifically  named  or  else  described  as  required 
by  section  451  of  the  Code,  as  parties  defendant  in  the  complaint  and 
the  summons:  William  L.  Haskins  or  his  heirs  at  law  or  successors 
in  interest,  John  Dikeman  or  his  heirs  at  law  or  successors  in  interest, 
John  Long  or  his  heirs  at  law  or  successors  in  interest,  Ellen  Welsh, 
Margaret  Long,  and  John  Long.  Not  only  were  none  of  these  per- 
sons named  or  described  in  the  summons  and  complaint,  but  there  is 
not  a  single  fact  stated  respecting  their  existence  or  nonexistence,  nor 
any  fact  showing  the  slightest  effort  to  obtain  information  respecting 
them.    It  is  true  that  the  complaint  contains  an  allegation : 

"That  there  are  no  other  persons  in  existence,  except  as  hereinafter  stated, 
who  own  or  claim  or  may  claim  said  property  or  have,  or  claim,  or  may  haye 
or  claim  any  right  or  interest  in  or  lien  upon  the  same  or  any  part  thereof." 

There  is  nothing  "hereinafter  stated"  except  that  any  possible  owner 
or  claimant  is  designated  under  the  general  words  above  referred  to. 
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and  "that  after  diligent  inquiry  they  remain  unknown  to  the  plaintiff 
and  the  plaintiff  is  unable  to  ascertain  whether  any  of  them  are,  or 
are  not,  residents  of  this  state."  These  are  not  statements  of  a  fact, 
but  a  conclusion  of  law.  It  is  not  contained  in  the  examiner's  certifi- 
cate of  title,  and  the  conclusion  is  contradicted  by  the  statements  there- 
in contained,  which  is  made  a  part  of  said  complaint.  The  examiner 
certifies,  it  is  true,  that  the  title  to  the  property  in  question  is  vested  in 
plaintiff,  but  this  is  a  mere  expression  of  opinion,  and  not  the  state- 
ment of  a  fact.  The  statements  of  fact  therein  contained  are  to  the 
contrary.  The  Real  Property  I^aw  requires  that  after  specifically  nam- 
ing or  describing  as  defendants  those  persons  above  referred  to,  as  to 
actual  or  possible  owners  or  claimants  of  the  property  sought  to  be 
registered,  not  known  or  not  found,  the  examiner's  certificate  "shall 
state  fully  what  search  and  efforts  have  been  made  to  find  them"  (sec- 
tion 380),  and  "by  the  statements  of  fact  contained  in  said  certificate 
of  title,  or  by  separate  accompanying  affidavits,  or  by  any  other  or 
additional  evidence,  if  necessary,  stating  the  facts,  or  by  any  or  all 
of  these,  sufiioient  facts  must  be  shown  to  satisfy  the  court  that  all 
owners  and  claimants  of  tlie  property  sought  to  be  registered,  or  of 
any  right  or  interest  in  or  lien  upon  the  same  or  any  part  thereof, 
who  could  be  found  by  diligent  inquiry  are  duly  and  specifically  named 
and  made  parties  to  the  action."  Id.  §  380.  The  duty  of  the  court 
at  this  stage  of  the  proceeding  is  not  perfunctory.  It  is  not  justified 
in  relying  upon  the  conclusions  of  the  ofiicial  examiner  with  respect  to 
these  matters.  (Id.  §  385).  To  give  the  court  authority  to  act,  facts 
must  be  stated  clearly,  definitely,  and  explicitly,  and  not  inferences, 
conclusions,  or  opinions.  It  is  particularly  important  that,  before  au- 
thorizing the  commencement  of  an  action,  the  court  should  see  to  it 
that  every  possible  owner  or  claimant  to  the  property,  whose  name 
and  address  are  known  or  readily  ascertainable,  and  every  such  class 
of  owners  or  claimants  whose  names  are  unknown  but  who  can  be 
described  and  designated,  shall  be  specifically  named  in  the  complaint 
and  the  stmimons,  or  properly  designated  therein,  and  shall  be  per- 
sonally served  with  said  summons,  unless  the  court  is  satisfied  by  proof 
of  the  facts  that  the  plaintiff  has  been  or  will  be  unable  with  due 
diligence  to  make  personal  service  thereof.  Id.  §  385.  A  reason  for 
the  greatest  caution  at  this  stage  of  the  proceeding  arises  from  the 
ifact  that  under  our  statute  the  official  examiner  is  not  an  impartial 
officer  of  the  court,  as  is  the  case  in  some  other  jurisdictions,  but  is 
in  every  instance  the  employe  of  the  party  seeking  registration  of  his 
title.  The  purpose  of  this  act  is  not  to  permit  the  registration  of  de- 
fective or  imperfect  titles.  On  the  contrary,  it  is  made  the  duty  of 
the  court  to  see  to  it  that  no  judgment  of  registration  shall  be  made 
unless  the  court  is  satisfied  that  the  title  to  be  registered  shall  be  "free 
from  reasonable  doubt."  Id.  §  391.  A  most  onerous  and  responsible 
duty  is  imposed  upon  the  court  at  the  very  threshold  of  the  proceed- 
ings to  carefully  and  critically  examine  the  certificate,  the  abstract  and 
the  accompanying  affidavits,  and  to  see  to  it  that  assuming  all  of  the 
facts  therein  stated  (as  distinguished  from  mere  conclusions,  infer- 
ences, and  opinions)  to  be  true,  not  only  does  the  applicant  appear  to 
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have  a  title  free  from  reasonable  doubt,  but  that  every  person  who 
might  have  any  right  or  interest  therein  or  lien  thereon  is  specifically 
named  as  a  party  defendant,  if  such  name  is  known  or  can  be  ascer- 
tained. Unless  this  is  done,  the  court  is  without  jurisdiction  to  di- 
rect that  an  action  to  register  such  title  shall  be  commenced,  or  to 
authorize  the  issuing  or  service  of  a  summons  therein. 

[7]  But  it  may  be  urged  that  !'the  question  of  the  sufficiency  of 
the  proof  that  all  such  owners  and  claimants  who  can  be  found 
by  diligent  inquiry  are  duly  and  specifically  named  and  made  par- 
ties to  the  action  shall  be  for  the  court,"  and  that  "its  decision  that 
such  proof  is  sufficient  shall  be  shown  by  its  making  the  order  for  the 
service  of  the  summons  and  the  commencement  of  the  action  as  pre- 
scribed in  tliis  article,  and  such  decision  or  order  shall  not  be  drawn  in 
question  after  six  months  from  the  time  when  the  final  judgment  in 
the  action  is  entered."  Id.  §  380.  As  an  order  was  made  by  Sie  court 
permitting  the  commencement  of  the  action  and  the  issuance  of  the 
summons  in  the  form  above  described,  and  as  final  judgment  was  en- 
tered on  May  6,  1912,  is  this  question  longer  open  for  discussion? 
This  contention  is  sufficiently  answered  when  we  say  that  of  necessity 
this  statute  of  repose  can  have  no  application  to  a  case  where  plain- 
tiff's right  to  registration  is  contested,  and  where  a  final  judgment  in 
his  favor  is  before  this  court  for  review. 

[8]  But  beyond  that  there  is  a  distinction  between  a  case  where 
there  is  some  evidence  upon  which  the  court  may  act,  although  as  to 
the  weight  and  sufficiency  of  it  minds  may  differ,  and  a  case  where 
there  is  absolutely  no  evidence  upon  which  to  base  judicial  determina- 
tion. In  the  former  case  the  court  might  have  jurisdiction,  though  its 
decision  upon  the  facts  might  be  erroneous.  In  the  latter  case  it  has 
no  jurisdiction,  and  its  order  is  absolutely  void.  Kennedy  v.  Lamb, 
182  N.  Y.  228,  74  N.  E.  834,  108  Am.  St.  Rep.  800;  McCracken  v. 
Flanagan,  127  N.  Y.  493,  28  N.  E.  385,  24  Am.  St.  Rep.  481 ;  Seid- 
enburg  v.  Pesce,  140  App.  Div.  232,  125  N.  Y.  Supp.  107;  Blute  v. 
Fellowes,  143  App,  Div.  825, 128  N.  Y.  Supp.  18. 

[9]  The  papers  upon  which  the  order  directing  the  commencement 
of  this  action  and  the  issuance  of  the  summons  was  based,  although 
affirmatively  showing  persons  who  are  necessary  and  proper  persons 
to  be  specifically  named  in  the  complaint  and  in  the  said  summons,  is 
absolutely  silent  as  to  any  effort  made  to  ascertain  anything  with  re- 
gard to  either  of  these  persons,  with  the  exception  of  Edward  Long, 
Margaret  Lpng,  James  Long,  and  Ellen  Welsh.  As  to  these  the  state- 
ment of  the  official  examiner  is  as  follows : 

"Edward  Long  •  *  •  granted  life  estates  to  Ellen  Welsh  and  Margaret 
Long,  with  the  remainder  to  James  Long,  and  retained  a  life  estate  to  him- 
self. We  find,  further,  that  notwithstanding  the  above  Edward  Long  and 
his  wife  made  a  conveyance  of  said  property  to  Adam  Partenfelder  by  deed 
recorded  In  liber  1356,  at  page  501,  on  May  81,  1879.  On  Information  and 
belief  I  am  Batisfied  that  the  whereabouts  of  Edward  Long,  Margaret  Long, 
James  Long,  and  Ellen  Welsh  cannot  be  ascertained,  nor  in  fact  can  it 
be  ascertained  whether  either  of  them  is  still  alive." 

There  is  no  suggestion  as  to  the  sources  of  his  information,  the 
grounds  of  his  belief,  nor  any  fact  from  which  a  court  could  deter- 
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mine  that  each  of  the  persons  above  named  was  not  at  the  present  time 
living,  residents  of  this  city  and  within  the  jurisdiction  of  lliis  court. 
Upon  such  a  state  of  facts  the  court  was  without  jurisdiction  to  make 
any  order  for  the  issuance  of  a  summons  in  which  all  of  the  parties 
above  referred  to  were  not  specifically  named  or  appropriately  de- 
scribed, and  said  order  and  all  proceedings  subsequently  tiiereto  were 
absolutely  void. 

There  are  other  grounds  of  attack  upon  this  judgment  raised  by 
the  appellant.  In  view  of  the  conclusion  which  we  have  reached,  it 
is  unnecessary  to  consider  them. 

The  judgment  appealed  from  must  be  reversed,  with  costs  of  this 
appeal,  and  the  proceedings  dismissed,  with  costs. 

JENKS,  P.  J.,  and  RICH  and  STAPLETON,  JJ.,  concur.  CARR, 
J.,  not  voting. 


CITT  ft  STTBUBBAN  HOMES  CO.  ▼.  PEOPLE  et  aL 
(Supreme  Court,  Appellate  Dlrlsion,  Second  Department    June  13,  1913.) 

fiXOOBDS   (§   fl*) — BkOISTBATIOW   OT  liAND  TlTULS — JUBISDIOTION. 

Where  as  the  result  of  conveyances  small  gores  or  strips  were  left  In 
the  center  of  the  parcel  sought  to  be  registered,  title  to  which  strips  was 
In  others  not  parties  to  proceedings  for  registration,  without  showing  any 
cause  for  omitting  them,  the  court  did  not  obtain  JurlBdlctlon  to  direct 
that  an  action  to  register  such  title  be  commenced. 

[Ed.  Note. — For  other  cases,  see  Becords,  Dec.  Dig.  {  9.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  City  &  Suburban  Homes  Company  against  the  People 
of  the  State  of  New  York  and  George  F.  Martens,  Jr.,  and  another, 
as  executors  of  George  F.  Martens,  deceased.  From  a  final  judgment 
for  plaintiff  and  also  from  an  amended  judgment,  the  last-named  de- 
fendants appeal.    Reversed,  and  proceeding  dismissed. 

For  memorandum  decision  denying  certain  motions,  see  142  N.  Y. 
Supp.  1112. 

See,  also,  148  App.  Div.  920,  132  N.  Y.  Supp.  1124. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  STA- 
PLETON, JJ. 

Wm.  Bell  Wait,  Jr.,  of  New  York  City  (Henry  Crofut  White,  of 
New  York  City,  on  the  brief),  for  appellants. 
Gilbert  Ray  Hawes,  of  New  York  City,  for  respondent 

BURR,  J.  The  form  of  the  complaint  and  of  the  summons  in  this 
proceeding  is  similar  to  that  which  was  considered  in  Partenfelder  v. 
People,  etc.,  142  N.  Y.  Supp.  915,  decided  herewith.  No  persons  were 
originally  named  therein  as  parties  defendant  except  the  people  of 
the  state  of  New  York,  and  "all  other  persons,  if  any,  who  have  any 
right  or  interest  in  or  lien  upon  the  property  affected  by  this  action, 
or  any  part  thereof."    Subsequently  George  F.  Martens,  Jr.,  and  Ber- 

*For  oUier  euw  ««•  lame  topic  A  I  nuiibbb  1b  Dm.  *  Am.  Dlgi.  1S07  to  data,  A  B«p'T  Indazw 
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tha  C.  M.  Johnson,  as  executors  of  the  estate  of  George  F.  Martens, 
deceased,  were  made  additional  parties  defendant.  Answering  said 
complaint,  they  put  in  issue  all  of  the  material  allegations  thereof,  and 
specifically  pointed  out  various  defects  in  the  title  sought  to  be  regis- 
tered, which  appeared  upon  the  official  examiner's  certificate.  It  is 
necessary  for  us  to  consider  but  two  of  these.  In  thus  limiting  our 
examination  we  leave  undetermined  the  sufficiency  of  the  otiier  ques- 
tions raised  by  the  appellant. 

The  property  which  plaintiff  sought  to  have  registered  consists  of 
an  irregular  plot  of  ground,  shown  on  a  map  of  property  of  James 
B.  Clarke  and  others,  filed  in  the  office  of  the  clerk  of  Kings  county. 
It  comprises  parts  of  lots  47,  39,  40,  41,  and  60,  and  the  whole  of  lots 
42  to  46,  48,  50,  52,  54,  56,  and  58  on  said  map.  The  certificate  of 
title  states  that  in  1842  lot  47  was  conveyed  by  reference  to  the  said 
map  to  Benjamin  Davis,  and  that  in  1849  Davis  conveyed  said  lot,  with 
others,  to  Horatio  S.  Onderdonk.  In  the  latter  deed  the  premises  are 
not  described  by  reference  to  the  numbers  on  said  map,  but  by  metes 
and  bounds.  This  description  does  not  include  a  strip  of  ground  2V^ 
inches  wide  and  100  feet  deep  on  the  easterly  side  of  lot  47.  The  ef- 
fect of  this  is  to  leave  a  piece  of  ground,  being  part  of  that  for  which 
registration  is  sought,  18  feet  in  width  to  the  west  of  this  strip,  and 
another  and  larger  portion  to  the  east  thereof.  The  strip  which  was 
not  conveyed  separates  the  two.  The  title  to  this  strip  apparently  re- 
mained in  Davis.  Neither  Davis  nor  his  successors  in  interest  are 
specifically  named  as  parties  defendant  to  this  action,  nor  is  there  any 
fact  stated  showing  the  slightest  effort  to  ascertain  their  names  or  post 
office  addresses,  nor  that  it  would  not  be  possible  with  reasonable  dil- 
igence personally  to  serve  them  with  process.  According  to  said  cer- 
tificate, in  1882  a  portion  of  said  premises  was  owned  by  William  D. 
Murphy,  Mary  G.  Murphy,  EUa  L.  Murphy,  Anna  L.  Owen,  and  Liz- 
zie Paddock,  who  derived  their  title  through  one  William  D.  Murphy, 
to  whom  the  property  had  been  previously  conveyed  by  reference  to 
lot  numbers  on  the  Clarke  map.  They  attempted  to  convey  this  parcel 
of  ground  to  Robert  H.  G.  Murphy,  who,  in  April,  1910,  conveyed  to 
plaintiff  in  these  proceedings.  In  each  of  said  deeds  the  northerly  and 
one  of  the  southerly  courses  were  stated  to  be  at  right  angles  with 
Tillary  street,  and  the  easterly  courses  were  stated  to  be  parallel  there- 
to. As  appears  from  the  survey  attached  to  the  said  certificate,  the 
lines  of  the  lots  laid  down  on  the  said  map  did  not  intersect  Tillary 
street  at  right  angles. 

[1]  The  result  of  the  conveyances  in  this  form  was  to  leave  in  the 
center  of  the  parcel  of  land  for  which  registration  is  sought  small  gores, 
the  title  to  which  still  appears,  according  to  said  certificate,  to  be  in 
the  said  William  D.  Murphy  and  others.  There  is  a  failure  to  spe- 
cifically name  either  of  the.se  parties  as  defendants  in  this  proceeding, 
and  no  fact  is  stated  justifying  such  omission.  Within  the  rule  stated 
in  Partenfelder  v.  People  the  court  failed  to  obtain  jurisdiction  to  di- 
rect that  an  action  to  register  such  title  should  be  commenced,  or  to 
authorize  the  issue  of  the  summons  which  was  issued. 
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The  judgment  appealed  from  should  be  reversed,  with  costs,  and 
the  proceedings  dismissed,  with  costs. 

JENKS,  P.  J.,  and  RICH  and  STAPLETON,  JJ.,  concur.  CARR, 
J.,  not  voting. 

AALHOLM  et  al.  v.  PEOPLB. 

In  re  KENNEALLT. 

(Supreme  Conrt,  Appellate  Divlsioti,  First  Department    July  10,  1918.) 

EviDENCB  a  300*) — Pediobbe  Declabations — Pbelikirabt  Fboof. 

Declarations  offered  to  show  that  petitioner  was  the  son  of  a  certain 
Iierson  now  dead  so  as  to  make  him  the  half-brother  and  heir  of  decedent 
were  not  admissible,  in  absence  of  evidence  other  than  such  declaratlona 
to  prove  petitioner's  relationship  to  the  decedent's  family. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  |  1162 ;  Dea  Dig. 
S  300.*]  . 

Appeal  from  Special  Term,  New  York  County. 

Proceeding  by  Matthias  Aalholm  and  Robert  O'Brien,  as  executors 
of  William  A.  Kinnilly,  deceased,  against  the  People  of  New  York, 
in  which  John  Kenneally  petitioned  to  have  the  property  of  a  decedent 
paid  to  the  first  heir  at  law  and  next  of  kin.  From  an  order  of  the 
Special  Term  confirming  a  referee's  report  and  directing  the  State 
Treasurer  to  pay  to  petitioner  as  heir  at  law  and  next  of  kin  all  per- 
sonalty turned  in  to  the  Treasurer,  an  appeal  was  taken.  Order  re- 
versed, and  proceeding  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Thomas  Carmody,  Atty.  Gen.  (August  Merrill,  of  Utica,  of  coun- 
sel, and  Francis  M.  Ganley,  of  New  York  City,  on  the  brief),  for  the 
People. 

J.  Van  Vechten  Olcott,  of  New  York  City  (Nelson  H.  Tunnicliff 
and  Edward  K.  Sumerwell,  both  of  New  York  City,  on  the  brief), 
for  respondent 

CLARKE,  J.  William  A.  Kinnilly  died  in  Brooklyn  on  or  about 
April  16,  1868,  leaving  a  considerable  estate  of  both  real  and  personal 
property  and  a  will  which  was  duly  probated.  By  the  terms  of  the 
will,  after  several  small  legacies,  he  left  his  brother  "Edward  Kinnil- 
ly (or  Edward  Kinnealey,  as  he  used  to  sign  his  name)  provided  he 
shall  have  survived  me,"  the  sum  of  $20,000  for  his  own  use  and  ben- 
efit forever.  There  followed  a  bequest  of  the  said  sum  to  the  widow 
and  issue  of  his  brother  Edward  in  case  he  should  predecease  the  tes- 
tator, otherwise  to  the  residue  of  the  estate.  The  will  contained  this 
clause : 

"It  is  now  about  forty  years  since  I  parted  with  my  brother  Edward ;  the 
separation  took  place  in  Canada  at  a  place  called  Amherstberg;  he  was  go- 
ing to  the  state  of  Michigan.  Edward  was  born  on  the  30tb  of  July,  1813,  in 
England.    Our  father's  name  was  John ;  our  mother's  maiden  name  was  Mary 

*For  otItM'  casw  ■••  mud*  toplo  A  {  mumbu  In  Doc.  ft  Am.  Digs.  1907  to  date,  *  Rep'r  Ind«z«s 
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Finn.  Onr  parentB  were  both  natlTes  of  Ireland.  I  desire  partlcnlarly  my 
executors  to  make  diligent  inquiries  and  search,  particularly  about  Ann  Ar- 
bor, State  of  Michigan,  and  to  dlscoyer,  if  possible,  my  long  lost  brother, 
or,  in  the  event  of  his  death,  any  of  bis  legitimate  oflsprimg." 

The  residue  of  his  estate  was  left  in  trust  to  his  executors  for  cer- 
tain charitable  uses.  The  trust  was  declared  void  by  a  judgment  of 
the  Supreme  Court  dated  the  9th  day  of  December,  1870,  and  the  de- 
cree provided: 

"That  the  people  of  the  state  of  New  York,  defendants  in  this  action,  are, 
after  the  passing  of  the  accounts  of  the  plaintiff's  executors,  entitled  to  said 
moneys,  real  estate  and  property,  subject,  nevertheless,  to  the  claims  and 
lights  of  any  lawful  heirs  or  next  of  kin  of  said  deceased  who  may  hereafter 
be  discovered  or  appear." 

Since  the  payment  and  delivery  of  the  residue  of  the  property  of 
William  A.  Kinnilly  to  the  people  of  the  state,  upwards  of  100  peti- 
tioners have  claimed  this  property,  all  of  whose  claims  have  been  dis- 
allowed, and  the  claimants  declared  to  be  not  related  to  the  deceased. 
The  executors  made  the  searches  requested  by  the  will,  and  could  learn 
nothing  of  Edward.  In  1868  they  sent  a  man  by  the  name  of  Hoff- 
mann to  Canada,  and  he  testified  that  he  did  not  find  anybody  that 
had  heard  of  Edward  since  he  was  14  years  old. 

The  petitioner,  John  Kenneally,  of  Idaho  City,  Idaho,  claims  to  be 
a  half-brother  of  the  deceased  William  A.  Kinnilly.  The  father  of 
William  A.  Kinnilly,  the  deceased,  was  John  Kinneally,  a  sergeant 
in  the  sixty-eighth  regiment  of  infantry  in  the  British  army.  He  en- 
listed at  Castle  Bar,  County  Mayo,  Ireland,  December,  1816.  He  went 
with  his  regiment  to  Canada  in  1818,  was  stationed  in  different  parts 
of  Canada,  and  was  at  Amherstberg  1827  to  1829.  He  departed  from 
Amherstberg,  leaving  his  wife  and  sons  behind.  William  was  left  in 
care  of  Father  Fluet,  a  priest,  and  remained  with  him  about  two  years. 
Fluet's  testimony  was  that  he  first  knew  Kinneally  in  the  latter  part 
of  1828,  and  that  his  acquaintance  continued  until  his  regiment  was 
withdrawn;  that  he  appeared  to  be  about  50  years  of  age.  He  had 
never  heard  from  him  directly  after  he  left  Amherstberg.  He  was  a 
married  man ;  his  wife's  maiden  name  had  been  Mary  Finn.  He  had 
two  sons  by  his  said  wife  Mary  Finn,  William  and  Edward.  William 
was  then  15  or  16  and  Edward  a  couple  of  years  younger.  His  wife 
did  not  leave  Amherstberg  with  him.  She  remained  behind  for  a  short 
time,  and  afterwards  left  with  her  son  Edward.  He  was  informed 
at  the  time  that  she  had  gone  to  Ann  Arbor,  Mich.  He  never  saw 
her  afterwards.  She  was  younger  apparently  than  her  husband,  but 
the  disparity  in  their  years  was  not  great.  His  son  William  used  to 
assist  him  at  mass  as  an  acolyte.  As  John  Kinneally  was  about  to 
leave  he  begged  him  to  take  William.  He  consented  to  do  so  and  Wil- 
liam lived  with  him  as  a  member  of  his  household  from  the  departure 
of  his  father  until  the  year  1831.  Edward  clung  to  his  mother,  who 
separated  herself  from  her  husband  when  the  regiment  left.  They 
did  not  agree  together,  and  she  went  away  from  Amherstberg  with 
Edward,  and  William  remained  there  with  him.  Edward  was  sicldy. 
The  records  of  the  War  Office  show  tihat  Kinneally  embarked  for  Eng- 
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land  on  the  14th  of  August,  1829 ;  that  he  was  an  invalid  at  Chatham, 
having  arrived  on  the  8th  of  October.  He  was  discharged  at  Chat- 
ham on  January  13,  1830,  on  a  pension  of  six  pence  per  diem.  His 
regimental  discharge  papers  give  his  age  "about  38."  The  hospital 
record  states  "looks  much  older  than  he  is  by  discharge."  He  was 
paid  his  first  pension  in  London  on  the  29th  of  March,  1830,  and  on 
the  30th  was  transferred  to  Quebec.  His  declarations  are  dated  at 
York,  Upper  Canada,  and  he  commuted  his  pension  in  1832.  He  re- 
ceived a  grant  of  200  acres  of  land  as  a  discharged  sergeant  of  the 
sixty-eighth  raiment.  As  appears  by  his  discharge  papers  he  was  by 
occupation  a  servant. 

The  foregoing  facts  have  been  matters  of  record  for  many  years  in 
the  various  proceedings  taken  to  secure  this  estate,  and  were  accessible 
to  petitioner  who  began  a  proceeding  some  19  years  prior  to  that  at 
bar,  which  was  not  pushed  to  a  conclusion.  It  appears  then  that  Ser- 
geant John  was  back  in  Canada  in  1830,  about  a  year  after  he  left  there, 
leaving  his  wife  and  children.  This  was  the  state  of  the  evidence 
when  the  referee  received  certain  declarations  testified  to  by  the  claim- 
ant and  his  witnesses. 

The  petitioner  claims  that  he  is  the  son  of  Sergeant  John  by  a  sub- 
sequent marriage,  and  therefore  the  half-brother  of  the  deceased, 
William.  He  testified  that  he  was  bom  August  29,  1833,  at  a  place  on 
the  Canada  side  of  Niagara  Falls  now  called  Falls  View ;  that  his  fa- 
ther was  John  Kinneally,  and  his  mother  was  Margaret  Kearns  Hardi- 
man ;  that  his  mother  had  a  daughter  by  her  first  husband,  Hardiman, 
by  the  name  of  Mary ;  that  she  came  to  live  with  his  mother  about  2 
years  before  her  death,  and  subsequently  married  James  Moan  and 
thereafter  died  in  Cleveland  about  26  years  ago,  leaving  children; 
that  he  was  12  or  13  years  .old  when  his  mother  died  in  18w  at  Cleve- 
land, Ohio ;  and  that  his  mother  told  him  he  was  two  years  and  two 
months  old  when  his  father  died.  She  said  he  died  at  Cleveland.  Pe- 
titioner says : 

"I  don't  remember  him  at  all,  have  no  recollection  of  my  father  at  all, 
not  the  slightest" 

Without  connecting  his  mother  with  Sergeant  John  or  the  decedent 
William,  or  any  member  of  the  Kinneally  family,  claimant  was  per- 
mitted to  testify  as  to  what  he  said  his  mother  had  told  him  from  the 
time  he  was  able  to  remember  until  her  death,  when  he  was  about  12 
years  old.  He  said  his  mother  told  him  that  his  father  was  a  soldier 
in  the  British  army ;  that  he  learned  that  it  was  the  sixty-eighth  British 
foot  regiment  not  from  his  mother,  but  when  claimant  was  in  Canada ; 
that  his  mother  said  his  father  was  born  in  county  Tipperary,  Ireland ; 
•  that  he  was  a  widower  at  the  time  she  married  him,  and  had  two 
sons,  William  and  Edward;  that  one  of  them  had  gone  to  study  as 
a  priest ;  that,  upon  leaving  the  army,  his  father  was  head  waiter  for 
Adam  Crysler ;  that,  instead  of  accepting  a  pension,  he  commuted  and 
took  crown  lands  on  the  Penetanguishene  road ;  that  he  and  his  mother 
had  discussed  the  lands ;  that  these  lands  were  in  the  r^on  west  of 
Georgian  Bay;  that  his  mother  said  that  his  father  repeatedly  said 
that  these  lands  should  be  the  claimant's;  that  his  mother  told  him 
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that  it  was  his  father's  dying  wish  that  the  claimant  should  have  the 
crown  lands  given  to  him  on  the  Pehetanguishene  road. 

There  was  testimony  admitted  from  what  were  called  the  Cleveland 
witnesses,  Rose  Dangle,  Margaret  Coughlin,  Jennie  Moan,  Katie  Weet, 
and  John  Moan.  These  were  the  children  of  Mary  Hardiman  Moan 
who  was  the  daughter  of  Margaret  Kearns  Hardiman,  and  conse- 
quently, as  petitioner  claims,  his  half-sister.  These  nieces  and  neph- 
ew by  the  half  blood  of  the  petitioner  were  permitted  to  testify  to  dec- 
larations made  to  them  by  their  mother  of  declarations  made  to  her 
by  their  grandmother,  whom  petitioner  claims  was  his  mother.  There 
is  not  a  scintilla  of  evidence  tending  to  show  relationship  between 
either  of  the  declarants  and  William  A.  Kinnilly,  the  decedent,  .or 
Sergeant  John  or  Edward,  except  the  declarations  themselves,  and 
there  is  not  a  scintilla  of  evidence  except  the  declarations  so  testified 
to  of  the  claimant's  mother  and  half-sister  to  furnish  a  foundation  for 
the  presimiption  of  the  death  of  Mary  Finn  Kinneally,  the  sergeant's 
wife,  or  the  marriage  of  Margaret  Kearns  Hardiman  with  the  ser- 
geant. That  is,  the  elemental  fact  of  relationship  to  Sergeant  Kinneal- 
ly is  supported  only  by  declarations  which  are  not  admissible  until  that 
fact  is  proved  aliunde. 

In  Fulkerson  v.  Holmes,  117  U.  S.  389,  6  Sup.  Ct.  780,  29  L.  Ed. 
915,  the  court  said: 

"The  role  is  that  declarations  of  deceased  persons  who  were  de  }are  re- 
lated by  blood  or  marriage  to  the  family  In  question  may  be  given  in  evi- 
dence In  matters  of  pedigree  [citing  cases].  A  qualification  of  the  rule  is 
that,  before  a  declaration  can  be  admitted  in  evidence,  the  relationship  of 
the  declarant  with  the  family  most  be  established  by  some  proof  independ- 
ent of  the  declaration  itself." 

In  Young  v.  Shulenberg,  165  N.  Y.  385,  59  N.  E.  135,  80  Am.  St. 
Rep.  730,  the  same  rule  is  stated  as  follows : 

"Pedigree  is  the  history  of  family  descent,  which  Is  transmitted  from  one 
generation  to  another  by  both  oral  and  written  declarations;  and,  unless 
proved  by  hearsay  evidence,  it  cannot  in  most  Instances  be  proved  at  all. 
Hence  declarations  of  deceased  members  of  a  family  made  ante  litem  motam 
are  received  to  prove  family  relationship,  including  marriages,  births,  and 
deaths,  and  the  facts  necessarily  resulting  from  those  events.  •  •  •  Be- 
fore the  declarations  can  be  received,  however,  as  evidence  of  x>edigree,  It 
must  appear  that  the  person  making  them  was  a  member  of  the  family,  and 
that  he  is  dead,  incompetent,  or  beyond  the  Jurisdiction  of  the  court.  There- 
fore before  the  declarations  of  Anne  ElUce,  as  contained  in  the  recital  of  her 
deed,  could  be  received  in  evidence  on  the  question  of  pedigree,  it  was  neces- 
sary for  the  plaintiff  to  show  that  she  was  a  member  of  the  family  of  Alex- 
ander Ellice,  and  that  she  could  not  be  produced  or  testify  owing  to  one 
of  the  contingencies  named.  While  the  law  required  that  her  relationship 
to  the  Elllce  family  should  be  shown  by  evidence  independent  of  her  own 
declarations,  still,  as  was  recently  held  in  an  important  case,  'but  slight  proof 
of  the  relationship  will  be  required,  since  the  relationship  of  tiie  declarant 
with  the  family  might  be  as  difficult  to  prove  as  the  very  fact  in  contro- 
versy' "—citing  the  Fulkerson  Case,  supra. 

In  both  of  the  cases  cited  the  declarations  were  contained  in  ancient 
deeds,  which,  with  the  original  patents  to  the  lands  in  question  and 
other  muniments  of  title  duly  recorded,  had  been  in  the  possession  of 
the  parties  tendering  them  for  many  years. 
142  N.Y.S.— 69 
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The  most  recent  case  in  this  state  is  La3^on  v.  Kraft,  111  App.  Div. 
842,  98  N.  Y.  Supp.  72.  In  that  case  the  decedent  was  a  Mrs.  St. 
Joihn.  The  plaintiff  testified  to  declarations  of  his  mother,  his  grand- 
mother, and  his  great-grandmother,  Mrs.  Hyer,  to  the  effect  that  Mrs. 
St.  John  was  the  daughter  of  Mrs.  Bos,  who  was  the  daughter  of  Mrs. 
Hyer,  his  great-grandmother,  and  hence  the  sister  of  his  grandmother. 
The  plaintiff  by  competent  evidence,  independent  of  these  declarations, 
had  proved  his  own  descent  from  Daniel  and  Katherine  Hyer,  his 
great-grandparents.  To  prove  the  decedent's  descent  from  the  same 
ancestors,  plaintiff  offered  in  evidence  certain  records  of  the  Collegiate 
Reformed  Church  in  the  city  of  New  York,  The  trial  court  held  there 
was  not  sufficient  proof  of  the  authenticity  of  these  records  lo  entitle 
them  to  be  received  in  evidence,  and  that,  without  them,  there  was  no 
independent  proof  that  plaintiff's  ancestors  were  members  of  the  fami- 
ly of  Mrs.  St.  John,  the  deceased, /sufficient  to  entitle  declarations  of 
deceased  persons  to  be  given  in  evidence.    This  court  said: 

"We  tblnk  the  court  erred  In  not  recelTlng  the  records  offered  In  evidence. 
*  *  *  Before  these  declarations  can  be  received  In  evidence,  however,  it 
must  appear  that  the  person  making  them  was  a  member  of  the  family 
whose  descent  Is  sought  to  be  traced.  •  «  •  Had  the  records  been  received 
in  evidence,  they  would  have  tended  to  show  that  Anna  E.  St.  John  was  a 
member  of  the  family  of  plaintiff's  grandmother  and  great-grandmother,  who 
were  dead,  and  the  declarations  of  these  persons  as  to  the  relationship  of 
Anna  and  her  mother  to  the  plaintiff's  grandmother  would  Iiave  been  proper, 
as  well  as  their  declarations  as  to  the  decease  of  other  members  of  the  family, 
without  issue." 

Blackburn  v.  Crawford,  3  Wall.  (70  U.  S.)  175,  18  L.  Ed.  186,  was 
an  action  in  ejectment.  Dr.  Crawford  died  intestate.  His  brother, 
Thomas  B.  Crawford,  died  before  him.  His  children  claimed  the  es- 
tate as  nephews  and  nieces  of  the  intestate.  As  said  in  the  statement 
of  facts,  their  "title  ♦  •  •  was  clear,  but  for  a  single  difficulty — 
the  fact  that  their  legitimacy  was  called  in  question."  The  family 
name  of  the  mother  was  Elizabeth  Taylor.  Prior  to  this  action, 
Thomas  B.  Crawford  being  dead,  she  gave  under  oath,  in  a  judicial 
proceeding,  her  own  account  of  her  relations  to  him;  and,  while  ad- 
mitting that  their  relations  were  meretricious  at  the  commencement 
thereof,  testified  to  a  secret  marriage  after  the  birth  of  two  of  the 
children.  To  prove  the  marriage,  counsel  for  the  children,  plaintiffs 
in  the  case,  offered  in  evidence  the  deposition  of  a  priest  to  prove  that 
he  had  frequently  heard  Sarah  Evans  say  that  Mr.  Thomas  B.  Craw- 
ford and  Elizabeth  Taylor  were  married.  In  order  to  lay  a  founda- 
tion for  this  testimony,  it  was  proved  aliunde  that  Sarah  Evans  was 
the  sister  of  Elizabeth  Taylor,  and  that  she  had  been  dead  several 
years.    The  testimony  was  admitted  under  objection.    Swayne,  J.: 

"The  first  exception  relates  to  the  admission  of  evidence  as  to  what  Sarah 
Evans  had  said  in  regard  to  the  marriage  of  her  sister,  Elizabeth  Taylor, 
with  Dr.  Crawford.  Greenleaf  says  (1  Ev.  §  103) :  'It  is  now  settled  that  the 
law  resorts  to  hearsay  evidenc*  in  the  case  of  ];)edlgree  upon  the  ground  ot 
the  interest  of  the  declarants  in  the  person  from  whom  the  descent  is  made 
out,  and  their  consequent  interest  in  knowing  the  connections  of  the  family. 
The  rule  of  admission  is  therefore  restricted  to  liie  declarations  of  deceased 
persons  who  were  related  by  blood .  or  marriage  to  the  person  and  thoefore 
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Interested  In  the  succession  in  question.'  It  Is  well  settled  that,  before  the 
declarations  can  be  admitted,  the  relationship  of.  the  declarant  to  the  fam- 
ily must  be  established  by  other  testimony.  1  Taylor  on  Et.  |  676.  Here  the 
question  related  to  the  family  of  Dr.  Crawford.  The  defendants  in  error 
claimed  to  belong  to  the  family  and  to  be  his  nephew  and  nieces.  To  prove 
this  relationship,  it  was  comi>etent  for  them  to  give  in  evidence  the  declara- 
tions of  any  deceased  member  of  that  family.  But  the  declarations  of  a  per- 
son belonging  to  another  family,  such  person  claiming  to  be  connected  with 
the  family  only  by  the  intermarriage  of  a  member  of  each  family,  rests  upon 
a  different  principle.  A  declaration  from  such  a  source  of  the  marriage  which 
constitntes  the  affinity  of  the  declarant  is  not  such  evidence  aliunde  as  the 
law  requires.  It  is  insisted  by  the  defendants  in  error,  upon  the  authority 
of  Monkton  v.  Attorney  General,  2  Kussell  &  Milne,  156,  that  it  was  sufii- 
cient  to  show  the  relationship  of  the  declarant  to  Elizabeth  Taylor.  None 
of  the  writers  on  the  law  of  evidence  have  given  it  so  wide  a  scope.  Hub- 
back  on  Succession,  660,  thus  states  the  principle  which  it  decides:  'It  is 
sufficient  that  the  declarant  be  connected  by  extrinsic  evidence  with  one 
branch  of  the  family  touching  which  his  declaration  is  tendered.'  Lord 
Brougham  himself  said  in  that  case :  'I  entirely  agree  that,  in  order  to  admit 
hearsay  evidence  in  pedigree,  you  must,  by  evidence  de  hors  the  declara- 
tions, connect  the  persons  making  them  with  the  family.  To  say  that  you 
cannot  prove  the  declarations  of  A.,  who  is  proved  to  be  a  relation  by  blood 
.of  B.,  touching  the  relationship  of  B.,  with  C,  unless  you  have  first  connected 
him  with  C,  is  a  proposition  which  has  no  warrant,  either  In  the  principle 
upon  which  hearsay  Is  let  In,  or  in  the  decided  cases.'  If  it  had  been  proved 
by  Independent  testimony  that  Sarah  E]vans  was  related  by  blood  to  any 
branch  of  the  family  of  David  Crawford,  and  her  declarations  had  been  of- 
fered to  prove  the  relationship  of  another  person  claiming,  or  claimed  to  be- 
long also  to  that  family,  this  case  would  be  in  point.  Sut  the  declaration  of 
Sarah  Evans  offered  to  prove  that  her  sister  was  connected  by  marriage  with 
a  member  of  that  family  was  neither  within  the  principle  nor  the  language 
of  that  authority.  •  •  •  In  Doe  v.  Fuller,  2  Moore  &  Payne,  24,  Chief 
Justice  Best  said :  'If  there  were  no  other  evidence  than  the  declarations  of 
John  to  show  that  James  was  a  member  of  the  family,  they  could  not  have 
been  received,  as  that  would  be  carrying  the  rule  as  to  the  admissibility  of 
hearsay  evidence  further  than  had  ever  yet  been  done,  viz.,  to  allow  a  party 
to  claim  an  alliance  with  a  family  by  the  bare  assertion  of  it'  We  think  the 
court  erred  in  admitting  the  testimony." 

In  the  case  at  bar  the  decedent  William  is  shown  by  competent 
evidence  to  be  the  son  of  Sergeant  John,  but  the  only  testimony  of- 
fered to  show  that  the  petitioner  is  also  the  son  of  Sergeant  John  and 
the  half-brother  of  the  decedent,  are  his  own  statements,  and  the  dec- 
larations of  his  dead  half-sister  by  another  father  and  of  his  dead 
mother  that  she  was  the  second  wife  of  Sergeant  John  who  at  the 
time  he  married  her  was  a  widower.  There  are  no  tombstones,  deeds, 
records,  documents,  letters,  diaries,  or  entries  in  old  Bibles.  The  proof 
is  made  by  declarations  alone  with  no  evidence  aliunde  making  the 
declarations  competent.  We  think,  therefore,  that  the  testimony  as 
to  the  said  declarations  was  erroneously  admitted  in  evid«nce.  With- 
out said  testimony  there  is  nothing  to  support  the  order  appealed  from. 

But  from  a  careful  examination  of  the  whole  record  we  are  further 
of  the  opinion,  even  if  the  alleged  declarations  were  admissible,  that, 
under  the  peculiar  circumstances  of  this  case,  the  entire  absence  of 
independent  evidence  supplemental  to  that  which  had  been  matter  of 
record  in  the  courts  of  this  state  for  many  years  prior  to  this  proceed- 
ing, the  case  with  the  known  facts  could  be  transmuted  into  alleged 
declarations,  the  19-year  interval  between  the  first  proceeding  by  the 
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claimant  and  this  and  other  suspicious  matter,  a  finding  that  the  claim- 
ant is  the  son  of  Sergeant  John  Kinneally  and  the  half-brother  of  the 
decedent,  William  A.  Kinnilly,  is  not  supported  by  evidence  sufficient 
to  uphold  the  order  appealed  from. 

The  order  should  therefore  be  reversed,  with  costs  and  disburse- 
ments to  the  appellant,  and  proceeding  dismissed,  with  $10  costs  and 
disbursements.    All  concur. 


DEIOHES  V.  WESTERN  DEVBIiOPMBNT  CO. 
(Supreme  Coort,  Appellate  Division,  First  Department    July  10,  1013.) 

1.  Smc-Off  and  Countebclahc  (§  9*) — Equitablb  CocNTEBotAiic — Defenses. 

A  defendant  In  an  action  at  law  may  not  plead  an  equitable  counter- 
claim for  the  cancellation  of  an  agreement  between  plalntlfC  and  defend- 
ant and  the  members  of  a  firm  not  made  parties,  but  the  facts  are  avail- 
able only  as  a  defense. 

[Ed.  Note. — For  other  cases,  see  Set-Ofl  and  Counterclaim,  Cent  Dig.  | 
12;   Dec.  Dig.  §  9.*] 

2.  Tbial  (J  4*) — ^Action  at  Law — Equitable  Issues. 

Where  the  tacts  pleaded  by  defendant  at  law  as  an  equitable  counter- 
claim are  available  only  as  a  defense,  the  issues  raised  on  the  facts 
pleaded  in  the  form  of  a  counterclaim  for  equitable  relief  and  on  the  re- 
ply thereto  cannot  be  tried  in  advance  of  the  trial  of  the  other  Issues. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  §§  8-10;  Dec.  Dig. 
t  4.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Maurice  Deiches,  as  receiver  of  the  iEtna  Indemnity 
Company,  against  the  Western  Development  Company.  From  an  or- 
der directing  that  issues  arising  on  defendant's  counterclaim  be  first 
tried  at  Special  Term,  plaintiff  appeals.  Reversed,  and  motion  de- 
nied. 

See,  also,  142  N.  Y.  Supp.  933. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

George  M.  Mackellar,  of  New  York  City,  for  appellant. 

Frank  H.  Piatt,  of  New  York  City  (Robert  H.  Ewell,  of  New  York 
City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  at  law  in  which  the  defendant 
interposed  an  equitable  counterclaim,  among  other  things,  for  the  can- 
cellation of  an  agreement  made  between  the  parties  and  the  firm  of 
Otto  Heinze  &  Co.,  the  members  of  which  are  not  parties  to  this  ac- 
tion. It  is  manifest  that  the  members  of  said  firm  are  necessary  par- 
ties to  any  action  for  the  cancellation  of  the  agreement. 

[1]  While,  therefore,  the  defendant  has  in  form  pleaded  an  equi- 
table counterclaim  for  this  and  other  relief,  it  is  perfectly  plain  that 
the  counterclaim  is  not  good,  and  that  the  defendant  was  not  entitled 
to  any  relief  thereunder  when  the  order  was  made,  and  if  he  were  he 
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would  not  be  so  entitled  now,  for  on  an  appeal  from  the  order  allow- 
ing an  amendment  to  the  answer  and  requinng  the  plaintiff  to  join  the 
members  of  said  firm  as  parties,  which  was  argued  and  is  to  be  de- 
cided herewith,  we  are  reversing  the  order  and  denying  the  motion. 
The  facts  upon  which  the  equitable  counterclaim  is  based  can  there- 
fore be  of  no  avail  to  the  defendant  in  this  action  except  as  a  defense. 

[2]  Characterizing  them  as  a  counterclaim  does  not  entitle  the  de- 
fendant to  have  a  trial  of  the  issues  arising  thereon  at  Special  Term 
in  advance  of  the  trial  of  the  other  issues.  Cohen  v.  Am.  Surety  Co. 
No.  1,  129  App.  Div.  166-171,  113  N.  Y.  Supp.  375.  If  the  facts 
pleaded  in  the  counterclaim  constitute  a  defense,  they  may  be  proved 
at  Trial  Term  when  the  plaintiff  brings  the  action  on  for  a  hearing; 
and,  since  for  the  reasons  stated  he  cannot  have  the  equitable  relief 
demanded,  there  is  no  occasion  for  a  separate  trial  of  the  issues  arising 
on  the  facts  pleaded  in  form  as  a  counterclaim  for  equitable  relief  and 
on  the  reply  thereto.  White  v.  Shonts,  154  App.  Div.  428,  139  N.  Y. 
Supp.  169. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs.    All  concur. 


DEICHES  v.  WESTERN  DEVELOPMENT  CO. 

(Supreme  Conrt,  Appellate  Division,  First  Department    July  10,  1913.) 

PABTIE8  (I  61«) — Action  at  Law — Bbingino  in  Tbibd  Febsom  to  Litioatk 
Equttabue  Ciaims. 

A  defendant,  in  an  action  at  law  on  notes  esecnted  by  him,  may  not 
compel  plaintiff  to  bring  into  the  action  the  partners  of  a  firm,  by  rea- 
son of  the  fact  that  he  seeks  by  an  equitable  counterclaim  the  cancella- 
tion of  a  tripartite  agreement  between  plaintiff  and  defendant  and  the 
partners,  where  neither  the  notes  nor  the  agreement  show  that  the  part- 
ners are  liable  on  the  notes  or  over  to  defendant,  since,  if  the  facts  re- 
lied on  by  virtue  of  the  agreement  constitute  a  defense,  defendant  may 
protect  himself  on  proving  the  facts  as  a  defense,  and  if  they  do  not 
constitute  a  defense,  and  it  is  necessary  to  cancel  the  agreement,  his 
remedy  is  by  action  against  plaintiff  and  the  partners  and  a  stay  of  the 
action  on  the  notes  pending  trial  of  the  suit  to  cancel. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  §{  77-82 ;  Dec.  Dig. 
8  51.*] 

Appeal  from  Special  Term,  New  York  County. 
,  Action  by  Maurice  Deiches,  as  receiver  of  the  ^'tna  Indemnity 
Company,  against  the  Western  Development  Company.  From  an  order 
granting  leave  to  defendant  to  serve  an  amended  answer  and  directing 
that  individuals  composing  a  firm  be  brought  into  the  action  as  addi- 
tional parties  defendant,  and  that  the  summons  and  complaint  be 
amended  accordingly,  and  that  plaintiff  cause  the  same  to  be  served  on 
them,  plaintiff  appeals.     Reversed,  and  motion  denied. 

See,  also,  142  N.  Y.  Supp.  932. 

Argued  before  INGRAHAM,  P.  T.,  and  LAUGHLIN,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 
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George  M.  Mackellar,  of  New  York  City,  for  appellant. 
Frank  H.  Piatt,  of  New  York  City  (Robert  H.  Ewell,  of  New  York 
City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  at  law  to  recover  $30,000  and 
interest  on  six  promissory  notes  for  $5,000  each,  made  by  the  defend- 
ant payable  to  its  own  order,  which,  it  is  alleged,  the  defendant  in- 
dorsed and  delivered  for  value  before  maturity  to  the  ^tna  Indemnity 
Company,  of  which  the  plaintiff  is  receiver.  The  defendant  interposed 
an  answer  containing  a  counterclaim  for  the  cancellation  of  an  agree- 
ment dated  November  19,  1909,  executed  by  and  between  the  defend- 
ant as  party  of  the  first  part,  the  JEtna  Indemnity  Company  as  party 
of  the  second  part,  and  said'copartnership  firm  of  Otto  Heinze  &  Co. 
as  parties  of  the  third  part,  pursuant  to  which,  it  is  alleged,  the  notes 
upon  which  the  actioh  is  based,  and  two  others  not  yet  due,  were  given 
by  the  defendant  to  said  indemnity  company  upon  an  agreement  on 
its  part  that  upon  payment  of  the  notes  and  of  $5,000  in  addition 
thereto  it  would  transfer  to  the  defendant  six  certain  judgments 
against  Otto  Heinze  &  Co. ;  and  it  is  alleged  therein  that  there  were  no 
such  judgments  as  those  referred  to  in  3ie  agreement,  that  the  agree- 
ment was  executed  through  mutual  mistake  of  fact  with  respect  to  the 
existence  of  the  judgments,  and  that  defendant  has  made  the  cash 
payment  of  $5,000,  and  judgment  is  demanded  that  plaintiff  be  re- 
strained from  indorsing  or  transferring  the  notes,  and  that  they  be 
surrendered  for  cancellation,  and  that  the  agreement  be  canceled.  The 
plaintiff  served  a  reply  to  the  counterclaim  denying  the  allegations  with 
respect  to  the  agreement  having  been  executed  by  mutual  mistake,  and 
with  respect  to  the  judgments  not  being  in  existence. 

The  said  tripartite  agreement,  a  copy  of  which  was  annexed  to  and 
made  a  part  of  the  answer,  shows  that  it  was  made  for  the  purpose  of 
readjusting  the  affairs  of  Otto  Heinze  &  Co.,  and  that  the  plan  was 
that  the  defendant  agreed  to  purchase  certain  judgments  against  said 
firm  which,  it  was  recited  in  tne  agreement,  were  owned  by  the  indem- 
nity company,  and  upon  payment  of  certain  amounts  therein  specified 
was  to  receive  an  assignment  of  th«  judgments,  and  it  is  to  be  inferred, 
although  not  expressly  stated,  that  the  defendant  was  also  to  come  in- 
to possession  of  the  assets  of  said  firm,  which  it  is  recited  in  the  agree- 
ment exceeded  its  liabilities.  These  facts  are  also  pleaded  as  a  sep- 
arate defense  to  the  action.  The  sufficiency  of  the  facts  pleaded  in  the 
separate  defense  is  not  presented  for  decision  and  no  opinion  is  ex- 
pressed thereon.  The  point  presented  for  decision  is  whether  the  Spe- 
cial Term  properly  authorized  the  defendant  to  amend  its  answer,  and 
had  power  to  require  plaintiff  to  bring  in  the  members  of  said  firm  as 
parties  defendant.  The  amendment  to  the  answer  which  has  been  al- 
lowed related  only  to  the  equitable  counterclaim  and  was  evidently 
only  desired  in  connection  with  bringing  in  the  members  of  the  firm, 
and  to  perfect  the  counterclaim. 

Neither  upon  the  face  of  the  notes  nor  by  the  agreement  does  it 
appear  that  the  members  of  the  Heinze  firm  were  to  become  parties  to 
or  in  any  manner  liable  upon  the  notes,  or  even  liable  over  to  defend- 
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ant.  If  the  facts  pleaded  constitute  a  defense  to  the  action  on  the 
notes,  the  defendant  may  protect  itself  fr<Hn  liability  on  proving  the 
facts  as  a  defense.  If,  however,  they  do  not  constitute  a  defense,  and 
it  be  necessary  for  the  protection  of  the  defendant  to  have  the  agree- 
ment canceled,  then  its  remedy  would  seem  to  be,  to  bring  an  action 
against  the  plaintiflE  and  the  members  of  the  Heinze  firm  for  the  requi- 
site relief,  and  to  obtain  a  stay  of  proceedings  in  this  action  pending 
the  trial  of  its  suit  in  equity. 

There  is  no  authoritative  precedent  for  requiring  a  plaintiff  in  an 
action  at  law  at  the  instance  of  a  defendant  to  bring  in  third  parties 
and  litigate  an  equitable  counterclaim  (Chapman  v.  Forbes,  123  N.  Y. 
532,  26  N.  E.  3 ;  Bauer  v.  Dewey.  166  N.  Y.  402,  60  N.  E.  30;  Long 
v.  Burke,  105  App.  Div.  457,  94  N.  Y.  Supp.  277;  Dickinson  v.  Tysen, 
125  App.  Div.  735,  110  N.  Y.  Supp.  269);  but  a  different  rule  prevails 
with  respect  to  suits  in  equity  (Dickinson  v.  Tysen,  supra).  The  au- 
thority upon  which  the  learned  counsel  for  the  respondent  appears  to 
rely  is  Gittleman  v.  Feltman,  191  N.  Y.  205,  83  N.  E.  969.  That  was 
likewise  an  action  at  law ;  but  there  the  application  to  bring  in  an  ad- 
ditional defendant  was  made  by  the  plaintiff,  .and  the  court  announced 
the  true  test  of  the  right  to  amend  the  summons  and  complaint  pur- 
suant to  the  provisions  of  section  723  of  the  Code  of  Civil  Procedui\e 
by  bringing  m  another  party,  to  be  whether  such  party  could  have 
been  joined  as  a  party  defendant  originally.  The  opinion  contains 
some  observations  which  tend  to  support  the  contention  of  the  respond- 
ent; but  they  are  to  be  read  in  the  light  of  the  facts  upoft  which  the 
court  was  adjudicating,  and  as  so  read  they  contain  no  warrant  for 
the  order  from  which  the  appeal  has  been  taken. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs.    All  concur. 


BEICHARD  V.  HUTTON  et  aL 
(Supreme  Court,  Appellate  Division,  Tbtrd  Department    July  8,  1913.) 

1.  Ebtopfki.  (J  75*) — Clothing  Anothkb  with  Atjthobitt — Cobpobate  Stock. 

Plaintiff,  who,  having  negotiated  with  B.,  an  employe  of  defendants, 
"B.  F.  H.  &  Co.,"  brokers,  authorized  to  receive  stock  on  their  behalf, 
to  loan  stock  to  them,  was  not  as  matter  of  law  guilty  of  such  negligence 
as  to  prevent  her  recovering  of  defendants  for  conversion  of  the  stock, 
B.  having  disposed  of  It  to  defendants  as  his  own,  and  they  having  sold 
it,  because,  he  having  represented  to  plaintiff  that  it  was  necessary  to 
have  the  stock  in  defendants'  name  that  they  might  use  it  as  collateral, 
she  signed  an  instrument,  prepared  on  th^  paper,  and  brought  to  her 
by  him,  reciting:  "This  is  to  certify  that  I  pass  title  on  •  *  •  shares 
•  •  *  standing  In  my  name  to  B.,  and  give  him  power  to  transfer 
the  above  certificate  to  the  name  of  E.  F.  H.  ft  Co." 

[Ed.  Note. — ^For  other  cases,  see  Estoppel,  Cent  Dig.  K  192-196:  I>ec. 
Dig.  I  76.*] 

2.  ^OVEB  AND  CONVEBSION  ({  17*) — STOC?  IN  BbOKXB'B  HaNDS. 

Though  stock  delivered  by  plaintiff  to  B.,  an  employ^  of  defendants, 
brokers,  authorized  to  receive  stock  on  their  behalf,  to  be  held  by  de- 
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fendants  and  sold  for  plalntlfTi  benefit  when  It  reached  a  certain  price, 
stood  in  "street  names,"  and  was  Indorsed  in  blank,_tbey  were  liable  for 
its  conversion,  B.  having  disposed  of  It  to  them  as  his  own,  and  they 
having  sold  it,  plaintiff  not  having  neglected  any  proper  precaution. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Dec.  Dig. 
S  17.*] 

3.  Labcent  (§  16*) — PoBSEssiow  FOB  Special  Pubpobi!. 

The  taking  and  conversion  of  chattels  with  felonious  Intent  by  one  hav- 
ing possession  of  them  with  consent  of  the  owner,  such  possession  being 
given  only  for  a  special  purpose,  is  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent  Dig.  if  89-12;  Dec.  Dig. 
{  15.*] 

4.  Sales  (8  226*) — Chattels  Bought  fbou  Thief. 

One  buying  chattels  from  one  having  larcenous  possession  gets  no  ti- 
tle, and,  so  having  disposed  of  them,  is  liable  for  their  conversion. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  |f  626-644;  Dea  Dig. 
S  226.*] 

Appeal  from  Special  Term,  Rensselaer  Ojunty. 

Action  by  Harriet  N.  K.  Reichard,  administratrix  of  Charles  E. 
Kilmer,  deceased,  against  Edward  F.  Hutton  and  others.  From  a 
judgment  on  a  verdict  for  plaintiff,  and  from  an  order  denying  a  mo- 
tion for  new  trial,  and  from  an  order  granting  an  additional  allow- 
ance, defendants  appeal.    AfHrmed. 

See,  also,  131  App.  Div.  625,  116  N.  Y.  Supp.  127;  148  App.  Div. 
813,  133  N.  Y.  Supp.  44. 

Argued  May  term,  1913,  before  SMITH,  P.  J.,  and  KELLOGG, 
LYON,  HOWARD,  and  WOODWARD,  JJ. 

William  F.  S.  Hart,  of  New  York  City  (D.  Cady  Herrick  and  Mil- 
lard F.  Tompkins,  both  of  New  York  City,  of  counsel),  for  appellants. 
Henderson  Peck,  of  New  York  City,  for  respondent 

WOODWARD,  J.  Charles  E.  Kilmer,  a  resident  of  Rensselaer 
county,  died  on  the  23d  day  of  March,  1906.  At  the  time  of  his 
death  he  was  the  owner  of  100  shares  of  the  capital  stock  of  the  New 
York  Central  &  Hudson  River  Railroad  Company  (hereinafter  re- 
ferred to  as  Central  stock),  100  shares  of  the  first  preferred  stock  of 
the  United  States  Rubber  Company  (hereinafter  referred  to  as  the 
Rubber  stock),  and  500  shares  of  the  Columbus  Hocking  Coal  &  Iron 
Company  stock  (hereinafter  referred  to  as  the  Columbus  stock).  The 
widow  of  Charles  E.  Kilmer  (who  has  since  married  and  is  the  plain- 
tiff in  this  action)  was  duly  appointed  as  administratrix,  and  as  such 
became  the  owner  of  this  property.  She  brings  this  action  in  her  rep- 
resentative capacity  to  recover  damages  for  the  conversion  of  the 
stocks  above  referred  to,  and  the  jury  who  were  called  upon  to  pass  up- 
on the  controverted  questions  of  fact  have  found  a  verdict  in  her  favor 
for  the  full  amount  of  her  claim ;  the  defendants  appealing  from  the 
judgment  and  from  orders  entered  denying  a  new  trial  and  granting 
an  extra  allowance. 

The  plaintiff  on  coming  into  possession  of  the  estate  of  her  late 

husband  found  the  stocks  above  enumerated.    The  Central  stock  cer- 

^ —        * 
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tificate  made  to  Charles  £.  Kilmer  had  been  indorsed  in  Uank  under 
the  name  of  C.  E.  Kilmer,  and  the  plaintiff  claims  that  she  procured 
Miss  Foshay,  who  had  been  her  husband's  stenographer,  to  fill  in  the 
blanks  with  the  names  of  Mrs.  Kilmer  and  her  daughter,  as  the  as- 
signees, and  sent  it  to  the  office  of  the  railroad  company  to  have  two 
certificates  of  50  shares  each  made  to  herself  and  daughter ;  that  the 
railroad  company  refused  to  make  the  transfer  because  the  indorse- 
ment had  been  made  with  the  initials,  instead  of  the  full  name  of  the 
person  owning  the  stock,  the  rules  of  the  company  requiring  that  the 
signature  should  correspond  with  the  name  upon  the  face  of  the  cer- 
tificate. Being  advised  by  .a  friend  that  she  had  better  procure  the 
services  of  a  broker  to  straighten  out  the  matter,  the  plaintiff  found 
among  her  husband's  papers  some  correspondence  carried  on  by  one 
C.  A.  Bliven  upon  the  stationery  of  E.  F.  Button  &  Co.,  bankers  (the 
defendants  in  this  action),  in  relation  to  the  purchase  of  some  of  the 
stocks  and  showing  that  the  transactions  had  been  closed  through 
checks  of  her  husband  payable  to  the  order  of  E.  F.  Hutton  &  Co.,  and 
which  checks  had  been  used  in  due  course  of  business,  and  she  sent 
her  son-in-law  to  the  office  of  the  defendants  to  find  Mr.  Bliven  for 
the  purpose  of  enlisting  him  in  the  work  of  getting  the  transfer  of 
this  Central  stock.  Mr.  Swinnerton,  the  son-in-law,  found  Bliven 
occupying  a  desk  in  the  defendants'  office,  and  it  is  conceded  that  he 
was  employed  by  the  company  at  the  time  of  the  transaction  with  the 
plaintiff,  though  he  does  not  appear  to  have  been  so  employed  at  the 
time  that  he  acted  in  behalf  of  Mr.  Kilmer  in  the  purchase  of  the 
Coliunbus  stock,  although  his  purchases  for  Mr.  Kilmer  were  ratified 
and  consummated  through  the  defendants'  banking  house ;  the  checks 
in  payment  being  drawn  to  their  order  and  duly  used.  Bliven  called 
upon  the  plaintiff  at  the  office  formerly  occupied  by  her  husband,  and 
the  Rubber  stock  being  in  the  same  situation  as  the  Central  stock  both 
of  these  were  given  to  Bliven  for  the  purpose  of  having  him  take  them 
to  the  defendants'  firm,  and  procuring  the  transfers  upon  the  books 
to  the  plaintiff  and  her  daughter.  'There  docs  not  seem  to  be  any 
question  that  this  was  the  limited  purpose  for  which  Bliven  was  in- 
trusted with  these  stocks,  and  it  is  admitted  on  the  record  that  Bliven 
had  authority  to  receive  stocks  on  b^alf  of  the  defendants,  though 
it  is  asserted  that  he  had  no  power  to  receipt  for  them  on  behalf  of 
the  defendants,  a  proposition  which  would  not  ordinarily  be  true,  for 
the  giving  a  receipt  is  but  incidental  to  the  authority  to  receive,  and 
the  greater  always  contains  the  less.  Broom's  Legal  Maxims  (8th 
Ed.)  174.  Bliven,  disregarding  the  purpose  for  which  he  was  intrust- 
ed with  these  stocks,  took  them  to  the  defendants'  firm,  and  represent- 
ed that  the  certificates  belonged  to  him,  claimed  that  they  had  been 
transferred  to  him  during  the  lifetime  of  Mr.  Kilmer  in  payment  of 
a  debt  which  Mr.  Kilmer  owed  to  him  or  his  brother,  and  defendants 
took  these  certificates,  which  upon  their  face  showed  that  the  title 
was  in  the  plaintiff  and  her  daughter  for  their  names  had  been  in- 
serted in  the  blanks,  and  gave  Bliven  credit  upon  their  books  in  a 
speculative  account  which  Bliven  was  carrying  in  the  name  of  his 
brother  to  avoid  a  technical  rule  against  permitting  employes  to  main- 
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tain  such  accounts.  These  stocks  appear  to  have  been  credited  to 
Bliven  on  the  20th  day  of  April,  1906,  and  there  would  seem  to  be  no 
possible  question  that  at  that  time  the  defendants  had  notice,  in  the 
form  of  the  indorsement,  in  the  apparent  assignment  of  the  certifi- 
cates to  the  plaintiff  and  her  daughter,  and  in  the  actual  knowledge  that 
Mr.  Kilmer  was  dead,  which  called  upon  them  to  make  inquiry  be- 
fore accepting  them  and  giving  credit  to  Bliven  for  property  which 
belonged  to  tfie  plaintiff  as  administratrix  of  Mr.  Kilmer's  estate. 
Bliven  was  allowed  to  trade  upon  these  stocks  so  placed  to  his  credit, 
and  subsequently  the  defendants  transferred  this  account,  with  the 
stocks,  to  another  banking  house,  and  received  from  that  house  an 
equivalent  for  the  transfer,  so  that,  when  the  plaintiff  made  a  demand 
for  her  stock,  the  defendants  were  unable  to  deliver  the  same,  and  they 
declined  to  recognize  her  in  connection  with  the  transaction,  resulting 
in  the  present  and  some  previous  litigation. 

Bliven,  who  is  now  recognized  as  having  deceived  both  parties,  and 
having  been  convicted  of  a  larceny  of  liiese  same  stocks,  evidently 
realized  that  his  account  was  not  safe;  that  the  plaintiff  would  be 
making  demands  upon  him,  and  to  meet  this  condition  he  told  the  plain- 
tiff that  it  would  take  some  little  time  to  get  the  stocks  transferred; 
and  that,  if  she  would  loan  the  stocks  to  the  defendants'  firm,  they 
would  pay  her  for  the  use  thereof  at  the  rate  of  2  per  cent,  per  an- 
num, and  that  she  would  receive  the  dividends  and  any  rights  which 
might  accrue  thereon,  and  she  made  this  arrangement  with  Bliven, 
though  it  seems  to  be  conceded  at  this  time  that  Bliven  had  no  such 
arrangement  with  the  defendants,  and  that  his  story  in  relation  there- 
to was  entirely  false.  Subsequent  to  this  arrangement  Bliven  enter- 
ed into  an  arrangement  with  the  plaintiff  by  which  the  Columbus  stock 
was  delivered  to  him  with  the  understanding  that  the  defendants'  firm 
would  hold  the  same  until  it  reached  $30  in  the  market,  when  it  was 
to  be  sold  and  the  proceeds  turned  over  to  her.  This  Columbus  stock, 
instead  of  being  held  for  sale  at  the  agreed  price,  was  taken  to  the 
defendants,  and  by  them  credited  to  the  Bliven  account  on  the  26th 
day  of  April,  1906,  and  this,  with  the  other  stocks,  was  transferred 
to  Waterman,  Anthony  &  Co.,  and  the  defendants  on  demand  being 
made  refused  to  recognize  the  plaintiff  in  connection  with  the  stocks. 
The  learned  court  charged  the  jury  that  this  constituted  conversion, 
explaining  that  the  defendants  were  innocent  of  the  scheme  by  which 
the  fraud  was  consummated,  but  that  in  law  the  result  was  conver- 
sion of  the  property  belonging  to  the  plaintiff  in  her  representative 
character,  and  made  them  liable  in  this  action  unless  the  plaintiff  had 
estopped  herself  by  reason  of  the  alleged  execution  of  certain  instru- 
ments referred  to  as  Exhibits  P,  Q,  and  R,  the  latter  being  alleged  to 
have  been  executed  by  the  daughter,  or  unless  by  her  course  of  deal- 
ing with  these  stock  certificates  and  her  course  of  dealing  with  Bliven 
she  has  been  guilty  of  such  negligence  or  carelessness  in  respect  to  the 
rights  of  the  defendants  as  makes  it  unjust  and  inequitable  that  she 
should  be  permitted  to  assert  her  claim  of  title  against  them. 

There  was  a  sharp  conflict  in  the  evidence  as  to  these  exhibits.  None 
of  these  alleged  exhibits  made  their  appearance  upon  the  original  trial 
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of  this  action.  They  did  not  appear  in  the  trial  of  Bliven  for  grand 
larceny  in  the  theft  of  these  same  stocks,  and  it  was  only  upon  a  re- 
trial, after  a  reversal  of  the  judgment  in  favor  of  the  defendants  (Kil- 
mer V.  Hutton,  131  App.  Div.  625,  116  N.  Y.  Supp.  127),  that  they 
were  brought  forward,  resulting  in  a  withdrawal  df  that  action  and 
the  subsequent  bringing  of  the  present  action.  The  plaintiff  and  her 
daughter,  both  of  whom  are  alleged  to  have  been  present  with  Bliven 
when  these  exhibits  are  said  to  have  been  executed,  say  positively 
that  they  never  signed  the  exhibits.  Bliven,  who  admits  having  com- 
mitted perjury  and  who  is  now  serving  a  term  of  imprisonment  for 
stealing  these  same  stocks,  says  that  they  did.  Three  disinterested 
witnesses  testify  that  Catherine  E.  Swinnerton,  the  daughter,  was  in 
the  state  of  Vermont  on  the  day  that  these  exhibits  were  signed,  and 
the  evidence  is  clearly  preponderating  that  these  exhibits  are  forgeries. 
If  this  is  true,  they  can  have  no  possible  weight  in  this  pontroversy, 
but  it  is  urged  that  the  verdict  of  the  jury  did  not  necessarily  deter- 
mine this  question,  as  the  learned  court  permitted  the  jury  to  find  that, 
even  though  these  exhibits  were  genuine,  it  was  still  for  the  jury  to 
determine  whether  the  plaintiff  was  estopped  by  reason  of  her  course 
of  dealing  with  these  certificates.  We  are  clearly  of  the,  opinion  that 
the  jury  could  not  have  discharged  its  duty  with  intelligence,  and  held 
that  these  exhibits  were  signed  by  the  plaintiff  and  her  daughter.  The 
story  in  substance  is  that  some  time  subsequent  to  the  crediting  of 
Bliven's  account  with  the  Central  and  Rubber  stocks  one  of  the  de- 
fendants' firm  conceived  the  idea  that  it  was  necessary  to  have  some 
written  indicia  of  ownership  in  Bliven  (and  the  lack  of  this  was  made 
conspicuous  in  the  opinion  of  the  court  upon  the  original  appeal),  and 
this  member  claims  that  he  prepared  these  several  exhibits,  submitted 
them  to  others,  and  then  intrusted  them  to  Bliven  for  the  purpose  of 
having  him  procure  the  signatures.  It  will  be  noted,  when  we  come 
to  set  out  the  exhibits  (which  are  in  substance  alike,  and  only  one  need 
be  quoted),  that  they  are  admirably  designed  to  give  color  to  Bliven's 
scheme  of  a  pretended  loan  to  the  defendants  while  entirely  unique 
as  a  method  of  transferring  stock  certificates,  and  the  claim  that  these 
exhibits  were  a  matter  of  so  much  consideration  on  or  about  the  11th 
day  of  May,  1906,  and  that  they  were  entirely  forgotten  in  all  of  the 
subsequent  controversy  for  nearly  four  years,  calls  for  a  degree  of 
credulity  which  is  often  found  lacking  in  intelligent  juries. 

[  1  ]  Assuming,  however,  that  these  exhibits  were  prepared  as  stat- 
ed, and  that  they  were  given  to  Bliven  to  procure  the  signature  of  the 
plaintifiF  and  her  daughter,  he  was  held  out  to  them  as  being  author- 
ized to  procure  these  signatures  to  papers  prepared  in  the  defendants' 
bank,  upon  their  own  letter  heads,  and  it  certainly  placed  him  in  a  po- 
sition to  work  the  very  wrong  which  he  had  already  undertaken,  and 
they  are  hardly  in  a  position  to  urge  that  the  plaintiff  was  negligent 
in  signing  the  papers  which  a  reputable  banking  house  had  sent  to  her 
by  its  own  representative.  He  could  not  have  procured  an  assignment 
of  these  stocks  without  consideration  if  the  defendants,  or  Bliven  act- 
ing in  their  name,  had  not  cleverly  covered  up  the  real  purpose,  and 
this  goes  far  to  negative  the  idea  that  the  plaintiff  was  in  any  degree 
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negligent  of  her  duty  in  respect  to  these  transactions.  Taking  either 
horn  of  the  dilemma,  we  are  unable  to  discover  any  reason  to  differ 
with  the  jury  in  its  conclusions.  Let  us  look  tiien  at  Exhibit  Q.  It 
reads  as  follows: 

"E.  F.  Button  &  Ck). 

"May  11,  1906. 
"Messrs.  E.  F.  Hutton  ft  Co.,  S8  New  Street,  City. 

"Dear  Sirs :  This  is  to  certify  that  I  pass  title  on  60  sbares  of  New  York 
Central  standing  in  my  name  to  Mr.  C.  A.  Blirm,  and  give  him  power  to 
transfer  the  above  certificate  to  the  name  of  B.  F.  Hutton  &  Co. 

"I  also  guarantee  the  endorsement  on  the  back  of  the  certificate  for  100 
shares  of  New  York  Central,  signed  C.  B.  Kilmer,  to  be  signed  by  the  same 
person  represented  on  the  face  of  the  certificate  as  Chas.  E.  Kilmer. 
"Yours  very  truly,  Harriet  N.  Kilmer,  Admx. 

"Estate  of  Charles  B.  Kilmer." 

Bliven,  it  will  be  remembered,  had  negotiated  to  have  this  stock 
loaned  to  E.  F.  Hutton  &  Co.,  and  he  had  represented  to  the  plaintiff 
that  it  was  necessary  to  have  the  stock  in  the  name  of  this  company 
that  it  could  be  used  as  collateral,  and  this  paper  was  admirably  ue- 
signed  to  mislead  the  plaintiff  and  to  allay  suspicion.  It  did  not  au- 
thorize Bliven  generally  to  deal  with  the  stock;  to  transfer  it  to  any 
one  whom  he  might  choose.  It  merely  made  him  the  conduit  to 
"transfer  the  above  certificate  to  the  name  of  E.  F.  Hutton  &  Co." 
It  is  not  a  power  to  transfer  absolutely,  but  to  transfer  it  to  "the  name 
of  E.  F.  Hutton  &  Co.,"  and  this  is  exactly  the  arrangement  which 
the  plaintiff  made  with  Bliven ;  the  stock  was  to  be  transferred  as  a 
loan.  No  title  was  to  pass ;  it  was  to  stand  in  the  name  of  E.  F.  Hut- 
ton &  Co.,  to  be  used  by  them  as  collateral  for  a  consideration  of  2 
per  cent,  per  annum,  but  the  ownership  was  to  remain  in  the  plaintiff, 
and  if  the  defendants  could  have  known  all  that  Bliven  knew,  and  if 
they  had  been  interested  in  promoting  his  fraud,  they  could  not  have 
hit  upon  a  more  enticing  cover  for  the  fraud  than  is  to  be  found  in 
this  exhibit  which  it  is  claimed  was  prepared  by  the  defendants.  If 
we  accept  the  defendants'  present  contention,  therefore,  and  assume 
that  the  plaintiff  and  her  daughter  did  in  fact  sign  these  exhibits,  the 
jury  could  not  have  come  to  any  other  intelligent  conclusion  under  the 
testimony  than  that  the  defendants  had  by  their  conduct  placed  it  in 
the  power  of  Bliven  to  consummate  this  wrong,  and  that  they  could 
not  have  gained  any  title  to  this  stock  which  the  plaintiff  never  parted 
with.  It  does  not  seem  within  the  range  of  reasonable  probabilities 
that  the  defendants  drew  this  exhibit,  which  is  so  out  of  the  ordinary 
in  form,  and  which  so  admirably  fits  into  the  plans  of  Bliven.  It  is 
easy  to  understand  how  Bliven,  knowing  the  result  which  he  desired 
to  accomplish,  might  have  designed  this  paper  either  with  the  purpose 
of  securing  the  signatures  or  for  the  purpose  of  forging  them;  but 
that  the  defendants  should  have  hit  upon  the  exact  phraseology  which 
would  fit  Bliven's  crime  and  aid  in  deceiving  the  plaintiff  and  her 
daughter,  and  should  have  sent  Bliven  out  to  get  these  signatures,  is 
almost  unthinkable.  If  they  had  come  to  doubt  Bliven's  word  about 
the  ownership  of  this  stock,  it  was  certainly  very  remarkable  that  they 
should  have  relied  upon  him  to  get  the  signatures  without  making  in- 
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quiries,  while,  if  they  believed  in  him  and  held  him  out  to  the  plaintiff 
as  worthy  of  the  confidence  which  the  nature  of  the  errand  implied, 
they  are  not  to  be  heard  to  say  that  the  plaintiff  was  negligent  in  re- 
lying upon  this  same  representative  in  the  entire  transaction.  The 
presumption  of  innocence  of  wrong  which  belongs  to  the  defendants 
forbids  that  we  should  suggest  that  they  were  parties  to  the  frauds  of 
Bliven,  and  reason  forbids  belief  in  the  story  that  these  exhibits  were 
prepared  by  the  defendants,  or  that  they  knew  anything  about  them 
until  long  after  the  stocks  had  been  converted.  CertaiiJy  if  the  de- 
fendants knew  of  these  exhibits,  and  they  were  the  subject  of  consul- 
tation in  1906,  they  would  not  have  been  forgotten  in  December  of 
that  same  year  when  the  plaintiff  demanded  her  securities,  nor  in  all 
the  litigation  which  followed  for  nearly  four  years,  and  the  most  likely 
thing  is  that  the  exhibits  were  forged  by  Bliven,  if  they,  in  fact,  had 
any  existence  at  the  time  or  in  connection  with  the  transaction.  But 
in  either  view  the  verdict  of  the  jury  is  supported  by  the  evidence,  and, 
if  not  contrary  to  law,  should  be  affirmed. 

[2]  It  is  urged  that  there  is  a  difference  between  the  Central  and 
Rubber  stocks  and  those  of  the  Columbus  Company,  in  that  the  latter 
stood  in  "street  names,"  indorsed  in  blank,  and  were  trans  ferrable  by 
delivery  under  the  usage  of  Wall  street,  but  we  are  of  the  opinion  that, 
the  plaintiff  owning  these  stocks  as  administratrix  and  parting  with 
them  only  upon  the  limited  condition  that  they  were  to  be  held  by  the 
defendants  to  b)e  sold  for  her  benefit  when  they  should  reach  a  certain 
price,  the  latter  could  not  get  title  to  them  because  its  own  agent 
claimed  to  own  them,  unless  the  plaintiff  had  been  guilty  of  negligence 
in  dealing  with  Bliven  in  the  manner  which  she  did,  and  the  defend- 
ants, under  the  evidence  in  the  record  now  before  us,  are  hardly  in  a 
position  to  say  that  they  did  not  hold  Bliven  out  as  their  representa- 
tive in  this  and  the  previous  transactions  with  the  plaintiff.  We  think 
the  rule  of  law  is  not  different  in  the  two  instances,  and  that  the  rule 
laid  down  by  the  court  is  within  the  authorities.  If  the  plaintiff  was 
seeking  to  recover  from  Waterman,  Anthony  &  Co.,  to  whom  the  de- 
fendants transferred  this  stock,  different  questions  would  be  presented, 
but  here  the  defendants  placed  Bliven  in  a  position  to  work  this 
wrong,  and  the  plaintiff  not  having  neglected  any  proper  precaution — 
for  this  must  be  the  effect  of  the  jury's  determination  whether  the 
exhibits  above  referred  to  were  forgeries  or  not — ^the  defendants  never 
had  any  right  to  convert  the  stock  to  their  own  use,  and  having  dcwie 
so  they  must  respond  in  damages  to  the  plaintiff. 

[3,  4]  By  the  larcenous  taking  of  chattels  the  owner  is  not  divested 
of  his  property,  and  a  transfer  to  a  purchaser  does  not  impair  the 
right  of  the  true  owner.  A  purchaser  of  stolen  goods,  either  from 
the  thief  or  from  any  other  person,  although  in  the  ordinary  course 
of  trade  and  in  good  faith,  will  not  give  title  as  against  the  owner. 
Larceny  has  been  defined  as  "  'the  felonious  taking  the  property  of  an- 
other, without  his  consent  and  against  his  will,  with  intent  to  convert 
it  to  the  use  of  the  taker'  (Hammond's  Case,  2  Leach,  1089),  or  'the 
wrongful  or  fraudulent  taking  and  carrying  away  by  any  person  of 
the  personal  goods  of  another,  with  a  felonious  intent  to  convert  them 
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to  his  (the  taker's)  own  use  and  make  them  his  own  property  without 
the  consent  of  the  owner'  " — citing  authorities.  "The  fraudulent  and . 
wrongful  taking  being  proved  with  the  felonious  intent,  the  anirao 
furandi,  the  only  question  remaining  in  any  case  is  whether  the  taking 
was  with  the  consent  of  the  owner;  for  if  so,  although  the  consent 
was  obtained  by  gross  fraud,  there  is  no  larceny.  But  the  consent 
must  be  to  part  with  the  property,  and  not  the  naked  possession  for 
a  special  purpose.  If  the  owner  does  not  intend  or  consent  to  part 
with  his  property,  then  the  taking  and  conversion  of  it  with  a  feloni- 
ous intent  by  one  having  possession  of  it,  as  the  property  of  the  owner 
and  for  a  special  purpose  is  larceny.  If  it  appear  that,  although  there 
is  a  delivery  by  the  owner  in  fact,  yet  there  is  no  change  of  property 
nor  of  legal  possession,  but  the  legal  possession  still  remains  exclusive- 
ly in  the  owner,  larceny  may  be  committed  as  if  no  such  delivery  had 
been  made."  Bassett  v.  Spofford,  45  N.  Y.  387,  391  (6  Am.  Rep. 
101),  and  authorities  there  cited;  Soltau  v.  Gerdau,  119  N.  Y.  380, 
389,  23  N.  E.  864,  16  Am.  St.  Rep.  843,  and  authorities  there  cited. 
There  would  seem  to  be  no  doubt  that  Bliven's  possession  of  the  plain- 
tiff's stock  was  larcenous,  and  that  he  never  had  any  legal  title  to  the 
stock,  and  that  the  defendants  could  not  get  title  through  him.  Hav- 
ing converted  the  stock,  they  are  now  bound  to  respond  in  damages, 
the  case  of  Soltau  v.  Gerdau  being  ample  authoritv  for  this  conclusion. 
We  do  not  find  legal  error  in  the  record,  and  tne  judgment  and  or- 
ders appealed  from  should  be  affirmed,  with  costs.  All  concur; 
SMITH,  P.  J.,  and  LYON,  J.,  in  result 


PEOPLB  ex  rel.  BROOKLYN  HEIGHTS  H.  CO.  ▼.  PTJBLIC  SERVICE 
COMMISSION  FOR  FIRST  DIST.  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

1.  Stbext  Railboadb  (8  12^,  New,  vol.  10  Key-No.  Series) — Reoui^tioit — 

PUBUC  SbBVICE  COMiaBSION — Statutobt  Authobitt. 

Public  Service  Commissions  Law  (Consol.  Laws  1910,  c.  48)  S  SO,  subd. 
2,  empowering  the  commission  after  hearing  to  order  street  railroad  cor- 
porations to  change  their  equipment  to  promote  public  safety,  authorizes 
the  commission  to  make  an  order  requiring  a  change  with  respect  to  the 
brake  equipment  of  street  cars,  and  require  cars  to  be  equipped  with 
power  brakes  and  geared  hand  brakes. 

2.  Cbbtiobabi  (i  21*) — Questionb  Retiswabix — Obdebs  of  Pitblio  Skbvick 

COUUIBSION. 

The  hearing  and  determination  by  the  public  service  commission  un- 
der Public  Service  Commissions  Law  (Consol.  Laws  1910,  c.  48)  f  60,  subd. 
2,  empowering  the  commission  on  its  own  motion  to  order  a  hearing  as 
to  the  sufficiency  of  equipment  of  street  cars  and  order  changes  therein 
to  secure  public  safety,  are  Judicial  or  quasi  judicial,  and  renewable  by 
certiorari  under  Code  Civ.  Proc.  §  2140. 

[Ed.  Note.— For  other  cases,  see  Certiorari,  Cent  Dig.  H  33,  34;  Dec 
Dig.  g  21.*] 

8.  Cbbtiobabi  (J  68*) — Regulation — Bquipicbht — Obdebs  of  Public  Sebticb 

COUHIBSION. 

Evidence  held  not  to  preponderate  against  a  determination  by  the  pub- 
lic service  commission  ordering  a  Change  of  equipment  In  street  cars  as 
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antborized  by  Public  Service  Commissions  Law  (Consol.  Iaws  1010,  c. 
48)  §  00,  snbd.  2,  so  as  to  require  that  cars  shall  be  equipped  with  power 
brakes  and  geared  band  brakes,  and  tbe  court  on  certiorari  will  not  in- 
terfere. 

[Kd.  Note.— For  otber  cases,  see  Certiorari,  Cent  Dig.  i{  180-182 ;  Dec. 
Dig.  f  68.*] 

4.  Street  Railboads  (g  12^,  New,  toL  10  Key-No.  Series) — BxavLATioix — 
Obdebb  ot  Public  Sebvice  Comkissiok — ConcLrrsivsNEss. 

Tbe  Legislature  bas  by  the  Public  Service  Commissions  Law  (ConsoL 
Laws,  c  48)  vested  the  public  service  commission  with  discretionary 
powers,  and  tbe  court  may  not  annul  an  order  of  the  commission  unless 
tbe  evidence  clearly  and  convincingly  ^ows  that  tbe  determination  Is  er- 
roneous. 

Certiorari  proceedings  by  the  People  of  the  State  of  New  York,  on 
the  relations  of  the  Brooklyn  Heights  Railroad  Company,  the  Brook- 
lyn, Queens  County  &  Suburban  Railroad  Company,  the  Coney  Is- 
land &  Gravesend  Railway  Company,  the  South  Brooklyn  Railway 
Company,  and  the  Nassau  Electric  Railroad  Company,  against  t];ie 
Public  Service  Commission  of  the  State  of  New  York  for  the  First 
District  and  the  Commissioners  thereof  and  others  to  review  orders 
of  the  Commission  relating  to  the  equipment  of  cars  with  power  brakes 
and  geared  hand  brakes.  Proceedings  of  the  commission  affirmed, 
and  writs  dismissed. 

Argued  before  INGRAHAM,  P.  T.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

D.  A.  Marsh,  of  Brooklyn  (Brainard  ToUes,  of  New  York  City,  on 
the  brief),  for  relators. 

Henry  H.  Whitman,  of  New  York  City  (George  S.  Coleman,  of  New 
York  City,  on  the  brief),  for  respondents. 

LAUGHLIN,  J.  There  are  five  separate  certiorari  proceedings  by 
the  respective  relators,  who  are  operating  street  railway  companies 
and  are  known  as  the  Brooklyn  Rapid  Transit  System,  and  it  is  stated 
in  the  brief  of  the  respondents  that  they  are  controlled  by  a  holding 
corporation  known  as  the  Brooklyn  Rapid  Transit  Company.  Each 
proceeding  presents  the  same  question,  and  they  have  been  heard  to- 
gether. 

The  authority  of  the  public  service  conunission  to  make  an  order 
in  the  premises  is  conferred  by  section  49,  subd.  2,  and  section  50  of 
the  Public  Service  Commissions  Law  (Consol.  Laws  1910,  c.  48).  Sub- 
division 2  of  said  section  49,  so  far  as  material  to  the  question  under 
review,  provides  as  follows: 

"Whenever  the  commission  shall  be  of  opinion,  after  a  hearing,  had  upon 
Its  own  motion  or  upon  complaint,  that  the  regulations,  practices,  equip- 
ment, appliances,  or  service  of  any  such  common  carrier,  railroad  corpora- 
tion or  street  railroad  coriwratlon  in  respect  to  transportation  of  persons  or 
property  within  the  state  are  unjust,  unreasonable,  unsafe,  Improper  or  inade- 
quate, the  commission  shall  determine  the  Just,  reasonable,  safe,  adequate  and 
proper  regulations,  practices,  equipment,  appliances  and  service  thereafter  to 
be  In  force,  to  be  observed  and  to  be  used  in  such  transportation  of  persons 
and  property  and  so  fix  and  prescribe  the  'same  by  order  to  be  served  npon 
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every  common  carrier,  railroad  corporation  and  street  railroad  corporatton 
to  be  bound  thereby." 

Section  50  provides,  among  other  things,  as  follows: 

"If  In  the  Jadgment  of  the  commlsBlon  having  Jurisdiction,  additional  tracks, 
switches,  terminals  or  terminal  facilities,  stations,  motive  power,  or  aii7 
other  property,  construction,  apparatus,  equipment,  facilities  or  device  for 
use  by  any  common  carrier,  railroad  corporation  or  street  railroad  corpora- 
tion or  In  connection  with  the  transportation  of  passengers  or  property  ought 
reasonably  to  be  provided,  or  any  repairs  or  Improvements  to  or  changes  In 
any  thereof  In  use  ought  reasonably  to  be  made,  or  any  additions  or  changes 
In  construction  should  reasonably  be  made  thereto  In  order  to  promote  tbe 
security  or  convenience  of  the  public  or  employes,  or  In  order  to  secure  ade- 
quate service  or  facilities  for  the  transportation  of  passengers  or  property, 
the  commission  shall,  after  a  hearing  either  on  its  own  motion  or  after  com- 
plaint, make  and  serve  an  order  directing  such  repairs,  Improvements,  dia&ges 
or  additions  to  be  made  within  a  reasonable  time  and  In  the  manner  to  be 
specified  therein." 

On  the  7th  day  of  July,  1911,  the  commission  on  its  own  motion  d^ 
termined  to  institute  a  proceeding  which  it  designated  "Case  No.  1369 
Car  Brakes,"  and  entitled  "In  the  matter  of  the  hearing  on  the  motion 
of  the  commission  on  the  question  of  changes  and  improvements  in 
or  additions  to  the  equipment  of  all  street  railroad  corporations,  and 
the  receivers  of  street  railroad  corporations,  owning  operating,  manag- 
ing or  controlling  any  street  surface  railroad  in  the  city  of  New  York, 
or  any  cars  used  thereon  or  in  connection  therewith,  in  respect  of 
brakes  on  surface  cars  operated  in  the  city  of  New  York,"  and  by  res- 
olution duly  adopted  formally  resolved  to  hold  a  public  hearing  on 
the  20th  day  of  the  same  month  to  determine  whether  the  corporations 
and  receivers  described  in  the  title  of  the  proceedings  should  be  or- 
dered to  equip  all  double-truck  surface  cars  operated  by  them  in  the 
city  of  New  York  with  "power  brakes  of  a  type  to  be  approved  by 
the  Commission,"  and  whether  any  other  changes,  improvements  in,  or 
additions  to  the  equipment  then  in  use  "should  be  ordered  as  necessary 
to  the  effective  and  safe  use  and  operation  of  brakes  on  said  cars," 
and  providing  for  five  days'  notice  of  the  hearing  to  the  different  cor- 
porations and  their  representatives.  Notice  of  the  hearing  was  duly 
given,  and  the  relators  appeared  by  counsel.  Hearings  were  duly  had 
before  one  of  the  commissioners  on  the  20th  day  of  July,  the  14th 
day  of  August,  and  the  18th  and  20th  days  of  September,  1911,  and 
at  said  hearings  evidence  was  offered  and  received  in  behalf  of  the 
commission  and  in  behalf  of  the  relators,  and  no  evidence  offered  by 
the  relators  was  excluded. 

On  the  10th  day  of  October  thereafter  the  commission  adopted  a 
resolution  directing,  among  other  things,  that  after  June  1,  1912,  "all 
passenger  double-truck  surface  cars  in  service  weighing  over  twenty- 
seven  thousand  pounds  shall  be  equipped  with  power  brakes  and  gear- 
ed hand  brakes";  that  after  June  1,  1913,  "all  passenger  double-truck 
surface  cars  in  service  weighing  over  twenty-five  thousand  one  hun- 
dred pounds  shall  be  equipped  with  power  brakes  and  geared  hand 
brakes";  that  after  June  1,  1912,  "all  other  passenger  double-truck 
surface  cars  in  service  weighing  twenty-five  thousand  one  hundred 
pounds,  or  less,  shall  be  equipped  with  geared  hand  brakes,"  and  the 
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corporations  and  receivers  were  duly  required  t»  notify  the  commis- 
sion within  five  days  after  service  of  a  copy  of  the  order  whether  or 
not  they  accepted  and  would  obey  the  same.  The  relators  thereafter 
gave  notice  under  date  of  November  1,  1911,  that  they  did  not  accept 
and  would  not  obey  the  order,  and  requested  a  rehearing  on  the  ground 
that  the  requirements  of  the  order  with  respect  to  the  equipment  of 
cars  with  geared  hand  brakes  were  not  within  the  scope  of  the  in- 
quiry as  stated  in  the  resolution  of  the  commission ;  that  the  evidence 
before  the  commission  did  not  warrant  the  order,  and  that  sufficient 
opportunity  was  not  afforded  the  relators  to  give  evidence  "with  refer- 
ence to  the  comparative  efficiency  of  geared  hand  brakes  and  staff 
and  chain  brakes,"  or  with  reference  to  their  efficiency  or  the  necessity 
for  such  brakes  when  power  brakes  were  used,  or  whether  or  not  it 
would  be  practicable  to  equip  the  cars  with  geared  hand  brakes,  and 
for  a  rehearing  with  respect  to  the  order  in  so  far  as  it  related  to 
brakes  on  cars  other  than  passenger  cars.  The  application  for  a  re- 
hearing was  granted  on  the  14th  day  of  November^  1911,  and  the  20th 
day  of  November  was  fixed  for  commencing  the  rehearing.  On  the 
rehearing  which  was  continued  from  time  to  time  considerable  further 
evidence  was  offered  both  on  behalf  of  the  commission  and  of  the  re- 
lators; and  thereafter  and  on  the  21st  day  of  June,  1912,  the  com- 
mission duly  made  a  final  order  on  the  rehearing,  and  thereby  eliminat- 
ed the  requirement  of  the  original  order  with  respect  to  brakes  on  cars 
other  than  passenger  cars,  and  extended  the  time  of  the  relators  to 
comply  with  the  order,  and  the  order  further  provided  that  for  good 
cause  shown  a  further  extension  of  time  would  be  granted,  but  in  all 
other  respects  the  original  order  remained  without  modification. 

[1,2]  The  Public  Service  Commissions  Law  has  been  sustained  as 
constitutional.  Gubner  v.  McClellan,  130  App.  Div.  716,  115  N.  Y, 
Supp.  755.  By  the  statute  quoted  the  Legislature  clearly  conferred 
authority  upon  the  public  service  commission  to  make  the  order  re- 
quiring a  change  with  respect  to  the  brake  equipment  of  the  cars.  The 
legislative  authority  of  the  commission  to  make  the  order  is  not  ques- 
tioned. The  commission  was  authorized  to  institute  the  inquiry  on 
its  own  initiative,  and  the  hearing  and  determination  are  deemed  judi- 
cial or  quasi  judicial  proceedings,  and  are  subject  to  review  by  the 
writ  of  certiorari  pursuant  to  the  provisions  of  the  Code  of  Civil  Pro- 
cedure. People  ex  rel.  Joline  v.  Willcox,  129  App.  Div.  267,  113  N. 
Y.  Supp.  861,  affirmed  194  N.  Y.  383,  87  N.  E.  517.  See,  also,  Peo- 
ple ex  rel.  N.  Y.  C.  Co.  v.  Public  Service  Comm.,  195  N.  Y.  157,  88 
N.  E.  261. 

[3]  The  questions  relating  to  the  merits  which  are  to  be  deter- 
mined by  the  court  upon  the  hearing  are  prescribed  in  the  five  subdi- 
visions of  section  2140  of  the  Code  of  Civil  Procedure.  As  has  been 
stated,  the  jurisdiction  of  the  commission  is  not  challenged,  and  it  is 
not  claimed  that  the  authority  conferred  has  not  been  exercised  in 
the  manner  required  by  law,  or  that  any  rule  of  law  has  been  violated 
to  the  prejudice  of  the  relators.  No  question,  therefore,  arising  un- 
der any  of  the  first  three  subdivisions  of  said  section  is  presented  for 
review,  and  the  only  points  upon  which  we  are  asked  and  authorized 
li2N.X.&— eo 
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to  review  the  determination  of  the  commission  arises  under  subdivi- 
sions 4  and  5  of  said  section;  and  they  are  as  to  whether  there  was 
any  competent  proof  of  all  facts  necessary  to  be  proved  to  authorize 
the  determination,  and,  if  so,  whether  the  evidence  preponderates 
against  the  determination  of  the  commission  to  such  an  extent  that 
a  verdict  of  a  jury  affirming  the  existence  of  the  facts  determined  by 
the  commission,  if  rendered  in  an  action  in  the  Supreme  Court  triable 
by  a  jury,  would  be  set  aside  by  the  court  as  against  the  weight  of  the 
"evidence.  It  is  not  entirely  clear  that  the  relators  question  whether 
there  was  any  evidence  to  sustain  the  order  of  the  commission,  but 
we  will  assume  that  they  do.  Both  the  original  hearing  and  the  re- 
hearing were  had  before  one  of  the  commissioners,  who  in  each  in- 
stance wrote  an  opinion  showing  that  the  evidence  and  the  questions 
presented  received  careful  consideration ;  and  it  does  not  appear  that 
there  was  any  dissenting  vote  on  the  adoption  of  the  orders. 

It  appears  that  all  of  the  cars  to  which  the  order  as  modified  ap- 
plies were  equipped  with  brakes  known  as  plain  staff  brakes.  The 
first  provision  of  the  order  relates  to  passenger  double-truck  surface 
cars  weighing  over  27,000  pounds,  and  as  modified  requires  that 
they  be  equipped  with  power  brakes  and  geared  hand  brakes  from 
February  24,  1913.  The  relators  owned  at  the  time  of  the  hearing  564 
cars  which  would  be  subject  to  this  provision  of  the  order.  The  re- 
lators also  owned  at  the  time  of  the  hearing  637  cars  weighing  be- 
tween 25,100  and  27,000  pounds  which  by  the  terms  of  the  order  as 
modified  are  required  to  be  equipped  with  power  brakes  and  geared 
hand  brakes  from  February  24,  1914.  The  number  of  cars  owned  by 
the  relators  at  the  time  of  the  hearing  which  weighed  25,100  pounds 
or  less,  and  which  are  required  to  be  equipped  with  geared  hand  brakes 
from  February  24,  1913,  was  624.  It  also  appeared  that  at  the  time  of 
the  hearing  the  heavier  cars  on  relators'  lines  were  equipped  with  both 
power  and  hand  brakes.  The  relators  do  not,  I  think,  seriously  com- 
plain of  the  order  in  so  far  as  it  affects  future  purchases  of  cars,  for 
one  of  their  witnesses  testified  that  all  new  cars  purchased  by  the 
New  York  Railways  Company  are  equipped  with  power  brakes,  and 
the  evidence  shows  that  all  cars  thus  equipped  also  have  hand  brakes, 
and  there  is  no  evidence  that  the  new  cars  purchased  by  the  relator 
are  not  equipped  with  both  kinds  of  brakes.  Their  complaint  is  that, 
in  so  far  as  it  requires  that  changes  be  made  in  the  equipment  o.f  cars 
on  hand,  it  is  unnecessary,  and  that,  inasmuch  as  it  will  involve  an 
expenditure  of  more  than  half  a  million  of  dollars,  it  is  unreasonable. 
It  appears  that  all  the  other  street  railway  companies  in  the  city  of 
New  York  are  affected  in  the  same  manner,  although  not  to  the  same 
extent,  as  the  relators,  and  that  they  have  acquiesced  in  and  accepted 
the  order.  The  relators  own  slightly  over  one-third  of  the  cars  in 
operation  in  the  city. 

It  appears  that  in  the  year  1908  99  per  cent  of  the  cars  owned  by 
84  street  railway  companies  which  constituted  the  International  Street 
Railway  Congress,  a  continental  organization,  were  eqiupped  with  pow- 
er brakes.  It  was  also  shown  that  in  eight  large  cities  of  the  United 
States  all  street  cars  were  equipped  with  air  brakes,  and  that  in  six 
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Other  large  cities,  including  Chicago,  double-truck  street  cars  were 
equipped  with  such  brakes,  and  that  all  such  cars  in  the  state  of  New 
Hampshire  were  required  by  law  to  be  and  were  so  equipped.  The 
United  States  Census  Reports  show  that  the  use  of  the  power  brake 
h&s  increased  from  11.8  per  cent,  of  the  total  number  of  cars  in  1902 
to  37.8  per  cent,  in  1907,  and  that  during  this  period  the  number  of 
cars  equipped  with  air  brakes  increased  23.779,  while  the  total  num- 
ber of  cars  in  use  only  increased  18.859.  One  witness  testified  that  an 
electric  magnetic  brake  is  used  by  a  traction  company  near  Pittsburg, 
but  with  that  exception  there  is  no  evidence  with  respect  to  the  kind 
or  proportion  of  the  different  kind?  of  brakes  used  on  street  cars  else- 
where. There  are  two  kinds  of  power  brakes,  namely,  air  brakes, 
which  are  applied  by  compressed  air,  and  electrical  brakes,  where  the 
power  is  applied  by  electricity.  -The  operation  of  the  latter  brake  is 
not  explained;  but  the  evidence  shows  that  the  operation  of  the  air 
brake  is  simple,  and  that  by  a  slight  turn  of  a  small  handle  located  near 
the  controller  a  valve  is  opened  which  permits  air  from  a  tank  to 
operate  on  a  piston  which  moves  in  the  brake  cylinder  and  is  attached 
to  the  brake  levers  or  riggfing.  There  are  also  two  classes  of  hand 
brakes,  one  of  which  is  laiown  as  the  "staff  and  chain"  brake.  It  is 
operated  by  turning  the  handle  on  the  staff  in  a  circle,  which  winds  the 
chain  around  the  staff,  and  thus  forces  the  brake  against  the  wheel. 
The  other  style  is  the  "geared"  hand  brake,  thus  taking  up  the  slack 
of  the  chain  more  quickly,  and  on  using  it  the  chain  winds  on  a  drum 
which  enables  the  motorman  to  exert  more  direct  and  greater  pressure 
on  the  brake  shoe  than  with  the  staff  and  chain  brake.  In  applying 
the  air  brake  the  lever  is  moved  one  notch  for  service  stops,  which  in- 
cludes receiving  and  discharging  passengers  and  ordinary  slackening 
of  speed  at  crossings  or  elsewhere ;  and  two  notches  causing  a  larger 
opening  for  the  compressed  air  to  make  quick  stops  known  as  emer- 
gency stops. 

The  transportation  engineer  of  the  commission,  who  had  occupied 
the  position  about  two  years,  testified  that  he  believed  that  since  his 
connection  with  the  commission  no  cars  had  been  added  to  the  service 
in  the  city  of  New  York  which  were  not  equipped  with  air  brakes  j 
that  in  his  opinion  all  double-truck  cars  should  be  equipped  with  air 
brakes,  and  that  in  any  event  all  cars  weighing  more  than  25,000 
pounds  should  be  so  equipped,  and  he  assigned  as  reasons  therefoi 
that  the  power  brake  may  be  applied  more  quickly  and  with  less  exer- 
tion on  the  part  of  the  motorman,  and  that  power  brakes  are  more 
efficient  in  preventing  accidents  with  cars  weighing  more  than  25,000 
pounds  than  hand  brakes.  An  electrical  engineer  who  had  been  in  the 
employ  of  the  commission  for  a  period  of  4^  years,  and  had  made  a 
special  study  with  respect  to  street  surface  car  brakes,  and  was  en- 
tirely familiar  with  them,  testified  that  in  his  opinion  air  brakes  are 
more  efficient  than  hand  brakes  for  use  on  all  the  double-truck  cars 
of  the  Brooklyn  Rapid  Transit  System.  His  testimony  shows  that 
his  opinion  is  predicated  upon  the  fact  that  the  air  brake  has  only  to 
be  set  in  motion  by  the  motorman,  and  that  its  operation  is  uniform 
and  certain;   whereas  the  efficiency  of  the  hand  brake  depends,  not 
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only'upon  the  competency  of  the  motorman,  but  his  physical  and  men- 
tal alertness  and  condition  and  the  judgment  he  exercises  at  a  given 
time. 

On  the  first  hearing  counsel  for  the  different  lines  operating  in 
Greater  New  York  were  asked  by  the  commissioner  for  an  expression 
of  opinion  with  reference  to  the  relative  efficiency  of  hand  and  power 
brakes,  and  it  appears  to  have  been  generally  conceded  at  that  time 
that  air  brakes  were  preferable  for  the  heavier  cars.  On  the  part  of 
the  relators  testimony  was  g^ven  by  the  superintendent -of  rolling  stock 
in  the  shops  of  the  Metropolitan  Street  Railway  Company  to  the  ef- 
fect that  he  considered  it  "questionable"  whether  or  not  cars  weighing 
from  25,000  to  27,000  pounds  required  air  brakes;  but  he  admitted 
that  the  so-called  pay-as-you-enter  cars,  which  weighed  30,530  pounds, 
should  be  equipped  with  air  brakes.  This  view  with  respect  to  the 
pay-as-you-enter  cars  was  sustained  by  the  testimony  of  the  superin- 
tendent of  transportation  of  the  same  company ;  but  he  expressed  the 
.  opinion  that  experiments  and  tests  had  demonstrated  that  for  the  light- 
er cars  the  hand  brakes  were  more  efficient 

The  conmiissioner  in  his  opinion  rendered  at  the  time  of  the  issu- 
ing of  the  original  order  states  that  on  the  hearings  the  statements 
and  arguments  of  counsel  and  witnesses  were  directed  to  the  question 
as  to  what  was  the  weight  of  cars  which  formed  the  dividing  line  be- 
tween cars  that  could  be  safely  and  efficiently  operated  by  hand  brsdces, 
and  those  which  were  so  heavy  that  they  should  be  equipped  with 
power  brakes.  Records  of  accidents  in  the  operation  of  the  different 
classes  of  cars  according  to  their  brake  equipment  were  received  in 
evidence,  and  testimony  was  given  on  the  part  of  the  relators  tending 
to  show  that  motormen  operated  cars  more  safely  with  hand  brakes 
than  with  air  brakes,  and  the  reason  assigned  for  this  was  that  motor- 
men  "are  inclined  to  take  more  chances"  with  the  "power  brake  than 
with  the  hand  brake."  On  that  evidence  it  is  argued  in  behalf  of  the 
commission  that  the  motormen  recognize  the  greater  efficiency  of  the 
air  brake  in  thus  taking  greater  chances  of  accidents  with  them ;  and 
that,  if  the  motormen  were  properly  trained,  they  would  exercise  bet- 
ter judgment  in  using  air  brakes  which  would  uien  be  more  efficient 
than  hand  brakes. 

An  expert  called  in  behalf  of  the  relators  admitted  that  the  "air 
brake  has  a  tremendous  advantage  over  the  hand  brake  in  the  speed 
with  which  it  is  applied."  After  the  first  hearing,  this  expert  directed 
and  supervised  a  series  of  tests  made  with  cars  operated  by  three  dif- 
ferent motormen  to  determine  the  relative  efficiency  of  the  staff  and 
chain  brake,  the  geared  hand  brake  and  the  air  brake,  and  he  testified 
that  the  tabulated  results  of  these  tests  showed  that  a  particular  type 
of  geared  hand  brake  was  the  most  efficient  and  the  "best  brake  we 
have"  for  stopping  cars  at  all  speeds  and  all  loads.  The  tests,  how- 
ever, conducted  with  the  brake  which  in  the  opinion  of  the  expert  was 
the  best,  showed  results  differing  as  much  as  one-tenth  in  the  distance 
required  to  make  stops  by  the  different  motormen  operating  the  same 
cars  at  the  same  speed  and  under  like  circumstances. 

Counsel  for  the  commission  contends  that  these  tests  do  not  furnish 
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a  fair  criterion  by  which  to  judge  of  the  relative  efficiency  of  hand  and 
power  brakes,  for  the  reason  that  the  cars  during  the  tests  were  oper- 
ated by  skilled  motormen  who  were  applying  the  brakes  for  the  par- 
ticular purpose  of  making  quick  stops,  and  under  circumstances  quite 
different  from  those  that  would  be  encountered  in  the  ordinary  opera- 
tion of  the  car  along  a  crowded  thoroughfare  when  their  attention 
would  necessarily  be  diverted  by  the  conditions  which  confronted 
them,  and  rendered  the  application  of  the  brakes  necessary.  There  is 
much  force  in  that  contention.  Manifestly  the  time  occupied  in  mov- 
ing a  lever  which  requires  no  particular  agility  or  physical  strength  is 
so  much  shorter  than  the  time  required  in  exerting  considerable  physi- 
cal strength  in  turning  a  circular  hand  brake  with  sufficient  force  to 
tighten  the  brake  shoe  that  there  is  no  comparison  between  the  two 
with  respect  to  the  question  as  to  which  could  be  applied  with  greater 
efficiency  in  an  emergency.  The  motorman  who  operated  the  cars  lor 
most  of  the  tests  was  in  the  employ  of  one  of  the  relators,  and  testi- 
fied, among  other  things,  that  motormen  never  used  the  hand  brake 
unless  the  air  brake  was  out  of  order,  and  that  such  were  their  or- 
ders. It  is  contended  by  counsel  for  the  relators  that  both  brakes  are 
not  needed,  and  that  compliance  with  the  order  in  this  regard  will  in- 
volve a  large  and  unnecessary  expense.  The  evidence  shows  that  the 
heavy  cars  equipped  with  air  brakes  are  also  equipped  with  hand 
brakes,  and  the  reason  for  this  is  to  afford  security  in  the  event  that 
for  any  reason  the  air  brakes  were  out  of  order. 

[4]  This  statement  of  the  evidence  is  sufficient  to  show  that  it  does 
not  preponderate  against  the  determination  made  by  the  public  serv- 
ice commission  in  ordering  the  change  of  equipment.  In  the  interests 
of  the  convenience  and  safety  of  the  public  the  Legislature  vested  the 
commission  with  broad  discretionary  powers,  and  it  would  require 
clear  and  convincing  evidence  that  their  determination  on  the  facts 
was  erroneous  to  warrant  the  court  in  annulling  the  order. 

It  follows  that  the  proceedings  of  the  public  service  commission 
in  each  case  should  be  affirmed,  and  the  writ  dismissed,  with  $50  costs 
and  disbursements.    All  concur. 


(81  Misc.  Bep.  824.) 

In  re  HUDSON  RIVER  TOLL  BRIDGE. 

(Supreme  Court,  Special  Term,  Saratoga  County.     June,  1013.) 

1.  BiauBNT  DoKAnr  (|  ie9*>— Pubchask  by  County — Condkknation  Pbo- 

CEEDIIT08. 

Under  Highway  Law  (Consol.  Laws  1909,  c.  26)  |  266,  proTidlng  tbat, 
when  the  commissioners  appointed  to  appraise  a  toll  bridge  sought  to  be 
condemned  by  a  county  shall  determine  the  value  of  the  bridge,  the  At- 
torney General  shall  certify  such  determination  to  the  boards  of  super- 
visors, which  shall  adopt  a  resolution  approving  the  purchase  of  the 
bridge  and  providing  for  payment,  ttie  approval  of  the  purchase  rests  in 
tlie  discretion  of  the  boards. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  f  4S1; 
Dec.  Dig.  i  169.*] 

•Tor  other  cam*  (m  «un*  tople  A I  innaaB  In  Dae.  *  Am.  Digs.  1907  to  tMt,  A  Hap'r  IndaxM 
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2.  EUIKENT  DOMAIIT  ($  245*) — PUBCHASE  BT  COUKTT — CORDKUNATION — PaBS- 
INQ  OF  XlTLX. 

Highway  Iiaw  (Consol.  Laws  1909,  c.  2S)  |  265,  by  providing  that  the 
county  boards  of  snperylsors  shall  adopt  a  resolution  approving  the  pur- 
chase of  a  toll  bridge  by  the  county  upon  a  certification  to  them  of  the 
determination  of  the  value  of  the  bridge  by  the  commissioners  appointed, 
contemplates  that  the  approval  of  the  purchase  of  the  bridge  by  the 
board  rests  in  its  discretion,  and  Code  Civ.  Proc.  {  3369,  requires  that 
the  Judgment  of  condemnation  in  such  proceeding  shall  declare  that  the 
property  is  necessary  for  the  public  use,  and  that  upon  making  compen- 
sation the  plaintiff  may  take  and  hold  the -property  for  such  use,  where- 
upon commissioners  shall  be  appointed  to  ascertain  the  amount  of  com- 
pensation, and  on  the  confirmation  of  the  award  a  final  order  shall  be 
made  directing  that  compensation  be  made  pursuant  to  the  determina- 
tion of  the  commissioners,  and  on  such  payment  plaintiff  shall  be  en- 
titled to  take  possession  and  hold  the  property  for  the  public  use  specified 
in  the  Judgment  Held,  that  until  payment  of  the  award  the  title  to  a 
toll  bridge  condemned  by  two  counties  remained  In  the  bridge  company, 
so  that  it  must  bear  any  loss  from  a  flood  occurring  after  the  award  was 
made,  but  prior  to  confirmation  thereof. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  |  637; 
Dea  Dig.  i  245.*] 

8.   BmNKNT  DOMAIK  (S   124*) — COKPKNSATIOir — TDtE  Ot  AWABD. 

Damages  are  awarded  in  condemnation  proceedings  as  of  the  date  when 
the  award  is  made. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Domain,  Cent  Dig.  |i  332- 
344;    Dec.  Dig.  §  124.*] 

4.  Eminent  Domain  (§  237*) — Sbttiwg  Aside  Award — Poweb  0¥  Ootjbt. 

Since  courts  have  the  power  to  set  aside  their  orders  Independent  of 
statute,  the  court  could  under  its  inherent  power  set  aside  an  order  con- 
firming the  report  of  commissioners  in  proceedings  to  condemn  a  toll 
bridge  for  a  county  and  their  award  therefor  on  the  ground  that  the 
bridge  was  damaged  by  fiood  after  the  award  but  prior  to  confirmation, 
though  such  grounds  are  not  specified  in  Code  Civ.  Proc.  {  3371. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  If  604- 
613;    Dec.  Dig.  f  237.*] 

6.  Bminknt  Douain  (8  237*) — Compensation — Setting  Abide  Awabd — ^Nbw 
Apfbaisal. 

Upon  setting  aside  an  award  of  commissioners  in  condemnation  of  a 
toll  bridge  for  a  county,  on  ttie  ground  that  the  bridge  was  damaged 
after  the  award,  but  before  its  confirmation,  a  new  appraisal  should  be 
made  fixing  the  value  of  the  bridge  as  of  the  time  of  such  appraisal,  in- 
stead of  merely  having  the  commissioners  make  a  supplemental  report. 
[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {{  604- 
613;   Dec.  Dig.  {237.*] 

In  re  condemnation  proceedings  by  the  State  to  acquire  a  toll  bridge 
across  the  Hudson  river  between  Mechanicsville,  Saratoga  county,  and 
Schaghticoke,  Rensselaer  county,  owned  by  the  Mechanicsville  Bridge 
Company.  On  motion  by  the  State,  by  the  Attorney  General,  to  set 
aside  an  order  confirming  the  report  of  commissioners  and  their 
award.    Motion  granted. 

Thomas  Carmody,  Atty.  Gen.,  and  Wilber  W.  Chambers,  Deputy 
Atty.  Gen.,  for  the  State. 

Oscar  Warner,  of  Mechanicsville,  and  William  "E.  Bennett,  of 
Schuylerville,  for  defendant  Bridge  Co. 

*For  othar  caus  m*  wun*  topta  ft  i  mnaaa  la  Dm.  *  Am.  Diga.  U07  to  date,  *  Rep'r  Indaxw 
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BORST,  J.  The  state  moves  through  the  Attorney  General  to  set 
aside  an  order  confirming  the  report  of  commissioners  in  condemna- 
tion proceedings  and  their  award. 

The  Mechanicsville  Bridge  Company  owns  a  toll  bridge  which  spans 
the  Hudson  river,  the  one  end  of  which  is  in  the  county  of  Saratoga, 
and  the  other  end  in  the  county  of  Rensselaer,  and  which  connects 
highway  systems  in  the  two  counties.  Pursuant  to  the  highway  law, 
such  proceedings  were  taken  by  the  Attorney  General  that  commis- 
sioners were  appointed  to  appraise  the  value  of  the  bridge  and  its 
franchise  rights.  Thereafter  the  commissioners  made  their  report 
which  was  duly  confirmed  by  an  order  of  this  court  on  the  4th  day  of 
April,  1913.  On  April  8th  the  Attorney  General  certified  to  the  State 
Comptroller  and  to  the  board  of  supervisors  of  those  counties  the  ex- 
pense of  the  bridge,  as  required  by  the  highway  law.  Thereupon  the 
board  of  supervisors  of  Rensselaer  county  by  resolution  approved  the 
purchase  of  the  bridge.  The  board  of  supervisors  of  Saratoga  coun- 
ty, however,  has  not  yet  acted  on  the  certificate  of  the  Attorney  Gen- 
eral nor  approved  the  purchase  of  the  bridge. 

Each  of  these  steps  are  required  under  the  highway  law  before  pay- 
ment for  the  bridge  can  be  enforced.  It  appears  that  prior  to  the  con- 
firmation of  the  award,  but  after  it  was  made  and  on  March  28,  1913, 
the  bridge  was  damaged  by  a  flood  to  the  extent  as  the  Attorney  Gen- 
eral asserts  of  from  $3,000  to  $6,000,  and  as  the  bridge  company  as- 
serts of  $500.  No  question  is  made  but  that  this  damage  was  un- 
known to  the  state  officials  at  the  time  of  the  confirmation  of  the 
award  of  the  commissioners. 

[1]  Favorable  action  is  necessary  by  the  board  of  supervisors  of 
each  county  before  the  proceeding  is  complete,  and  whether  a  board 
of  supervisors  shall  approve  the  purchase  of  the  bridge  rests  in  the 
discretion  of  the  board.  Highway  Law  (Consol.  Laws  1909,  c.  25) 
§  265;  In  re  Toll  Bridge,  State  v.  Black  Lake  Bridge  Co.  (Sup.)  137 
N.  Y.  Supp.  485.  If  the  purchase  is  approved,  then  one-half  of  the 
expense  of  condemning  and  acquiring  the  bridge  is  to  be  paid  by  the 
State  Treasurer  upon  the  warrant  of  the  Comptroller,  and  the  other 
one-half  of  such  expense  is  apportioned  between  the  counties  and  the 
towns  in  which  the  toll  bridge  is  located  for  which  apportionment  the 
statute  provides.  The  disposition  of  the  motion  in  this  case  depends 
upon  whidh  of  the  parties  should  bear  the  loss  from  the  injury  to  the 
bridge  which  occurred  after  the  making  of  the  award  and  before  its 
confirmation. 

[2,  3]  I  am  of  the  opinion  that,  until  At  payment  of  the  award, 
the  title  to  the  bridge  remained  in  the  bridge  company.  That  the  dif- 
ferent steps  taken  in  the  proceeding  prior  to  that  time  did  not  have 
the  effect  to  change  the  title.  The  general  proposition  asserted  by 
counsel  for  the  bridge  company  is  undoubtedly  correct,  that  the  dam- 
ages in  condemnation  proceedings  are  to  be  awarded  as  of  the  date 
when  the  award  is  made.  In  re  City  of  N.  Y.,  139  App.  Div.  238, 
123  N.  Y.  Supp.  1018;  Matter  of  Brooklyn  Ry.  Co.,  105  App.  Div.  Ill, 
93  N,  Y.  Supp.  924.  But  if  after  the  makii^  of  the  award,  and  even 
after  omfirmation,  if  the  property  sought  to  be  acquired  is  damaged. 
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it  would  seem  that  the  loss  should  fall  upon  its  owner.  On  the  argu- 
ment of  this  motion,  it  was  conceded  that  the  bridge  company  was  in 
the  possession  of  the  bridge  and  collecting  toll  for  its  use. 

To  determine  the  question  of  title  involved,  we  must  read  together 
the  condemnation  act  of  the  state  and  the  provisions  in  the  highway 
law  for  the  condemnation  of  toll  bridges.  The  judgment  of  con- 
demnation in  such  a  proceeding  as  this  provides  (section  3369,  Code 
of  Civil  Procedure)  that  the  property  sought  to  be  condemned  is  nec- 
essary for  the  public  use,  and  that  upon  making  compensation  there- 
for the  plaintiff  (the  people,  in  this  proceeding)  could  take  and  hold  it 
for  such  use.  Commissioners  are  appointed  to  ascertain  the  amount 
of  compensation  for  the  property  to  be  taken.  On  the  confirmation 
of  the  award,  a  final  order  is  made  directing  that  compensation  shall 
be  made  pursuant  to  the  determination  of  the  commissioners,  and  that, 
on  payment  of  such  ccMnpensation,  the  plaintiff  shall  be  entitled  to 
enter  into  the  possession  of  the  property  condemned  and  hold  it  for 
the  public  use  specified  in  the  judgment.  The  plaintifif  may  at  any 
time  until  30  days  after  the  entry  of  the  fimal  order  for  good  cause 
shown  have  an  order  discontinuing  the  proceeding. 

It  will  be  seen  from  this  summary  that  the  preliminary  adjudication 
is  only  that  the  property  may  be  taken  for  the  public  use,  provided  the 
further  steps  shall  be  taken;  that  it  is  only  on  the  payment  of  the 
award  made  by  the  commissioners  that  the  plaintiff  in  the  proceeding 
may  have  possession  and  hold  it  for  public  use.  If  the  title  vested  in 
the  plaintiff  by  virtue  of  the  judgment  of  condemnation,  it  would  be 
subject  to  be  divested  at  the  will  of  the  plaintiff  until  30  days  after 
the  confirmation  of  the  award.  Further,  the  title  to  the  property 
would  change  prior  to  the  making  compensation  therefor.  The  re- 
fusal of  the  board  of  supervisors  of  the  county  of  Saratoga  to  approve 
the  purchase  of  the  bridge  rests,  as  we  have  seen,  in  its  discretion.  If 
the  title  has  vested  in  the  state  and  the  supervisors  of  that  county  are 
contumacious  enough  to  refuse  to  accept  the  bridge,  the  bridge  com- 
pany will  have  lost  the  title  to  its  property,  without  payment  therefor. 
Matter  of  Corns.  Wash.  Park,  56  N.  Y.  144.  Code  of  Civil  Pro- 
cedure, §  3371,  provides  that  the  court  can  confirm  or  set  aside  the 
report  of  the  commissioners  and  the  grounds  specified  in  that  section 
as  reasons  for  setting  it  aside  are  irregularity,  error  pi  law  in  the  pro- 
ceedings before  the  commissioners,  and  that  the  award  was  excessive 
or  ins^cient.  Here,  however,  the  report  has  been  confirmed,  and  it 
is  asked  that  the  order  confirming  it  be  set  aside  and  the  award  as 
well. 

[4]  The  award  is  sought  to  be  set  aside  on  grounds  other  than  that 
specified  in  the  section  of  the  Code  last  referred  to.  The  grounds 
stated  in  that  section,  however,  are  not  specified  as  the  only  grounds 
on  which  the  award  may  be  set  asidej  unless  it  be  accepted  that,  be- 
cause it  specifies  certain  grounds  for  vacating  the  award,  it  precludes 
all  others.  However  that  may  be,  I  think  that  in  such  a  case  as  that 
presented  here  the  court  has  the  inherent  power  to  set  aside  the  order 
and  award.  No  provision  of  law  has  been  suggested  which  prohibits 
a  court  from  domg  this,  and  the  situation  seems  to  call  for  its  exer- 
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cise.  Courts,  independent  of  statute,  have  the  power  to  modify,  va- 
cate, and  set  aside  its  orders  and  judgments,  and,  while  the  award 
made  by  the  commissioners  was  not  an  order  or  judgment  of  the  court, 
yet  it  was  made  in  a  proceeding  taken  in  the  court,  and  is  subject  to 
the  control  of  the  court.  Weston  v.  City  National  Bank,  88  App. 
Div.  330-336,  84  N.  Y.  Supp.  743.  Whether  the  power  to  vacate  an 
order  or  proceeding  will  be  exercised  in  a  given  case  is  in  the  discre- 
tion of  the  court,  and  I  think  this  case  calls  for  the  exercise  of  that 
power.  If  the  bridge  had  been  swept  away,  it  would  be  a  harsh  rule 
of  law  which  would  prevent  the  opening  of  the  proceedings  and  the 
allowance  of  that  fact  to  be  shown.  The  30  days  within  which  plain- 
tiff might  discontinue  the  proceedings  has  elapsed;  and,  unless  the 
relief  sought  by  this  motion  is  granted,  it  may  be  that  the  proceeding 
would  be  hung  up  and  the  plaintiff  unable  to  move  backward  or  for- 
ward. 

The  objection  is  made  that,  as  the  Attorney  General  after  the  order 
of  confirmation  had  been  granted  certified  the  value  of  the  bridge  to 
the  comptroller  and  to  the  board  of  supervisors,  his  duties  ended,  and 
that  he  cannot  be  heard  on  behalf  of  the  state  to  question  the  right  of 
the  bridge  company  to  the  pasrment  of  the  award  as  fixed  by  the  com- 
missioners. I  think  it  follows  from  what  has  been  suggested  here, 
however,  that,  until  the  award  has  actually  been  paid,  the  power  is 
vested  in  the  court  to  protect  the  parties,  and  this  independent  of  any 
of  the  provisions  contained  in  the  condemnation  law  of  the  state. 

[6]  Counsel  for  the  state  has  asked  that  the  orde.r  of  confirmation 
be  set  aside  and  the  commissioners  permitted  to  make  a  supplemental 
report,  fixing  the  damage  to  the  bridge  from  the  flood.  I  think,  how- 
ever, if  the  matter  is  to  be  opened,  a  new  appraisal  must  be  made  fix- 
ing the  value  of  the  bridge  as  of  the  time  ot  such  appraisal. 

An  order  will  be  made  setting  aside  the  order  of  confirmation  and 
the  award  of  the  commissioners.  Counsel  for  the  bridge  company 
has  suggested  in  his  brief  that,  if  such  an  order  should  be  made,  other 
commissioners  should  be  appointed.  There  is  nothing  in  the  papers 
presented  to  show  the  necessity  for  other  conamissioners. 

The  order  may  be  settled  on  notice,  and  the  counsel  heard  on  the 
question  suggested. 


(156  App.  Mt.  351.) 

ATLANTIO,  GUM'  ft  PACIFIC  CO.  v.  WOODMEBE  KEALTY  CO.   et  al. 
(Supreme  Court,  Appellate  Dlvlaion,  Second  Department    April  30,  1913.) 

1.  CoNTKAOTS  (§  286*) — Actions — Conditions  Pbeobdknt. 

Wbere  a  contract  for  the  filling  of  land  and  the  excavation  of  a  har- 
bor provided  for  the  settlement  of  any  disputes  by  the  city  surveyor  In 
that  locality,  the  surveyor,  having  been  engaged  by  defendant  to  repre- 
sent Its  Interests,  Is  disqualified  to  act  as  arbitrator. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Coit  Dig.  f§  1290,  1201, 
1BQ8,  1304 ;    Dea  Dig.  f  285.*] 

2.  CoNTBACTs  (8  284*) — Actions — Constbtjotion. 

In  an  action  on  a  contract  for  the  grading  of  land  and  the  excavation 
of  a  harbor,  where  there  was  no  question  of  an  engineering  nature  to  be 
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determined,  the  determination  of  an  engineer  who  was  appointed  artd- 
trator  Is  not  a  condition  precedent  to  tbe  maintenance  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  U  1292-1302, 
1308-1310,  131^1316,  1326-1338,  1340,  1342,  1344^1346,  1360,  1361;  Dec. 
Dig.  {  284.  •] 

3.  CORTBAOTS  (f  198*) — CONSTBUOnOR. 

Where  a  contract  for  the  filling  In  of  land  and  the  excavation  of  a 
stream  and  harbor  did  not  contain  any  guaranty  on  the  part  of  the  con- 
tractor of  the  character  of  the  fill  to  be  produced  by  dredging,  and  tbe 
contractor  did  not  Insure  ttie  stability  of  sod  levees,  the  contractor  can- 
not be  held  as  an  Insurer  of  the  stability  of  his  work,  for  the  owner  might 
have  ascertained  the  natural  condition. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {|  861-877,  87»- 
883;  Dec,  Dig.  {  198.*] 

4.  OORTBAOTS  (I  170*) — CORSTBUOTION — PBACTICAI,   CONSTBUOTIOR. 

Where  a  contract  for  the  grading  of  lowlands  and  the  excavation  of  a 
stream  and  harbor  did  not  Include  certain  levees  nor  expressly  require 
monthly  payments  for  their  construction,  the  practical  construction  of 
the  parties  In  including  such  levees  as  part  of  the  work  and  In  making 
monthly  payments  will  be  held  as  expressing  the  true  meaning  of  the 
contract 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent  Dig.  |  753;  Dec.  Dig. 
i  170.*] 

6.  WoBK  ANn  Labob  ({  14*) — Fsbformanck  or  Gortbaoi — ^Right  to  Recovbb 
ON  QuANTtnt  Mebttit. 

Where  a  contract  for  the  filling  of  land  and  the  excavation  of  a  stream 
and  harbor  required  monthly  payments,  and  the  owner  defaulted  In  those 
payments  without  giving  any  reason  therefor,  the  contractor  might  at  his 
election  treat  the  nonpayment  as  a  breach,  and  sue  for  the  value  of  the 
work  performed. 

[Ed.  Note. — For  other  cases,  see  Work  and  Labor,  Cent  Dig.  gs  29-33 ; 
Dec.  Dig.  I  14.*] 

6.  COHTBACTB   (8    287*) — CONSTBUOTION — ENOIREEB's   CEBTITICATES. 

In  the  absence  of  a  showing  of  fraud,  accident,  or  obvions  mistake, 
engineer's  certificates  of  the  amount  of  work  done  upon  a  grading  con- 
tract are  conclusive  as  to  the  amount  of  the  work,  and  cannot  be  set 
aside  upon  a  mere  showing  that,  after  the  Issuance  of  the  certificates, 
tbe  fill,  which  was  upon  marshy  and  soft  ground,  subsided. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §S  1308,  1309, 
1312-1316,  1318-1338,  1340-1342,  1344-1846,  1348,  1350,  1351;  Dec.  Dig. 
I  287.*] 

7.  PUCADINO   (J  237*) — AlOtRMOtNTS — AlIKNDMtNT  TO  CORrOBV  TO    PbOOF. 

In  an  action  on  a  quantum  meruit  by  a  contractor  to  recover  for  labor 
in  filling  In  defendant's  lowlands  to  a  specified  grade,  where  the  com- 
plaint did  not  set  up  any  claim  on  the  ground  of  the  subsidence  of  the 
subsoil,  statements  by  defendant's  experts  that  after  the  filling  the  sub- 
soil settled  a  given  distance,  being  m'ere  estimates,  are  too  uncertain  to  au- 
thorize an  amendment  of  the  complaint  to  conform  to  the  proof. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  |S  603-619;  Dec. 
Dig.  {  237.*] 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  the  Atlantic,  Gulf  &  Pacific  Company  against  the  ^opd- 
mere  Realty  Company  and  another.  Decree  for  plamtiff,  and  defend- 
ants appeal.    Affirmed. 
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The  following  is  the  opinion  of  Putnam,  J.,  at  Special  Term? 

The  Woodmere  Bealty  Company  Is  a  domestic  corporation  owning  prop- 
erty at  Cedarhurst  and  Woodmere  in  the  town  of  Hempstead,  L.  I.  In  1910 
it  prepared  plans  to  improve  its  meadow  lands  situate  along  Mills  Creek, 
a  small  tidal  stream  that  emptied  Into  Woodmere  Bay. 

The  territory  to  be  developed  included  about  162  acres,  subdivided  by  sec^ 
tional  lines  into  small  squares.  The  excavation  was  to  enlarge  and  deepen 
Mills  cred:,  also  to  construct  a  basin  for  yachts ;  while  above  the  first  bridge 
was  delineated  a  proposed  canal  running  in  a  straight  line  northerly  to  Rail- 
road avenue.  The  locations  to  be  excavated,  the  canal,  yacht  basin,  and  mar- 
gin of  the  bay,  were  marked  "a.  a."  on  the  map;  and  the  areas  tor  de- 
posit of  material  or  the  "fill"  were  marked  "b.  b." 

The  plaintiff  company  had  been  engaged  In  extensive  dredging  operations 
by  hydraulic  dredges,  by  which  material  in  solution  was  pumped  up  from  the 
bottom  and  discharged  on  the  land  through  a  line  of  pipe. 

A  written  contract  was  entered  into  on  January  13,  1910  (upon  the  basis 
of  this  map  attached).  In  which  the  Woodmere  Company  was  styled  the 
owner,  and  the  plaintiff  the  contractor. 

The  contract  provided : 

"First:  The  owner  agrees  to  supply,  and  the  contractor  agrees  to  excavate 
and  deposit  on  the  fill,  not  less  than  one  million  (1,000,000)  cubic  yards  of 
material  on  the  property  of  the  owner,  at  Woodmere,  Long  Island,  and  on 
the  property  of  adjacent  owners  at  Woodmere,  or  Cedarhurst,  as  shown  on 
map  hereto  attached,  and  entitled,  'map  attached  to  contract  of  January  13th, 
1910,  between  Atlantic,  Gulf  and  Pacific  Company  and  Woodmere  Realty 
Company,'  showing  approximate  location  of  the  dredging  and  filling  to  be 
done  under  that  contract,  also  approximate  location  of  canal  to  be  excavated 
on  the  site  of  present  Mills  creek. 

"It  is  understood,  however,  that  the  owner  reserves  the  privilege  to  change 
the  location  of  the  waterways  indicated  on  said  map,  on  giving  reasonable 
notice  of  such  change  or  changes  to  the  contractor. 

"Second.  The  contractor  agrees  to  put  upon  this  work  by  Febmary  1,  1910, 
weather  and  ice  conditions  permitting,  a  thoroughly  equipped  hydraulic 
dredge,  and  to  proceed  with  the  work  at  the  rate  of  at  least  one  hundred  and 
fifty  thousand  (150,000)  cubic  yards,  per  month,  dredging  the  material  from 
areas  marked  (a),  and  depositing  it  on  the  areas  marked  (b),  as  shown  on 
aforesaid  map,  and  on  such  other  parts  of  the  property  owned  by  the  Wood- 
mere  Realty  Company,  or  its  grantees,  lying  within  two  thousand  (2,000)  feet 
from  the  point  of  excavation,  but,  nevertheless  including  the  pond  located 
as  shown  on  Map  No.  3  of  the  Woodmere  Realty  Company. 

"Third.  The  elevation  to  which  the  fill  is  to  be  brought,  is  to  be  fixed  and 
designated  In  advance  of  the  work  by  grade  stakes  set  by  the  party  of  the 
second  part;  the  contractor  agrees  to  bring  the  fill  to  within  six  (6)  inches 
above  or  below  these  stakes,  with  the  understanding  that  there  be  approx- 
imately as  much  material  above  the  stakes  as  below  them.  It  is  understood 
that  the  contractor  shall  not  be  obliged  to  deposit  any  material  at  a  greater 
distance  than  two  thousand  (2,000)  feet  from  point  of  excavation,  nor  ex- 
cavate at  a  greater  depth  than  twenty  five  (26)  feet  below  mean  low  water. 
The  requirements  of  this  paragraph  shall  be  held  to  be  satisfied  by,  deposit- 
ing the  filling  material  through  pipe  lines  in  the  usual  way,  and  no  fur- 
ther grading  or  filling  than  this  shall  be  required  of  the  contractor. 

"Fourth.  With  reference  to  levees  for  impounding  material,  it  is  under- 
stood and  agreed  as  follows:  The  levees  required  to  hold  the  fill  on  both 
sides  of  the  canal,  to  be  excavated  at  the  site  of  the  present  Mills  creek,  shall 
be  provided  by  the  owner,  and  if  the  owner  so  desires,  the  contractor  agrees 
to  build  these  levees  for  him  at  cost,  plus  ten  (10)  per  cent.  Any  levees 
that  it  may  be  necessary  to  build  along  the  edge  of  the  marsh  on  the  easterly 
or  bay  side,  to  retain  the  fill,  shall  be  built  by  the  contractor  without  charge. 

"Fifth.  The  contractor,  at  its  own  expense,  and  without  charge  to  the 
owner,  will  do  such  dredging  as  is  necessary  to  bring  its  plant  up  the  creeks 
to  the  yadit  dub  at  Woodmere  wharf.  Beyond  such  point,  the  dredging  shall 
be  paid  for  by  the  owner  In  accordance  with  the  terms  of  this  contract  it  be- 
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Ing  nnderatood  that  the  material  dredged  shall  be  deposited  upon  the  prop- 
erty of  the  owner. 

"Sixth.  The  owner  agrees  to  pay  the  contractor  for  all  material  excavated 
and  deposited,  the  sum  of  nine  (9)  cents  per  cubic  yard,  measured  in  place 
In  the  fill.  As  it  is  contemplated  to  do  this  work  with  a  taydraullc  dredge, 
this  price  does  not  cover  the  excavation  of  any  rock  or  other  material,  im- 
practicable to  handle  with  said  dredge,  and  if  any  such  material  be  encoun- 
tered, the  contractor  shall  not  be  obliged  to  remove  it 

"Seventh.  It  is  understood  and  agreed  that  each  of  the  parties  hereto  will 
appoint  some  competent  engineer  to  represent  its  interests  in  connection  with 
this  contract,  and  especially  for  the  purpose  of  determining  the  quantity  of 
fill  placed  and  transferred  to  the  property  of  the  owner,  and 

"It  is  further  understood  and  agreed  that  in  order  to  determine  the  amount 
of  settlement,  what  is  known  as  settlement  boards  will  be  provided  by  the 
owner  and  placed  by  the  two  engineers  Jointly  at  such  location,  and  at  such 
distances  as  the  said  engineers  may  agree  upon,  and  in  case  of  any  differ- 
ence of  opinion  as  to  the  exact  location  of  said  settlement  boards,  or  as  to 
the  method  of  construction,  or  as  to  the  estimate  of  the  amount  of  fill  placed 
on  the  property  of  the  owner,  or  as  to  any  other  point,  such  matter  of  differ- 
ence shall  be  referred  to  F.  W.  Conklin,  city  surveyor,  Far  Rockaway,  N.  Y., 
as  umpire,  whose  decision  in  any  matter  referred- to  him  shall  be  final  and 
binding  upon  the  parties  hereto,  and  whose  fees  shall  be  paid  Jointly  by  the 
parties  hereto. 

"It  is  understood  and  agreed  that  the  settlement  boards  above  referred  to 
are  to  be  put  in  position  by  the  engineers  of  the  parties  hereto,  in  conjunc- 
tion with  Mr.  F.  W.  Conklln. 

"Eighth.  Approximate  estimates  will  be  made  by  the  engineers  of  the  par- 
ties hereto,  on  or  before  the  10th  day  of  each  month  during  the  progress  of 
the  work  of  the  amount  of  fill  placed  during  the  previous  month,  it  being  un- 
derstood and  agreed  that  the  quantity  of  fill  is  to  be  determined  by  the  two 
engineers  as  hereinbefore  provided,  and  the  payments  will  be  made  on  the 
said  10th  day  of  each  month  upon  said  estimates  of  the  said  engineers  for 
the  amount  and  value  of  the  work  done,  ten  (10)  per  cent  being  retained  from, 
the  amount  of  all  estimate  payments.  When  said  payment  is  made,  a  cer- 
tificate is  to  be  furnished  by  the  said  engineers  to  the  parties  hereto.  Said 
ten  (10)  per  cent  retained  shall  be  due  and  payable  thirty  (30)  days  after 
the  completion  of  the  total  contract 

"Ninth.  The  owner  agrees  that  the  contractor  shall  have  free  and  tminter- 
rnpted  access  to  and  occupation  of  the  site,  together  with  such  other  rights 
and  privileges  within  the  power  of  the  owner,  necessary  for  the  uninterrupted 
prosecution  of  the  work ;  but  the  owner  assumes  no  risk  or  liability  for  dam- 
age caused  the  contractor,  should  the  work  contemplated  herein  be  inter- 
rupted through  the  act  or  acts  of  the  owner  or  owners  of  any  adjacent  lands. 
Should  the  execution  of  this  work  be  interfered  with  through  the  act  or  acts 
of  the  owner  or  owners  of  any  adjacent  lands  continuously  for  a  period  of 
fifteen  days,  the  contractor  shall  have  the  option  of  cancelling  this  contract. 
In  which  event  the  accrued  reserved  percentage,  together  with  all  other  mon- 
eys due  the  contractor  at  that  time,  shall  be  immediately  paid  by  the  owner. 

"The  owner  assumes  liability  for  damages,  if  any,  to  the  property  of  other 
owners,  providing  said  damage  is  not  the  result  of  the  negligence  of  the  con- 
tractor or  Its  servants,  or  employes,  in  which  case  the  contractor  shall  be 
Uable." 

Under  this  agreement  plaintiff  began  work  In  the  latter  part  of  January, 
1910. 

In  order  to  hold  this  semiliqnid  material,  levees  were  needed.  They  were 
built  of  sod.  The  original  contract  gave  the  defendant  the  right  to  have 
plaintiff  build  them  along  the  canal  upon  the  basis  of  cost  and  10  per  cent 
Subsequently  to  the  original  contract  it  was  orally  agreed  to  improve  the 
grounds  upon  Boorman's  Island  also.  The  question  of  the  levees  to  impound 
this  island  fill  is  disputed.  The  president  of  the  Woodmere  Realty  Company 
maintains  that  nothing  was  said  abont  the  cost  or  liability  for  the  Boorman'a  | 

Island  levees.  ' 
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The  levees  beside  the  canal  were  constmcted  along  lines  and  stakes  mutu- 
ally agreed  upon.  The  embankments  were  to  set  back  25  feet  from  the  cut. 
Although  there  was  no  clause  providing  for  monthly  engineer's  certificates,  the 
plaintiff's  statements  of  outlays  for  men  and  materials  were  checked  off  by 
Mr.  Dlsher  and  received  his  O.  K.,  and  were  the  subject  of  payments  made 
on  account  by  the  Woodmere  Company.  During  the  progress  of  the  work 
many  of  these  levees  slid  out  so  as  to  let  parts  of  the  fill  escape.  The  cause 
of  this  giving  way  Is  in  dispute.  Apparently  they  were  too  near  the  banks  of 
the  canal.  As  they  dredged  deeper,  the  stability  of  the  levees  was  imperiled ; 
and,  as  more  material  was  deposited,  the  levees  In  places  could  not  hold  back 
the  fiU  they  had  been  expected  to  impound. 

Defendant  claims  that  the  original  cost  was  excessive;  also,  that  the 
charges  for  rebnllding  the  collapsed  levees,  and  of  the  sheet  piling  then  re- 
sorted to,  are  a  result  of  faulty  construction,  all  of  which  should  be  borne 
by  plaintiff  itself.  At  the  beginning  of  every  month  measurements  of  the 
amount  of  fill  deposited  during  the  preceding  month  were  taken  by  Mr.  Quen- 
tin  Dlsher  representing  Mr.  F.  W.  Conklln.  Mr.  Ck>nkUn,  as  engineer  for  the 
Woodmere  Realty  Company  then  signed  and  certified  to  the  first  four  monthly 
estimates.  In  and  after  September,  1910,  Mr.  J.  O.  Basinger,  as  engineer 
for  the  Woodmere  Realty  ConoiMmy,  signed  the  monthly  estimates.  Estimate 
Ko.  6,  dated  September,  1910,  covered  the  filling  operations  for  August  It 
Indicated  some  dissatisfaction  with  the  fill  in  August,  in  a  certain  locality, 
by  the  following  note:  "The  above  statement  Includes  the  fill  on  the  area 
bounded  by  Rutherford  Lane,  Marsh  Lane,  the  Canal,  the  basin  and  Railroad 
avenue.  The  fill  on  this  area  is  in  no  way  satisfactory  to  the  Woodmere 
Realty  Company,  and  is  not  considered  up  to  the  desired  grade.  In  includ- 
ing the  fill  on  this  area  in  this  estimate,  it  is  distinctly  understood  and 
agreed  that  the  Atlantic,  Gulf  and  Pacific  Co.  will  deposit  additional  fill  on 
this  area,  and  will  restore  the  levees  around  it,  where  the  same  have  given 
way,  all  to  the  satisfaction  of  the  Woodmere  Realty  Company,  before  the 
work  on  this  area  may  be  considered  completed."  The  amount  called  for 
by  this  certificate  was  paid  in  full.  The  work  continued  until  December  81, 
1910,  when  the  operations  stopped  for  the  season.  On  March  IS,  1911,  the 
certified  amounts  having  been  in  arrears,  the  plaintiff  notified  the  Woodmere 
Realty  Company  that,  as  its  claims  had  not  been  paid,  it  regarded  the  con- 
tract as  broken  and  terminated,  whereupon  it  filed  the  notice  of  lien.  In 
this  notice  it  claimed  for  the  unpaid  amounts  for  excavation  and  filling  of 
the  lands,  and  for  an  alleged  balance  due  for  building  and  repair  of  levees. 

[1,2]  1.  The  Woodmere  Company  at  the  outset  urges  that  a  decision  by 
Mr.  Conklln  as  umpire,  under  paragraph  7  of  the  contract,  is  a  condition 
precedent  to  bringing  this  suit  Mr.  Conklln  was  named  to  settle  differences 
primarily  as  to  measurements.  After  this  work  started,  his  position  changed. 
Mr.  Basinger  considered  that,  as  Mr.  Conklln  was  on  the  ground,  it  would 
be  needless  for  another  engineer  to  come  from  New  York  to  Woodmere  and 
make  these  measurements,  and  therefore  retained  Mr.  Conklln  as  the  engi- 
neer and  local  representative  of  the  Woodmere  Company.  After  such  em- 
ployment, which  was  not  contemplated  In  the  contract,  Mr.  Conklln  became 
disqualified  to  act  as  arbitrator.  He  could  not  fairly  be  asked  to  take  such 
an  extraordinary  position.  Furthermore,  there  was  no  difference  of  opinion 
on  any  question  of  locating  the  settlement  boards,  methods  of  construction, 
or  as  to  amount  of  fill;  Indeed,  no  dispute  of  an  engineering  nature  to  be 
submitted.  These  data  had  been  agreed  upon,  as  shown  by  the  signed 
estimates  from  month  to  month. 

[3]  2.  Much  testimony  has  been  given  as  to  the  nature  of  the  fill.  Instead 
of  a  hard  sand  or  clay  fill,  it  is  in  parts  soft  mud  such  as  was  dredged  from 
the  sediment  at  the  bottom  and  sides  of  the  canal.  It  drys  out  on  the  land 
but  slowly,  so  that  two  years  after  its  deposit  the  thicker  parts  are  still  soft 
and  yielding.  Hence  those  places  are  unfit  for  building  operations.  The  ex- 
tent of  these  muddy  areas  is  considerable,  but  the  contract  had  no  under- 
taking as  to  the  nature  of  the  fill.  Plaintiff  was  required  to  dredge  in  spe- 
cific locations  to  a  depth  of  25  feet,  and  deposit  this  material  alongside,  re- 
gardless oC  Ita  density,  texture,  or  composition.    The  canal  had  to  be  cut  and 
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opened  whether  the  soil  should  be  mnd,  clay,  or  sand.  The  views  of  ex- 
ports abd  a  disclosure  of  defendant's  purpose  In  altering  Into  this  Improve- 
ment cannot  read  Into  this  contract  a  guarantee  of  the  character  of  the  fill 
to  be  produced  by  this  dredging.  It  would  be  going  beyond  the  court's  prov- 
ince to  try  to  substitute  a  new  contract  for  the  instrument  that  the  partlea 
bad  drawn,  and  under  which  they  had  proceeded  without  any  material  con- 
troversy until  the  end  of  the  season.  The  spedflcatlon  In  the  S^tember  cer- 
tlflcate  of  a  part  of  the  fill  on  the  area  of  Rutherford  Lane,  Marsh  Lane,  the 
canal,  the  basin,  and  Railroad  avenue  as  part  of  the  area  below  grade  showed 
the  scrutiny  of  the  Woodmere  Company.  The  plalntUF  returned  and  com- 
pleted this  fill  as  agreed,  even,  the  second  time,  extending  the  pipe  line  over 
the  2,000  feet  specified  In  the  contract  Thereafter  defendant  requested  no 
further  filling  at  this  place. 

3.  The  levees  and  cost  of  replacements  were  much  beyond  what  the  defend- 
ant estimated.  But  It  was  because  the  expense  could  not  be  figured  In  ad- 
vance that  the  parties  agreed  on  a  basis  of  cost  plus  10  per  cent  There  was 
nothing  peculiar  In  the  construction  of  sod  levees.  No  question  was  made  as 
to  the  proper  dimensions  of  the  embankments.  The  factors  apparently  not 
reckoned  upon  were  the  soft  and  yielding  character  of  the  ground  under  the 
meadows  that  moved  out  under  the  wel^t  of  the  fill,  and  the  lateral  pres- 
sure of  the  fill  itself,  which  was  greater  because  of  the  proportion  of  Its 
liquid  contents.  The  giving  way  of  the  meadow  bottom  unsettled  the  leveea 
and  led  to  expensive  replacements.  These,  however,  aire  ordinary  engineer- 
ing problems.  The  Woodmere  Company  as  the  owner  could  have  learned  the 
Stability  of  the  subsoil,  or  otherwise  ascertained  how  much  of  a  load  the  sur- 
face would  carry,  and  Is  not  entitled  to  charge  the  efTect  of  these  natural 
difficulties  upon  the  plaintlfC. 

[4]  Regarding  the  Boorman  Island  levees,  It  Is  probably  true  that  little 
was  said  when  the  parties  undertook  to  extend  the  contract  so  as  to  Include 
that  addition;  but  the  parties  went  on  treating  that  work  as  part  of  the 
contract,  and  their  practical  construction  at  the  time  will  not  be  set  aside  by 
the  court  Although  the  contract  made  no  provision  for  monthly  certificates 
and  payments,  this  again  was  the  practical  construction  of  the  undertaking. 
Mr.  Disher  examined  and  measured  the  levees,  looked  over  and  checked  the 
items  for  materials  and  labor,  and  appended  his  certificate  to  these  monthly 
statements.  The  contract  "at  cost  and  10  per  cent"  requires  that  the  con- 
tractor shall  be  repaid  the  cost  and  receive  his  percentage  from  time  to  time 
as  the  work  progresses.  Hence  these  certificates  (though  not  expressly  pro- 
vided for)  were  In  the  natural  course  of  such  work,  and  were  so  received 
and  acted  upon. 

[S]  4.  The  question  of  substantial  performance  Is  contested,  because  the  full 
amount  of  the  contract  was  not  completed,  owing  to  the  stoppage  of  work  on 
December  31,  1010,  but  the  present  lien  Is  asserted  under  a  quantum  meruit, 
arising  after  the  refusal  to  pay  the  sums  called  for  in  the  monthly  estimates. 
On  December  15th  the  plaintiff  wrote  to  the  Woodmere  Company  that  a  part 
of  the  region  of  East  Meadows  would  not  then  carry  a  greater  load  than  had 
been  placed  thereon,  and  that  further  filling  should  be  discontinued  till  spring. 
The  letter  continued:  "This  will  complete  all  the  work  contemplated  under 
our  contract,  as  all  the  other  meadows  have  been  brought  to  the  grade  es- 
tablished, BO  far  as  the  material  available  will  permit  We  beg  to  state  that 
our  engineers  are  ready  now  to  make  final  survey  and  estimates,  and  we  ask 
you  to  immediately  proceed  with  the  final  survey  and  estimate,  some  por- 
tions of  which  have  already  been  completed,  with  a  view  to  making  final  pay- 
ment" Subsequently,  on  December  30th,  the  plaintiff  completed  Its  work 
at  Woodmere,  and  closed  down  its  plant  upon  notice  to  defendant  Plaintiff 
then  claimed  to  have  completed  the  entire  operation,  except  the  place  at  East 
Meadows,  that  had  slid  out  which  was  not  to  be  refilled  until  spring.  De- 
fendant's letters  made  no  objection  to  this  position,  and  did  not  then  ex- 
press any  dissatisfaction  with  the  quality,  nature,  or  extent  of  the  work. 
The  plalntlfl  pressed  for  payment  Of  the  amount  due  by  the  certificates,  also 
for  the  balances  of  the  levee  bills.  Delays  on  various  grounds  ensued,  al- 
thoui^  plalntlfl  continued  Ua  demands.    On  March  18tb  plaintiff  was  within 
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Its  ilgrbts  In  electing  to  treat  this  nonpayment  as  a  breacb,  and  to  sue  upon 
Its  quantum  meruit  for  the  value  of  the  work  performed.  Wright  t.  Reusens, 
133  N.  Y.  288,  31  M.  B.  216;  Lawrence  Bros.  t.  Heylman,  88  App.  DIt.  020, 
86  N.  Y.  Supp.  789. 

[I]  Much  argument  has  been  made  aa  to  the  effect  of  the  certificates  by 
defendant's  engineers,  but  the  points  actually  presented  are  not  as  broad  as 
the  propositions  of  law  discussed.  The  estimates  of  quantities  are  not  shown 
to  be  wrong,  or  Issued  under  any  mistake.  The  engineers  made  joint  read- 
ings of  the  instruments  and  therefrom  computed  the  cubic  yardage  of  the 
work  done  every  month,  and  these  calculations  stand  unimpaired.  Such  esti- 
mates are  ascertainments  of  quantities  and  measurements.  After  they  have 
been  acted  upon,  they  stand,  unless  shown  to  have  been  obtained  by  fraud, 
accident,  or  obvious  error.  Molloy  v.  Village  of  Briarcllfl  Manor,  145  App. 
Dlv.  483,  490,  129  N.  Y.  Supp.  929.  Such  a  certificate  is  not  regarded  as  de- 
termining the  rights  and  obligations  under  the  contract,  but  as  a  duly  at- 
tested agreement  as  to  the  quantity  of  the  fill,  -  ascertained  by  a  monthly 
survey  as  a  pro  tanto  performance.  Nine  such  certificates  over  the  signature 
of  one  of  defendant's  engineers,  showing  the  cubic  yards  dredged  and  de- 
posited at  these  various  dates,  are  before  the  court  The  December  work  is 
in  a  different  form,  but  is  attested  by  Mr.  Baslnger  in  one  instance,  and  by 
Mr.  Conklln  in  another.  By  these  admissions,  made  as  prescribed  in  the  con- 
tract, the  quantity  thus  dredged  and  deposited  amounted  to  1,199,160  cubic 
yards.  Until  suit  brought,  the  correctness  of  these  figures  had  not  been  ques- 
tioned. 

The  admissions  as  to  the  figures  for  levee  work  are  also  by  monthly  bills 
.checked  by  Mr.  Disher,  and  bearing  his  authentication,  presented  to  defend- 
ant, who  received  and  retained  them  without  objection.  Mr.  Dlsher's  au- 
thority, as  defendant's  engineer  in  the  field,  clearly  appears,  as  he  was  then 
being  paid  by  defendant  indirectly  through  Mr.  Conklln.  These  certificates, 
however,  are  not  taken  by  the  court  as  necessarily  conclusive  against  the  de- 
fendant as  to  the  construction  of  the  contract,  and  of  the  mutual  obligation 
arising  under  it  They  are  evidence  of  an  agreement,  repeated  monthly,  as 
to  quantities,  and  no  ground  is  shown  to  set  aside  or  overrule  such  ascer- 
tainments by  professional  experts  during  the  progress  of  the  work. 

6.  The  grade  stakes  set  by  defendant  bore  horizontal  cross-pieces,  showing 
the  intended  height  and  levels  of  the  surface  of  the  fill.  When  this  fill  came 
within  six  inches  above  or  below  the  grade  thus  established  by  these  grade 
marks,  plaintiff's  obligation  ceased,  and  the  filling  was  then  continued  over 
a  new  area.  The  claim  now  put  forward  that  after  this  procedure  had  been 
followed  and  the  ground  thus  covered,  defendant's  later  measurements  show 
the  fill  as  below  grade,  is  one  not  contemplated  by  the  contract  A  swampy 
meadow,  if  not  resting  on  solid  subsoil,  will  settle  under  the  load  by  such  a 
deposit  Such  a  subsidence,  subsequently  found  without  notice  to  or  partici- 
pation by  the  plaintiff,  does  not  disprove  the  original  measurements  by  levels 
upon  the  fill.  The  decided  weight  of  evidence  is  that  the  fill  had  been  made 
up  to  the  grade  stakes  (with  certain  local  exceptions,  where  the  grade  had 
been  reduced  by  consent),  before  the  work  stopped. 

7.  A  counterclaim  is  made  upon  the  ground  that  one  of  the  spillways  was 
negligently  placed  so  as  to  let  the  runoff,  carrying  sediment,  flow  back  into 
George's  Creek;  that  this  shoaled  up  the  passage  and  stopped  the  oystermen 
from  getting  out  to  their  beds.  Of  course,  the  water  pumped  out  had  to 
flow  off  and  run  into  the  bay,  and  the  weight  of  evidence  does  not  make  out 
any  want  of  care  by  the  plaintiff  in  the  location  or  management  of  the  spill- 
way. 

[7]  8.  An  additional  amount  is  now  claimed  by  plaintiff  for  quantity  lost 
by  subsidence.  It  is  urged  that  the  monthly  figures  do  not  allow  for  the  yield- 
ing and  Instability  of  the  meadow  under  its  new  load,  and  hence  that  the 
contents  of  the  fill  have  been  understated.  Plaintiff  maintains  that  an  aver- 
age setUement  of  20  per  cent  was  shown  at  the  trial  by  the  defendant's  ex- 
perts. Tliis  is  but  an  estimate  based  upon  observations  when  and  after  the 
fill  liad  been  superimposed.    It  is  too  uncertain  to  afford  a  basis  for  an  addi- 
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tlonal  flndlng  beyond  the  som  bere  In  snlt,  so  as  to  warrant  amending  tbe 
complaint 

Judgment  1b  therefore  given  tor  $31,978.19,  and  Interest  (defendant's  coun- 
terclaims being  dismissed),  with  costs  to  the  plaintiff. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  THOMAS, 
CARR,  and  RICH,  JJ. 

Johnson  &  Galston,  of  New  York  City  (James  P.  Niemann  dnd 
Clarence  G.  Galston,  both  of  New  York  City,  of  counsel),  for  appel- 
lants. 

Russell  H.  Robbins  and  John  J.  Graham,  both  of  New  York  City, 
for  appellee. 

PER  CURIAM.  Judgment  affirmed,  with  costs,-  upon  the  opinion 
of  Mr.  Justice  Putnam  at  Special  Term. 


BAKTHOLOMAT  SREWERY  CO.  ▼.  DAVENPORT  et  aL 

(Snpreme  Conrt,  Appellate  Division,  Third  Department    July  8,  1913.) 

Fixtures  (§  15*) — Kkmoval — Fixtubes  Substituted  by  Tenant. 

Though  a  bar  Installed  by  a  tenant  la  In  Its  nature  a  trade  fixture,  yet 
it  baying  been  substituted  for  an  old  bar,  and  consent  of  the  landlord 
therefor,  or  preserratlon  of  the  old  one  for  replacement  la  removal  of 
tbe  new  one,  not  being  shown,  the  tenant  has  no  right  of  removal. 

[Ed.  Note. — For  other  cases,  see  Fixtures,  Cent  Dig.  U  2S-29;  Dea  Dig. 
i  16.»] 

Appeal  from  Trial  Term,  Tiog^a  County. 

Action  by  the  Bartholomay  Brewery  Company  against  Herman  B. 
Davenport  and  another.  From  a  judgment  for  plaintiff,  defendant 
Hanna  M.  Manning  appeals.     Reversed,  and  new  trial  granted. 

See,  also,  155  App.  Div.  884,  139  N.  Y.  Supp.  1116. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Charles  C.  Annabel,  of  Waverly,  for  appellant. 
Howard  &  Sebring,  of  Waverly,  for  respondent 

SMITH,  P.  J.  This  is  an  action  of  replevin  brought  to  recover  pos- 
session of  a  certain  bar  and  other  barroom  fittings  claimed  to  have 
been  loaned  by  respondent  to  Frank  H.  Phalen  and  Leo  Whalen  in 
May,  1909.  Said  last-mentioned  parties  at  that  time  were  the  lessees 
of  the  appellant  Manning,  who  was  and  still  is  one  of  the  owners  of 
the  Langford  Hotel  in  the  village  of  Waverly,  N.  Y.  Said  lessees 
thereafter  transferred  their  lease  to  one  Shattuck,  and  he,  in  turn,  to 
the  defendant  Davenport,  who  was  in  actual  possession  of  the  goods 
at  the  time  the  action  was  brought  The  appellant  was  made  a  party 
defendant  by  reason  of  her  claim  of  some  interest  in  or  title  to  the 
goods.  Judgment  was  demanded  for  the  possession  of  the  chattels,  or 
for  the  sum  of  $370  as  their  value,  together  with  $1(X)  damages  for 

*For  otliar  cuw  ■••  lun*  topic  ft  I  kukbsb  In  Dm.  ft  Am.  Olsi.  U07  to  d«t«,  ft  Rep'r  Indwcw 


Digitized  by 


Google 


Sup.  Ct.)         BABTHOLOMAT  BBEWBBT  CO.  V.  DAVENPOBT  961 

their  alleged  wrongful  detention.  At  the  close  of  the  evidence  both 
parties  asked  for  the  direction  of  a  verdict.  Appellant's  counsel  after- 
wards asked  for  a  submission  of  the  case  to  the  jury,  which  the  court 
refused  on  the  ground  that  there  was  no  question  of  fact  for  the  jury, 
and  thereafter  rendered  his  decision.  The  judgment  entered  tnere- 
upon  was  against  both  defendants  and  gave  possession  of  the  articles, 
with  costs,  to  the  respondent,  or,  in  the  alternative,  allowed  a  recov- 
ery against  said  defendants  for  $250,  the  value  as  found  of  the  goods 
in  question,  together  with  costs.  From  this  judgment  the  defendant 
Manning  alone  has  appealed. 

It  appears  that,  when  this  hotel  property  was  leased  to  Phalen  and 
Whalen,  it  contained  a  bar  which  had  been  in  use  for  some  years,  and 
was  in  poor  condition  in  certain  respects.  The  present  bar  and  ap- 
pliances were  installed  in  the  place  of  the  old  bar  within  three  months 
after  the  lease  was  entered  upon.  The  evidence  is  uncontradicted*  that 
such  bar  and  appliances  were  merely  loaned  by  respondent  to  the  les- 
sees of  the  premises;  the  agreement  being  that  said  lessees  should 
have  the  use  of  them  only  so  long  as  they  should  buy  their  beer  of  re- 
spondent. Their  successors  in  the  business,  Shattuck  and  Davenport, 
both  knew  of  this  agreement,  but  the  latter  did  not  purchase  beer  of 
respondent,  which  thereupon  attempted  to  regain  possession  of  the  bar 
after  due  demand  made  on  both  appellant  and  Davenport  her  then  ten- 
ant. In  her  answer  appellant  claims  in  effect  that  the  bar  is  a  part 
of  the  realty,  and  as  such  belongs  to  her  or  to  both  her  and  her  co- 
owner  of  the  real  property  leased. 

It  may  be  admitted  that  this  bar  and  appliances  would  fairly  come 
within  the  description  of  trade  fixtures  so  as  to  be  removable  by  a  ten- 
ant at  any  time  during  his  tenancy,  but  in  this  case  there  is  the  impor- 
tant fact  that  these  articles  were  not  merely  additions  placed  upon  the 
realty  by  the  tenants  for  the  more  convenient  carrying  on  of  their 
business  where  no  such  appliances  had  existed  at  the  time  the  lease  was 
entered  into,  but  they  were  really  substitutions  for  similar  appliances 
owned  by  the  landlords  and  leased  as  a  part  of  the  premises.  Respond- 
ent knew  through  its  representatives  who  saw  the  premises  before  the 
placing  of  the  new  bar  that  it  was  to  take  the  place  of  the  old  bar  then 
in  use.  No  consent  for  the  removal  of  either  bar  at  any  time  from  ei- 
ther owner  of  the  real  estate  was  shown,  nor  was  any  evidence  intro- 
duced as  to  what  disposition  was  made  of  the  old  bar  and  appliances. 
The  rule  as  to  substituted  trade  fixtures  is  laid  down  as  follows : 

"Trade  fixtures  that  are  In  substitution  for  essential  parts  of  the  leased 
premises  and  not  additions  thereto  are  not  removable,  but  are  presumed  to  be 
permanent  additions."     19  Cyc.  1066. 

See,  also,  to  the  same  effect,  Ewell  on  Fixtures,  note,  p.  146,  and 
the  following  cases :  Ex  parte  Hemenway,  Fed.  Cas.  No.  6,346;  Ash- 
by  V.  Ashby,  59  N.  J.  Eq.  536,  544,  545,  46  Atl.  528;  Squire  &  Co.  v. 
Portland,  106  Me.  234,  239,  240,  76  Atl.  679,  30  L.  R.  A.  (N.  S.)  576, 
20  Ann.  Cas.  603. 

If  there  had  been  any  evidence  in  the  case  that  the  old  bar  and  fit- 
tings had  been  preserved  with  a  view  to  their  subsequent  replacement 
at  any  time  that  the  new  bar  might  be  removed  by  the  respondent,  a 
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different  question  would  be  presented.  Upon  such  a  state  of  facts 
the  new  bar  might  under  the  circumstances  disclosed  in  the  case  be  a 
trade  fixture,  even  although  used  in  temporary  substitution  for  the  old 
bar,  and  as  such  would  be  removable  as  against  a  landlord  by  any  ten- 
ant or  one  claiming  under  a  tenant,  at  least  upon  the  condition  that 
the  old  bar  should  be  replaced.  See  Andrews  v.  D,  B.  Co.,  132  N.  Y. 
348,  353,  354,  30  N.  E.  831 ;  Crandall  Investment  Co.  v.  Ulyatt,  40 
Colo.  35,  90  Pac.  59. 

The  foregoing  views  render  it  unnecessary  to  discuss  the  other  points 
raised  by  the  appellant  in  this  case. 

Judgment  reversed  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant  to 
abi(^e  event    All  concur. 


RASTETTBR  et  aL  ▼.  HOENNINGER  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department.    July  10,  1913.) 

1.  Apfeai.  and  Ebbob  (I  1099*) — Law  of  tbb  Cask — Dkoision  on  Pbiob  Ap- 

peal. 

A  determination  by  the  Appellate  Diyislon  on  appeal  that  a  will  exe- 
cuted by  husband  and  wife  Is  a  Joint  and  mutual  will  binding  on  the 
BurrlTor  is  the  law  of  the  case  so  far  as  the  Appellate  Division  is  con- 
cerned in  a  suit  to  enforce  the  will  against  the  survivor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |i  4370- 
4379;   Dec.  Dig.  |  1009.»] 

2.  Wiixs  (f  07*) — Joint  anu  Mutuai.  Lbabk — Entoboement. 

Where  a  joint  and  mutual  will  executed  by  husband  and  wife,  which 
provided  that  the  survivor  should  have  the  Income  of  all  the  property  for 
life,  and  after  the  death  of  the  survivor  all  the  property  should  go  to 
their  two  children  equally,  if  living,  and,  if  not,  the  share  of  the  dilld 
dying  should  go  to  bis  children,  became,  when  proved  and  accepted  by 
the  husband  surviving  the  wife,  a  contract  requiring  that  all  the  property 
which  either  or  both  owned  should  be  disposed  of  at  his  death  as  pro- 
vided by  the  will,  the  husband  could  not  by  gift  or  devise  make  a  dif- 
ferent disposition,  and,  where  he  gave  to  a  child  real  estate  purchased 
by  funds  of  the  estate  covered  by  the  will,  the  child  must  account  for  It, 
and  the  rents  as  a  part  of  the  estate  disposed  of  by  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  Si  175-177 ;  Dec.  Dig. 
i  67.*] 

3.  Appeal  and  Ebbob  (|  80*)  —  iNTEBLoorroBT  Judgment — "Finai  Judo- 

JCENT." 

A  judgment  which  finally  determines  the  rights  of  the  parties,  leav- 
ing open  only  a  question  of  accounts  to  be  settled  thereafter,  is  a  final 
Judgment  and  not  an  interlocutory  one. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ||  429, 
432,  433,  450,  456,  457,  494-509;  Dec.  Dig.  S  80.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2774-2798; 
vol.  8,  p.  7663.] 

4.  Wills  (8  67*) — Joint  and  Mutual  Wills — ^Enfobcement — Reuedt. 

A  suit  to  enforce  as  a  contract  binding  the  survivor  a  Joint  and  mutual 
will  executed  by  husband  and  wife,  which  provided  that  on  the  death 
of  the  survivor,  all  the  property  should  be  divided  between  the  children 
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of  the  parties,  does  not  authorize  a  partition  of  real  estate  forming  a 
part  of  the  estate  passing  by  the  will. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  fi  ITS-lTTTDec.  Dig. 
i  67.*] 

Ingraham,  P.  J.,  and  Laughlln,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Elizabetha  Rastetter  and  others  against  John  C.  Hoennin- 
ger,  executor  and  trustee  of  Franz  Rastetter,  deceased,  and  others. 
From  a  judgment  for  plaintiffs,  defendants  appeal.    Affirmed. 

See,  also,  152  App.  Div.  948,  137  N.  Y.  Supp.  1139. 

Argued  before  INGRAHAM,  P.  T.,  and  LAUGHUN,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Andrew  C.  Troy,  of  New  York  City,  for  appellants. 

August  P.  Wagener,  of  New  York  City,  for  respondents. 

SCOTT,  J.  This  is  an  action  in  equity  to  enforce  the  provisions  of 
a  joint  and  mutual  will  made  by  Franz  Rastetter  and  Elizabetha  Ras- 
tetter, his  wife.  That  will  was  before  us  on  a  former  appeal  (151  App. 
Div.  853,  136  N.  Y.  Supp.  961),  and  after  careful  deliberation  was  sus- 
tained as  a  joint  and  mutual  will,  binding  upon  the  survivor,  it  being 
held  that  the  will  itself  furnished  sufficient  proof  that  it  was  the  re- 
sult of  an  agreement  between  the  parties  as  to  the  final  disposition  of 
their  property. 

[1]  That  determination  is  the  law  of  the  case  so  far  as  this  court 
is  concerned,  and  it  will  not  be  necessary  to  rediscuss  the  question. 

[2]  The  present  appeal  brings  up  for  review  a  judgment  undertak- 
ing to  carry  into  effect  our  former  decision. 

The  dispository  clauses  of  the  will  read  as  follows : 

"Second :  We  give  unto  the  survlyor  of  either  of  us  the  Income  of  onr  real 
and  personal  property  during  bis  or  her  natural  life  for  his  or  her  own  use 
and  benefit 

"Third:  After  the  death  of  the  survlTor  of  either  of  ns,  all  our  property 
both  real  and  personal  shall  be  divided  in  ^e  manner  following:  One  half 
thereof  is  to  be  paid  to  our  daughter  Barbara  Schmidt,  if  living  at  the  time  of 
the  distribution  of  the  estate,  and  if  not  living  at  the  time  of  the  distribu- 
tion of  the  estate,  her  share  shall  be  equally  divided  between  her  children  then 
living,  and  the  remaining  one  half  thereof  to  our  son  John  Rastetter,  if  liv- 
ing at  the  time  of  the  distribution  of  the  estate,  and  if  not  living,  same  shall 
be  equally  divided  between  his  children  then  living." 

The  plaintiffs  are  the  children  of  the  above-mentioned  John  Rastet- 
ter, who  died  after  the  death  of  Elizabetha  Rastetter,  and  before  the 
death  of  Franz  Rastetter.  The  defendants  are  the  above-mentioned 
Barbara  Schmidt  and  John  C.  Hoenninger  as  executor  of  a  will  made 
by  Franz  Rastetter  after  the  death  of  his  wife  Elizabetha,  by  which 
he  makes  a  somewhat  different  disposition  of  his  property  from  that 
provided  for  in  the  above-described  joint  and  several  wills.  After  the 
death  of  his  wife,  Elizabetha,  Franz  Rastetter  caused  her  will  to  be  ad- 
mitted to  probate,  and  himself  to  be  appointed  the  executor!  thereof, 
and  went  into  possession  of  her  property. 

At  the  time  of  Elizabetha  Rastetter's  death  she  and  her  husband 
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owned  jointly  two  parcels  of  real  estate  in  the  city  of  New  York  known 
as  Nos.  530  and  534  East  Eighty-Third  street,  each  being  worth  about 
$19,000  subject  to  a  mortgage  for  $10,000.  Franz  and  Elizabetha  Ras- 
tetter  had  a  joint  savings  bank  account  of  $1,460.  Elizabetha  Rastet- 
ter  had  individual  savings  bank  accounts  aggregating  $7,413.90,  and 
Franz  Rastetter  held  and  owned  a  bond  and  mortgage  upon  which 
there  was  due  $2,000.  At  the  time  of  his  death  in  August,  1908,  Franz 
Rastetter  left,  in  addition  to  the  real  estate  already  mentioned,  moneys 
on  deposit  in  various  savings  banks  amounting  to  $5,395.78,  a  sum  of 
money  amounting  to  $267.88  in  the  hands  of  an  agent,  $150  worth  of 
household  furniture,  and  bonds  and  mortgages  on  which  there  was 
due  $4,100  and  accrued  interest.  All  these  assets  came  into  the  hands 
of  his  executor,  the  defendant  Hoenninger.  Elizabetha  Rastetter  died 
on  January  14,  1905.  On  the  following  September  17,  1906,  said 
Franz  Rastetter  purchased  and  gave  to  the  defendant  Barbara  Schmidt, 
by  causing  the  deed  to  be  made  to  her,  a  parcel  of  real  estate  in  the 
city  of  New  York,  the  cash  consideration  for  which  was  paid  by  said 
Franz  Rastetter.  The  court  has  found  as  matter  of  fact  that  said 
Barbara  Schmidt  paid  no  part  of  the  consideration  for  said  parcel, 
and  this  is  not  disputed.  It  has  also  found  that  said  Franz  Rastetter 
purchased  said  parcel  of  land  "with  money  that  came  from  the  estate 
of  Elizabetha  Rastetter,  deceased,  and  money  subject  to  the  contract 
contained  in  the  joint  and  mutual  will"  executed  by  said  Franz  and 
Elizabetha  Rastetter.  This  finding  as  we  consider  is  supported  by 
the  evidence.  Upon  the  construction  heretofore  given  to  the  will, 
Franz  Rastetter,  when  he  had  proved  the  will  and  accepted  the  ben- 
efits under  it,  entered  into  a  contract  that,  not  only  the  property  re- 
ceived from  his  wife,  but  also  the  property  which  he  individually  own- 
ed, should  be  disposed  of  at  his  death  in  the  manner  provided  by  this 
joint  will.  He  had  no  right  thereafter,  either  by  gift  or  devise,  to 
make  any  different  disposition  of  it.  It  is  true  that  he  was  entitled  to 
use  the  income  as  he  saw  fit,  but  the  size  of  his  own  and  his  wife's  es- 
tates, and  the  short  time  that  elapsed  between  his  wife's  death  and  the 
gift  to  the  defendant  Schmidt,  preclude  the  probability  that  the  con- 
sideration money  for  the  property  conveyed  to  her  was  derived  from 
income.  The  judgment,  in  so  far  as  it  declares  the  parcel  of  land  con- 
veyed to  Barbara  Schmidt  a  part  of  the  estate  to  be  divided  under  the 
joint  and  mutual  will  and  requires  her  to  account  for  the  rents  and 
profits,  is  right.  The  form  of  the  judgment  is,  however,  in  some  re- 
spects open  to  criticism. 

[3]  It  is  denominated  an  interlocutory  judgment,  although  it  finally 
determines  the  rights  of  the  parties,  leavmg  open  only  a  question  of 
accounts  to  be  settled  hereafter.  This  does  not  make  it  an  interlocu- 
tory judgment  Moulton  v.  Cornish,  138  N.  Y.  133,  33  N.  E.  842, 20 
L.  R.  A.  370;  Produce  Bank  v.  Newton,  67  N.  Y.  199.  The  judgment 
also  departs  from  the  direction  for  judgment  given  by  the  decision. 
It  directs  the  referee  named  therein  to  ascertain  and  determine  whence 
Franz  Rastetter  derived  the  money  paid  for  the  property  conveyed  to 
Barbara  Schmidt.  This  is  wholly  unnecessary  in  view  of  the  findings 
made  by  the  court  itself. 
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[4]  It  also  required  the  referee  to  report  whether  the  real  estate  in 
East  Eighty-Third  street  is  so  situated  that  actual  partition  can  or 
cannot  l»  made,  and  other  matters  appropriate  to  an  action  for  parti- 
tion. This  is  improper  because  this  is  not  an  action  for  partition,  and 
under  the  pleadings  no  partition  can  be  decreed.  The  decree  must  be 
amended  by  striking  out  the  word  "interlocutory"  wherever  it  appears, 
by  requiring  the  defendant  Hoenninger  to  account  for  money  and 
property  received  and  disbursed  by  him  as  executor  of  the  will  of 
Franz  Rastetter,  deceased,  and  requiring  the  defendant  Schmidt  to 
account  for  the  rents  and  profits  of  the  real  estate  conveyed  to  her  as 
above  recited,  with  a  provision  that  the  referee  appointed  'by  the  judg- 
ment shall  pass  upon  said  accounts  and  the  exceptions  filed  thereto,  if 
any,  and  as  so  modified  will  be  affirmed  without  costs  to  either  party. 

DOWLING  and  HOTCHKISS,  JJ.,  concur. 

INGRAHAM,  P.  J.  On  the  former  appeal  I  dissented  from  the 
determination  that  this  action  could  be  sustained,  and  for  the  reasons 
stated  in  the  dissenting  opinion  on  that  appeal  I  dissent  from  the  af- 
firmance of  the  judgment  here  appealed  from.  151  App,  Div.  853,  136 
N.  Y.  Supp.  961. 

But  assuming  that  the  mutual  will  executed  by  the  defendant's  tes- 
tator and  his  wife,  and  which  was  admitted  to  probate  on  the  death  of 
his  wife,  was  evidence  of  a  contract  so  that  the  defendant  was  incapa- 
ble of  revoking  that  will  or  making  any  other  testamentary  disposition 
of  his  property,  I  cannot  see  that  such  a  contract  in  any  way  limited 
his  right  to  use  his  own  property  not  acquired  from  his  wife.  The  so- 
called  contract  is  discovered  in  the  will  itself ;  and  what  did  the  par- 
ties there  agree  to  ?  This  instrument  was  entirely  testamentary.  The 
income  of  the  property  of  the  one  first  dying  was  devised  to  the  sur- 
vivor during  his  or  her  natural  life  for  his  or  her  own  use  and  ben- 
efit, and  after  the  death  of  the  survivor  "all  our  property  both  real  and 
personal  shall  be  divided  in  the  manner  following."  If  this  was  a  con- 
tract, it  certainly  could  not  prevent  the  survivor  from  using  either  the 
income  from  the  wife's  property  which  was  given  to  him  for  his  own 
use  and  benefit,  or  his  own  property,  over  which  the  wife  had  no  con- 
trol, in  any  way  that  he  desired  during  his  own  life.  There  was  no 
trust  imposed  upon  the  husband's  property  by  this  mutual  will,  and 
no  limitation  upon  his  power  to  use  or  dispose  of  his  own  property 
during  his  life.  He  had  made  his  will,  which  could  be  effectual  only 
on  its  admission  to  probate  after  his  death.  Assuming  that,  as  the 
court  has  held,  he  thereby  undertook  not  to  revoke  this  mutual  will 
or  to  make  any  other  testamentary  disposition  of  his  property,  he  cer- 
tainly could  do  what  he  pleased  with  his  own  property  during  his  life. 
As  was  held  in  the  case  of  Edson  v.  Parsons,  155  N.  Y.  555,  50  N.  E. 
265 :  The  effect  of  such  contract  is  that  the  one  surviving  would  make 
the  brother  the  residuary  legatee  of  what  she  should  be  possessed  of 
at  her  death. 

The  will,  so  far  as  it  could  affect  the  husband's  property,  could  take 
effect  only  at  his  death.    The  contract  as  found  by  the  majority  of  the 
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court  was  that  the  husband  undertook  that  all  the  property  of  "either 
of  us"  should  at  the  death  of  the  survivor  be  divided  as  provided  in 
the  mutual  will.  From  the  nature  of  this  instrument  this  could  only 
apply  to  the  property  as  it  existed  at  the  date  of  the  death  of  the  sur- 
vivor. What  the  husband  got  by  this  will  was  a  life  estate  in  his  wife's 
property.  On  his  death  that  property  passed  to  the  residuary  legatees 
or  devisees.  But  as  to  his  own  property  over  which  his  wife  had  no 
control  that  remained  his,  subject  to  be  disposed  of  as  he  wished  dur- 
ing his  life;  but  what  he  possessed  at  his  death  was  disposed  of  as 
therein  provided.  In  Mahaney  v.  Carr,  175  N.  Y.  454,  67  N.  E.  903, 
the  Court  of  Appeals  decided  this  question;  and  what  was  there  said 
applies  to  this  case. 

It  is  established  that  the  testator  received  from  his  wife's  estate  $7,- 
887.58.  He  left  all  the  real  property  in  which  his  wife  was  inter- 
ested undisposed  of,  and  the  personal  estate  of  upwards  of  $10,000; 
so  that  the  estate  of  his  wife  was  intact.  He  had  paid  for  a  piece  of 
real  property  which  had  been  conveyed  to  his  daughter  during  his  life, 
and  she  now  holds  that  property  in  her  own  right.  Yet  this  judgment 
takes  that  property  from  her,  and  holds  it  to  be  part  of  the  testator's 
estate.  This  can  only  be  justified  by  holding  that,  by  the  execution  of 
this  mutual  will,  the  testator  imposed  a  trust  on  all  his  property  in  fa- 
vor of  the  legatees  of  the  mutual  will,  so  that  any  disposition  of  his 
own  property  during  his  life  was  a  breach  of  trust.  This  I  consider 
without  justification. 

I  therefore  dissent  from  the  affirmance  of  this  judgment. 

LAUGHLIN,  J.,  concurs  on  second  ground. 


CLARK  y.  GROSH  et  aL 
(Supreme  Court,  Trial  Term,  Clinton  County.    July,  1912.) 

1.  WlLUS    (I    448*) — CONBTBTJCTION — ATOIDINO    INTESTACT. 

A  construction  of  a  will  which  will  prevent  Intestacy  will  be  favored, 
U  possible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  i  064;  Dec.  Dig.  i 
448.»] 

2.  Wiiifl  (S  629*) — CoNSTBUCTtON  IN  Favob  of  Vmtino  of  Estates. 

The  law  favors  that  construction  of  wills  which  permits  the  vesting 
of  devises  as  closely  as  possible  after  the  testator's  death,  and  avoids  the 
disinheritance  of  remaindermen  who  may  happen  to  die  before  the  de- 
termination of  the  precedent  estate. 

[Ed.  Note.— For  other  cases,  aee  Wills,  Cent  Dig.  ii  1461,  1462 ;  Dec. 
Dig.  i  629.*] 

3.  Wills  (§  439*) — Constboctiok — ^Intentioh  of  Testatob. 

The  fundamental  principle  for  construing  wills  is  that  the  Intention  of 
the  testator  Is  the  dominating  guide. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  952,  955,  957; 
Dec.  Dig.  i  48».»] 

4.  Wills  (§  634») — Constructiok — Vested  ob  Cohtinoewt  Intbbests. 

Where  a  testatrix  gave  real  and  personal  property  to  a  daughter  for 
life,  with  remainder  to  a  son  should  he  be  living  at  the  death  of  the 
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daughter,  and;  should  he  be  dead  at  the  time,  to  his  tben  llylng  children, 
share  and  share  alike,  the  fee  in  the  real  estate  remained  In  the  heirs  of 
the  testatrix  subject  to  the  life  estate  and  to  the  contingency  that  tho 
son  should  survive  the  life  tenant  or  leave  children  surviving  her,  and 
the  son  took  a  vested  title  only  In  the  event  that  be  survived  the  daugb- 
t^,  and  Ms  children  only  In  the  event  that  he  should  die  before  the 
daughter  leaving  children  surviving  her. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  f$  1488-1510;  Dea 
Dig.  {  634.*] 

5.  Wnxs  (I  456*) — CoKSTKUOTXON — Mkanino  of  Lanouaok. 

The  language  of  a  will  should  be  given  its  natural  and  ratlona)  mean- 
ing, and  not  a  forced  and  unnatural  meaning,  for  the  purpose  of  spelling 
out  a  theory  by  which  It  can  be  said  that  the  testatrix  intended  some- 
thing which  her  language  shows  she  did  not  intend. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f  874;  Dec.  Dig.  i 
456.»] 

fk  Wiu^s  (SS  523,  624*) — Constbuction — Got  to  Ci.abs — ^Thob  tob  Ascxbtain- 
INO  Class. 

Where  a  testatrix  devised  property  to  a  daughter  for  life  with  remain- 
der to  a  son  if  he  survived  the  daughter,  and,  if  not  to  his  children 
should  he  leave  any  who  survived  the  daughter,  there  being  an  uncer- 
tainty not  only  as  to  whether  there  would  be  any  children  living  upon 
the  death  of  the  daughter,  but  also  as  to  their  number,  the  gift  was  to 
a  class  and  the  division  was  to  be  made  among  the  persons  coming  within 
the  class  at  the  date  when  the  division  was  to  be  made. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  i|  1115,  111&-1127; 
Dec.  Dig.  ii  523,  524.*] 

7.  Bankbitptct  (§  143*) — Pbopebtt  Passiwo  to  Tbustkk — "Estatb  in  Ex- 

pbctanct." 

Under  Real  Property  Law  (Consol.  Laws  1909,  c.  60)  {  35,  defining  an 
"estate  in  expectancy"  as  one  In  which  the  right  of  possession  is  post- 
poned to  a  future  time,  section  36,  providing  that  a  future  estate  is  one 
limited  to  commence  in  possession  at  a  future  date,  and  section  40,  pro- 
viding that  a  future  estate  is  vested  when  there  is  a  person  in  being 
who  would  have  an  immediate  right  to  the  possession  of  the  property  on 
the  determination  of  all  Intermediate  or  precedent  estates,  and  is  con- 
tingent while  the  person  to  whoin,  or  the  event  on  which.  It  Is  limited  to 
take  effect  remains  uncertain,  where  a  testatrix  devised  land  to  a  daugh- 
ter for  life  with  remainder  to  a  son  if  he  survived  the  daughter  and  U 
not  to  his  children  living  at  the  time  of  the  daughter's  death,  the  in- 
terest of  a  child  of  the  son,  after  his  father's  death,  was  "an  estate  In 
expectancy"  and  assignable  under  Keal  Property  Law,  §  59,  providing 
that  expectant  estates  are  descendible,  devisable,  and  alienable  In  the 
same  manner  as  estates  In  possession,  and  hence  it  passed  to  the  trustee 
In  bankruptcy  under  Bankr.  Act  July  1,  1898,  c  541,  |  70,  30  Stat  565 
(U.  S.  Comp.  St  1901,  p.  3451),  providing  that  the  trustee  shall  be  vested 
with  the  bankrupt's  title  to  all  property  which  prior  to  the  filing  of  the 
petttlon  he  could  by  any  means  have  transferred,  or  which  might  have 
been  levied  upon  and  sold  under  Judicial  process. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  If  194,  201, 
202,  213-217,  223,  224;    Dec.  Dig.  {  143.* 

For  other  definitions,  see  Words  and  Phrases,  voL  8,  p.  2588.] 

8.  Chaufebtt  and  Maintenance  ({  6*) — Assionuints  or  Chosbs  ik  Actior 

AND    GONTINOENT    INTEBESTS. 

The  common-law  doctrine  of  maintenance,  prohibiting  the  assignment 
of  choses  in  action  and  contingent  interests  to  strangers,  does  not  obtain 
in  this  state  except  as  preserved  by  statute. 

[Ed.  Note. — For  other  cases,  see  Champerty  and  Maintenance,  Cent 
Dig.  a  5-8,  17-19 ;  Dec.  Dig.  $  6.*] 
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Action  for  partition  by  William  O.  Clark  against  Grace  M.  Grosh 
and  others.    Decree  ordered  as  indicated  in  the  opinion. 

W.  H.  Dunn,  of  Champlain,  for  plaintiff. 

Harry  M.  Ingram,  for  defendant  Dennis  B.  Lucey,  as  trustee. 

William  H.  McCormick,  of  New  York  City,  for  defendants  Grace 
M.  Grosh,  Albert  S.  Grosh,  Ethel  Shieler,  Bert  A.  Shieler,  and  Ros- 
well  P.  Matteson. 

John  H.  Booth,  of  Plattsburgh,  for  defendant  John  N.  Moore. 

BORST,  J.  This  action  is  brought  to  partition  certain  lands  known 
as  the  Champlain  Hotel  property  situate  on  the  shores  of  Lake  Cham- 
plain,  and  of  which  John  J.  Matteson  died  seised. 

The  questions  presented  for  solution  arise  between  the  defendants 
Roswell  P.  Matteson  and  Dennis  B.  Lucey,  his  trustee  in  bankruptcy, 
over  an  interest  in  the  property  which  but  for  the  bankruptcyproceed- 
ings  it  is  conceded  would  pass  to  the  defendant  Matteson.  The  facts 
in  the  case  are  stipulated. 

John  J.  Matteson  died  in  1898  leaving  his  widow,  Jane,  his  daughter, 
Florence  Edna  Clark,  and  a  son,  Herbert  L.,  and  a  will,  which  was 
admitted  to  probate,  bearing  date  September,  1897,  the  material  por- 
tions of  which  read  as  follows : 

"After  all  my  lawful  debts  are  paid  and  discharged,  I  glre  and  bequeath 
all  my  property  both  real  estate  and  personal  of  every  kind  and  nature  what- 
soever and  wheresoever  situated  and  located  unto  my  wife  Jane  Caroline 
Matteson  and  my  daughter  Florence  Edna  Clark  to  share  equally.  The 
Champlain  House  and  all  real  estate  attached  thereto  not  to  be  sold  or  dis- 
posed of  so  long  as  both  parties  live." 

Jane,  the  widow,  died  in  1901,  owning  the  one-half  interest  in  the 
hotel  property  devised  to  her  by  her  husband,  and  leaving  her  surviv- 
ing her  daughter  Florence  and  son  Herbert  L.,  and  leaving  a  will, 
dated  1898,  which  wjks  admitted  to  probate,  the  material  portions  of 
which  read  as  follows: 

"I  give  and  bequeath  to  my  daughter  Florence  Clark  the  use  daring  her 
life  time  of  all  the  property  real  and  personal  I  may  have  at  the  time  of  my 
death  to  be  used  and  enjoyed  by  her  without  molestation  or  hindrance  from 
any  one. 

"After  the  use  aforesaid,  I  give,  devise  and  bequeath  to  my  son  Herbert 
L.  Matteson  all  the  rest  residue  and  remainder  of  all  the  property  real  and 
personal  I  may  have  at  the  time  of  my  death  should  he  be  alive  at  the  death 
of  my  said  daughter  Florence  Clark  should  he  be  dead  at  the  time  I  direct 
that  the  property  herein  bequeathed  to  him  be  divided  equally  between  his 
then  living  children  share  and  share  alike." 

The  son  Herbert  L.  Matteson  died  in  1903,  leaving  him  surviving 
his  widow,  Mary,  his  two  daughters  Grace  and  Ethel  and  his  son,  the 
defendant  Roswell  P.  Matteson,  and  a  sister  Florence  Edna  Clark. 
Florence  Edna  Clark  died  in  October,  1912,  leaving  all  her  property 
by  her  will  to  her  husband,  the  plaintiff  in  this  action.  The  defendant 
Matteson  would  own  in  fee  as  tenant  in  common  with  the  other  inter- 
ests a  one-sixth  of  the  real  estate  in  question,  unless  his  trustee  in 
bankruptcy  is  entitled  to  the  same,  and  this  presents  the  sole  question 
for  solution  in  this  case. 
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The  answer  to  this  question  depends  upon  whether  Roswell  P.  Mat- 
teson  had  such  an  interest  in  the  property  provided  by  section  70  of 
the  Bankruptcy  Act  "which  prior  to  the  filing  of  the  petition  (against 
him  in  bankruptcy)  he  could  by  any  means  have  transferi-ed  or  which 
might  have  been  levied  upon  and  sold  under  judicial  process  against 
him."  The  question  presented  seems  to  have  frequently  perplexed  the 
reasoning  powers  of  the  courts  with  different  conclusions  as  the  result. 

It  is  urged  by  counsel  for  the  trustee  with  great  ingenuity  of  argu- 
ment that  the  words  "his  then  living  children"  relate  to  the  time  of 
the  death  of  the  testatrix ;  that  the  adverb  "then"  in  that  clause  is  one 
of  time  and  refers  to  the  time  of  the  event  contained  in  the  clause, 
"all  the  property  real  and  personal  I  may  have  at  the  time  of  my  (Jane 
C.  Matteson)  death" ;  that  Herbert  Matteson  took  a  vested  title  sub- 
ject to  have  it  divested  by  his  dying  before  Florence,  but  in  that  event 
the  title  vested  in  his  children  "then  living"  at  the  time  of  "my  (Jane 
C.  Matteson)  death." 

[1]  It  is  true  that  in  the  interpretation  of  wills  such  a  construction 
will  be  favored,  if  possible,  which  will  prevent  intestacy.  Should  Her- 
bert have  died  before  Florence  leaving  no  children  him  surviving,  Jane 
would  have  died  intestate  as  to  the  property  in  question. 

[2]  The  law  favors  that  construction  which  permits  the  vesting  of 
devises  as  closely  as  possible  after  the  death  of  the  testator,  and  avoids 
the  disinheritance  of  remaindermen  who  may  happen  to  die  before 
the  determination  of  the  precedent  estate.  It  is  also  said  that  the  pre- 
sumption is  that  a  testator  intends  that  his  dispositions  shall  take  ef- 
fect in  enjoyment  or  interest  at  the  date  of  his  death,  and  upon  the 
happening  of  that  event,  unless  the  language  of  the  will  by  fair  con- 
struction makes  his  gifts  contingent,  they  will  be  regarded  as  vested ; 
that  words  of  survivorship  and  gifts  over  on  the  death  of  the  primary 
beneficiary  are  to  be  construed,  unless  a  contrary  intention  appears,  as 
relating  to  the  death  of  the  testator.  Lewis  v.  Howe,  174  N.  Y.  340, 
346,  66  N.  E.  975,  1101 ;  Hersee  v.  Simpson,  154  N.  Y.  496,  500,  48 
N.  E.  890;  Connelly  v.  O'Brien,  166  N.  Y.  406,  408,  60  N.  E.  20. 

[3]  The  dominant  rule  however,  of  interpretation  of  wills,  and 
which  is  said  to  be  the  fundamental  principle  in  their  construction,  is 
that  the  intention  of  the  testator  is  the  denominating  guide  in  constru- 
ing his  will. 

[4]  I  think  under  this  last  rule  Herbert  L.  Matteson  took  a  vested 
title  in  the  property  of  Jane  C.  Matteson  which  she  had  at  the  time  of 
her  death  only  in  the  event  that  he  should  survive  the  daughter,  Flor- 
ence Clark,  and  in  case  he  was  dead  at  that  time,  then,  u  he  left  chil- 
dren, and  in  that  event  only,  they  would  take  such  title.  The  word 
"then"  in  the  last  line  of  the  clause  in  the  will  in  question  must  be 
understood  to  refer  to  some  preceding  event,  and  the  only*  event  to 
which  it  can  refer  from  the  language  employed  is  the  death  of  the 
daughter  Florence. 

[6]  We  are  not  permitted  to  read  into  the  will  language  which  was 
not  used  by  the  testatrix.  And  while  recognizing  the  rule  that  the  will 
should  be  so  construed  as  to  provide  for  descendants  of  the  testatrix, 
if  that  is  possible,  it  is  equally  true  that  .to  do  that  resort  should  not 
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be  had  to  strained  construction  or  the  making  of  a  new  will  for  the 
testatrix.  In  construing  this  will  we  should  give  the  language  used 
its  natural  and  rational  meaning,  and  not  a  forced  and  iinnatural 
meaning,  for  the  purpose  of  spelling  out  a  theory  by  which  it  can  be 
said  that  the  testatrix  intended  to  do  something  which  her  language 
shows  she  did  not  intend  to  do.  The  following  authorities  clearly 
support  the  contention  here  suggested:  Carmichael  v.  Carmichael,  1 
Abb.  Dec.  309;  Patchen  v.  Patchen,  121  N.  Y.  432,  24  N.  E.  695; 
Schwencke  v.  Hafner,  18  App.  Div.  182,  45  N.  Y.  Supp.  937;  Wil- 
liams V.  Williams,  152  App.  Div.  323,  136  N.  Y.  Supp.  990;  Wright 
V.  Wright,  140  App.  Div.  634,  125  N.  Y.  Supp.  875. 

[i]  Further,  here  there  was  an  uncertainty  not  only  as  to  whether 
there  would  be  any  children  of  Herbert  Matteson  living  on  the  death 
of  Florence,  but  also  their  number  in  case  that  were  any  of  that  class. 
In  such  case  the  gift  is  to  a  class.  Matter  of  Kimberly,  150  N.  Y.  90, 
44  N.  E.  945 ;  Herzog  v.  Title  Guaranty  &  Trust  Co.,  177  N.  Y.  86, 
69  N.  E.  283,  67  L.  R.  A.  146.  Now  when  division  and  distribution 
is  to  be  made  among  a  class,  the  benefits  of  the  will  are  usually  con- 
fined to  those  persons  who  come  within  the  class  at  the  date  when  dis- 
tribution is  to  be  made.  Matter  of  Baer,  147  N.  Y.  348,  41  N.  E, 
702;  Matter  of  Crane,  164  N.  Y.  71,  58  N.  E.  47.  The  fee  in  the  real 
estate  of  Jane  C.  Matteson  despite  the  will,  therefore,  remained  in  her 
heirs,  subject  to  the  life  estate  of  Florence  Edna  Clark,  and  to  the  con- 
tingency that  Herbert  L.  Matteson  survive  her  or  leave  children  her 
surviving.  This  clearly  appears  when  we  recall  that,  should  Herbert 
die  leaving  no  children  before  the  death  of  Florence,  the  real  property 
of  Jane  would  be  undisposed  of. 

[7]  The  estate  of  Herbert  and  his  children  was  one  in  expectancy, 
as  they  were  not  entitled  to  its  inunediate  possession  on  the  death  of 
the  testatrix.  Section  35,  Real  Property  Law  (Consol.  Laws  1909,  c. 
50).  By  section  36  of  the  same  law,  expectant  estates  are  of  two 
kinds,  future  and  reversionary;  while  section  37  provides  that  a  fu- 
ture estate  is  one  limited  to  commence  in  possession  at  a  future  day, 
clearly  including  the  estate  of  Herbert  and  his  children  in  the  prop- 
erty of  testatrix.  Section  40  defines  when  future  estates  are  vested 
and  when  contingent,  as  follows: 

"A  future  estate  Is  eitber  v^ted  or  contingent  It  Is  vested,  when  tbere 
Is  a  person  In  being,  wbo  would  baye  an  Immediate  right  to  the  possession 
of  the  property,  on  the  determination  of  all  the  intermediate  or  precedent  es- 
tates. It  is  contingent  while  the  person  to  whom  or  the  event  on  which  it  is 
limited  to  take  effect  remains  uncertain." 

The  question  of  vesting  or  not  vesting  therefore  depends  on  wheth- 
er the  gift  is  immediate  and  the  time  of  payment  or  enjoyment  cwily 
postponed.  If  the  gift  is  not  immediate,  then  there  is  no  vesting.  In 
this  case  the  gift  depended  on  Herbert  Matteson  or  children  of  his 
surviving  the  life  tenant,  and  hence  by  the  terms  of  the  statute  was 
not  vested,  but  contingent  Matter  of  Embree,  9  App,  Div.  604,  41 
N.  Y.  Supp.  737;  Miller  v.  Gilbert,  144  N.  Y.  73,  38  N.  E.  979; 
Schell  v.  Carpenter,  50  Misc.  Rep.  404,  100  N.  Y.  Supp.  554;  Mc- 
GiUis  V.  McGillis,  154  N.  Y.  532,  540,  49  N.  E.  1.45. 
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We  come,  therefore,  to  the  question,  Could  this  contingent  interest, 
which  the  defendant  Roswell  P.  Matteson  had  after  the  death  of  his 
father  in  the  estate  of  the  testatrix  and  at  the  time  of  the  filing  of  the 
petition  against  him  in  bankruptcy,  by  any  means  have  been  trans- 
ferred by  him,  or  could  it  have  been  levied  upon  and  sold  under  ju- 
dicial process?  He  could  undoubtedly  have  disposed  of  that  possi- 
bility, if  he  could  have  found  any  one  to  buy  it,  so  effectually  that  up- 
on the  happening  of  the  contingency  he  would  be  estopped  from  de- 
nying his  grantee's  right  to  recover  it  But  would  he  sell  property  or 
only  a  chance  that  he  might  thereafter  become  entitled  to  property? 
Could  the  principle  of  estoppel  be  invoked  in  favor  of  an  involuntary 
transfer,  and  would  such  transfer  have  anything  to  stand  upon?  Hen- 
nessy  v.  Patterson,  85  N.  Y.  91 ;  Miller  v.  Emans,  19  N.  Y.  384.  There 
is  authority  to  the  effect  that  this  contingent  interest  of  the  defendant 
Matteson  was  not  assignable,  and  did  not  pass  to  his  trustee  in  bank- 
ruptcy. This  was  squarely  held  by  Judge  Bradford  in  Re  Wetmore, 
6  Am.  Bankr,  R,  210,  214,  108  Fed.  520.  47  C.  C.  A.  477,  and  again 
in  the  same  volimie  in  Re  Twaddell  (D.  C.)  6  Am.  Bankr.  R.  at  page 
539,  110  Fed.  145.  To  the  same  effect  Re  Hoadley  (D.  C.)  3  Am. 
Bankr.  R.  780,  101  Fed.  233 ;  Collier  on  Bankruptcy  (9th  Ed.)  1007 ; 
Jackson  v.  Middleton,  52  Barb.  9;  Re  Nelson  St.  John  (D.  C.)  5  Am. 
Bankr.  R.  190,  105  Fed.  234. 

From  the  statement  of  facts  in  this  case,  it  appears  that  the  defend- 
ant Matteson  was  living  at  the  time  of  the  making  of  the  will  of  tes- 
tatrix ;  hence  the  remainder  while  it  was  subject  to  be  defeated  by  his 
father  surviving  Florence,  or  his  (Roswell's)  death  before  her  death, 
yet  that  remainder  was  to  a  person  in  esse.  This,  therefore,  does  not 
present  the  case  of  a  remainder  limited  to  the  heirs  of  one  now  alive, 
for  in  such  case,  until  the  death  of  the  ancestor,  the  determination  as 
to  who  would  be  heirs  is  undetermined.  A  remainder  to  a  person  not 
in  esse  it  can  be  seen  cannot  be  transferred  because  there  is  no  one 
in  being  by  whom  it  is  owned.  Here,  however,  the  remainderman 
was  living  at  the  time  of  the  creation  of  the  interest.  We  have  seen 
that  this  interest  of  the  defendant  Matteson  in  the  estate  of  the  tes- 
tatrix was  an  estate  in  expectancy.  Such  an  estate  is  defined  by  sec- 
tion 59  of  the  Real  Property  Law,  as  follows : 

"Qualities  of  expectant  estates:  An  expectant  estate  is  descendible,  de- 
visable and  alienable,  in  the  same  manner  as  an  estate  in  possession." 

It  may  well  be  that  there  may  be  contingent  expectant  estates  and 
this  may  be  one,  which  are  not  descendible  nor  devisable,  yet  this  does 
not  militate  against  its  assignability.  Moore  v.  Littel,  41  N.  Y.  66; 
Griffin  v.  Shepard,  124  N.  Y.  70,  26  N.  E.  339.  It  does  not  seem  that 
a  case  could  be.  stated  which  more  clearly  falls  within  the  provisions 
of  the  statute  than  the  one  under  consideration. 

[I]  Contingent  interests  at  common  law  were  not  assignable  to 
strangers  for  the  same  reason — to  prevent  maintenance — ^that  choses 
in  action  were  not  assignable.  But  such  interest  could  be  assigned  to 
a  party  already  having  a  vested  interest  in  the  premises.  Remoteness 
of  the  contingency  was  no  objection  to  such  a  transfer.  The  doctrine 
of  maintenance,  however,  no  longer  obtains  in  this  state,  except  only 
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when  preserved  by  statute.     The  reason  for  the  statute 
mits  the  assignment  was  undoubtedly  to  make  certain  thai 
which  might  be  thought  to  still  survive. 

Recent  decisions  of  the  courts  uphold  the  assignment  and  the  alien- 
ability of  such  a  contingent  expectant  estate  as  was  held  by  the  de- 
fendant Matteson  at  the  time  of  the  filing  of  the  petition  against  him 
in  bankruptcy.  In  National  Park  Bank  v.  Billings,  144  App.  Div. 
536,  129  N.  Y.  Supp.  846,  affirmed  203  N.  Y.  556,  96  N.  E.  1122,  a 
will  created  a  trust  in  personal  property  during  the  life  of  testator's 
wife,  and  upon  her  death  the  trustee  was  to  divide  the  property  equal- 
ly and  pay  it  to  his  son  and  daughter  if  they  were  then  living.  It  was 
held  that  this  was  the  gift  of  a  contingent  future  interest  to  the  son 
and  alienable,  and  could  be  reached  by  a  judgment  creditor  of  the 
son.  It  was  pointed  out  by  the  learned  judge  writing  the  opinion  that 
the  same  rule  prevails  with  reference  to  a  contingent  remainder  in 
realty.  Moore  v.  Ivittel,  41  N.  Y.  66,  Dodge  v.  Stevens,  105  N.  Y.  585, 
588,  12  N.  E.  759,  Green  v.  Head,  54  Misc.  Rep.  454,  457,  104  N.  Y. 
Supp.  383,  Ham  v.  Van  Orden,  84  N.  Y.  257,  N.  Y.  Life  Ins.  Co.  v. 
Gary,  191  N.  Y.  33,  41,  83  N.  E.  598,  and  In  re  St.  John  (D.  G.)  5 
Am.  Bankr.  R.  190,  105  Fed.  234,  are  authorities  sustaining  the  as- 
signability of  such  an  interest  whether  in  real  or  personal  property. 
It  accords  with  the  progress  of  the  age  that  every  right  and  interest 
may  be  assigned.  The  defendant  Matteson  had  a  right  which  might 
or  might  not  ripen  into  his  possession.  Reason  and  precedent  at  this 
time  are  to  the  effect  that  he  may  dispose  of  such  right,  and  that  his 
assignee  will  get  the  benefit  of  whatever  right  might  fliereafter  accrue 
to  him  Matteson  but  for  the  transfer  of  such  right.  That  right  may 
be  called  a  possibility,  a  chance,  or  by  any  other  name,  yet  it  is  a 
property  right,  and  by  virtue  of  the  Bankruptcy  Act  will  pass  to  his 
trustee,  and  this  whether  such  interest  be  called  vested  or  contingent. 

I  am  therefore  of  the  opinion  that  the  interest  of  the  defendant 
Matteson  in  the  property  in  question  is  lodged  in  Lucey,  the  trustee, 
to  the  exclusion  of  the  defendant  Matteson.  A  decree  may  be  pre- 
pared accordingly. 


MUBPHY  T.  CRAM. 

In  re  WALKER. 

(Supreme  Conrt,  Appellate  Division,  First  Department    July  10,  1913.) 

1.   EXBCUTION  (§  370*)— SUPPLEMENTABT  PBOCEBDINOB. 

If  a  former  proceeding  for  the  examination  of  a  third  i)er3on  In  sui>- 
plementary  proceedings  had  been  abandoned,  or  if  the  examination  was 
desired  as  to  property  coming  into  the  third  party's  hands  or  becoming 
owing  by  Iiim  to  the  debtor  since  the  former  proceeding  was  instituted, 
a  subsequent  proceeding  for  examination  could  be  instituted,  but  since 
the  creditor  is  entitled  to  but  one  examination  as  of  right  the  facts  as 
to  the  former  proceeding  should  be  shown,  and  the  second  examination 
limited  to  the  period  after  the  beginning  of  the  first  proceeding. 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent.  Dig.  §  1096 ;  Dec.  Die. 
{  370.»] 

•For  other  casea  see  same  topic  &  I  mttiibbb  In  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Rqi'r  Indezaa 
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2.  APPBAI.  and  EBBOB  (S  1074*) — ^HABKLBSS  EBBOB— STTFFUniBNXABT  Pbocked- 

iNas. 

Where  it  was  shown  on  the  application  to  vacate  an  order  allowing  a 
second  examination  of  a  third  person  in  supplementary  proceedings  that 
property  of  the  debtor  came  into  the  third  party's  hands  since  the  institu- 
tion of  the  former  proceeding,  irregular  practice  in  not  requiring  such  a 
showing  or  that  former  proceeding  was  abandoned,  as  a  condition  grant- 
ing a  second  examination,  was  not  material  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §8  4248- 
4252;   Dec.  Dig.  |  1074.*] 

8.  Execution  (8  400*) — Becmvkbs  in  Supplkukntabt  Pbocexoinob — Vesting 
OP  Pbopbbtt. 

If  a  judgment  debtor  resides  in  another  county  than  that  in  which  the    / 
order  appointing  a  receiver  is  filed,  the  property  vests  in  the  receiver/ 
only  from  the  time  when  a  certified  copy  of  the  order  is  filed  with  the 
clerk  of  that  county;   Code  CXv.  Proc.  §  2468,, substantially  so  providing. 

[Ed.  Note. — For  other  cases,  see  Executlo^,  Cent  Dig.  ||  1173-1179; 
Dec  Dig.  {  409.*]  C.p.  fv  ^D«\ 

4.  ExxauTiON  ({  400*)— Rbceivebs  in  Suppleiosntabt  Pboceedinqs — Title  to 
Pbopebtt. 

The  title  of  the  receiver  to  a  debtor's  property  relates  back,  as  provided 
in  Code  Civ.  Proc.  i  2469,  for  the  benefit  of  a  Judgment  creditor  institut- 
ing the  supplementary  proceedings,  t,."^,  tv,\Q^-'<\o 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  il  1173-1179; 
Dec.  Dig.  i  409.*) 

6.  Execution  (|  409*) — Supplementabt  Pboceedinos — Title  of  Receiver. 

Property  subsequenuy  acquired  by  the  Judgment  debtor  does  not  vest  in 
the  receiver  until  his  receivership  la  duly  extended  as  provided  by  law.    >J 

[Ed.  Note. — ^For  other  cases,  see  Execution,  Cent  Dig.  i|  1173-1179; 
Dec.  Dig.  I  409.*] 

6.  Execution  (§  409*) — Supplementabt  Pboceedinos — Appointment  of  Re- 

ceives. 

The  proceeding  in  which  a  receiver  is  appointed  is  not  terminated  by 
his  appointment,  but  continues  for  discovering  property  which,  under  the  t  T*.  0>» 
direct  provisions  of  Code  Civ.  Proc.  §  2447,  in  a  supplementary  proceed-        "i  Q  ,^ 
Ing  against  a  third  person,  may  be  summarily  ordered  delivered  to  the  ' 

receiver,  if  the  Judgment  debtor's  right  thereto  is  not  substantially  dis- 
puted, and  also  to  discover  property  unknown  to  the  receiver  and  fraudu- 
lent transfers  made  before  the  proceeding  was  instituted. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  11  1173-1179; 
Dec.  Dig.  8  409.*] 

7.  Execution  (8  411*) — Supplementabt  Pboceedinos — Fbaudulent  Trans- 

FEBS. 

The  proceeding  in  which  a  receiver  Is  appointed  for  a  Judgment  debtor 
continues  for  the  purpose  of  setting  aside  fraudulent  transfers ;  the  re- 
ceiver having  a  right  for  the  Judgment  creditor,  to  set  aside  any  fraudu- 
lent transfers  to  the  extent  necessary  to  satisfy  the  Judgment 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent  Dig.  88  1183-1100; 
Dec.  Dig.  8  411.*] 

8.  Execution  (8  408*) — Supplementabt  Pboceedinos. 

Under  the  substantially  direct  requirements  of  Code  Civ.  Proc.  8  2406,  C  .^-  Iv  ^  '1 
on  the  extension  of  a  receivership,  the  Judgment  creditor  who  instituted 
the  proceeding  to  which  it  is  extended  has  the  same  rights  as  if  another 
receiver  had  been  appointed  in  his  proceeding. 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent  Wg.  8  U71 ;  Dec.  Dig. 

8  408.*] 

•For  other  cmm  •••  tune  topio  A  i  HUioaB  In  Dee.  *  Am.  Die*.  U07  to  date,  ft  Rep'r  Indozes 
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9.  BXEOUTIOK  (J  370*) — Stjpplbmbntabt  Pboomdinos. 

The  fact  that  there  has  been  an  examination  of  the  Judgment  debtor 
by  one  judgment  creditor  does  not  affect  the  right  of  every  other  jndg- 
ment  creditor  to  have  at  least  one  examination  of  the  debtor  or  of  a 
third  party  as  a^att»r  of  right  In  view  of  Code  CIt.  Froc.  {{  2432,  2433, 
2447,  2481;  24«C246e,  2468,  and  2469.  \->.:t,>  0^-\->i'.  -\-\«V*.AC\i', 

[Ed.  Note.-^or  other  cases,  see  Execution,  Cent  Dig.  (  1096;  Dec.  Dig. 
J  370.*]   'i^/,^<»\i-\t,-\.S4y\o^.,<^vO, 

Appeal  from  Special  Term,  New  York  County, 

Supplementary  proceedings  by  James  E.  Murphy,  on  a  judgment 
and  execution  in  his  favor  against  Jacob  Cram,  for  the  examination  of 
Norman  S.  Walker,  Jr.,  alleged  to  be  indebted  to  the  judgment  debtor. 
From  an  order  of  the  Appellate  Term  reversing  an  order  denying  a 
motion  to  vacate  the  order  for  the  examination  of  Walker,  the  judg- 
ment creditor.  Murphy,  appeals.  Reversed,  and  order  of  Special  Term 
affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Herbert  G.  McLear,  of  New  York  City,  for  appellant. 
Perry  D.  TrafFord,  of  New  York  City  (James  F.  Sandefur,  of  New 
York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  In  an  action  duljr  brought  in  the  City  Court  of 
New  York,  the  appellant  recovered  a  judgment  against  the  judgment 
debtor,  Jacob  Cram,  for  the  sum  of  $97L93  on  the  2Sth  day  of  Janu- 
ary, 1906,  and  the  judgment  roll  was  filed  and  the  judgment  docketed 
in  the  office  of  the  clerk  of  the  City  Court,  and  a  transcript  of  the 
judgment  was  filed  and  the  judgment  was  docketed  in  the  c^ce  of 
the  clerk  of  the  county  of  New  York  on  the  28th  of  February,  1906, 
and  an  execution  was  duly  issued  on  the  judgment  and  returned  whol- 
ly unsatisfied.  Thereafter,  and  on  February  10, 1913,  on  due  proof  of 
these  facts  and  of  the  further  fact  that  one  Norman  S.  Walker,  Jr., 
who  resided  and  had  a  place  for  the  regular  transaction  of  business 
in  person  in  the  county  of  New  York,  had  property  of  the  judgment 
debtor  exceeding  the  stun  of  $10  in  value,  and  was  indebted  to  him 
in  an  amount  exceeding  that  sum,  and  that  no  previous  application 
"for  this  order"  had  been  made,  an  order  was  duly  made  by  one  of 
the  justices  of  the  City  Court,  duly  entitled  as  a  supplementary  pro- 
ceeding for  the  examination  of  a  third  person,  requiring  said  Walker 
to  appear  before  one  of  the  justices  of  the  City  Court,  at  a  time  and 
place  specified,  to  make  discovery  under  oath  concerning  property  of 
the  judgment  debtor  in  his  hands,  or  his  indebtedness,  if  any,  to  the 
judgment  debtor.  The  respondent  appeared  on  the  return  day  of  the 
order,  and  was  partially  examined,  and  the  proceeding  was  adjourned. 
On  the  adjourned  day  he  procured  an  order  to  show  cause  why  the 
order  for  his  examination  should  not  be  vacated.  His  motion  to  vacate 
the  order  was  denied,  and  he  appealed  to  the  Appellate  Term. 

The  respondent  on  his  application  to  vacate  the  order  for  his  ex- 
amination showed  that  on  the  9th  day  of  March,  1907,  in  a  proceed- 

*Por  oUier  ca«M  «ee  «ame  topic  ft  I  HtrKBm  in  D«c.  t  Am.  Dlgi.  1907  to  tM»,  *  Rqt'r  Indezw 
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Ing  supplementary  to  execution  theretofore  instituted  against  him,  as 
a  third  person,  by  one  William  S.  Webb,  a  cousin  of  the  judgment 
debtor,  who  had  theretofore  and  on  the  17th  day  of  April,  1903,  re- 
covered a  judgment  against  him  by  default  for  $9,449.58,  one  Sooble, 
who  was  a  clerk  in  the  office  of  the  attorney  for  the  judgment  debtor, 
was  appointed  by  a  justice  of  the  Supreme  Court  receiver  of  "all  the 
debts,  property,  equitable  interest,  rights  and  things  in  action  of  the 
said  Jacob  Cram,"  the  judgment  debtor ;  that  the  receiver  duly  qualified, 
and  that  on  March  15th  thereafter  an  order  was  duly  made  by  the 
same  justice  directing  the  respondent  forthwith  to  pay  over  and  trans- 
fer and  convey  to  the  receiver  all  property  in  his  possession  or  under 
his  control  belonging  to  the  judgment  debtor,  and  any  property  which 
might  thereafter,  until  the  further  order  of  the  court,  "come  into  his 
possession  or  under  his  control  belonging  to  said  judgment  debtor"; 
that  in  1892  the  judgment  debtor  and  his  wife  conveyed  certain  real 
estate  and  transferred  certain  bonds  to  the  respondent  by  a  deed  of 
trust,  reserving  to  the  judgment  debtor  the  income  therefrom  during 
life ;  that  this  is  the  only  property  in  the  possession  of  the  respondent 
in  which  the  judgment  debtor  is  interested,  or  on  account  of  which 
Uie  respondent  is  indebted  to  him,  and  that  pursuant  to  said  order  the 
respondent  has  duly  accounted  to  the  receiver  for  the  income  of  said 
property  from  time  to  time,  and  that  at  the  time  of  making  said  mo- 
tion there  remained  in  his  hands  as  income  of  said  property  only  "a 
small  sum";  that  on  or  about  the  12th  of  December,  1906,  the  re- 
spondent was  served  with  an  order  for  his  examination  as  a,  third 
person  in  supplementary  proceedings  instituted  by  the  appellant  as  a 
judgment  creditor  of  said  Cram,  and  was  examined  in  said  proceedings 
and  signed  his  testimony  therein  on  or  about  the  21st  of  January,  19(^, 
and  that  the  fact  that  the  respondent  was  thus  examined  has  been 
concealed  from  the  court  in  making  the  application  for  his  examina- 
tion again. 

It  was  shown  by  affidavit  in  opposition  to  the  motion  to  vacate  the 
order,  among  other  things,  that  prior  to  the  appointment  of  the  re- 
ceiver in  the  supplementary  proceeding  instituted  on  the  Webb  judg- 
ment that  judgment  was  assigned  to  one  Lockwood,  who  was  asso- 
ciated in  business  with  the  attorney  for  the  judgment  debtor;  that 
the  appointnient  of  the  receiver  was  consented  to  by  the  judgment  debt- 
or, and  procured  by  his  attorney;  that  the  income  for  which  the  re- 
spondent has  accounted  to  the  receiver  has  been  turned  over  by  the 
receiver  to  the  attorney  for  the  judgment  debtor  for  the  use  and  bene- 
fit of  his  client;  that  the  receiver  was  coUusively  appointed  for  the 
protection  of  the  judgment  debtor  against  his  creditors;  that  on  the 
examination  of  the  respondent  on  the  return  day  of  the  order  the  lat- 
ter stated  that  he  was  unable  to  give  the  details  with  respect  to  the 
disposition  of  the  trust  property  and  the  income  thereof,  without  us- 
ing his  records;  and  that  he  promised  to  exhibit  the  records  to  the 
attorney  for  the  appellant  during  the  adjournment,  but  subsequently 
refused  so  to  do. 

An  opinion  was  written  at  the  Special  Term  of  the  City  Court  on 
denying  the  motion,  and  at  the  Appellate  Term  on  reversing  the  order. 
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No  reference  is  contained  in  either  of  the  orders  or  opinions  to  the 
point  taken  in  the  affidavit  upon  which  the  motion  to  vacate  the  order 
was  made  that  the  appellant  instituted  a  third  party  proceeding  against 
the  respondent  on  this  judgment  in  1906,  and  examined  him  therein. 
It  is  evident  that  the  learned  JQstice  of  the  City  Court  and  the  learned 
justices  at  the  Appellate  Term  were  of  opinion  that  notwithstandii^ 
the  failure  of  the  judgment  creditor  to  disclose  the  fact  that  he  had 
had  a  former  examination  of  the  respondent  and  to  show  that  the 
former  proceeding  had  been  abandoned  or  terminated,  or  that  prop- 
erty of  the  judgment  debtor  has  come  into  the  hands  of  the  third  party 
since,  the  facts  shown  on  the  motion  to  vacate  the  order  warranted  the 
court  in  denying  the  motion,  for  neither  in  the  opinion  delivered  at  the 
Special  Term  of  the  City  Court  nor  at  the  Appellate  Term  is  this 
question  considered. 

[1  ]  If  the  former  proceeding  was  still  pending,  and  the  examination 
sought  was  with  respect  to  property  of  the  judgment  debtor  in  the 
hands  of,  or  owing  by,  the  third  party  at  the  time  that  proceeding  was 
instituted,  then  the  examination  should  have  been  had  therein  (Rid- 
dle &  Bullard  on  Supplementary  Proceedings  [3d  Ed.]  482,  483,  484, 
and  485) ;  but  if,  as  seems  probable  from  the  fact  that  the  respondent 
signed  his  testimony  and  from  the  lapse  of  time,  it  had  been  abandon- 
ed (see  rule  30,  General  Rules  of  Practice ;  Riddle  &  Bullard,  supra, 
483,  485 ;  Jurgenson  v.  Hamilton,  5  Abb.  N.  C.  149),  although  this  is 
not  necessarily  so  (see  Matter  of  Falkenburg,  19  Misc.  Rep.  418,  43 
N.  Y.  Supp.  1137;  Id.,  20  Misc.  Rep.  692,  46  N.  Y.  Supp.  675;  Peo- 
ple ex  rel.  Fitch  v.  Mead,  29  How.  Prac.  360),  or  if  the  examination 
was  sought  with  respect  to  property  which  came  into  the  hands  of 
the  third  party,  or  became  owing  by  him  to  the  judgment  debtor  since 
the  former  proceeding  was  instituted,  and  therefore  could  not  have 
been  reached  in  that  proceeding,  then  the  judgment  creditor  might 
properly  be  permitted  to  institute  a  new  proceeding  (Riddle  &  Bullard, 
supra,  484;  Bendick  v.  Meyer,  72  Misc.  Rep.  156,  129  N.  Y.  Supp. 
772;  2  Fiero  on  Special  Proceedings  [3d  Ed.]  p.  1828).  The  judg- 
ment creditor,  however,  is  entitled  to  only  one  examination  as  matter 
of  right,  and  therefore  on  the  application  for  the  second  order  he 
should  have  shown  the  facts  with  respect  to  the  former  proceeding  and 
its  status,  which  he  claimed  entitled  him  to  a  second  order  for  the 
examination  of  the  third  party,  which  should  be  limited  to  the  period 
subsequent  to  the  commencement  of  the  first  proceeding  if  that  pro- 
ceeding was  pending  or  had  been  completed  and  terminated.  Riddle 
&  Bullard,  supra,  484,  485 ;  Rothschild  v.  Gould,  84  App.  Div.  196. 
82  N.  Y.  Supp.  558;  Brookway  v.  Brien,  37  How.  Prac.  270;  Shults 
V.  Andrews,  54  How.  Prac.  380 ;  Grocers'  Bank  v.  Bayaud,  21  Hun, 
203;  Canavan  v.  McAndrew,  20  Hun,  46;  Losee  v.  Allen,  17  Misc. 
Rep.  275,  40  N.  Y.  Supp.  349;  Schermerhom  v.  Owens,  29  Misc. 
Rep.  674,  62  N.  Y.  Supp.  763 ;  Irwin  v.  Chambers,  40  N.  Y.  Super. 
Ct.  432;  McGuire  v.  Schroeder,  31  Misc.  Rep.  179,  63  N.  Y.  Supp. 
968;  Railings  v.  Pitman,  49  N.  Y.  Super.  Ct.  307. 

[2]  In  the  case  at  bar,  it  was  shown  on  the  application  to  vacate  the 
order  that  property  of  the  judgment  debtor  came  into  the  hands  of 
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the  third  party  since  the  institution  of  the  former  proceeding,  and 
therefore,  although  the  practice  was  irregular  in  the  respects  pointed 
out,  we  are  not  disposed  to  hold  that  the  court  erred  in  not  granting 
the  motion  on  account  of  the  failure  of  the  judgment  creditor  to  show 
the  facts  with  respect  to  the  former  proceeding  and  examination. 

The  learned  justices  of  the  Appellate  Term  appear  to  have  been  mis- 
led by  a  dictum  of  this  court  in  Matter  of  Steinmann  v.  Conlon,  150 
App.  Div.  708,  135  N.  Y.  Supp.  740,  based  upon  a  decision  made  by 
the  Second  Department  in  Sorrentino  v.  Langlois,  144  App.  Div.  271, 
128  N.  Y.  Supp.  1003.  In  Matter  of  Steinmann  v.  Conlon,  supra,  a 
witness  who  had  been  subpoenaed  to  testify  in  a  proceeding  supple- 
mentary to  execution  moved  to'  vacate  the  subpoena,  and,  his  motion 
having  been  denied,  he  appealed  to  this  court,  where  the  order  was  re- 
versed and  the  motion  was  granted,  upon  the  ground  that  it  did  not 
appear  that  there  was  any  proceeding  pending  requiring  the  jyidgment 
debtor  to  appear  and  be  examined,  and  that  sufficient  facts  were  not 
stated  to  enable  the  court  to  determine  whether  the  subpoena  was  is- 
sued in  a  proceeding  entitled  as  a  supplementary  proceeding  against  a 
third  party,  or  that  there  was  any  basis  for  requiring  the  witness  to 
appear  and  be  examined  concerning  property  of  the  judgment  debtor 
held  by  him  or  by  a  third  party.  It  was  observed  in  the  opinion  that 
a  receiver  of  the  property  of  the  judgment  debtor  had  been  appointed 
in  proceedings  supplementary  to  execution  instituted  by  another  judg- 
ment creditor,  and  that  title  to  all  the  personal  property  of  the  judg- 
ment debtor  in  whomsoever's  hands  it  might  be  vested  in  such  receiver 
on  his  appointment  and  qualification,  and  that,  therefore,  such  prop' 
erty  in  the  hands  of  a  third  person  could  only  be  reduced  to  posses- 
sion by  the  receiver,  and  that  consequently  the  examination  of  the  ap- 
pellant as  a  witness  in  a  proceeding  under  a  third  party  order  would 
be  futile.  The  case  of  Moore  v.  Taylor,  40  Hun,  56,  was  cited  as  au- 
thority for  the  proposition  that  the  personal  property  of  the  judgment 
debtor  vested  in  the  receiver  on  his  appointment  and  qualification. 

[3-S]  That  statement  is  strictly  accurate  if  limited  to  cases  in  which 
the  judgment  debtor  resides  in  the  county  where  the  order  appointing 
the  receiver  is  filed,  but,  if  he  resides  in  another  county,  the  property 
vests  in  the  receiver  only  from  the  time  when  a  copy  of  the  order  duly 
certified  is  filed  with  the  clerk  of  that  county  (Code  of  Civil  Pro.  § 
2468;  Stephens  v.  Meriden  Britannia  Co.,  160  N.  Y.  178,  54  N.  E.  781, 
73  Am.  St.  Rep.  678;  Reynolds  v.  ^Etna  Life  Ins.  Co.,  160  N.  Y.  635, 
55  N.  E.  305;  Brunnemer  v.  Cook  &  Bernheiraer  Co.,  180  N.  Y.  188, 
73  N.  E.  19;  Bostwick  v.  Menck,  40  N.  Y.  383;  Gilroy  v.  Everson- 
Hickok  Co.,  118  App.  Div.  733,  103  N.  Y.  Supp.  ffiO,  affirmed  190  N. 
Y.  551,  83  N.  E.  1125),  and  the  title  of  the  receiver  relates  back,  as 
provided  in  section  2469  of  the  Code  of  Civil  Procedure,  for  the  ben- 
efit of  the  judgment  creditor  in  whose  behalf  the  special  proceeding 
was  instituted  (Droege  v.  Baxter,  69  App.  Div.  58,  74  N.  Y.  Supp.  585, 
affirmed  171  N.  Y.  654,  63  N,  E.  1116);  but  property  subsequently 
acquired  by  the  judgment  debtor  does  not  vest  in  such  receiver  unless 
his  receivership  is  duly  extended  as  provided  by  law  (Bostwick  v. 
Menck,  supra;  Du  Bois  v.  Cassidy,  75  N.  Y.  298;  Norcross  v.  Hol- 
142N.Y.S.— 62 
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lingsworth,  83  Hun,  127,  31  N.  Y.  Supp.  627;  3  Rumsey's  Practice 
[2d  Ed.]  p.  595).  In  Sorrentino  v.  Langlois,  supra,  cited  in  the  opin- 
ion of  this  court  as  authority  for  the  proposition  that  the  examination 
of  a  witness  in  a  third  party  proceeding  would  be  futile,  for  the  reason 
that  any  property  that  might  be  discovered  would  belong  to  the  receiv 
er  and  could  only  be  reduced  to  possession  and  disposed  of  by  him 
under  an  order  of  the  court,  the  third  party  proceeding  was  instituted 
by  the  judgment  creditor  in  whose  behalf  the  receiver  had  been  ap- 
pointed. I  am  of  opinion  that  the  decision  in  Sorrentino  v.  Langlois, 
supra,  and  the  dictum  of  this  court  following  it,  were  erroneous  in 
two  respects.  In  neither  case,  under  well-considered  precedents,  which 
were  not  cited,  and  therefore  it  is  to  be  presumed  there  was  no  inten- 
tion to  overrule  them,  would  title  to  property  acquired  by  the  judg- 
ment debtor  subsequent  to  the  appointment  and  qualification  of  the 
receiver,  vest  in  the  receiver  by  virtue  of  his  original  appointment,  and 
in  neither  case  would  the  examination  necessarily  be  futile,  for  there- 
by property,  title  to  which  had  vested  in  the  receiver,  but  the  existence 
of  which  'was  unknown  to  him,  might  be  discovered ;  and,  if  he  did 
not  "substantially"  dispute  the  right  of  the  judgment  debtor  thereto, 
the  judge  before  whom  the  proceeding  was  pending  might  summarily 
,  order  it  delivered  to  the  receiver  (Code  Civ.  Pro.  §  2447),  or  the  re- 
'^\Z  ceiver  might  then  be  enabled  to  sue  therefor ;  and  property  subsequent- 
ly acquired  by  the  judgment  debtor,  title  to  which  did  not  vest  in 
the  receiver,  might  be  discovered,  which  would  enable  the  judgment 
creditor,  at  whose  instance  the  receiver  had  been  appointed  in  the  one 
case,  to  have  the  receivership  extended  to  reach  such  property  for  the 
tj^-x  ,  satisfaction  of  his  judgment  (Code  of  Civ.  Pro.  §  2466),  and  in  the 
other,  where  the  receiver  had  not  been  appointed  at  the  instance  of 
y  the  same  judgment  creditor,  the  latter  would  be  in  a  position  to  apply 
_us\'^^  to  the  court,  pursuant  to  the  provisions  of  sections  2466,  2467,  2468, 

""^      •.  V  \      and  2469  of  the  Code  of  Civil  Procedure,  to  have  the  receivership  ex- 
;\.^        v"  tended  to  his  proceeding,  and  thereupon  he  would  become  entitled  to 
^'    ( (^  »'^''         have  the  property  which  vested  in  the  receiver  under  his  original  ap- 
"*"  "  ^  pointment,  as  well  as  that  vesting  in  him  under  the  extension  of  the 

-  receivership  applied  in  satisfaction  of  his  judgment  in  the  order  of  the 
priority  of  the  special  proceedings  (Smith  v.  Cutter,  64  App.  Div.  412, 
72  N.  Y.  Supp.  99;  Hubbard  v.  Lewis  Co.,  128  App.  Div.  416,  112  N. 
Y.  Supp.  1050;  Youngs  v.  Klunder,  7  N.  Y.  Supp.  498;  Guggenheimer 
v.  Stevens,  7  N.  Y.  Supp.  263 ;  People  ex  rel.  Fitch  v.  Meaid,  supra ; 
Lockwood  v.  Worstell,  15  Abb.  Prac.  430,  note).  The  right  to  insti- 
tute the  proceedings  and  to  have  the  examinations  is  given  to  judg- 
ment creditors,  and  not  to  the  receivers  in  supplementary  proceedings, 
nor  is  it  transferred  to  them  on  their  appointment. 

[8,  7]  Even  the  proceeding  in  which  the  receiver  is  appointed  is  not 
terminated  by  such  appointment,  but  continues  for  the  purpose  of  dis- 
covering property  which,  if  the  proceeding  be  one  against  a  third  per- 
son, may  be  summarily  ordered  delivered  to  the  receiver  if  the  right 
of  the  judgment  debtor  thereto  be  not  "substantially"  disputed  (Code 
XV  of  Civ.  Pro.  §  2447 ;  Matter  of  First  Nat.  Bank  v.  Gow,  139  App. 
Div.  576, 124  N.  Y.  Supp.  449),  and  property  unknown  to  the  receiver, 
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but  title  to  which  has  vested  in  him,  and  thus  enable  him  to  reduce  it 
to  possession  by  action,  if  necessary  (Smith  v.  Cutter,  supra;  Matter 
of  De  Leon,  63  App.  Div.  41,  71  N.  Y.  Supp.  380;  People  ex  rel.  Fitch 
V.  Mead,  supra;  Morrell  v.  Hey,  IS  Abb.  Prac.  430;  Matter  of  First 
Nat.  Bank  v.  Gow,  supra ;  see  Code  of  Civ.  Pro.  §  2432),  and  for  th€V'\3 
purpose  of  discovering  fraudulent  transfers  of  property  made  by  the 
judgment  debtor  before  the  special  proceeding  was  instituted,  in  which 
case  the  receiver,  in  the  right  of  the  judgment  creditor  and  not  in  the 
right  of  the  judgment  debtor,  is  vested  with  a  cause  of  action  to  set 
aside  the  fraudulent  transfer  to  the  extent  necessary  to  satisfy  the 
judgment  (Stephens  v.  Meriden  Britannia  Co.,  supra;  Hubbard  v. 
Lewis  Co.,  supra). 

[I]  The  institution  of  a  supplementary  proceeding  by  each  creditor 
is  necessary  to  the  protection  of  his  rights  for  the  reason  that  a  re- 
ceiver in  supplementary  proceedings,  unlike  a  general  receiver,  is  re- 
ceiver only  for  the  benefit  of  the  judgment  creditor  at  whose  instance 
he  is  appointed,  and  those  to  whose  separate  supplementary  proceed- 
ings the  receivership  is  extended ;  and  on  the  extension  of  a  receiver- 
ship the  judgment  creditor  who  instituted  the  proceeding  to  which  it 
is  extended  has  the  same  rights  as  if  another  receiver  had  been  ap- 
pointed in  his  proceeding.  Code  of  Civ.  Pro.  §  2466;  Stephens  v.tf*^ 
Meriden  Britannia  Co.,  supra;  2  Fiero  on  Special  Proceedings  (3d 
Ed.)  p.  1855;  Rumsey's  Practice,  p.  602. 

[8]  Aside  from  the  precedents  on  this  point,  it  seems  to  me  that 
by  the  express  provisions  of  the  Code  of  Civil  Procedure  relating  to 
proceedings  supplementary  to  execution  it  is  contemplated  that  each 
proceeding,  whether  it  be  one  against  the  judgment  debtor  after  the 
issuance  and  before  the  return  of  the  execution,  or  one  against  him 
after  the  return  of  the  execution,  or  one  against  a  third  party,  is  sep- 
arate and  distinct,  and  that  the  only  manner  in  which  property  acquir- 
ed by  the  judgment  debtor  subsequently  to  the  original  appointment  of 
a  receiver  can  be  reached  is  by  an  extension  of  the  receivership,  which 
may  be  done  at  the  instance  of  another  judgment  creditor  and  for  his 
benefit ;  and  the  fact  that  there  has  been  an  examination  of  the  judg- 
ment debtor  by  one  judgment  creditor  does  not  affect  the  right  of 
every  other  judgment  creditor  to  have  at  least  one  examination  of  the 
judgment  debtor,  or  of  a  third  party,  as  matter  of  right.  Code  of 
Civ.  Pro.,  §§  2432,  2433,  2447,  2464,  2465,  2466,  2468,  2469;  3  Rum- 
sey's Practice  (2d  Ed.)  p.  546;  Canavan  v.  McAndrew,  supra;  Gro- 
cers' Bank  v.  Rayaud,  supra ;  Railings  v.  Pitman,  supra ;  Marshall  v. 
Link,  20  Civ.  Proc.  R.  109,  13  N,  Y.  Supp.  224;  2  Fiero  on  Special 
Proceedings  (3d  Ed.)  pp.  1757,  1789, 1790,  1793;  Matter  of  First  Nat. 
Bank  v.  Gow,  supra ;  Hubbard  v.  Lewis  Co.,  supra ;  Youngs  v.  Klun- 
der,  7  N.  Y.  Supp.  498. 

It  follows  that  the  determination  of  the  Appellate  Term  should  be 
reversed  with  $10  costs  and  disbursements  in  this  court  and  in  the  Ap- 
pellate Term,  and  order  of  the  City  Court  affirmed. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  CLARKE,  JJ.,  con- 
cur.   SCOTT,  J.,  concurs  in  result 
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CLARK  T.  HALLIGAN  et  al. 

(Supreme  Ck>urt,  Appellate  Division,  Third  Department    July  8,  1913.) 

1.  Wiixs  (I  487*) — ^LEOAom— Ceabqe  on  Rkaltt — Iktknt  of  Tebtatob. 

Evidence  held  to  sustain  a  finding  that  testatrix  did  not  Intend  that 
certain  legacies  should  not  be  a  charge  upon  the  realty  by  striking  from 
her  will  a  provision  authorizing  the  executor  to  sell  any  part  of  the 
realty  deemed  necessary  for  the  best  Interest  of  the  estate  in  order  to 
pay  certain  legacies. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  ||  1023,  102&-1032; 
Dec.  Dig.  I  487.*] 

2.  EXECUTOBS    AND    ADiaNDSTBATOBS    ({     333*) — JUBISDICTION  —  StJBBOOATK'S 

COUBT. 

The  surrogate  does  not  have  Jurisdiction  to  sell  realty  for  the  payment 
of  legacies  which  the  personalty  will  not  satisfy. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  H  1372-1375;   Dec.  Dig.  |  333.*] 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  Joseph  H.  Clark  against  John  J.  Halligan,  as  executor  and 
trustee  of  the  last  will  and  testament  of  Catherine  Clark,  deceased,  and 
others.  From  a  judgment  decreeing  that  certain  legacies  constitute  a 
lien  upon  the  realty  and  directing  their  payment,  defendants  appeal. 
Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD.  JJ. 

John  J.  Halligan,  of  New  York  City  (William  H.  Murray,  of  Troy, 
of  counsel),  for  appellants. 
Andrew  E.  Delaney,  of  Troy,  for  respondent 

SMITH,  P.  J.  Catherine  Clark  died  in  March,  1905.  In  Decem- 
ber, 1904,  she  made  a  will  by  which  she  named  the  defendant  John  J. 
Halligan  as  executor,  and  gave  to  him  $2,300  in  trust  for  the  follow- 
ing purposes : 

"The  purchase  and  erection  of  a  monument  In  the  family  burial  plot  In 
St  Peter's  Roman  Catholic  Cemetery  of  the  City  of  Troy,  N.  X.,  the  sum 
of  not  to  exceed  one  thousand  dollars  ($1,000). 

"Second :  For  the  purchase  and  erection  of  a  monument  in  the  burial  plot 
In  which  my  brother,  Matthew  Clark,  is  interred  in  St  Mary's  Roman  Catholic 
Cemetery  in  the  City  of  Troy,  N.  Y.,  the  sum  of  not  to  exceed  five  hundred 
dollars  ($500). 

"Third:  For  the  purchase  and  erection  of  a  monument  in  the  burial  plot 
In  which  my  sister,  Margaret  Smitli,  is  Interred the  sum  of  not  to  ex- 
ceed three  hundred  dollars  ($300). 

"Fourth:  The  sum  of  not  to  exceed  five  hundred  dollars  ($600)  to  be  ex- 
pended as  soon  as  possible  after  my  death  for  the  purpose  of  having  masses 
celebrated  for  the  repose  of  my  soul  and  the  souls  of  my  Immediate  deceased 
relatlTee,  at  St  Peter's  Catholic  Church,  Troy,  N.  Y." 

Thereafter  two  legacies  were  provided,  one  of  $200  to  Margaret 
Nolan,  and  one  of  $1,000  to  this  plaintiff,  who  was  the  nephew  of  the 
deceased  and  a  son  of  Matthew  Clark.  It  was  thereafter  provided 
that  all  the  rest,  residue,  and  remainder  of  the  decedent's  property, 

•For  oUier  casM  ne  same  topic  ft  i  numbbb  In  D«c.  ft  Am.  Digs.  U07  to  date,  ft  Kep'r  Indexu 
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both  real  and  personal,  were  given  to  the  nephew,  the  executor,  for 
himself  and  another  nephew  jointly.  There  appears  in  the  will  a  sev- 
enth paragraph,  which  has  been  stricken  out  That  paragraph  reads 
as  follows : 

"I  hereby  authorize  and  empower  my  said  executor,  John  J.  Halllgan,  to 
mortgage  and  sell  the  said  real  estate,  or  any  part  thereof  that  he  may  deem 
necessary,  and  for  the  best  Interest  of  said  estate  In  order  to  pay  said  lega- 
cies." 

That  was  first  inserted  in  the  will  by  the  attorney  who  drew  it,  and 
when  it  was  read  over  to  the  parties  this  plaintiff,  who  was  living  with 
the  decedent,  said  to  his  aunt,  "Do  you  want  Johnnie  Halligan  to  sell 
your  property?"  There  was  s(xne  further  taJk  at  the  time,  and  the 
lawyer  suggested  that  it  might  be  impossible  to  pay  the  plaintiff's  lega- 
cies unless  that  provision  were  in,  and  thereafter  tiie  clause  was  strick- 
en from  the  will  at  the  direction  of  the  testatrix. 

[1J  It  is  the  contention  of  the  appellant  that  the  striking  of  this 
provision  from  the  will  indicates  uncontrovertibly  the  intention  of  the 
testatrix  that  the  legacies  should  not  be  a  charge  upon  the  real  estate, 
and  such  would  be  the  prima  facie  inference.  But  at  the  time  of  the 
making  of  the  will  the  testatrix  apparently  had  little  or  no  personal 
property.  True,  she  was  receiving  rents  to  the  amount  of  about  $2,- 
150.  From  this  she  was  required  to  pay  interest  on  a  $6,000  mortgage, 
taxes,  insurance,  and  repairs,  amounting  to  about  $1,100,  so  that  about 
$1,050  only  was  left  to  pay  all  her  expenses,  and  from  that  it  would 
seem  impossible  for  the  testatrix  to  expect  to  accumulate  enough  to 
pay  these  legacies.  At  the  time  of  the  execution  of  the  will,  she  was 
mdebted  to  the  amount  of  $800.  She  was  then  70  years  of  age,  sick 
and  infirm ;  and  it  is  found  that  since  1893  she  had  laid  aside  nothing 
from  the  rents  of  these  properties,  so  that  there  was  no  reasonable  ex- 
pectation that  she  would  lay  aside  moneys  from  her  income  to  meet 
these  legacies.  Considering  the  nature  of  the  legacies,  especially  that 
legacy  for  masses  and  the  legacies  for  the  monuments,  as  well  as  the 
money  legacies  to  the  plaintiff  and  another,  it  seems  impossible  that  she 
never  intended  that  they  should  be  paid,  and  a  reasonable  interpreta- 
tion to  be  given  to  her  act  striking  out  this  provision  from  the  will 
which  authorized  the  executor  to  mortgage  and  sell  property  does  not 
necessarily  signify  that  she  did  not  intend  the  payment  of  the  legacies 
from  the  real  property.  This  question  was  submitted  to  the  jury,  and 
the  jury  found  that  she  intended  that  these  legacies  were  to  be  paid 
from  her  real  property.  The  court  has  adopted  this  finding,  and  in 
my  judgment  upon  sufficient  evidence. 

[2]  Plaintiff  made  application  to  the  surrogate  for  the  payment  of 
the  legacies.  The  accounting  of  the  executor  showed  that  he  had  only 
about  sixty-odd  dollars  with  which  to  pay  the  same.  It  is  here  claimed 
that  the  surrogate  had  jurisdiction  and  could  have  directed  the  exec- 
utor to  sell  the  real  estate  for  the  payment  thereof,  and  that  his  decree 
accepting  the  account  of  the  executor  is  a  conclusive  bar  to  this  action. 
Under  the  authorities,  however,  the  surrogate  did  not  have  authority 
to  charge  this  legacy  upon  the  real  estate.  Bevan  v.  Cooper,  72  N.  Y. 
327;  Matter  of  Taber,  132  App.  Div.  495,  116  N.  Y.  Supp.  960.    I 
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recommend,  therefore,  that  the  judgment  be  modified  to  provide  for 
the  payment  of  transfer  tax,  and  as  modified  affirmed,  with  costs. 

Judgment  modified  so  as  to  provide  for  the  payment  of  the  transfer 
tax  and,  as  so  modified,  affirmed  with  costs.  All  concur,  except  HOW- 
ARD, J.,  not  voting. 


In  re  BENSEL  et  aL 
(Supreme  Conrt,  Appellate  DItIsIod,  Third  Department    July  8, 1913.) 

1.  Bminent  Douain  (§  132») — Amount  of  Coiifknsation — Enhanced  Vaici. 

In  the  case  of  a  claimed  enhancement  of  real  estate  sought  to  be  con- 
demned, such  as  the  ginseng  bed  upon  ai  farm,  the  legal  value  of  such 
enhancement  Is  primarily  the  dUFerence  between  the  market  value  of  the 
land  with  and  without  It. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {  357; 
Dec.  Dig.  i  132.*] 

2.  Eminent  Dokain  (§  202*) — Compensation — Evidence — Enhanced  Valct. 

Where  the  rule  of  valuation  of  real  estate  enhanced  by  a  ginseng  bed 
could  not  be  applied  because  there  had  been  no  sales  suffident  to  es- 
tablish a  market  price  for  such  improved  land,  evidence  as  to  what  would 
be  the  net  returns  from  both  seeds  and  roots  on  maturity  six  years  hence 
was  wholly  conjectural  and  incompetent  but  It  appearing  that  ginseng 
plants  were  transplanted  one  or  more  times  during  their  growth,  and 
that  there  was  some  market  value  for  them  at  different  stages  of  growth. 
it  was  proper  to  show  how  many  plants  the  owner  had  of  different  years' 
development,  and  what  was  the  market  value  of  each  lot 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {  541; 
Dec.  Dig.  §  202.»] 

3.  Eminent  Domain  (|  132*) — ^Amount  of  Compensation — Gbowino  Plasis 

OB  Crops. 

Where  a  city  acquired  farm  land  having  a  ginseng  bed  with  seed  in 
the  ground  which  had  not  germinated  or  matured  into  plants,  and  which 
was  valued  apart  from  the  land,  the  original  cost  or  market  value  of  the 
seed  as  such  was  allowable,  and  also  a  small  estimated  valuation  In  ad- 
dition by  reason  of  its  having  been  planted  for  a  considerable  time. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {  357;  Dec 
!  132.  •] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  John  A.  Bensel  and  others,  constituting  the  Board  of 
Water  Supply  of  the  City  of  New  York,  to  acquire  real  estate  in  the 
Towns  of  Olive  and  Hurley,  Ulster  county,  N.  Y.,  for  the  purpose  of 
providing  an  additional  supply  of  pure  and  wholesome  water  for  the 
use  of  the  City  of  New  York.  From  a  report  and  awards  of  the  com- 
missioners of  appraisal,  Ashokan  reservoir,  section  No.  13,  so  far  as 
aflfects  parcel  No.  643,  Emma  Cudney,  claimant,  and  from  the  order 
of  confirmation,  the  City  of  New  York  appeals.  Award  and  order 
affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Archibald  R.  Watson,  of  New  York  City,  for  appellant 
A.  T.  Clearwater,  of  Kingston,  for  respondent. 

*Fot  other  cases  see  mme  topic  a  i  numbsb  In  Deo.  A  Am.  Did.  UOT  to  date,  ft  Rep'r  ItMx** 
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SMITH,  P.  J.  This  appeal  is  taken  by  the  city  of  New  York  on 
account  of  a  lump  stun  award  of  $8,?07.50,  besides  witness  and  counsel 
fees  amounting  to  about  $600,  allowed  to  the  owner  for  the  acquisition 
by  said  city  of  a  small  farm  of  14^  acres.  Upon  the  farm  was  a  gin- 
seng bed  31  by  60  feet  in  size,  containing  about  8,000  plants  of  dif- 
ferent ages  and  15,000  seeds  planted  a  few  months  before,  and  not 
above  the  ground.  The  value  of  the  tract  of  land  including  all  build- 
ings thereon,  but  apart  from  the  value  of  the  ginseng,  was  testified 
to  by  claimant's  witnesses  at  from  $5,500  to  $5,600  and  by  the  appel- 
lant's witnesses  at  $2,200.  The  claim  filed  was  for  $32,000.  Upon 
the  hearing  evidence  was  given  by  claimant's  witnesses  that  the  gin- 
seng enhanced  the  value  of  the  tract  by  more  than  $24,000. 

[1,  2]  In  the  case  of  a  claimed  enhancement  of  real  estate,  such  as 
the  ginseng  bed  in  question,  the  legal  value  of  such  enhancement  is 
primarily  the  difl^erence  between  the  market  values  of  the  land  with 
and  without  the  enhancement.  But  this  rule  of  valuation  is  not  always 
capable  of  application.  We  may  assume  that  there  has  not  been  a 
sufficient  number  of  sales  of  land  having  ginseng  beds  to  establish  a 
market  price  for  such  lands.  Under  such  conditions,  the  commissioners 
in  this  case  were  required  to  ascertain  the  value  of  this  land  thus  en- 
hanced by  other  proofs.  Evidence  was  given  on  behalf  of  claimant  as 
to  what  would  be  the  net  returns  from  both  seeds  and  roots  if  all  the 
plants  and  seeds  in  this  ginseng  bed  were  allowed  to  come  to  maturity, 
which  as  testified  to  requires  about  six  years.  Such  evidence  as  to 
what  the  possible  or  probable  value  of  the  ultimate  crop  at  maturity 
might  be  is  wholly  conjectural  and  therefore  was  clearly  incompetent. 
It  appears,  however,  that  ginseng  plants  are  transplanted  one  or  more 
times  during  their  growth,  so  that  there  must  be  some  market  value 
for  the  plants  at  different  stages  of  their  development.  It  was  there- 
fore proper  to  show,  as  was  done  by  the  testimony  of  one  of  claim- 
ant's witnesses  upon  cross-examination,  how  many  plants  the  owner 
had  of  different  years'  development  and  what  was  the  market  value  of 
each  lot. 

[3]  As  to  the  seed  in  the  ground  at  the  time  the  city  acquired  title 
to  this  property,  and  which  had  not  then  germinated  or  matured  into 
plants,  there  is  more  difficulty  in  determining  how  its  value  should  be 
ascertained.  Clearly  the  market  value  of  the  seed  as  such  is  allowable 
and  possibly  a  small  estimated  valuation  in  addition  by  reason  of  its 
having  been  planted  for  a  considerable  period  of  time.  One  of  claim- 
ant's witnesses  swore  on  cross-examination,  as  mentioned,  to  the  valine 
of  these  plants  in  the  ground  at  different  stages  of  growth,  and  also 
that  the  value  of  the  seed  in  the  ground  was  seven  cents  apiece ;  and 
his  valuation  of  the  plants  and  a  valuation  of  the  seed  not  at  his  rate 
of  seven  cents,  but  at  its  original  cost  or  market  value  were  substan- 
tially the  amounts  actually  awarded  by  the  commissioners.  They  may 
accordingly  be  deemed  to  have  followed  this  method  of  valuing  the 
ginseng  beds  if  we  assume  that  they  estimated  the  value  of  the  land 
apart  from  the  ginseng  at  the  figures  given  by  claimant's  witnesses, 
which  assumption  we  make  by  the  consent  of  appellant's  counsel  upon 
the  argument. 
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It  is  thus  apparent  that  the  commissioners  did  not  adoot  a  rule  of 
valuation  based  upon  prospective  profits ;  for,  if  such  rule  had  been 
adopted  and  applied,  the  award  would  have  been  much  larger.  The 
award  made  was  fairly  within  the  evidence  under  the  rule  approved  of 
by  us,  and  should  not  be  disturbed.  Award  and  order  appealed  from 
should  be  affirmed,  with  costs. 

Award  and  order  unanimously  affirmed,  with  costs. 


ROESSLE  T.  ROESSLE  et  al. 
(Supreme  Court,  Special  Term,  New  Tork  Countj.    July  17,  1918.) 

1.  Wnxs  (I  778*) — Election — Law  Oovkbkinq. 

The  right  of  testator's  widow  to  dower  In  lands  in  New  Tork  is  gov- 
erned by  Its  law,  the  common  law,  as  to  election,  and  not  by  a  statute 
of  the  place  of  his  domicile,  requiring  any  provision  of  the  will  for  her 
to  be  construed  in  bar  of  her  dower  rights,  unless  otherwise  expressed  in 
the  will,  unless  she  files  renunciation  of  such  proTlslon. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {S  2004,  2006,  2010; 
Dec.  Dig.  i  TJS.*] 

2.  Wiixs  (S  782*) — EixcTiow — Pbovibioh  fob  Wife. 

A  will,  which  gives  all  the  residue  of  testator's  estate  of  every  nature 
and  wherever  situated,  whether  then  owned  or  afterwards  acquired  by 
him,  to  his  wife,  his  son,  and  his  daughter,  "absolutely  and  in  fee  sim- 
ple, share  and  share  alike,"  is  inconsistent  with  her  also  having  dower, 
and  so  requires  her  to  elect. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  ||  2018-2033;  Dec. 
Dig.  {  782.*] 

Action  for  dower  by  Nellie  Taylor  Roessle  against  Elwood  Osborne 
Roessle  and  another.    Judgment  for  defendants. 

Evarts,  Choate  &  Sherman,  of  New  York  City  (Joseph  H.  Choate 
and  Joseph  H.  Choate,  Jr.,  both  of  New  York  City,  of  coimsel),  for 
plaintiff. 

Wilder,  Ewen  &  Patterson,  of  New  York  City  (William  R.  Wilder 
and  John  Ewen,  both  of  New  York  City,  of  counsel),  for  defendant 
Roessle. 

Hun  &  Parker,  of  Albany  (Marcus  T.  Hun,  of  Albany,  of  counsel), 
for  defendant  McKinney. 

,  GIEGERICH,  J.  The  testator  died  on  August  10,  1904,  a  resident 
of  the  District  of  Columbia.  He  left  real  property  both  in  the  Dis- 
trict of  Columbia  and  in  this  state.  By  his  will  he  gave  certain  general 
and  certain  specific  legacies  to  his  widow  and  others,  and  then  provided 
as  follows : 

"Sixth.  All  the  rest  residue  and  remainder  of  my  estate  of  every  kind  and 
description,  real,  personal  and  mixed,  wheresoever  and  howsoever  situated 
now  owned  or  that  may  hereafter  be  acquired  by  me,  I  give,  devise  and  be^ 
queath  unto  my  wife,  Nellie  Taylor  Roessle,  my  son,  Elwood  Osborn  Roessle 
and  my  daughter,  Marion  Louise  McKinney,  absolutelp  and  in  fee  Hmple 
share  and  share  alike."  ' 


•For  oUi*r  cum  sm  ume  topic  A  t  mttmbib  In  Dtc.  A  Am.  Digs.  1907  to  flat*,  *  R»pT  Indexes 
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The  persons  named  in  this  clause  of  the  will  all  survived  the  testator 
and  are  the  parties  to  this  action.  The  will  was  admitted  to  probate  on 
September  9,  1904,  by  the  Supreme  Court  of  the  District  of  Columbia, 
holding  a  probate  court,  and  was  recorded  in  the' office  of  the  register 
of  wills  of  the  District  of  Coltmibia,  and  a  copy  of  said  will  and  the 
record  thereof  and  of  the  proofs  duly  authenticated  were,  on  Decem- 
ber 13,  1904,  recorded  in  the  office  of  the  surrc^te  of  the  county  of 
New  York.  At  the  time  of  the  testator's  death  a  statute  of  the  District 
of  Columbia  provided,  in  effect,  that  any  provision  made  for  the  wife 
of  a  testator  by  his  will  should  be  construed  as  intended  to  be  in  bar  of 
her  dower  rights  unless  otherwise  expressed  in  the  will,  and  that  the 
widow  should  be  barred  of  her  right  of  dower  by  such  provision  in 
the  will  imless  within  six  months  after  the  granting  of  administration 
she  should  file  a  written  renunciation  of  the  testamentary  provision  in 
her  favor.  The  widow  did  not  renounce  under  this  statute,  but  has 
accepted  the  specific  legacies  given  her  by  the  will,  and  has  also  accept- 
ed her  share  of  the  residue  of  the  personal  estate  and  one-third  of  the 
income  of  the  real  property.  She  now  brings  this  action  for  dower 
and  mesne  profits  in  the  lands  situate  in  this  state. 

[1]  Whether  or  not  the  plaintiff  is  entitled  to  dower  in  the  real 
property  situate  within  the  state  is  a  question  which  must  be  deter- 
mined by  the  law  of  this  state ;  and  the  law  of  this  state  is  that  she 
is  so  entitled  unless  she  has  elected  to  take  a  provision  made  for  her 
by  the  will  of  her  husband  in  lieu  of  such  dower.  Real  Property  Law 
(Consol.  Laws  1909,  c.  50)  §§  200,  201.  If  the  will  here  in  question 
made  any  provision  in  favor  of  the  widow  in  lieu  of  her  dower  in 
the  lands  situate  within  this  state,  and  she  accepted  such  provision,  she 
is  bound  by  her  election,  and  it  is  immaterial  what  the  provision  was, 
or  where  the  property,  real  or  personal,  of  which  it  consisted,  was  situ- 
ated. Lee  V.  Tower,  124  N.  Y.  370,  26  N.  E.  943.  The  statute  of  the 
District  of  Columbia  cannot,  however,  affect  the  question.  That  stat- 
ute could  only  affect  the  widow's  right  to  dower  in  the  lands  situate 
within  that  jurisdiction — a  matter  not  in  issue  here.  In  other  words,  it 
was  entirely  possible  for  the  testator,  though  domiciled  in  the  District 
of  Columbia,  so  to  draw  his  will  that  his  widow  would  have  been  oblig- 
ed to  choose  between  her  dower  in  the  lands  situate  in  the  state  of 
New  York  and  the  provision  made  for  her  by  the  will ;  but  it  is  quite 
impossible  that  she  should  be  forced  to  make  such  election  by  virtue 
of  the  statute  of  the  District  of  Columbia. 

[2]  The  whole  question,  therefore,  is  whether  the  provisions  of  the 
will  were  such  as  to  put  the  widow  to  her  election,  or  whether  she 
could  take  the  devises  and  bequests  given  her  by  the  will  and  still  claim 
her  dower  in  the  lands  within  this  state ;  and  mat  is  a  question  of  in- 
terpretation to  be  determined  exclusively  by  the  common  law  of  this 
jurisdiction.  If  the  claim  of  the  widow  were  sustained,  she  would  be 
entitled  to  have  one-third  of  the  lands  set  apart  to  her  for  her  life  as 
dowress ;  as  devisee  she  would  take  a  two-ninths  inteirest  in  fee  simple 
in  possession  in  the  remaining  lands  and  a  one-ninth  interest  in  remain- 
der after  the  termination  of  her  dower  estate.  The  defendants  would 
each  take  an  estate  in  fee  in  possession  in  an  undivided  two-ninths  of 
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the  property  and  a  remainder  in  fee  after  the  widow's  life  estate  in  an 
■undivided  one-ninth  of  the  property.  It  seems  to  me  that  it  is  quite 
impossible  to  hold  that  the  intention  of  the  testator,  as  expressed  in 
his  will,  is  consistent  with  such  a  result.  He  undertook  to  dispose 
■of  all  the  real  property  which  he  owned  at  the  time  when  he  made  his 
will  or  which  he  might  thereafter  acquire,  and  he  desired  that  it  be  di- 
vided between  his  widow  and  his  two  children,  share  and  share  alike, 
absolutely  and  in  fee  simple.  Many  cases  are  cited  by  counsel  for  both 
sides  which  they  claim  sustain  their  respective  contentions.  It  would 
not  be  profitable  to  review  them,  because  the  whole  question  is  one  of 
the  testator's  intention  to  be  gathered  from  the  language  he  has  used. 
Matter  of  Gorden,  172  N.  Y.  25,  28,  64  N.  E.  753,  92  Am.  St.  Rep. 
€89.  Where  such  intention  is  plain,  the  case  cannot  be  aided  by  the 
attempted  application  of  rules  of  construction  or  the  citation  of  de- 
cisions made  in  construing  other  wills,  where  either  the  language  of 
the  will  or  other  circumstances  of  the  case  differed  from  those  in  the 
case  at  bar.  In  the  present  case  I  think  the  testator  has  expressed  his 
wishes  in  a  manner  too  plain  to  be  mistaken,  and  that  his  intentions 
concerning  the  disposition  of  his  property  are  wholly  inconsistent  with 
the  claim  made  by  his  widow. 

There  will  be  judgment  for  the  defendants  dismissing  the  complaint 
upon  the  merits,  wiUi  costs.  Submit  requests  for  findings,  with  proof 
of  service. 


PEOPLE  ex  reL  THIRD  AVENUE  R.  CO.  t.  STATE  BOARD  OP  TAX 
COM'RS  ct  al.  (CITY  OF  NEW  YORK,  InterTener).  PEOPLE  ex  reL  WAL- 
LACE et  aL  T.  SAME.    PEOPLE  ex  rel.  KIN6SBRIDGE  RT.  CO.  v.  SAME. 

(Supreme  Court,  Appellate  DlTlslon,  First  Department    July  10,  1913.) 

1.  Taxation  ({  496*) — Cebtiobabi  to  Review  Assessmknt — Equalizing  As- 

sessuent. 

Under  Tax  Law  (Consol.  Laws  1909,  c.  60)  |  290,  providing  that  any 
person  assessed  upon  any  assessment  roll  claiming  to  be  aggrieved  by 
any  assessment  therein  may  present  to  the  Supreme  Court  a  petition  duly 
verified,  setting  forth  that  the  assessment  la  Illegal,  specifying  the  grounds 
of  the  alleged  Illegality  or  If  unequal,  in  that  the  assessment  has  been 
made  at  a  higher  proportionate  valuation  than  the  assessment  of  the  other 
property  on  the  same  roll  by  the  same  officers  specifying  the  Instances  in 
which  such  Inequality  exists,  in  a  certiorari  proceeding  to  review  a 
special  franchise  assessment,  the  court  should  reduce  the  assessment  to 
the  same  percentage  of  valuation  as  has  been  followed  generally  veith  re- 
spect to  assessment  of  other  real  property  on  the  same  roll,  but  this  right 
to  equalization  exists  only  with  respect  to  assessments  on  the  same  roll, 
and  the  question  is  not  to  be  determined  by  the  assessments  on  any  other 
roll. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  {{  890-910;  Dea 
Dig.  i  496.»] 

2.  Taxation  (f  496*) — Cebtiobabi  to  Review  ABsxBsuxzn? — ^Equauzino  As- 

sessment. 

In  a  certiorari  proceeding  to  review  a  special  franchise  assessment,  a 
recital  in  a  stipulation  of  the  parties  that  the  State  Board  of  Tax  Com- 
missioners had  "stated"  that  the  ratio  of  assessed  valuations  to  actual 
values  in  a  certain  county  was  89  per  cent  had  no  probative  force,  since, 

*For  oUisr  CMM  ua  lama  topic  a  t  numbxb  la  D«c.  *  Am.  Dtgi.  U07  to  date,  ft  Rep'r  Indexm 
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eyen  If  the  board  had  jnrlsdlcUon,  what  it  might  have  stated  would  be 
of  no  consegnence,  and  there  is  no  statute  conferring  Jurisdiction  on  the 
board  to  determine  that  question. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  |§  890-910;  Dec. 
Dig.  i  496.»] 

3.  Taxation  (§  496*) — E^ebuicptions  itt  Suppobt  of  Judoubnt. 

In  a  certiorari  proceeding  to  review  a  special  franchise  assessment  for 
1910,  where  an  equalization  table  made  by  the  state  board  of  equaliza- 
tion for  the  year  1909  showing  the  ratio  of  assessed  valuations  to  actual 
values  in  a  certain  county  as  being  89  per  cent.,  was  marked  for  IdenUfl- 
catlon  and  decision  on  its  admissibility  reserved,  and  it  did  not  appear 
how  the  court  ruled  on  its  admissibility,  it  would  be  assumed  on  appeal, 
as  against  the  contention  that  the  court's  finding  that  the  ratio  was  90 
per  cent,  was  against  the  weight  of  the  evidence,  that  the  court  excluded 
such  table  or  deemed  It  of  little,  if  any,  weight,  because  It  did  not  show 
the  ratio  for  1910. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  g{  89O-910;  Dec. 
Dig.  f  496.»] 

4.  Taxation  (|  496*) — Cebtiosabi  to  Review  Assessment — Eqttauzino  As- 

sessment. 

In  a  certiorari  proceeding,  the  court  determines  de  novo  the  value  of  a 
special  franchise,  and  from  such  value  modifies  the  assessment  it  neces- 
sary, and  It  is  on  this  value,  and  not  upon  the  value  found  by  the  state 
board  of  tax  commlssloneis,  that  the  relators'  right  to  equalization  de- 
pends. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §S  890-910 ;  Dec. 
Dig.  I  496.*] 

5.  Taxation  (|  496») — Ckbtiobam  to  Review  Assessments — Findings. 

Where,  in  certiorari  proceedings  against  the  state  board  of  tax  commis- 
sioners to  review  a  special  franchise  assessment  a  city  intervened  as  de- 
fendant and  on  the  hearing  through  its  counsel  refused  to  concede  that 
the  validity  of  the  assessment  was  to  be  determined  by  the  application 
of  the  net  earnings  rule,  but  took  the  position  that  the  assessments  were 
presumed  to  be  legal  and  valid,  and  that  the  burden  of  showing  error  or 
overvaluation  was  on  the  relators,  and  the  court  found  that  the  trial  was 
had  by  all  parties  upon  the  theory  that  the  basis  for  ascertaining  the 
true  value  of  the  franchise  was  the  net  earnings  rule,  but  also  found  that 
the  relators  tried  the  proceeding  on  that  theory,  but  that  the  board  and 
the  city  tried  them  on  the  theory  that  the  assessments  were  presumed 
correct  the  first  mentioned  finding  would  be  construed  as  merely  meaning 
that  the  only  evidence  offered  was  evidence  bearing  on  the  net  earnings 
theory,  and  not  as  precluding  the  city  from  contending  on  appeal  that 
it  was  incumbent  upon  the  relators  to  prove  the  invalidity  of  the  assess- 
ment 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  IS  890-910 ;  Dec. 
Dig.  i  496.  •] 

a.  Taxation  ({  376*) — Valuation  of  Fbanohise — ^Net  Eabninqs  Rule. 

Where  a  raUroad  has  been  constructed,  equipped,  and  completed  and  is 
in  operation,  and  the  company  is  in  the  full  use  and  enjoyment  of  all 
of  its  franchises,  the  net  earnings  rule  is  presumptively  the  proper  rule 
by  which  to  determine  the  value  of  the  special  franchise  for  the  purpose 
of  taxation;  and  hence,  where  there  was  no  evidence  to  show  misman- 
agement by  reason  of  which  the  net  earnings  were  not  what  they  should 
have  been  or  to  show  that  the  net  earnings  rule  should  not  be  appUed, 
that  rule  was  properly  applied. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Gent  Dig.  {|  625,  629~631; 
Dec.  Dig.  g  376.*] 
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7.  Taxatiow  (S  376*) — Modb  ot  AflSMSKENT— Feawohiot  Tax — "N«T  Eabit- 

ING8  RTTLE." 

The  net  earnings  rule  for  assessing  a  special  franchise  for  taxation 
starts  wltfa  the  gross  earnings  for  the  year  ending  with  the  commence- 
ment of  the  year  for  which  the  valuation  Is  made  from  which  is  de- 
ducted operating  expenses  and  a  fair  and  reasonable  return  oa  that  por- 
tion 'of  the  corporation's  capital  invested  in  tangible  property,  the  bal- 
ance being  deemed  to  give  the  net  earnings  attributable  to  the  special 
franchise,  the  value  of  which  Is  then  found  by  capitalizing  such  balance 
at  a  rate  1  per  cent  higher  than  that  found  as  a  matter  of  fact  to  be  a 
fair  and  reasonable  return  on  the  tangible  property. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  M  625,  629-^1 ; 
Dec.  Dig.  i  376.*] 

8.  Taxation  (g  376*)— Modk  or  Asskssickkt — ^Fbanohisx  Tax — ^Nkt  Eajbn- 

inOS    RtTLE. 

In  assessing  a  special  franchise  for  taxation  under  the  net  earnings 
rule,  what  is  a  fair  and  reasonable  return  on  the  capital  invested  in  tangi- 
ble property  is  a  question  of  tact 

(Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  U  625,  629-631 ; 
Dec.  Dig.  {  876.*] 

9.  Taxation    (§   376*) — ^Fbanohibb  Tax — ^Liaszutt — Failttbb  to   Exkbgiss 

FBANCmSK. 

A  street  railroad  company  controlled  by  another  company  by  which  its 
lines  are  operated,  and  which,  although  nominally  in  existence,  falls  to 
exercise  its  franchise  for  Its  own  benefit  or  to  collect  rental  therefor, 
cannot  be  beard  to  say  that  its  special  franchises  are  not  worth  what 
the  evidence  shows  their  value  would  be  if  It  operated  them  or  exacted 
a  rental  or  other  Income  from  the  company  opwrating  its  lines  for  the 
use  thereof. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  {§  626,  629-631; 
Dec.  Dig.  f  376.*] 

10.  Taxation  (§  496*)  —  Czbtiokabi  to   Review  Assessment  —  Bubden  or 

Pboof. 

Where,  in  a  certiorari  proceeding  to  review  a  special  franchise  assess- 
ment, it  appeared  that  the  relator  was  not  exercising  its  franchise,  and 
had  no  income,  and  that  the  net  earnings  rule  therefore  would  not  be 
applicable,  but  no  evidence  was  offered  to  show  that  the  assessment  could 
not  be  sustained  on  any  other  rule,  it  was  properly  allowed  to  stand  as 
mada 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  i{  890-910 ;  Dea 
Dig.  {  496.*] 

11.  Taxation   (§  496*) — Cebtiobabi  to  Review   Absessmxnt — Appeai/— Re- 
view. 

In  two  certiorari  proceedings  tried  together  to  review  special  franchise 
assessments  against  the  T.  Company  and  the  K.  Company,  both  companies 
appeared  by  the  same  counsel.  It  appeared  that  the  T.  Company  con- 
trolled the  K.  Company,  and  operated  Its  lines.  There  was  introduced 
In  evidence  a  tabulation  of  the  accounts  of  the  T.  Company  showing  the 
passenger  fares  received  from  the  operation  of  both  companies,  and  that 
a  specified  amount  was  received  from  the  operation  of  the  K.  Company. 
No  question  was  raised  with  respect  to  the  apportionment  of  the  ret 
earnings  between  the  two  companies,  and  the  court  apportioned  them 
t  in  the  proportion  that  the  fares  collected  on  each  bore  to  the  total  fares 
collected.  It  was  stipulated  that  the  T.  Company  derived  the  entire  pro- 
ceeds or  income  from  the  operation  of  the  K.  Company's  lines,  and  it 
was  contended  that  therefore  no  assessment  could  be  made  against  the 
K.  Company.  Held,  that  the  assessments  would  not  be  disturbed,  since 
the  T.  Company  could  not  have  the  benefit  of  the  exclusion  uf  a  part  of 
its  net  income  in  determining  the  value  of  its  special  franchise  and  at 
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the  same  time  in  behalf  of  the  K.  Company  object  to  any  assessment 
against  that  company. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §|  890-910;   Dea 
Dig.  I  496.*] 
12.  Taxation  (i  496*) — Gkbtiobabi  to   Review   Asbessmeht — Apfeal — Re- 
view. 

Under  sncb  drcnmstances,  the  apportionment  of  the  net  earnings  on 
the  basis  of  the  fares  received  on  account  of  the  operation  of  each  com- 
pany rather  than  on  a  mileage  basis  would  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Gent  Dig.  ||  890-910 ;  Dec. 
Dig.  f  496.*] 

18.  Taxation  (|  876*)— Mode  or  Assessmert — Franohibb  Tax— Net  Babn- 
iNos  Rule. 

In  assessing  special  franchises  for  taxation  under  the  net  earnings 
rule,  the  legal  rate  of  interest  was  properly  adopted  as  a  fair  return  on 
the  capital  invested  in  tangible  property,  in  the  absence  of  any  evidence 
satisfactorily  showing  that  this  would  not  be  a  reasonable  return  thereon. 
[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  Ii  626,  629-631 ; 
Dec.  Dig.  {  876.*] 

14.  Taxation  (§  876*) — Modk  ov  Assbssuent— Fbaitohisb  Tax — ^Net  Eabn- 
XROS  Ruxe. 

In  assessing  special  franchises  for  taxation  under  the  net  earnings  rule, 
where  the  court  allowed  6  per  cent  as  a  fair  return  on  the  tangible  prop- 
erty, it  should  have  capitalized  the  balance  of  the  net  income  on  the 
ba^  of  7  per  cent  to  determine  the  intangible  element  of  the  special 
franchise. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  |§  626,  629-631 ; 
Dec.  Dig.  f  376.*] 

16.  Taxation  (i  376*) — Mode  ov  Asbesskent — Fbanohise  Tax — ^Nxt  Eabn- 
IHOS  Rule. 

In  assessing  a  street  railroad  company's  special  franchise  for  taxation 
under  the  net  earnings  rule,  the  value,  of  cars  owned  by  it  and  leased 
to  other  companies,  and  therefore  not  used  in  connection  with  the  special 
franchise,  should  not  be  inclnded  in  the  tangible  property  on  which  a 
return  Is  allowed,  and  the  rental  should  not  be  included  in  the  gross  earn- 
ings, although  the  cars  are  of  such  a  character  as  to  be  used  by  the  les- 
see only  during  a  portion  of  the  year,  and  when  not  In  use  are  stored  by 
the  owner. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  JJ  626,  629-631 ; 
Dec.  Dig.  f  376.*] 

16.  Taxation  ($  376*) — Mods  of  Absesshent — Fbanchise  Tax — Net  Eabn- 
inos  ruue. 

In  assessing  a  street  railroad  company's  special  franchise  for  taxation 
under  the  net  earnings  rule,  the  value  of  its  tangible  property  upon  which 
a  return  is  to  be  allowed  is  its  present  or  depreciated  value,  and  not  the 
cost  of  reproducing  it  new. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  il  626,  629-631 ; 
Dec.  Dig.  i  876.*] 

17.  Taxation  (f  376*) — ^Moni  or  Assessment— Fbanchise  Tax — ^Net  Eabn- 
iNGs  Rule. 

In  assessing  a  street  railroad  company's  special  franchise  for  taxation, 
development  expenses  consisting  of  expenses  for  legal  advice,  technical 
advice,  consents  of  public  service  commissions,  or  other  public  bodies, 
completing  the  organization,  preliminary  surveys,  property  owners'  con- 
sents, interest  and  taxes  during  the  construction,  promoter's  profits,  and 
the  financial  man's  charges  or  broker's  commissions  for  raising  the  neces- 
sary capital  or  underwriting  the  securities,  are  not  to  be  added  to  the 
value  of  the  tangible  property  In  determining  the  amount  upon  which  a 
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retnrn  Is  to  be  allowed,  since  the  taxes  and  interest  are  presnmptlyely 
given  proper  consideration  in  determining  the  value  of  the  tangible  prop- 
erty, and  the  other  expenses  do  not  add  to  the  value  of  such  property, 
bnt,  if  anything  is  obtained  therefor,  are  represented  by  the  intangible 
element  of  the  special  franchise. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  |{  625,  629-631 ; 
Dec.  Dig.  $  376.*] 

18.  Taxation  (I  376*) — Mods  of  Assessuent — ^Fbanchisx  Tax — Net  Eabh- 
INOS  Rule. 

In  assessing  a  street  railroad  company's  special  franchise  for  taxation 
under  the  net  earnings  mle,  the  total  val,ue  of  a  car  bam  and  a  sub- 
station, parts  of  which  were  rented  to  other  parties,  should  be  added 
to  the  value  of  the  tangible  property  upon  which  the  company  is  en- 
titled to  a  return  and  the  rentals  less  the  taxes  added  to  the  gross  in- 
come, since  the  company  in  building  is  not  required  to  limit  the  size  of 
its  building  to  its  requirements  at  the  time,  but  may  properly  build  for 
the  reasonable  future  requirements  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  |{  626,  62&-631; 
Dec.  Dig.  i  376.*] 

19.  Taxation  (§  376*) — Mods  ot  Assessment — ^Fbarcrisb  Tax — Nvt  Eabn- 
iNos  Rule. 

In  assessing  a  street  railroad  company's  special  franchise  for  taxation 
under  the  net  earnings  rule,  the  value  of  a  stable  rented  for  private  pur- 
poses and  not  used  in  connection  with  the  operation  of  the  franchise, 
and  of  a  parcel  of  unimproved  real  estate  not  used  in  any  manner,  should 
not  be  included  in  the  tangible  property  upon  which  a  return  should  be 
allowed,  and  the  income  therefrom  should  not  be  included  in  the  gross  In- 
come. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  |J  625,  629-631 ; 
Dec.  Dig.  i  376.*] 

20.  Taxation  (§  496*) — Cebtiobabi  to  Review  Assbsbicent — Appeal — ^Dis- 
position OF  Cause. 

On  appeal  in  a  certiorari  proceeding  to  review  the  assessment  of  a  spe- 
cial franchise  under  the  net  earnings  rule,  where  the  rentals  from  prop- 
erty which  it  was  determined  should  be  added  to  the  gross  income,  and 
the  taxes  on  such  property  was  not  shown  separately  from  the  rcintal 
from  and  taxes  on  property  which  it  was  held  should  be  exol«ded  from 
consideration,  the  total  taxes  and  total  rents  would  be  apportioned  ac- 
cording to  the  value  of  the  respective  parcels. 

[Ed.  Note. — For  oth»  cases,  see  Taxation,  Cent  Dig.  if  890-910 ;  Dec. 
Dig.  {  496.*] 

21.  Taxation  ({  876*)^Modb  of  Assessment — Fhanohise  Tax — Net  Eabn- 
iNos  Rule. 

Under  Tax  Law  (ConsoL  Laws  1909,  c.  60)  %  48,  providing  that  if,  when 
the  tax  assessed  on  any  special  franchise  is  due  and  payable,  it  shall  ap- 
pear that  the  corporation  affected  has  paid  to  the  city  in  which  its  tangi- 
ble property  is  located  for  its  exclusive  use  under  any  agreement  there- 
for or  any  statute  requiring  such  payment  any  sum  based  upon  a  per- 
centage of  gross  earnings  or  any  other  income  or  any  license  fee  or  sum 
of  money  on  account  of  such  special  franchise  which  payment  was  in 
the  nature  of  a  tax,  all  amounts  so  paid  shall  be  deducted  from  any  tax 
based  on  the  special  franchise  assessment  for  city  purposes  in  assessing 
a  street  railroad  company's  special  franchise  under  the  net  earnings 
rule,  car  license  fees  and  other  payments  mentioned  in  section  48  should 
be  deducted  as  disbursements  from  the  gross  income,  although  they  are 
also  to  be  deducted  from  the  amount  of  the  tax  when  ascertained. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  f§  626,  629-631; 
Dec.  Dig.  §  376.*] 
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22.  Taxation  (f  376*) — Mode  ov  Asskssicent — ^Fbanohibb  Tax — Nut  Eabn- 
INOS  hxiix.  ^ 

In  assessing  a  special  franchise  for  taxation  ander  the  net  earnings 
rale,  amounts  paid  during  the  year  during  which  the  gross  receipts  taken 
as  the  basis  of  computation  were  received  on  account  of  taxes  for  prior 
years  and  other  obligations  Incurred  In  prior  years  are  not  to  be  de- 
ducted as  operating  exi)ense8  from  the  gross  receipts. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  fi  ^5,  62&-631; 
Dec.  Dig.  I  376.*] 

28.  Taxatioit  (I  496*)  —  Cebiiobabi  to  Bstixw  Assessicent  —  Bubden  of 
Pboof, 

In  a  certiorari  proceeding  to  review  a  special  franchise  assessment,  the 
relator  was  not  entitled  under  the  net  earnings  rule  to  have  deducted 
from  the  gross  receipts  a  payment  of  an  assessment  "for  some  sort  of 
Improvements,"  where  it  was  not  shown  against  what  property  it  was 
levied,  nor  anything  further  with  respect  to  it. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  SS  890-910 ;  Dec. 
Dig.  i  406.*] 

24.  Taxation  (S  376*) — Mode  ot  Assesshbkt — ^Fbanchisx  Tax — Nsi  Babn- 
INOS  Bule. 

In  assessing  a  street  railroad  company's  special  franchise  for  taxation 
under  the  net  earnings  rule  for  a  year  during  which  it  was  operated  by 
a  receiver  appointed  by  a  federal  court,  the  receiver's  salary  should  have 
been  deducted  as  an  operating  expense  from  the  gross  income. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  SS  625,  629-631  i 
Dec  Dig.  f  376.*] 

25.  Taxation  (|  496*)  —  Cebtiobabi  to  Review  Assessuent  —  Bubden  or 
Pboof. 

In  a  certiorari  proceeding  to  review  the  assessment  of  a  street  rail- 
road company's  special  franchise  under  the  net  earnings  rule,  where  the 
court  allowed  the  relator  a  return  on  a  working  capital  of  $400,000,  the 
court  properly  refused  to  deduct  from  the  gross  receipts  an  Item  taken 
from  the  relators'  books  showing  money  received  for  interest  and  dis- 
count where  the  particular  source  of  Income  was  not  otherwise  8hown^ 
as  It  might  have  been  Interest  earned  on  the  working  capital. 

(Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  §§  890-910 ;  Dec. 
Dig.  I  496.*] 

26.  Taxation  (jj  876*) — Mode  of  Assessment — Fbanchibe  Tax — ^Net  Eabn- 

INOS  RtTLE. 

In  assessing  a  street  railroad  company's  special  franchise  for  taxation 
under  the  net  earnings  rule,  there  should  be  deducted  from  the  gross  re- 
ceipts in  addition  to  a  deduction  of  the  ordinary  expenses  of  operation  in- 
cluding ordinary  repairs  and  ordinary  renewals  and  replacements  of 
parts  of  old  appliances,  machinery,  structures,  and  equipment  a  further 
deduction  to  cover  current  and  future  disbursements  for  new  construc- 
tion and  new  machinery,  appliances,  and  equipment. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  §§  625,  629-631 ; 
Dec.  Dig.  I  376.*] 

27.  Taxation  (§  376*) — Mode  of  Assessment — Fbanchibe  Tax — ^Net  Eabn- 
INQS  Rule. 

Under  the  net  earnings  rule  for  assessing  special  franchises  for  taxa- 
tion in  determining  the  probable  life  of  each  item  or  unit  of  tangible 
property  sufTering  depredation  and  allowing  a  deduction  for  replacements 
thereof,  obsolescence  should  be  given  consideration. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  {§  625,  629-631 : 
Dec.  Dig.  I  376.*] 
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28.  Taxatioit  (I  486*) — Csbtiobabi  to  Review  AsaxssicEKT — ^Btidsnoe. 

In  a  certiorari  proceeding  to  review  a  street  railroad  company's  special 
franchise  assessment  for  taxation,  evidence  held  to  show  that  of  about 
$200,000  deducted  by  the  court  from  operating  expenses  under  the  net 
earnings  rule  as  covered  by  the  amount  allowed  by  stipulation  for  de- 
preciation only  about  $40,000  represented  expenditures  for  new  equip- 
ment, etc.,  and  hence  only  that  amount  should  have  been  deducted. 

[Bd.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  U  890-910;  Dec. 
Dig.  {  496.*] 

Appeal  from  Special  Term,  New  York  County. 

Three  certiorari  proceedings  by  the  People,  on  the  relation  of  the 
Third  Avenue  Railroad  Company,  James  N.  Wallace,  and  others  and 
the  Kingsbridge  Railway  Company,  respectively,  against  the  State 
Board  of  Tax  Commissioners,  in  which  the  City  of  New  York  inter- 
vened as  defendant.  From  a  final  order  in  the  first  two  proceedings, 
confirming  the  assessment  of  the  special  franchises  of  the  Third  Ave- 
nue Railroad  Company  by  the  State  Board  of  Tax  Commissioners  for 
the  year  1910  and  dismissing  writs  of  certiorari  to  review  such  assess- 
ments and  an  order  in  the  third  proceeding  confirming  the  assessment 
of  the  special  franchise  of  the  Kingsbridge  Railway  Company  for  the 
same  year  and  dismissing  a  writ  of  certiorari,  the  relators- respectively 
appeal.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Joseph  P.  Cotton,  Jr.,  of  New  York  City  (George  S.  Franklin,  of 
New  York  City,  on  the  brief),  for  appellants. 

William  A.  McQuaid,  of  New  York  City,  for  respondent  State 
Board  of  Tax  Com'rs. 

Curtis  A.  Peters,  of  New  York  City  (Addison  B.  Scoville,  of  New 
York  City,  on  the  brief),  for  respondent  City  of  New  York. 

LAUGHLIN,  J.  The  state  board  of  tax  commissioners,  which,  for 
brevity,  I  shall  call  the  state  board,  assessed  the  special  franchises  of 
the  Third  Avenue  Railroad  Company  for  the  year  in  question  at  $7,- 
920,000,  and  those  of  the  Kingsbridge  Railway  Company  at  $759,000. 
The  proceedings  were  originally  instituted  in  the  county  of  Albany 
against  the  state  board  only;  but  subsequently  the  city  of  New  York 
was  permitted  to  intervene  as  a  respondent,  and  the  place  of  trial  was 
changed  to  the  county  of  New  York.  The  three  certiorari  proceedings 
were  tried  together,  and  are  presented  for  review  by  a  single  record. 
The  first  proceeding  was  instituted'by  the  Third  Avenue  Company  to 
review  the  assessment  against  it ;  the  second  by  Wallace  and  others, 
as  a  committee  representing  the  purchasers  of  the  Third  Avenue  line 
on  foreclosure,  to  review  the  same  assessment;  and  the  third  by  the 
Kingsbridge  Company  to  review  the  assessment  against  it.  The  learn- 
ed court  at  Special  Term  found  that,  although  the  assessments  as  made 
represented  the  full  value  of  the  special  franchises  as  found  by  the 
state  board  of  tax  commissioners,  yet,  as  a  matter  of  fact,  the  value 
of  the  special  franchises  of  the  Third  Avenue  Company  determined 
by  the  net  earnings  rule,  so  called,  was  $10,868,806.56,  and  of  those 
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of  the  Kingsbridge  Company  $1,033,513.30,  and  that,  therefore,  the 
assessments  as  made  only  represented  about  73  per  cent  of  the  actual 
value  of  the  special  franchises.  These  appeals  present  many  interest- 
ing points  and  some  difficult  questions  of  law  which  I  shall  endeavor 
to  state  and  consider  in  what  appears  to  be  their  logical  order. 

[1-3]  First.  The  learned  counsel  for  the  ap{>ellants  contended  at 
Special  Term,  and  argues  here,  that  they  were  in  any  event  entitled 
to  have  the  assessments  reduced  to  89  per  cent,  of  the  value  as  de- 
termined by  the  state  board,  in  order  to  equalize  them  with  the  other 
assessments.  It  has  been  authoritatively  settled  that  on  certiorari  the 
court  should  reduce  special  franchise  assessments  to  the  same  percent- 
age of  valuation  as  has  been  followed  generally  with  respect  to  the 
assessments  of  other  real  property  on  the  same  roll.  People  ex  rel. 
H.  &  M.  R.  R.  Co.  v.  State  Board  of  Tax  Commissioners,  142  App. 
Div.  220,  126  N.  Y.  Supp.  1063,  reversed  on  another  point  203  N. 
Y.  119,  96  N.  E.  435;  Id.,  143  App.  Div.  26,  127  N.  Y.  Supp.  918, 
reversed  on  another  point  203  N.  Y.  119,  96  N.  E.  435;  People  ex 
rel.  Jamaica  Water  Supply  Co.  v.  State  Board  of  Tax  Com'rs,  196  N. 
Y.  39,  89  N.  E.  581.  A  stipulation  in  writing  was  made  between  the 
Attorney  General,  who  appeared  for  the  state  board,  and  counsel  for 
the  relators,  which  provided,  among  other  things,  that  the  relators 
were  "entitled  to  at  least  an  equalization  allowance  of  10%  of  the  as- 
sessment and  that  the  state  board  of  tax  commissioners  has  stated 
that  for  the  purposes  of  direct  taxation  the  values  in  the  county  of 
New  York  shall  be  equalized  on  the  basis  of  11%,"  and  it  was-offered 
and  received  in  evidence.  The  stipulation  also  embraced  the  gross 
earnings  and' operating  expenses  of  the  railroads.  When  it  was  offered 
in  evidence,  counsel  for  the  city  said: 

"With  regard  to  this  stipulation,  the  city  stancls  mute  until  it  receives  the 
result  of  the  combined  examinations  of  the  experts  employed  by  the  Attorney 
General  and  by  myself." 

It  was  received  in  evidence  subject  to  verification  of  the  figures  and 
to  a  motion  to  strike  it  out  if  they  were  found  to  be  inaccurate.  The 
relators  offered  in  evidence  an  equalization  table  made  by  the  state 
board  of  equalization  for  the  year  1910,  which  showed  that  in  the 
county  of  New  York  in  the  year  1909  the  ratio  of  assessed  valuations 
of  real  and  personal  property  to  actual  values  was  89  per  cent.  It 
was  received  in  evidence  without  objection,  but  it  was  subsequently 
claimed  by  counsel  for  the  respondents  that  their  attention  was  not 
drawn  to  it,  and  they  objected  to  it  on  the  ground  that  it  was  imma- 
terial and  irrelevant,  and  that  it  was  no  part  of  the  duty  of  the  state 
board  of  equalization  to  determine  ratios  and  percentages  or  to  pre- 
pare said  table.  Counsel  for  the  respondents  now  make  the  further 
objection  to  that  table,  which  they  did  not  specifically  take  on  the  hear- 
ing, that  it  merely  shows  that  in  the  year  1909,  which  is  not  the  one 
in  question,  the  ratio  was  89  per  cent.,  and  that  there  is  no  evidence 
that  it  was  the  same  in  the  year  1910.  The  only  right  to  equalization 
is  with  respect  to  assessments  on  the  same  roll  (Tax  Law,  §  290),  and 
therefore  that  question  was  to  be  determined  by  the  ratio  of  assess- 
ments for  the  year  1910.  The  court,  in  effect,  accepted  the  excuse 
1-12  N.Y.S.— C3 
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thus  made  for  not  timely  objecting  and  reconsidered  the  ruling  receiv- 
ing the  table  in  evidence  and  marked  it  for  identification,  reserving 
decision  on  its  admissibility,  and  suggested  that  counsel  might  argue 
the  question  in  their  briefs  to  be  submitted.  The  court  subsequently 
found  that  the  ratio  of  assessed  valuation  to  actual  values  of  real  es- 
tate, other  than  special  franchises,  in  the  borough  of  Manhattan  for 
the  year  1910  was  90  per  cent.,  but  the  record  does  not  otherwise  indi- 
cate how  the  court  ruled  on  the  admissibility,  of  the  equalization  table. 
Counsel  for  the  respondents  contend  that  this  finding  by  the  court  is 
correct,  but  counsel  for  the  relators  claim  that  it  is  against  the  evi- 
dence, and  that  the  court  should  have  found  that  the  ratio  was  89  per 
cent.  This  question  became  important  on  the  hearing,  and  the  objec- 
tion to  the  equalization  table  was  taken  in  ample  time  to  enable  the 
relators  to  make  any  further  proof,  if  they  were  able  to  do  so.  They 
rested  their  case  on  the  stipulation  made  with  the  Attorney  General, 
which  contains  the  recital  that  the  state  board  of  tax  commissioners 
had  stated  that  the  ratio  for  1910  would  be  89  per  cent.  That  part  of 
the  stipulation,  however,  c&uld  have  no  probative  force,  because  what 
the  state  board  of  tax  commissioners  may  have  "stated"  would  be  of 
no  consequence,  even  if  they  had  jurisdiction  in  the  premises ;  but  no 
statute  has  been  cited,  and  we  have  found  none  conferring  jurisdic- 
tion on  that  board  to  determine  that  question.  Therefore,  without  ex- 
pressing an  opinion  as  to  whether  the  determination  of  the  state  board 
of  equalization  with  respect  to  the  ratio  would  be  authorized  under 
section  174  of  the  Tax  Law,  or  as  to  whether  a  table  prepared  by  it 
was  competent  evidence  thereof,  we  must  in  the  state  of  the  record 
assume  that  the  court  excluded  the  equalization  table,  or  deemed  it  of 
little,  if  any,  weight,  inasmuch  as  it  did  not  show  the  ratio  for  the  year 
1910. 

[4]  Second.  The  appellants  further  contend  that,  if  they  are  not 
entitled  to  a  reduction  of  the  assessments  as  made  by  the  state  board 
by  11  per  cent.,  they  are  at  least  entitled  to  have  them  reduced  10  per 
cent.  The  court  decided  that  they  were  not  entitled  to  any  reduction, 
for  the  reason  that  such  right  depended  on  the  actual  value  of  their 
special  franchises,  and  not  the  value  placed  upon  them  by  the  state 
board.  The  learned  court  was  entirely  right  in  the  ruling  made  on 
this  point.  On  a  certiorari  proceeding  the  court  determines  de  novo 
the  value  of  the  special  franchises,  and  from  such  value  decides  wheth- 
er the  state  board  erred,  and,  if  necessary,  modifies  the  assessment 
(People  ex  rel.  Manhattan  R.  Co.  v.  Barker,  152  N.  Y.  417,  46  N.  E. 
875 ;  People  ex  rel.  H.  &  M.  R.  R.  Co.  v.  State  Board  of  Tax  Com'rs, 
143  App.  Div.  26,  34,  127  N.  Y.  Supp.  918 ;  reversed  on  another  point, 
203  N.  Y.  119,  96  N.  E.  435),  and  it  is  on  the  value  as  thus  found,  and 
not  upon  the  value  as  found  by  the  state  board  of  Tax  Commissioners, 
that  the  relators  are  entitled,  if  at  all,  to  equalization  (People  ex  rel. 
Manhattan  Ry.  Co.  v.  Woodbury,  203  N.  Y.  231,  235,  96  N.  E.  420; 
People  ex  rel.  H.  &  M.  R.  R.  Co.  v.  State  Board  of  Tax  Com'rs,  203 
N.  Y.  119,  131,  96  N.  E.  435). 

[6]  Third.  A  question  is  presented  at  the  outset  as  to  whether  the 
correctness  of  these  assessments  is  to  be  determined  by  the  application 
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of  the  net  earnings  rule.  The  only  evidence  offered  by  either  side  was 
with  respect  to  the  value  of  the  special  franchises,  tested  by  the  net 
earnings  rule.  The  appellants  contend  that  the  only  element  of  value 
in  these  special  franchises  is  in  the  tangible  property  in  the  streets, 
and  that,  therefore,  its  value  should  be  taken  as  their  value  for  the 
purpose  of  taxation ;  and  they  further  claim  that  the  court  did  not 
apply  the  net  earnings  rule  properly.  Counsel  for  the  respondents 
argue  that  if  the  intangible  element  of  the  special  franchises  should 
be  found  to  be  of  no  value  tested  by  the  net  earnings  rule,  then  the 
value  of  the  special  franchises  must  be  determined  by  the  adoption  of 
some  other  rule;  and  they  cite  in  support  of  that  contention,  People 
ex  rel.  Jamaica  Water  Supply  Co.  v.  State  Board  of  Tax  Com'rs,  196 
N.  Y.  39,  at  page  59,  89  N.  E.  581,  at  page  587.  In  that  case  the  court 
said: 

"If,  as  Is  suggested  iblght  occur  In  some  supposed  cases,  tbls  would  result 
lu  giring  a  special  franchise  no  taxable  value  at  all,  that  would  be  a  con- 
clusive reason  for  rejecting  the  net  earnings  rule  In  such  cases,  and  would 
demand  the  adoption  of  some  other  method  of  valuation." 

On*  this  point  counsel  for  the  respondents  further  claim  that  it  is 
not  competent  for  this  court  to  interfere  with  the  assessments,  for  the 
reason  that  the  relators  have  not  sustained  the  burden,  imposed  upon 
them  by  law,  of  showing  that  the  assessments  cannot  be  sustained 
tested  by  the  rule  which  the  state  board  of  tax  commissioners  might 
lawfully  have  followed.  See  People  ex  rel.  H.  &  M.  R.  R.  Co.  v.  State 
Board  of  Tax  Com'rs,  143  App.  Div.  26,  34,  127  N.  Y.  Supp.  918, 
•and  cases  there  cited.  In  the  original  returns  the  state  board  made  no 
attempt  to  state  the  method  by  which  they  arrived  at  the  valuations. 
They  were  required  to  make  further  returns  to  the  writs  procured  by 
the  Third  Avenue  Company  and  the  Kingsbridge  Company,  in  each  of 
which  they  certified,  among  other  things : 

"That  from  the  Information  set  forth  In  the  alleged  report  and  'supple- 
mental reports  of  the  relator,  filed  with  the  state  board.  It  is  impossible  to 
work  out  any  satisfactory  or  correct  basis  of  valuing  special  franchises  herein 
under  review.  The  board  has  availed  itself  of  all  tests  of  value  within  its 
reach  and  every  fact  and  all  Information  which  in  its  Judgment  has  any  bear- 
ing upon  such  value  and  no  certain  or  fixed  rule  or  method  has  been  adopted 
in  making  said  valuation." 

In  their  further  return  to  the  writ  in  the  Third  Avenue  Company 
proceeding,  for  the  purpose  of  showing  the  complications  arising  from 
attempting  to  apply  the  various  rules  and  theories  in  determining  the 
value  of  the  special  franchises,  they  gave  at  length  as  an  illustration 
what  they  deemed  would  be  the  result  of  the  application  of  the  net 
earnings  rule,  based  upon  the  receiver's  report  of  the  value  of  the 
property,  which,  however,  they  pointed  out  as  not  being  satisfactory  in 
many  respects.  Computed  in  that  manner,  they  certified  that  the  value 
of  the  special  franchises  of  the  Third  Avenue  Company  would  be  $7,- 
036,921.50.  They  also  in  their  further  returns  gave  illustrations  as 
to  what  would  be  the  assessable  value  if  ccmiputed  by  the  so-called 
"sales  value"  rule,  "easement  value"  rule,  and  by  a  method  suggest- 
ed by  the  receiver  in  his  testimony  before  the  public  service  commis- 
sion shortly  before  the  assessments  were  made.    They  then  certified 
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that  all  of  those  valuations  were  r^;arded  as  unsatisfactory,. and  that 
they  considered  "all  of  these  conditions  and  dements,"  and  fixed  the 
valuations  in  the  exercise  of  their  best  judgment  in  the  light  of  the 
conditions  presented.  At  the  opening  of  the  hearing,  counsel  for  the 
relators  stated  that  he  would  show  that  the  assessments  were  excessive, 
tested  by  the  net  earnings  rule,  and  he  stated  what  he  deemed  to  be 
that  rule.  The  deputy  attorney  general  appeared  to  acquiesce  in  the 
application  of  the  net  earnings  rule  as  the  proper  test,  and  gave  an 
illustration  to  the  court  of  the  manner  in  which  it  is  applied  in  deter- 
mining the  value  of  a  special  franchise,  and  further  stated  that  he  and 
counsel  for  the  relators,  with  a  view  to  shortening  the  hearing,  had 
entered  into  a  stipulation  with  respect  to  the  various  items  of  value 
essential  to  the  application  of  that  rule,  and  that,  therefore,  principally 
questions  of  law  were  to  be  presented ;  and  he  stated  that  one  of  those 
questions  was  whether  there  should  be  deducted  from  the  stipulated 
amount  for  operating  expenses  the  money  expended  by  the  relators 
for  renewals  of  plant,  in  view  of  the  fact  that  a  gross  amount  had  been 
allowed  by  the  stipulation  for  depreciation.  Counsel  for  the  city  then 
addressed  the  court,  and  said,  among  other  things,  in  effect,  that,  inas- 
much as  no  part  of  the  taxes  when  collected  goes  to  the  state,  the  city 
and  not  the  state  was  the  real  party  in  interest ;  that  the  city  did  not 
concede  that  the  validity  of  the  assessments  was  to  be  determined  by 
the  application  of  the  net  earnings  rule,  and  that  it  took  the  position 
that  the  assessments  are  presumed  to  be  legal  and  valid,  and  that  the 
burden  was  on  the  relators  of  showing  error  or  overvaluation;  that 
the  city  had  not  joined  in  the  stipulation  and  reserved  the  right,  if 
an  examination  of  the  books  and  property  of  the  relators  should  show 
that  the  figures  embraced  in  the  stipulation  were  wrong,  to  prove  the 
true  facts.  Counsel  for  the  relators  then  announced  as  his  understand- 
ing with  respect  to  the  stipulation,  which  had  not  then  been  offered  in 
evidence,  that  the  figures  therein  should  stand  as  prima  facie  evidence, 
subject  to  correction;  and  to  that  no  objection  was  interposed.  The 
stipulation  was  subsequently  received  in  evidence,  in  effect,  on  that 
understanding.  The  appellants  also  contend  that  the  proceedings  were 
tried  upon  the  theory  that  the  net  earnings  rule  was  the  proper  test ; 
but  this  is  not  conceded.  Counsel  for  the  appellants  relies,  on  this 
point,  on  a  finding  made  by  the  Special  Term,  to  the  effect  that  the 
proceedings  have  been  tried  "by  all  the  parties  thereto  upon  the  theory 
that  the  basis  for  ascertaining  the  true  value"  of  the  special  franchises 
on  the  second  Monday  of  January,  1910,  the  day  as  to  which  the  val- 
uation was  required  to  be  made,  "would  be  what  is  known  as  the  net 
earnings  rule,  as  defined  by  the  Court  of  Appeals  of  this  state,  in  the 
Jamaica  Water  Supply  Case  and  in  subsequent  cases."  The  court, 
however,  by  the  next  finding,  found  that  the  relators  tried  the  pro- 
ceedings on  the  net  earnings  theory,  but  that  neither  the  state  board  nor 
the  city  tried  them  on  that  theory,  but  upon  the  theory  that  the  assess- 
ments were  presumed  to  be  correct.  The  learned  counsel  for  the  ap- 
pellants argues,  in  effect,  that  his  clients  are  entitled  to  the  benefit 
of  the  more  favorable  of  these  conflicting  findings,  and  that  the  record 
sustains  the  first  finding,  but  not  the  other.    I  am  of  opinion  that  the 


Digitized  by 


Google 


Sup.  Ct)  PBOFLB  V.  BTATB  BOABD  OV  TAX  OOM'bS  997 

first  of  these  findings  should  be  construed  as  meaning  that  the  only 
evidence  offered  on  the  hearing  as,  a  basis  for  determining  the  assess- 
able values  was  evidence  bearing  upon  the  net  earnings  theory.  That 
will  harmonize  the  findings  and  render  them  consistent.  It  is  unrea- 
sonable to  infer,  in  view  of  the  record  as  already  shown,  that  the  court 
attempted  to  preclude  the  city  from  contending  on  the  appeal,  as  it 
clearly  contended  on  the  hearing,  at  the  outset,  at  least,  that  the  ques- 
tion was  not  to  be  determined  by  the  net  earnings  rule,  and  that  it  was 
incumbent  upon  the  relators  to  make  all  necessary  proof  to  show  in- 
validity. It  may  be,  in  view  of  the  observations  of  the  Court  of  Ap- 
peals in  the  Jamaica  Case,  supra,  herein  quoted,  that  if,  tested  by  the 
net  earnings  rule,  the  special  franchises  would  be  found  to  have  no 
value,  it  would  be  incumbent  upon  the  relators  to  go  further  and  show 
that  they  would  not  be  of  the  value  assessed,  tested  by  any  other  rule 
which  the  state  board  might  have  applied ;  but,  as  we  view  the  evi- 
dence, it  shows  that  the  special  franchises  in  question  had  a  substantial 
value. 

[6]  Where,  as  here,  the  railroads  had  been  constructed  and  equipped 
and  completed  and  in  operation,  and  the  relators  have  been  in  the  full 
use  and  enjoyment  of  all  of  their  franchises  for  a  considerable  period 
of  time,  I  am  of  opinion  that  the  net  earnings  rule  is  presumptively 
the  proper  rule  by  which  to  determine  the  value  of  their  special  fran- 
chises for  the  purpose  of  taxation.  See  People  ex  rel.  Bklyn.  Hts.  R.  R. 
Co.  V,  St.  Board,  146  App.  Div.  372,  131  N.  Y.  Supp.  49,  affirmed  204  N. 
Y.  648,  97  N.  E.  1113;  Jamaica  Water  Supply  Co.  v.  State  Board,' 
supra.  Therefore,  although  we  are  not  disposed  to  hold  that  the  city 
is  estopped  by  the  proceedings  upon  the  hearing  from  claiming  that  the 
valuation  should  be  determined  by  the  application  of  some  other  rule, 
the  result  is  the  sa^e,  for  the  reason  that  the  city  failed  to  offer  any 
evidence  tending  to  show  mismanagement  of  the  corporations  by  rea- 
son of  which  the  net  earnings  were  not  what  they  should  have  been, 
or  otherwise  tending  to  show  that  the  net  earnings  rule  should  not  be 
applied. 

[7,  8]  The  net  earnings  rule,  as  declared  by  the  Court  of  Appeals  in 
the  Jamaica  Case,  starts  with  the  gross  earnings  for  the  year  ending 
with  the  commencement  of  the  year  for  which  the  valuation  is  made, 
and  from  this  sum  is  deducted  (1)  the  operating  expenses,  and  (2)  "a 
fair  and  reasonable  return  on  that  portion  of  the  capital  of  the  corpo- 
ration which  is  invested  in  tangible  property,"  and  the  balance  thus 
found  is  deemed  to  give  the  net  earnings  attributable  to  the  special 
franchises,  the  value  of  which  is  then  found  by  capitalizing  such  bal- 
ance "at  a  fair  rate."  It  has  been  authoritatively  decided  by  the  Court 
of  Appeals  that  the  rate  of  interest,  which  will  be  a  fair  return  on  the 
capital  invested  in  the  tangible  property,  is  a  question  of  fact,  and  that 
in  capitalizing  the  final  balance,  which  represents  the  net  earnings  of 
the  special  franchises,  for  the  purpose  of  ascertaining  the  value  of  the 
special  franchises,  such  balance  shall  be  capitalized  at  a  rate  1  per 
cent,  higher  than  the  rate  allowed  as  a  return  on  the  tangible  property. 
People  ex -rel.  Manhattan  Ry.  Co.  v.  Woodbury,  supra,  opinion  of 
Haight,  J.,  concurred  in  by  majority. 
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[9-12]  Fourth.  The  Third  Avenue  0>mpany  operated  the  Kings- 
bridge  Road,  and  the  court  found  that  a  separate  account  was  kept 
of  the  income,  but  not  of  the  expenses  of  operation.  The  accounts  of 
the  company  for  the  year  ending  December  31,  1909,  were  used  as  a 
basis  for  applying  the  net  earnings  rule  in  determining  the  taxable 
values  of  the  special  franchises  on  the  second  Monday  of  January, 
1910.  The  court  found  the  net  income  of  both  companies  to  be  $498,- 
661.05,  and  apportioned  that  amount  between  them  for  the  purpose  of 
ascertaining  the  value  of  the  special  franchises  of  each,  according  to 
the  proportion  the  fares  collected  on  each  bore  to  the  total  fares  col- 
lected, and  found  on  that  basis  that  93.444  per  cent,  of  the  net  income 
represented  the  net  income  attributable  to  the  special  franchises  of 
the  Third  Avenue  Company  and  6.556  per  cent,  that  of  the  Kingsbridge 
Company.  The  lineal  track  mileage  of  the  Kingsbridge  Company  was 
19.01  per  cent,  of  the  total  mileage  of  both  companies.  The  same 
attorney  and  counsel  appeared  for  both  companies,  and  it  does  not  ap- 
pear that  any  question  was  raised  upon  the  hearing  with  respect 
to  the  apportionment  of  the  net  earnings  between  them.  It  is  manifest 
that  taxes  should  be  paid  upon  the  total  value  of  the  special  franchises 
of  the  two  companies,  and  the  court  should  not  permit  either  com- 
pany to  escape  its  just  burden  of  taxation  on  technical  grounds.  The 
stipulation  to  which  reference  has  been  made  contains  a  statement  to 
the  effect  that  the  Third  Avenue  Company  not  only  operates  the  Kings- 
.bridge  Company,  but  derives  "the  entire  proceeds  or  income  from  such 
operation."  It  appears  to  be  contended  that  the  effect  of  this  stipu- 
lation is  that  the  Kingsbridge  Company  received  no  consideration  for 
such  use  of  its  franchises  by  the  Third  Avenue  Company,  and  it  was 
stated  by  counsel  for  the  relators  in  opening  the  case  on  the  hearing, 
speaking  of  the  Kingsbridge  Company,  "It  is  a  .company  which  is 
owned  entirely  by  the  Third  Avenue  Railroad  Company."  It  appears 
that  other  companies  were  spoken  of  on  the  hearing  as  having  been 
controlled  by  the  Third  Avenue  Company  or  as  subsidiary  to  it.  It 
must  be,  therefore,  that  the  Third  Avenue  Company  has  purchased  all 
of  the  stock  of  the  Kingsbridge  Company,  and  it  would  seem  that  both 
of  these  assessments  might  well  have  been  imposed  upon  the  Third 
Avenue  Company,  for  in  that  view  it  would  own  all  the  special  fran- 
chises assessed  (see  section  32,  Tax  Law,  being  at  the  time  in  question 
chapter  60,  Cons.  Laws) ;  and  it  is  scarcely  in  a  position  to  be  heard  to 
object  to  the  assessments  against  it  being  separated,  and  by  virtue  of  sec-  * 
tion  894  of  the  Greater  New  York  Charter  (Laws  1901,  c.  466)  the  as- 
sessment would  not  be  void  on  account  of  being  made  on  the  wrong  par- 
ty. If  it  was  necessary,  however,  to  divide  the  assessments,  as  has  been 
done,  then  if  the  Kingsbridge  Company,  although  nominally  in  existence, 
has  failed  to  exercise  its  franchises  for  its  own  benefit  or  to  collect  ren- 
tal therefor,  it  should  not  be  heard  to  say  that  its  special  franchises  are 
not  worth  what  the  evidence  shows  would  be  their  value  had  it  operat- 
ed them  or  exacted  the  rental  or  other  income  from  the  Third  Ave- 
nue Company  for  the  use  thereof.  Counsel  have  not  favored  us  with 
their  views  as  to  whether  the  law  requires  that  the  assessmtot  be  made 
in  the  name  of  the  Kingsbridge  Company,  notwithstanding  the  fact 
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that  its  stock  is  all  owned  by  the  Third  Avenue  Company,  and  there- 
fore no  decided  opinion  is  expressed  upon  that  point,  but  it  may  be 
further  observed  that  if  that  be  so,  and  if  the  Kingsbridge  Company 
has  failed  to  operate  its  line  or  to  exact  rent  therefor,  so  that  it  has 
no  income  at  all,  then  the  net  earnings  rule  would  not,  strictly  speaking, 
be  applicable ;  and,  since  the  appellants  offered  no  evidence  to  show 
that  the  assessment  could  not  be  sustained  on  any  other  rule,  it  would 
have  to  be  allowed  to  stand  as  made.  An  accountant  employed  by  the 
respondents  made  a  tabulation  of  the  accounts  kept  by  the  Third  Ave- 
nue Company,  which  was  received  in  evidence.  It  shows  the  gross 
passenger  fares  received  from  the  operation  of  both  companies,  and 
that  a  specified  amount  thereof  was  received  from  the  operation  of  the 
Kingsbridge  Company.  When  this  tabulation  was  received  in  evidence, 
it  was  not  questioned  but  that  it  truly  represented  what  the  books  of 
the  Third  Avenue  Company  showed.  The  court  evidently  took  these 
figures  as  a  basis  for  apportioning  the  net  income  between  the  two 
companies.  In  the  circumstances  the  Third  Avenue  Company  should 
not  be  permitted  to  have  the  benefit  of  the  exclusion  of  this  part  of 
the  net  income  from  the  net  income  on  which  the  value  of  its  special 
franchises  is  determined,  and  at  the  same  time,  standing  in  the  shoes 
of  the  Kingsbridge  Company,  be  permitted  to  object  to  any  assessment 
whatsoever  being  made  against  that  company  on  account  of  the'  in- 
tangible element  of  its  special  franchises. 

Counsel  for  appellants  also  argues  that,  if  the  Kingsbridge  Com- 
pany's special  franchises  are  to  be  valued  on  the  theory  that  if  had 
net  earnings,  then  the  net  earnings  of  the  two  companies  should  have 
been  apportioned  on  a  mileage  basis,  which  would  make  the  assess- 
ment against  the  Third  Avenue  Company  much  less.  On  that  theory 
part  of  the  valuation  would  escape  taxation,  as  it  is  now  too  late  to  in- 
crease the  assessment  against  the  Kingsbridge  Company.  I  am  of  opin- 
ion, therefore,  that  the  objections  are  without  merit,  and  that,  since  the 
Third  Avenue  Company  kept  its  books  in  such  a  manner  as  to  show 
the  percentage  of  fares  received  on  account  of  the  operation  of  the 
Kingsbridge  Company,  the  apportionment  made  of  the  net  earnings 
between  the  two  companies  on  that  basis  did  not  in  the  circumstances 
aggrieve  either  of  them. 

[13]  Fifth.  There  is  no  conflict  in  the  evidence  with  respect  to  the 
value  of  the  tangible  property  of  the  respective  companies  in  the  streets, 
which  is  assessed  by  the  state  board  as  part  of  the  special  franchises. 
The  value  of  the  tangible  property  of  the  Third  Avenue  Company  in 
the  streets  was  found  to  be  $3,102,659.40,  and  of  the  Kingsbridge  Com- 
pany, $488,643.  In  applying  the  net  earnings  rule,  the  court  found 
that  the  value  of  the  intangible  element  of  the  special  franchises  of  the 
Third  Avenue  Company  was  $7,766,147.16,  and  that  that  of  the  Kings- 
bridge  Company  was  $544,870.30,  and  by  adding  these  respective 
amounts  to  the  value  of  the  tangible  property  of  the  respective  com- 
panies in  the  streets  the  total  value  of  the  special  franchises  of  the  re- 
spective companies  was  found  to  be  as  already  stated. 

The  court  allowed  a  return  of  6  per  cent  on  the  value  of  the  tangible 
property  of  the  companies,  both  in  the  streets  and  outside  the  streets. 


Digitized  by 


Google 


1000  142  NBW  TORE  StIPPLSHBNT  (Sup.  Ct 

The  relators  contend,  on  the  testimony  of  certain  experts,  who  gave 
their  opinions  with  respect  to  what  would  be  a  proper  return  on  such 
tangible  property,  that  the  court  should  have  allowed  a  return  of  8 
per  cent.  I  am  of  opinion  that  the  court  properly  determined  this 
question.  Six  per  cent,  is  the  legal  rate  of  interest  in  this  state ;  and, 
although  that  is  not  controlling,  the  evidence  of  the  experts  does  not 
satisfactorily  show  that  a  return  at  the  legal  rate  of  interest  would 
not  be  a  reasonable  return  on  such  property.  On  like  evidence  the 
court  in  People  ex  rel.  Manhattan  Ry.  Co.  v.  State  Board,  143  App. 
Div.  905, 127  N.  Y.  Supp.  1138,  affirmed  203  N.  Y.  231,  96  N.  E.  420, 
affirmed  the  allowance  of  a  return  of  only  6  per  cent.,  and  that  rate 
has  been  applied  in  numerous  other  cases.  People  ex  rel.  Jamaica 
Water  Co.  v.  State  Board,  supra;  People  ex  rel.  Third  Ave.  Co.  v. 
State  Board,  136  App.  Div.  155,  120  N.  Y.  Supp.  528. 

[14]  Sixth.  The  court  capitalized  the  net  income  representing  the 
intangible  element  of  the  special  franchises  at  6  per  cent.  The  relators 
contend  that  this  was  error,  and  that,  if  the  action  of  the  court  in 
allowing  only  6  per  cent,  as  a  return  on  the  tangible  property  is  sus- 
tained, then  they  were  entitled  to  have  such  income  capitalized  on  the 
basis  of  7  per  cent.  This  contention  on  the  part  of  the  relators  is 
well  founded,  and  the  opinion  of  Judge  Haight  on  that  question  in  Peo- 
ple ex  rel.  Manhattan  Ry.  Co.  v.  Woodbury,  supra,  which  on  that  point 
became  the  opinion  of  the  court,  renders  further  discussion  unneces- 
sary. 

[15]  Seventh.  The  Third  Avenue  Company  owned  335  cars,  valued 
at  $1,436,939.52,  which  it  did  not  use  in  the  operation  of  its  special 
franchises,  but  which  it  leased  to  three  other  companies,  and  for  which 
it  received  a  rental  during  the  year  ending  December  31, 1909,  of  $150,- 
602;  and  135  cars,  valued  at  $501,763,  which  it  did  not  use,  but  which 
it  leased  to  two  other  companies  without  charging  any  rental  therefor. 
In  estimating  the  tangible  property  upon  which  a  return  was  allowed, 
the  value  of  the  cars  which  were  leased  and  upon  which  a  rental  was 
received  was  included,  but  not  the  value  of  the  cars  for  which  no 
rental  was  received ;  and  the  rental  received  for  the  use  of  cars  was 
included  in  comjjuting  the  gross  earnings.  The  appellants  contend  that 
the  court  erred  in  excluding  from  the  value  of  the  tangible  property 
the  value  of  the  cars  from  which  no  income  was  derived,  and  in  includ- 
ing in  the  gross  earnings  the  rental  received  from  cars  leased.  They 
want  a  return  on  the  value  of  the  cars,  but  do  not  want  the  rent  cred- 
ited to  gross  receipts.  This  argument  is  made  upon  the  theory  that 
those  cars  were  owned  by  the  relators  or  one  of  them,  and  that,  there- 
fore, they  formed  part  of  the  tangible  property ;  but  that,  inasmuch 
as  they  were  not  used  in  operating  the  special  franchises,  the  rental 
received  therefor  from  other  companies  should  not  have  been  included 
in  the  gross  earnings.  This  point  requires  a  construction  of  the  net 
earnings  rule,  as  applied  to  these  facts,  for  I  have  stated  the  substance 
of  the  material  evidence.  It  merely  appears  that  the  company  owned, 
but  evidently  had  no  present  use  for,  the  cars.  Neither  the  circum- 
stances under  which  they  were  purchased  nor  the  future  necessities  of 
the  company  were  shown.    I  am  of  opkiion  that  the  Court  of  Appeals 
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did  not  intend  to  allow  a  deducticMi  from  the  gross  earnings  for  a  re- 
turn on  tangible  property  not  used  in  connection  with  the  special 
franchises,  the  value  of  which  is  being  determined.  The  reasonable 
construction  of  the  rule  is  that  an  allowance  from  the  .gross  earnings 
should  first  be  made  for  a  fair  return  on  the  tangible  property  neces- 
sarily used  in  operating  the  special  franchises.  It  would  seem,  there- 
fore, that  all  of  these  cars  should  have  been  excluded  in  ascertaining 
the  value  of  the  tangible  property;  and  it  necessarily  follows  that 
the  rental  derived  from  the  cars  should  also  be  excluded  from  the  gross 
earnings.- 

A  further  point  somewhat  similar  is  made.  It  appears  that  205  of 
the  335  cars  upon  which  a  rental  was  received  consisted  of  two  classes 
of  cars,  known  as  summer  and  winter  cars.  In  the  summer  the  sum- 
mer cars  were  used  by  the  lessee,  and  in  the  winter  it  used  the  others. 
Those  not  in  use  were  stored  by  the  owner.  An  argument  based  upon 
the  fact  that  these  cars  were  stored  by  the  owner  part  of  the  time  is 
made  to  the  effect  that  in  any  event  the  relators  are  entitled  to  have 
onerhalf  the  value  of  these  cars,  viz.,  $400,805.01,  retained  in  the  value 
of  the  tangible  property  upon  which  they  are  entitled  to  a  return.  It 
is  undisputed  that  none  of  these  cars  were  in  any  manner  used  in  the 
operation  of  the  special  franchises  of  the  relators.  For  the  reasons 
already  assigned,  therefore,  their  value  cannot  be  retained  in  the  value 
of  the  tangible  property.  It  is  claimed  that  the  subsidiary  companies 
have  been  allowed  for  the  rent  paid  for  the  use  of  the  cars,  and  that, 
if  the  rents  received  by  the  relators  are  not  added  to  gross  receipts, 
the  state  may  be  defrauded.  The  state  and  municipality  can  protect 
themselves  by  contesting  any  unreasonable  or  exorbitant  rental  claimed 
as  a  disbursement  by  lessees.  These  views  require  a  deduction  from 
the  net  income  of  the  two  companies  before  division  for  capitalization 
of  $64,385.63. 

[16]  Eighth.  The  court  found  the  value  of  the  tangible  property 
of  the  relators  in  the  streets  in  its  condition  on  the  tax  day  to  be  $3,- 
591,302.40,  and  that  it  would  have  cost  $5,707,780  to  reproduce  it  new 
at  that  time.  We  are  not  asked  to  review  these  findings  of  fact ;  but 
the  appellants  contend  that  they  were  entitled  to  have  included  in  the 
value  of  the  tangible  property  upon  which  a  return  is  to  be  allowed, 
the  reproduction  value  of  the  tangible  property  in  the  streets,  as  dis- 
tinguished from  the  depreciated  or  present  value  thereof,  upon  which 
the  order  of  the  court  was  predicated.  We  are  of  opinion  that  the 
court  adopted  the  proper  rule  established  by  the  authorities  and  recent- 
ly declared  by  this  court.  People  ex  rel.  Kings  County  Lighting  Co. 
V.  Willcox  and  Others,  141  N.  Y.  Supp.  677,  March,  1913 ;  Jamaica 
Waterworks  v.  State  Board,  supra ;  Willcox  v.  Consolidated  Gas  Co., 
212  U.  S.  19,  29  Sup.  Ct.  192,  53  L.  Ed.  382,  15  Ann.  Cas.  1034;  City 
of  Knoxville  v.  Knoxville  Water  Co.,  212  U.  S.  1,  29  Sup.  Ct.  148,  53 
L.  Ed.  371 ;  San  Diego  Land  Co.  v.  National  City,  174  U.  S.  739,  at 
page  757,  19  Sup.  Ct,  804,  43  L.  Ed.  1154;  People  ex  rel.  Brooklyn 
Heights  R.  R.  Co.  v.  State  Board,  69  Misc.  Rep.  646,  127  N.  Y.  Supp. 
825,  affirmed  146  App.  Div.  372,  131  N.  Y.  Supp.  49;  People  ex  rel. 
Man.  R'd  v.  State  Board,.  143  App.  Div.  905,  127  N.  Y.  Supp.  1138,  af- 
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firmed  203  N.  Y.  231,  96  N.  E.  420;  People  ex  rel.  Queens  County 
Water  Co.  v.  Woodbury,  67  Misc.  Rep.  490,  123  N.  Y.  Supp.  599;  Id., 
143  App.  Div.  618,  128  N.  Y.  Supp.  522,  affirmed  202  N.  Y.  619,  96 
N.  E.  1127;  People  ex  rel.  Jamaica  Waterworks  v.  State  Board,  supra. 
[17]  Ninth.  The  relators  also  claim  that  the  court  erred  in  excluding 
from  the  value  of  the  tangible  property  an  item  for  "development  ex- 
penses" of  $3,094,752.44.  This  claim  is  based  upon  the  testimony  of 
a  witness,  called  by  the  relators,  who  described  what  he  meant  by 
development  expenses,  as  follows: 

"Development  expenses  are  usually  taken  to  Include  the  expenses  that  must 
be  made  for  legal  advice,  technical  advice,  and  obtaining  consents  of  public 
sservlce  commissions,  or,  rather,  other  public  bodies,  and  completing  your  or- 
ganization, preliminary  surveys,  and  all  that  sort  of  thing  that  Is  preliminary 
to  the  beginning  of  construction  work  Itself  of  the  physical  plant  Then  there 
are  also  such  Items  as  the  property  owners'  consents,  the  right  to  build  your 
tracks  in  the  streets,  and  which  must  be  obtained  from  property  owners.  Then 
there  Is  the  Item  of  interest  during  construction;  that  is,  the  physical  con- 
struction of  the  property  must  be  paid  for  as  It  Is  erected,  or  Installed,  and 
interest  is  accumulating  on  that  outlay,  which  in  property  of  this  kind  will 
reach  a  considerable  sum  of  money  before  the  property  Is  ready  to  begin 
operation  and  produce  an  Income.  In  the  same  way  taxes  accrue  from  the 
moment  that  the  real  estate  is  first  purchased,  usually  some  time  in  advance 
of  the  beginning  of  construction.  Then,  in  addition,  there  is  the  profit  that 
the  promoter  of  the  enterprise  will  look  for,  which  has  been  recognized  and 
allowed  for  by  public  service  commissions  and  courts,  as  well  as  the  financial 
man's  charges  or  broker's  commissions,  as  it  is  sometimes  called,  generally 
charged  for  the  raising  of  the  necessary  capital  or  underwriting  the  securi- 
ties.   All  of  those  may  be  grouped  as  development  expenses." 

He  estimated  the  amount  of  what  he  termed  development  expenses 
at  20.05  per  cent  of  the  reproduction  cost  of  the  property.  He  took 
the  reproduction  cost  from  other  evidence  as  a  basis,  and  then  figured 
thereon  6  per  cent,  for  interest  on  the  investment,  5  per  cent,  for  pro- 
moter's profit,  and  2^  per  cent,  for  broker's  commissions,  and  these 
together  with  other  items,  not  figured  on  a  percentage  basis,  brought 
the  total  amount  to  the  estimated  percentage.  I  am  of  opinion  that 
no  error  was  committed  in  not  adding  an  item  for  such  development 
expenses  in  determining  the  value  of  the  tangible  property  upon  which 
a  return  was  to  be  allowed.  The  elements  which  go  to  make  up  the  so- 
called  development  expenses,  with  the  exception  of  taxes  and  interest 
during  construction  which  are  presumptively  given  proper  considera- 
tion in  determining  the  value  of  the  tangible  property  as  such,  do  not 
add  to  the  value  of  the  tangible  property.  We  start  with  the  full  and 
true  value  of  the  tangible  property,  and  we  are  asked  to  add  to  such 
valuation  an  item  that  has  no  bearing  on  the  value  of  the  tangible  prop- 
erty. For  the  so-called  development  expenses  no  tangible  property  is 
acquired.  Those  expenses  are  incurred  in  developing  the  franchises 
to  render  them  of  value.  In  sq  far  as  anything  is  obtained  for  such 
items  of  disbursements,  it  is  represented  by  the  intangible  element  of 
the  special  franchises,  and,  if  so,  it  is  manifest  that  it  could  not  prop- 
erly be  considered.  Development  expenses  are  taken  into  considera- 
tion in  determining  the  value  of  railroad  property  as  a  whole  for  the 
purpose  of  capitalization  (People  ex  rel.  Third  Ave.  Rd.  Co.  v.  Public 
Service  Com'rs,  145  App.  Div.  318,  130  N.  Y.  Supp.  97,  affirmed  203 


Digitized  by 


Google 


Sup.  Ct.)  FBOFLB  T.  8TATB  BOABJD  OF  TAX  OOH'BS  1003 

N.  Y.  299,  96  N.  E.  1011),  but  such  valuation  embraces  both  tangible 
and  intangible  property. 

[18-20]  Tenth.  One  of  the  relators  owned  premises  on  Ninth  and 
Tenth  avenues  between  216th  and  218th  streets,  on  which  was  erected 
a  car  bam.  It  did  not  require  the  use  of  the  entire  building  during 
the  year  1909,  and  it  leased  part  of  the  upper  floor  to  the  Metropolitan 
Street  Railway  Company.  The  court  found  the  value  of  this  real  es- 
tate to  be  $325,000,  and  deducted  one-half  of  that  sum  from  the  tangi- 
ble property  on  the  theory  that  the  company  was  only  using,  in  con- 
nection with  its  franchise,  about  one-half  of  the  premises.  The  relat- 
ors claim  that  they  should  have  received  a  return  on  the  entire  value 
of  this  property  upon  the  ground  that  it  was  held  and  necessarily  re- 
quired for  the  purposes  of  the  corporation  in  connection  with  the 
franchises  in  question,  although  its  immediate  necessities  at  the  time 
did  not  require  the  use  of  the  entire  building.  I  am  of  opinion  that 
this  contention  is  well  founded,  and  that  the  court  erred  in  finding 
that  the  part  of  the  building  thus  rented  was  not  used  in  connection 
with  these  franchises.  The  company  was  not  required,  in  building,  to 
limit  the  size  of  its  building  to  its  requirements  at  the  time,  but  had 
authority,  and  it  was  its  duty  to  its  stockholders,  in  the  interest  of  econ- 
omy, to  build  for  the  reasonable  future  requirements  of  the  company. 
With  regard  to  the  purchase  of  equipment  and  rolling  stock,  it  is  quite 
different  for  presumptively  there  is  no  necessity  for  making  such  pur- 
chases until  about  the  time  their  use  is  required.  One  of  the  relators 
owned  another  parcel  of  real  estate  situated  on  Amsterdam  avenue,  be- 
tween 185th  and  186th  streets,  on  which  a  stable  had  been  erected. 
During  the  year  in  question,  this  stable,  which  was  of  the  value  of 
$65,000,  had  been  rented  for  private  business  purposes,  and  was  in 
no  manner  used  in  connection  with  the  operation  of  the  special  fran- 
chises. There  is  evidence  of  no  practical  probative  force  for  it  does 
not  appear  that  the  witness  was  qualified  to  speak  on  the  subject,  tend- 
ing to  show  that  the  company  held  it  for  its  future  needs,  and  on  that 
theory  it  claims  that  the  value  of  the  property  should  have  been  includ- 
ed in  the  value  of  the  tangible  property  upon  which  it  is  entitled  to  a 
return.  I  am  of  opinion  that  the  court  properly  excluded  this  prop- 
erty upon  the  ground  that  no  part  of  it  was  used  in  connection  with, 
or  was  necessary  for,  the  operation  or  enjoyment  of  the  special  fran- 
chises. One  of  the  companies  also  owned  premises  on  the  Bowery, 
on  which  a  substation  hail  been  erected,  and  which  was  of  the  value 
of  $405,000.  It  occupied  and  used  part  of  this  building,  and  rented 
'*/406  thereof  for  commercial  purposes.  The  court  excluded  from 
the  valuation  of  the  tangible  property  the  proportionate  part  of  the 
premises  which  was  rented.  This  falls  within  the  ruling  with  respect 
to  the  car  barn,  and  the  company  was  entitled  to  a  return  on  the  en- 
tire value ;  but  the  rental  should  have  been  added  to  the  gross  income. 
Another  parcel  of  unimproved  real  estate  of  the  value  of  $1,200  was 
owned  by  one  of  the  relators.  It  was  excluded  from  the  tangible  prop- 
erty, and  properly  so,  I  think,  for  it  was  not  used  in  any  manner,  and 
was  merely  held  for  possible  future  requirements.  I  recognize  that 
there  is  room  for  a  difference  of  opinion  with  respect  to  some  of  these 
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items,  and  there  is  much  force  in  the  argument  that  the  company 
should  be  allowed  a  return  on  property  and  equipment,  purchased  and 
held  for  future  use;  but,  unless  the  rule  which  I  have  indicated  is 
applied,  railway  companies  may  by  such  purchases  avoid  the  payment 
of  their  just  proportion  of  the  taxes,  and  it  is  far  better,  I  tiiink,  to 
establish  a  definite  rule,  even  though  it  be  somewhat  arbitrary,  than  to 
lay  down  one  which  would  involve  an  inquiry  concerning  the  motive 
with  which  property  was  purchased  or  is  held  for  future  use,  or  a  re- 
view of  the  judgment  of  the  officers  in  so  doing.  The  rentals  on  these 
premises  were  not  separately  shown,  but  the  total  rental  was  $10,418.- 
15.  The  same  is  true  with  respect  to  the  taxes,  and  the  total  was  $5,- 
012.29  on  that  part  of  the  property  rented.  According  to  these  views, 
the  value  of  the  tangible  property  should  have  been  increased  by  $232,- 
500,  and  the  gross  income  should  have  been  increased  by  the  amount 
of  rent  received  from  part  of  the  car  bam  and  part  of  the  substation, 
less  the  taxes  paid  on  account  of  that  part  of  those  premises  represent- 
ed by  such  rentals.  Since,  however,  neither  rentals  nor  taxes  were 
shown  separately,  this  cannot  be  accurately  determined,  but  it  may  be 
determined  approximately,  I  think,  by  apportioning,  according  to  the 
value  of  the  respective  parcels,  the  total  taxes  and  total  rents  between 
the  premises  rented,  the  value  of  which  we  are  adding  to  the  value  of 
the  tangible  property,  and  those  premises  which  we  hold  were  prop- 
erly exduded  in  determining  the  value  of  the  tangible  property.  On 
account  of  this  increase  in  the  value  of  the  tangible  property,  there 
should  be  deducted  from  the  gross  earnings  6  per  cent,  on  such  in- 
crease or  $13,950  as  a  reasonable  return  thereon,  and  there  should  be 
added  $4,204.42  on  account  of  increase  in  gross  income.  This  results 
in  a  deduction  from  the  net  income,  as  found,  of  $9,745.58. 

[21]  Eleventh.  The  relators,  pursuant  to  the  provisions  of  section 
48  of  the  Tax  Law,  paid  to  the  city  during  the  year  1909  $5,382.12  for 
that  year,  and  for  car  license  fees,  pursuant  to  the  provisions  of  their 
respective  grants,  $8,560  for  that  year;  and  they  claim  that  those 
amounts  should  have  been  deducted  from  the  gross  income  before 
capitalizing  the  net  income  representing  the  value  of  the  intangible 
element  of  the  special  franchises;  but  the  court  ruled  otherwise.  I 
am  of  opinion  that  they  were  entitled  to  these  deductions.  It  is  the 
net  income  of  the  companies  from  the  operation  of  the  franchises  that 
is  to  be  capitalized.  These  disbursements  were  fixed  and  certain,  and 
the  payments  were  unavoidable.  They  should  be  regarded  as  any 
other  disbursement  incurred  in  operating  the  franchises.  By  virtue  of 
the  provisions  of  the  same  section,  these  items  are  deducted  from  the 
amount  of  the  special  franchise  tax,  and  therefore  it  is  contended  by 
the  learned  counsel  for  the  respondents  that,  if  those  are  amounts  de- 
ducted from  the  gross  income,  there  will  be  a  double  allowance  for 
the  same  expenditure.  I  am  of  opinion  that  this  argument  is  not 
sound.  The  practical  effect  of  failing  to  deduct  these  items  from  the 
gross  income  is  to  capitalize  the  amount  of  those  disbursements  in  as- 
certaining the  value  of  the  special  franchises  upon  which  the  tax  is 
to  be  levied.  The  provisions  of  said  section  48  of  the  Tax  Law,  so  far 
as  material,  are  as  follows: 
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"If,  wben  the  tax  assessed  on  any  special  franchise  Is  dae  and  payable 
nnder  the  proTlslons  of  law  applicable  to  the  city  *  *  *  In  which  the 
tangible  property  Is  located,  It  shall  appear  that  the  •  •  •  corporation 
affected  has  paid  to  such  d^  •  •  •  for  Its  exclusive  use  within  the  next 
preceding  year,  under  any  agreement  therefor,  or  under  any  statute  requir- 
ing the  same,  any  sum  based  upon  a  percentage  of  gross  earnings,  or  any 
other  Income,  or  any  license  fee,  or  any  sum  of  money  oa  account  of  such 
[special  franchise,  granted  to  or  possessed  by  such  *  *  *  corporation, 
which  payment  was  in  the  nature  of  a  tax,  all  amounts  bo  paid  for  the  ez- 
clnslTe  use  of  such  city  •  •  •  except  money  paid  or  expended  for  pav- 
ing or  repairing  of  pavement  of  any  street,  highway  or  public  place,  shall  be 
deducted  from  any  tax  based  on  the  assessment  made  by  the  state  board  of 
tax  commissioners  for  dty  •  •  •  purposes,  but  not  otherwise;  and  thb 
remainder  shall  be  the  tax  on  snch  spedal  franchise  payable  for  dty  •  •  • 
pnrpoBea." 

By  these  provisions,  the  Legislature  clearly  recognizes  that  such  pay- 
ments are  in  the  nature  of  taxes.  The  purpose  of  the  Legislature  in 
allowing  such  deductions  on  the  payment  of  the  taxes  was  to  prevent 
inequality  in  taxation  as  between  street  railway  corporations,  which 
were  required  to  make  such  payments,  embracing  the  corporations 
which  have  received  grants  of  late  years,  and  those  corporations  which 
were  not  required  to  make  such  payments,  embracing  most  of  the 
older  corporations.  Heerwagen  v.  Crosstown  Ry.  Co.,  90  App.  Div. 
275,  86  N.  Y.  Supp.  218,  affirmed  179  N.  Y.  99,  71  N.  E.  729;  Mat- 
ter of  New  York  C.  1.  Co.  v.  Moynahan,  148  App.  Div.  908,  134  N.  Y. 
Supp.  17.  The  rule  is  well  settled  that  taxes  are  to  be  deducted  (Peo- 
ple ex  rel.  Jamaica  Water  Supply  Co.  v.  State  Board,  supra,  on  re- 
argument  197  N.  Y.  33,  90  N.  E.  112;  People  ex  rel.  Third  Ave.  Co. 
v.  St.  Bd.,  136  App.  Div.  155,  120  N.  Y.  Supp.  528,  affirmed  198  N. 
Y.  608,  92  N.  E.  1098;  People  ex  rel.  Brooklyn  Heights  R.  R.  Co. 
V.  State  Bd.,  69  Misc.  Rep.  646  at  653,  127  N.  Y.  Supp.  825,  affirmed 
146  App.  Div.  372, 131  N.  Y.  Supp.  49,  204  N.  Y.  648,  97  N.  E.  1113), 
and  there  is  no  difference  in  principle  in  my  opinion  between  ordinary 
taxes  and  those  disbursements. 

[22]  Twelfth.  The  relators  contended  on  the  hearing  that  there 
should  have  been  deducted  from  the  gross  income  an  item  aggregating 
$4,675.92  for  taxes  paid  in  the  year  1909  for  the  year  1908,  and  an 
item  of  $8,864.81  for  assessments  for  local  improvements  levied  in 
1906,  1907,  and  1908,  but  paid  in  the  year  1909;  and  they  make  the 
same  claim  on  the  appeal.  The  net  earnings  rule  as  announced  by  the 
Court  of  Appeals  contemplates  merely  the  deduction  of  the  operating 
expenses  for  the  year  during  which  the  gross  receipts  have  been  re- 
ceived, and  neither  the  payment  of  taxes  for  prior  years,  nor  the  pay- 
ment of  other  obligations,  has  any  bearing  on  the  question  as  to  what 
is  the  value  of  the  special  franchises  to  b«  determined  by  the  applica- 
tion of  the  net  earnings  rule. 

[23]  Thirteenth.  The  relators  paid  during  the  year  1909  an  item  of 
$539.30  as  "an  assessment  for  some  sort  of  improvements"  as  shown 
by  the  record.  If  that  assessment  was  on  the  property  on  which  the 
relators  were  entitled  to  a  return,  it  should  have  been  deducted,  but 
the  evidence  does  not  show  against  what  property  it  was  levied,  or 
anything  further  with  respect  to  it    The  appellants,  therefore,  arc 
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not  entitled  to  a  reduction  from  the  gross  income  on  account  of  that 
item. 

[24]  Fourteenth.  During  the  year  in  question,  the  companies  were 
operated  by  a  receiver  appointed  by  the  federal  court.  The  relators 
claim  that  his  salary  of  $24,000  was  an  operating  expense,  and  should 
have  been  deducted  from  the  gross  income.  The  only  argument  made 
to  sustain  the  rejection  of  this  item  is  that  this  was  an  extraordinary 
situation,  and  that  ordinarily  there  would  be  no  disbursement  for  the 
salary  of  a  receiver.  The  receiver,  however,  took  the  place  of  the 
president  or  general  manager  of  the  company,  and  the  payment  of  his 
salary  was  a  necessary  disbursement,  and  presumably  saved  the  pay- 
ment of  salaries  to  others  for  the  performance  of  the  duties  which  he 
performed. 

[26]  Fifteenth.  The  court  found  that  the  relators  received  $5,953.18 
for  "Interest  &  Discount"  from  the  use  of  their  property  in  operating 
the  franchises;  and  that  was  included  as  part  of  the  gross  receipts. 
This  was  taken  from  a  tabulation  made  from  the  books  of  the  relators 
by  an  accountant  for  the  respondents ;  but  the  particular  source  of  the 
income  is  not  otherwise  shown.  It  appears  that  the  court  allowed  the 
relators  a  return  on  a  working  capital  of  $400,285.65,  and  for  aught 
that  appears  this  item  may  have  been  for  interest  earned  on  this  work- 
ing capital.  The  appellants  contend  that  this  item  should  not  have 
been  included  in  gross  income.  I  think  they  have  not  shown  sufficient 
basis  to  warrant  its  deduction,  and  that  it  was  properly  included  in 
the  gross  receipts. 

[26-21]  Sixteenth.  The  appellants  also  claim  that  the  court  erred 
in  deducting  $206,735.89  from. the  operating  expenses  of  the  relators 
for  the  year  1909  in  arriving  at  the  net  income.  By  the  stipulation,  to 
which  reference  has  been  made,  it  was  stipulated  that  the  operating 
expenses  for  the  relators  for  the  year  1909  were  $1,704,477.87,  but 
that  there  was  included  in  this  amount  the  sum  of  $273,857.31,  which 
the  Attorney  General  claimed  was  for  replacements,  and  was  covered 
by  an  allowance  of  $336,695.99,  made  in  the  same  stipulation  for  de- 
preciation for  that  year.  Instead  of  calling  experts  to  show  what 
would  be  a  proper  allowance  for  depreciation,  and  what  should  be  em- 
braced in  such  an  allowance,  the  parties  stipulated  that  the  relators 
were  entitled  to  deduct  from  their  gross  earnings  for  the  year  ending 
December  31,  1909,  said  last-named  sum  "on  account  of  a  depreciation 
allowance."  The  record  contains  no  evidence,  other  than  the  phrase- 
ology of  this  stipulation,  as  to  what  items  were  intended  to  be  included 
in  the  stipulated  allowance  for  depreciation.  The  learned  counsel  for 
the  city  contends  that  the  rule  is  now  established  that  there  can  be  no 
allowance  for  the  creation  of  a  sinking  fund,  and  that  the  only  al- 
lowance that  may  lawfully  be  made  on  account  of  depreciation  is  a 
straight  annual  allowance.  This  contention  appears  to  be  sustained 
by  the  case  of  People  ex  rel.  Manhattan  Ry.  Co.  v.  Woodbury,  supra. 
That  case,  however,  is  not  decisive  of  the  question  arising  on  the  con- 
tention made  by  the  appellants.  In  People  ex  rel.  Third  Ave.  R.  R. 
Co.  V.  State  Board,  136  App.  Div.  155,  120  N.  Y.  Supp.  528,  affirmed 
without  opinion  198  N.  Y.  608,  92  N.  E.  1098,  Mr.  Justice  Kellogg,  in 
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writing  the  opinion  for  the  Appellate  Division,  said  that  the  fund  which 
a  public  service  corporation  is  entitled  "to  set  aside  each  year  from 
its  earnings"  to  provide  for  the  replacement  of  its  property  is  "outside 
of  the  ordinary  annual  expenses  for  maintenance,  renewal  and  re- 
pairs," and  that : 

"The  annual  ordinary  expenditures  for  repairs,  replacements,  and  renew- 
als upon  such  a  property  cannot  be  assamed  to  make  It  unnecessary  to  pro- 
vide a  fund  wliich  will  replace  its  engines,  electrical  equipment,  and  other 
physical  property  which  at  some  time  must  be  replaced." 

The  court  in  that  case  also  held  that  the  state  board  of  tax  commis- 
sioners and  the  city  were  at  liberty  to  show  that  any  items  for  replace- 
ments or  renewals  included  in  the  accounts  of  the  company's  operating 
expenses  are  such  as  would  be  covered  by  the  depreciation  fund.  In 
the  Jamaica  Water  Supply  Case,  supra,  the  Court  of  Appeals  held 
that  the  court  might  take  judicial  notice  of  the  fact  that  there  is  a  con- 
stant deterioration  of  a  plant,  lessening  the  value  of  the  tangible  prop- 
erty, which  is  not  made  good  "by  ordinary"  repairs.  And  with  re- 
spect to  the  amount  of  such  depreciation  and  the  manner  in  which  it 
should  be  provided  for  said : 

"The  amount  of  this  depreciation  differs  in  different  enterprises,  but  the 
annual  rate  is  usually  capable  of  estimate  and  proof  by  skilled  witnesses. 
No  corporation  would  be  regarded  as  well  conducted  which  did  not  make 
some  provision  for  the  necessity  of  ultimately  replacing  the  property  thus 
suffering  deterioration ;  and  we  cannot  see  why  an  allowance  for  this  purpose 
should  not  be  made  out  of  the  gross  earnings  in  order  to  ascertain  the  true 
earning  capacity." 

In  that  case  the  Appellate  Division,  discussing  the  same  point  (128 
App.  Div.  18,  112  N.  Y.  Supp.  396),  said: 

"Perhaps  the  evidence  would  justify  the  conclusion  that  the  amount  al- 
lowed for  maintenance  is  sufficient  to  replace  from  time-  to  time  as  may  be 
necessary  the  mains,  hydrants,  and  some  of  the  other  tangible  property  of 
the  company.  But  it  must  have  expensive  pumps  and  machinery  and  other 
property  which  Is  liable  to  serious  depreciation  by  use,  and  in  time  to  actual 
destruction,  so  that  prudence  would  require  that  each  year  a  certain  rea- 
sonable  sum  be  laid  aside  as  replacement  or  up-keep  fund  for  such  contingen- 
cies as  are  not  covered  by  the  ordinary  maintenance  charges.  If  such  fund 
is  not  maintained,  the  property  Is  being  robbed  for  the  purpose  of  paying  divi- 
dends or  exaggerating  its  paper  value." 

In  People  ex  rel.  Manhattan  Ry.  Co.  v.  Woodbury,  supra,  the  Court 
of  Appeds,  in  discharging  the  sinking  fund  rule,  announced  the  true 
rule  to  be : 

"That  the  annual  allowance  for  depredation  should  be  computed  by  divid- 
ing the  values  of  the  various  kinds  of  tangible  property  by  the  number  of 
years  of  their  respective  estimated  physical  lives." 

It  is,  I  think,  fairly  established  by  the  authorities  cited  that  in  ad- 
dition to  deducting  from  gross  receipts  the  ordinary  expenses  of  opera- 
tion, including  ordinary  repairs  and  ordinary  renewals  and  replace- 
ments of  parts  of  old  appliances,  machinery,  structures,  and  equip- 
ment by  new,  as  distinguished  from  expenditures  for  new  construc- 
tion and  new  machinery  appliances  and  equipment,  a  further  annual 
deduction  to  cover  current  and  future  disbursements  for  new  construc- 
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tion  and  new  machinery,  appliances,  and  equipment  is  authorized  un- 
der the  rule  last  promulgated  by  the  Court  of  Appeals,  which,  I  think, 
contemplates  that  in  determining  the  probable  life  of  each  item  or  unit 
of  tangible  property  suffering  depreciation,  obsolescence  shall  be  duly 
considered.  The  books  of  the  company  showed  operating  expenses  in 
the  amount  of  $1,705,665.37,  instead  of  the  amount  stipulated,  and 
from  this  item  the  court  deducted  the  simi  of  $206,735.89,  on  the 
ground  that  that  amount  of  the  total  operating  expenses  represented 
sums  expended  for  "renewals  and  replacements,"  which  the  court,  ac- 
cording to  the  opinion  delivered,  understood  was  intended  to  be  cov- 
ered by  the  stipulated  amount  claimed  by  the  Attorney  General  to 
have  been  expended  for  replacements,  and  that  it  had  not  actually 
been  expended  during  that  year.  It  appears  that  the  company  during 
that  year  expended  $118,557.58  for  reconstruction,  which  was  not  in- 
cluded in  the  operating  expenses.  Witnesses  called  for  the  appellants 
testified  that  the  amount  charged  on  the  books  for  operating  expenses, 
which  evidently  was  the  basis  for  the  stipulation,  included  only  ordi- 
nary annual  expenses  for  maintenance,  repairs,  and  renewals.  The 
engineer  in  charge  of  maintenance  of  way  for  the  Third  Avenue  Gxn- 
pany  testified  that  in  the  amounts  charged  to  operating  expenses  the 
only  items  of  expenditures  that  in  his  opinion  constituted  renewals  as 
distinguished  from  repairs  amounted  to  $30,830.96.  The  superintend- 
ent of  car  equipment  of  the  Third  Avenue  Company  testified  that  ex- 
penditures for  replacements  embraced  only  "complete  units,  such  as  a 
car  body  or  electrical  equipment  and  car  trucks,"  and  that  the  only 
items  in  the  operating  account  properly  chargeable  to  replacements 
aggregated  $661.67.  The  chief  engmeer  of  the  Third  Avenue  Com- 
pany testified  that  replacements  applied  only  to  replacements  of  "a 
complete  principal  part,"  as,  for  instance,  "the  replacing  of  a  dynamo 
complete  or  a  boiler  complete;"  and  that  there  were  no  replacements 
included  in  the  operating  expenses.  The  electrical  engineer  in  charge 
of  ducts  and  feeders  testified  that  he  did  not  consider  the  replacement 
of  "cables  and  ducts"  as  replacements ;  but  that,  "in  the  place  of  chan- 
nel rails,  I  should  consider  that  renewals  made  on  account  of  worn  out 
channel  rails  and  so  forth  should  be  replacements,"  and  that  there 
were  in  his  opinion  expenditures  for  replacements  in  his  department 
aggregating  $10,497.42,  which  were  charged  to  operating  expenses. 
The  total  of  these  amounts  which  the  appellants  concede  were  ex- 
penditures for  renewals  and  replacements,  but  were  charged  to  the 
operating  account  aggregated  $41,990.05.  The  only  evidence  offered 
on  this  point  by  the  city  was  a  report  made  by  a  committee  of  engi- 
neers appointed  by  the  respective  parties  to  proceedings  to  review  the 
assessment  of  the  Metropolitan  System,  including  the  Third  Avenue 
Company,  for  the  year  1905,  to  determine  what  constituted  renewals 
and  replacements  as  distinguished  from  repairs.  It  shows  that  the 
committee  for  the  purposes  of  that  proceeding  agreed  upon  certain 
items  as  chargeable  to  renewal  account.  One  of  the  members  of  the 
committee  called  as  a  witness  for  the  respondents  testified,  in  eflfect, 
that  the  items  tiierein  specified  as  chargeable  to  renewals  were  prop- 
erly so  chargeable,  and  that,  at  the  request  of  counsel  for  the  city,  he 
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made  out  a  list  of  items  which  he  deemed  to  be  renewals.  From  that 
list  an  accountant  made  a  tabulation  from  the  books  of  the  appellants 
by  comparison,  and  testified,  in  effect,  that  he  found  by  such  compari- 
son that  items  aggregating  $206,735.89  were  charged  to  operating  ex- 
penses, which  were  for  renewals  and  replacements.  The  evidence 
given  in  behalf  of  the  respondents  for  the  purpose  of  showing  that 
there  were  included  in  the  operating  expenses  items  for  which  the  al- 
lowance for  depreciation  was  made  has  but  little  probative  force.  Par- 
ticular items  were  not  selected  and  specified  upon  which  the  court 
could  predicate  its  judgment.  The  mere  tabulation  of  items'  by  an 
accountant  and  comparison  by  corresponding  names,  as  stated,  was 
not  sufficient  to  outweigh  the  testimony  presented  in  behalf  of  the 
appellants,  particularly  that  to  the  effect  that  no  items  other  than  those 
for  ordinary  repairs  and  renewals  were  charged  to  operating  account. 
We  are  of  opinion  that  the  court  erred  in  reducing  the  operating  ex- 
penses by  the  amount  specified,  and  that  that  item  should  be  reduced 
only  by  said  amount  of  $41,990.05,  which  in  the  circumstances  may, 
we  think,  be  assumed  to  represent  expenditures  for  new  equipment, 
machinery,  appliances,  and  construction,  as  distinguished  from  renew- 
als of  parts  of  such  tangible  property.  On  this  theory  the  net  income 
should  be  reduced  by  $164,745.84. 

It  follows  from  the  views  I  have  expressed  that  the  final  net  in- 
come was  $224,841.88.  This  apportioned  between  the  two  companies, 
upon  the  same  basis  as  that  followed  by  the  Court  at  Special  Term, 
shows  the  net  income  of  the  Third  Avenue  Company  to  be  $210,101.- 
25,  and  that  of  the  Kingsbridge  Company  to  be  $14,740.63.  These 
amounts  capitalized  at  7  per  cent,  show  the  value  of  the  special  fran- 
chises of  the  Third  Avenue  Company  to  be  $3,001,446.43,  and  of  the 
Kingsbridge  Company  to  be  $210,580.42.  Adding  to  the  value  of  the 
special  franchises  of  the  Third  Avenue  Company  the  value  of  the  tan- 
gible property  in  the  streets,  which  was  found  to  be  $3,102,659.40,  as 
stated,  and  which  is  assessed  as  part  of  the  special  franchises,  shows 
a  total  value  for  that  company. of  $6,104,105.83;  and  adding  to  the 
value  of  the  special  franchises  of  the  Kingsbridge  Company  the  value 
of  its  tangible  property  in  the  streets,  found  to  be  $488,643,  shows  a 
total  value  for  that  company  of  $699,223.42.  These  values  are  less 
than  the  assessments.  The  assessments  as  thus  reduced  must  be  fur- 
ther reduced  by  10  per  cent,  in  order  to  equalize  them  with  other  as- 
sessments on  the  same  roll.  It  is  thus  found  that  the  assessment 
against  the  Third  Avenue  Company  should  have  been  $5,493,695.25, 
and  that  against  the  Kingsbridge  Company  should  have  been  $629,- 
301.07. 

The  relators  concede  that  they  claimed  before  the  state  board  of 
tax  commissioners  that  the  assessment  of  the  Third  Avenue  Company 
was  excessive  by  $7,000,000.  Inasmuch  as  that  assessment  was  not 
found  to  be  excessive  by  the  court  at  Special  Term,  and  is  not  found 
by  this  court  to  be  excessive  by  one-half  of  that  amount,  they  are  not 
entitled,  under  section  294  of  the  Tax  Law,  to  costs. 

It  follows,  on  the  computations  made  by  the  relators,  which  if  erro- 
neous may  be  corrected  on  settlement  of  the  orders,  that  the  orders 
142N.T.S.— 64 
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should  be  reversed,  and  the  assessment  against  the  Third  Avenue 
Company  should  be  reduced  to  $5,493,695.25,  and  that  against  the 
Kingsbridge  Company  should  be  reduced  to  $629,301.07,  and,  as  thus 
reduced,  afi&rmed  without  costs.    All  concur. 


TEOI'LE  ex  rel.  FORTY-SECOND  ST.  M.  &  ST.  N.  AVE.  ET.  CO.  T.  STATB 
BOARD  OF  TAX  COSTRS  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    July  10,  1913.) 

1.  Taxation  (§  496*) — Speoiai.  Franchise  Tax — Review — Pbesumttioh. 

Where  a  street  railway  company  on  certiorari  to  review  the  assessment 
of  Its  special  franchise  failed  to  show  what  use  It  made  of  a  loft  build- 
ing own6d  by  It,  it  cannot  be  presumed  that  It  was  nsed  in  connection 
with  the  franchise,  but,  if  it  was  so  used,  snch  fact  should  have  been 
Aown. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  |{  890-810 ;  Dec 
Dig.  {  496.*] 

2.  Taxation  (§  876*) — Special  Franchmb  Tax— RrruBN  or  Tangible  Pbop- 

BBTT — Use  in  Connection  with  Fbanchisb. 

A  street  railway  company  owning  a  bnlldlng,  and  using  it  in  connection 
with  Its  special  franchise,  is  to  be  allowed  a  return  thereon,  but  one 
which  It  rented  and  did  not  use  was  to  be  excluded  from  consideration. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  St  625,  ^9-631; 
Dec.  Dig.  §  376.*] 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  People,  on  the  relation  of  the  Forty-Second  Street, 
Manhattanville  &  St.  Nicholas  Avenue  Railway  Company,  against  the 
State  Board  of  Tax  Commissioners  and  the  City  of  New  York.  From 
final  order  confirming  assessment  of  special  franchises  of  relator  for 
the  year  1910  at  $4,206,000  and  dismissing  the  writ  of  certiorari,  re- 
lator appeals.  Order  reversed,  writ  sustained,  and  assessment  re- 
duced to  $3,967,544. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 
BOWLING,  and  HOTCHKISS,  JJ. 

Joseph  P.  Cotton,  Jr.,  of  New  York  City  (George  S.  Franklin,  of 
New  York  City,  on  the  brief),  for  appellant 

William  A.  McQuaid,  of  New  York  City,  for  respondent  State 
Board  of  Tax  Com'rs. 

Curtis  A.  Peters,  of  New  York  City  (Addison  B.  Scoville,  of  New 
York  City,  on  the  brief),  for  respondent  City  of  New  York. 

LAUGHLIN,  J.  This  relator  formed  part  of  what  was  known  as 
the  Third  Avenue  Railroad  System.  Although  this  proceeding  was 
heard  separately,  it  was  brought  on  for  a  hearing  with  the  Third  Ave- 
nue Case,  142  N.  Y.  Supp.  986,  in  which  we  have  written  an  opinion. 

The  relator  on  precisely  the  same  or  like  evidence,  with  the  excep- 
tion that  the  figures  are  different,  makes  the  same  claim  in  this  proceed- 
ing as  in  that  with  respect  to  the  rate  of  return  both  on  tangible  prop- 
erty and  intangible  property,  salary  of  receiver,  interest  on  deposits, 
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reproduction  value  as  distinguished  from  depreciated  value,  develop- 
ment expenses,  percentage  of  gross  receipts  paid  to  city,  replacement, 
and  interest;  and  the  court  ruled  on  these  questions  to  the  same  ef- 
fect as  in  the  Third  Avenue  proceeding.  Our  views,  expressed  in 
the  Third  Avenue  proceeding,  applied  to  the  facts  in  this  proceeding, 
require  a  modification  by  deducting  the  salary  of  the  receiver  and  the 
payments  made  to  the  city,  and  by  reducing  the  deductions  from  the 
operating  expenses  on  account  of  items  for  renewals,  replacement, 
and  maintenance  of  equipment  and  way  and  structures  from  $44,- 
228.57  based  on  like  testimony  given  in  behalf  of  the  city,  to  $18,951.- 
99,  the  amount  as  shown  by  the  evidence  for  the  relator,  and  by  capi- 
taUzing  the  net  income  at  seven  per  cent,  instead  of  at  6  per  cent,  and 
by  the  affirmance  of  the  rate  of  return  on  the  tangible  property  at  6 
per  cent,  and  of  the  action  of  the  trial  court  in  taking  tfie  present  or 
depreciated  value  of  the  tangible  property  in  the  streets,  as  distin- 
guished from  the  reproduction  value,  and  in  refusing  to  add  develop- 
ment expenses  to  the  tangible  property,  and  in  including  interest  on  de- 
posits in  the  gross  receipts. 

This  results  in  a  reduction  of  the  net  income  representing  the  value 
of  the  intangible  elements  of  the  special  franchises  from  $307,823.52  as 
found  at  Special  Term  by  $12,000  for  salary  of  the  receiver,  plus  $53,- 
861.01,  amounts  paid  to  the  city,  plus  $25,276.58,  the  amount  errone- 
ously deducted  from  the  operating  expenses,  aggregating  $91,187.59, 
making  the  net  income  unless  further  additions  or  deductions  are  re- 
quired, $216,685.93. 

Two  further  items  require  consideration.  The  court  excluded  from 
the  value  of  the  tangible  property  two  parcels  of  real  estate  which  the 
relator  claimed  should  have  been  added  and  declined  to  allow  a  deduc- 
tion from  gross  receipts  of  the  taxes  paid  thereon.  The  court  found 
that  this  real  estate  was  not  used  in  connection  with  the  special  fran- 
chises in  question,  and  left  them  out  of  the  calculation  altogether,  mak- 
ing no  addition  to  the  gross  receipts  on  account  of  rent  received  there- 
from. 

[1]  The  real  estate  in  question  consists  of  two  parcels.  One  was 
a  loft  building  at  120  East  Forty-Second  street,  valued  at  $120,000. 
The  assistant  to  the  chief  engineer  of  tiie  Third  Avenue  Company  tes- 
tified that  part  of  this  building  was  rented  for  commercial  purposes, 
and  that  part  was  used  by  the  company.  The  relator  failed  to  show 
what  use  the  company  made  of  this  loft  building,  and  it  cannot  be  pre- 
sumed that  it  was  used  in  connection  with  operating  these  special  fran- 
chises. If  the  building  was  required  in  the  operation  of  the  franchises, 
that  fact  should  have  been  shown,  and  the  relator  would  have  been 
entitled  to  a  return  on  the  entire  value  and  to  a  deduction  for  taxes, 
and  the  rent  received  would  be  added  to  the  gross  receipts.  The  evi- 
dence, however,  is  wholly  inadequate  to  have  this  parcel  of  real  estate 
considered  on  that  theory,  or  to  enable  the  court  so  to  regard  it. 

[2]  The  relator  owned  two  buildings  between  129tii  and  130th 
streets  at  Broadway  and  Twelfth  avenue.  One  of  them  it  used,  and 
it  was  allowed  a  return  thereon.  The  other  it  rented,  and  did  not  use 
in  connection  with  these  special  franchises,  and  the  court  also  excluded 
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that  from  consideration.  These  rulings  are  sustained  by  our  opinion 
in  the  Third  Avenue  proceeding. 

The  value  of  the  intangible  elements  of  these  special  franchises  is 
therefore  to  be  ascertained  by  capitalizing  said  net  income  of  $216,- 
685.93  at  7  per  cent,  which  shows  that  it  was  $3,095,513.28.  The  value 
of  the  tangible  property  in  the  streets  was  $1,312,869.15,  and  these  to- 
gether m^e  the  total  value  of  the  special  franchises  $4,408,382.43. 
On  this  valuation  the  relator  was  entitled  to  equalization  on  the  basis 
of  90  per  cent,  as  in  the  Third  Avenue  Case.  This  gives  $3,967,544  as 
the  proper  assessed  value. 

It  follows  that  the  order  should  be  reversed,  the  writ  sustained,  and 
the  assessment  reduced  to  $3,967,544.    All  concur. 


PJilOPLB  ex  rd.  FLUCKIGEB  et  al.  v.  HUFTALEN,  Town  Clerk 

of  Unadllla. 

(Supreme  Conrt,  Appellate  Dtvlsioii,  Third  Department.    July  8,  1913.) 

Towns  (i  28*) — Towh  MKBiraa — ^Elections — Chanqb  bt  Boabd  of  Sdpeb- 

TISOBS — ArTHOBITT. 

Laws  1901,  c.  391,  antborlzlng  the  board  of  Bupervlsors  of  a  town  to 
change  the  time  of  holding  the  biennial  town  meeting  from  spring  until 
fall,  and  Bpedflcaliy  proTidlng  that  town  officers  elected  at  the  time  of 
such  change  shall  hold  office  until  their  successors  be  elected  and  qualified, 
or  until  the  Ist  of  January  after  the  fall  election,  does  not  violate  Const, 
art.  3,  §  26,  providing  that  the  board  of  supervisors  shall  be  elected  for 
such  period  as  Is  or  may  be  provided  by  law,  so  that  a  board  of  super- 
visors could  legally  change  the  time  of  holding  the  biennial  town  meet- 
ing from  spring  until  fall, 

[Ed.  Note. — For  other  cases,  see  Towns,  Cent  Dig.  U  43-61 ;  Dec.  Dig. 
I  28.»] 

Appeal  from  Special  Term,  Otsego  County. 

Application  for  mandamus  by  the  People,  on  the  relation  of  Albert 
Fluckiger  and  another,  against  George  I.  Huftalen,  as  Town  Clerk  of 
the  Town  of  Unadilla,  Otsego  County,  N.  Y.  From  an  order  denying 
the  application,  relators  appeal.    Order  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Jerome  S.  Seacord,  of  Unadilla,  for  appellants. 
Dermis  J.  Kilkenny,  of  Oneonta,  for  respondent. 

SMITH,  P.  J.  The  order  appealed  from  denied  an  application  for 
a  peremptory  writ  of  mandamus  to  require  the  submission  of  a  liquor 
tax  question  at  a  biennial  town  meeting  in  the  town  of  Unadilla  in  Feb- 
ruary, 1913.  Upon  the  8th  day  of  December,  1911,  the  supervisors  of 
the  county  passed  a  resolution  changing  the  time  of  the  holding  of  the 
biennial  town  meeting  from  spring  until  fall,  and  the  request  of  the 
petitioner  was  denied  by  the  town  clerk  of  the  town  of  Unadilla  for 
this  reason.    The  Special  Term  has  sustained  the  refusal  of  the  town 
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clerk,  and  has  held  that  the  time  for  the  holding  of  the  town  meeting 
had  been  lawfully  changed  from  spring  until  fall. 

[1]  The  contention  of  the  relator  upon  this  appeal  is  that  the  su- 
pervisors were  not  authorized  to  make  the  change  of  the  time  of  the 
holding  of  the  town  meeting,  and  in  support  of  their  contention  the 
appellants  rely  upon  the  case  of  People  ex  rel.  Smith  v.  Weeks,  176 
N.  Y.  198,  68  N.  E.  251.  In  that  case  the  board  of  supervisors  of 
Nassau  county  in  April,  1901,  passed  a  resolution  providing  that  the 
biennial  town  meeting  in  the  year  1903  and  thereafter  should  be  the 
first  Tuesday  after  the  first  Monday  in  November.  The  court  held  this 
statute  to  be  unconstitutional  because  it  operated  to  extend  the  time  of 
the  supervisors  who  were  then  in  office  from  the  spring  of  1903  until 
the  1st  of  January,  1904,  and  that  it  violated  section  26  of  article  3 
of  the  Constitution,  which  provides  that  members  of  boards  of  super- 
visors shall  be  elected  in  such  manner  and  for  such  period  as  is  or 
may  be  provided  by  law.  By  chapter  391  of  the  Laws  of  1901  au- 
thority is  given  to  the  board  of  supervisors  to  change  the  time  of  the 
holding  of  the  biennial  town  meeting  from  spring  until  fall,  and  spe- 
cific provision  is  therein  made  that  town  officers  elected  at  the  time  of 
such  change  should  hold  office  until  their  successors  be  elected  and 
qualified,  or  until  the  1st  of  January  after  the  fall  election.  This 
amendment,  however,  was  not  in  force  at  the  time  of  the  passage  of 
the  resolution  considered  in  the  case  of  People  v.  Weeks.  Attention 
was  called  to  that  fact  by  the  presiding  judge  who  wrote  the  opinion, 
and  it  was  there  intimated  that,  if  such  act  had  been  in  force,  the  res- 
olution would  have  been  authorized  and  effective.  The  Constitution 
does  not  prescribe  that  members  of  the  board  of  supervisors  should  be 
elected  for  a  definite  period,  but  only  for  such  period  as  is  provided 
by  law,  and  if,  as  in  the  case  at  bar,  the  law  authorizes  the  board  of 
supervisors  to  change  the  time  of  the  holding  of  the  town  meeting 
from  spring  until  fall  and  expressly  provides  that  those  in  office  shall 
continue  to  hold  office  until  their  successors  to  be  elected  at  the  fall  town 
meeting  shall  have  qualified,  while  the  period  for  which  the  supervisor 
is  elected  is  an  alternative  period  and  one  which  may  be  extended  by 
the  supervisors  themselves,  nevertheless  they  are  elected  for  a  period 
prescribed  by  law  strictly  within  Constitutional  authority.  An  elector, 
when  voting  for  tiie  supervisor,  votes  for  him  with  presumed  knowl- 
edge of  his  authority  as  allowed  in  the  statute  to  extend  his  term,  and 
I  can  conceive  of  no  valid  objection  to  such  an  interpretation  of  the 
Constitutional  mandate.  This  interpretation  should,  if  possible,  pre- 
vail because  the  extension  of  the  term  of  the  members  of  the  board  of 
supervisors  is  incidental  only  to  the  authority  of  the  board  of  super- 
visors to  change  the  time  of  the  holding  of  the  town  meeting.  Fur- 
ther, no  greater  extension  of  the  term  of  the  office  was  made  than 
was  reasonably  necessary  to  the  change  of  time  of  holding  town  meet- 
ings. It  would  be  an  unreasonable  limitation  to  hold  that  a  board  of 
supervisors  could  only  change  the  time  of  holding  a  town  meeting  to 
take  effect  possibly  four  years  later  after  their  terms  had  expired. 

Nor  is  the  decision  in  the  Weeks  Case  necessarily  antagonistic  to 
this  conclusion.    The  right  there  claimed  to  change  the  time  of  the 
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holding  of  the  town  meeting  was  under  chapter  191  of  the  Laws  of 
1901.  That  statute  is  confused,  and  it  is  not  therein  made  clear  that 
the  extension  of  the  terms  of  office  of  the  existing  supervisors  was  ex- 
pressly authorized.  It  is  true  that  the  Public  Officers  Law  (Consol. 
Laws  1909,  c.  47)  then  existed,  and  under  section  5  thereof  an  officer 
elected  was  to  continue  in  office  until  his  successor  had  been  elected 
and  qualified.  It  is  clear,  however,  that  in  passing  that  section  the 
Legislature  did  not  have  in  contemplation  a  case  where  the  time  of 
the  election  should  be  postponed,  so  as  to  provide  for  the  election  of  a 
successor  after  a  term  of  office  had  expired.  It  may  well  have  been 
considered,  therefore,  that  there  had  been  no  such  explicit  provision 
for  the  holding  over  of  the  town  officers  in  office  at  the  time  of  the 
change  as  to  satisfy  the  requirement  of  the  Constitution  that  a  mem- 
ber of  the  board  of  supervisors  should  be  elected  for  a  period  pre- 
scribed by  law.  In  view,  therefore,  of  the  explicit  provision  made 
in  chapter  391  of  the  Laws  of  1901,  and  of  the  fact  that  the  exten- 
sion of  the  term  of  the  office  therein  involved  is  only  such  that  is  rea- 
sonably incidental  to  the  main  purpose  to  be  accomplished  by  the  stat- 
ute, I  am  of  the  opinion  that  the  time  of  the  holding  of  the  town  meet- 
ing was  properly  changed,  and  that  the  order  appealed  from  should 
be  affirmed  with  costs. 

Order  affirmed,  with  costs.    All  concur. 


LA  PELLB  T.  LAHET,  Town  Clerk  of  Long  Lake. 
(Supreme  Court,  Appellate  Division,  Third  Department    July  8,  1913.) 

Appeal  from  Special  Term,  Schenectady  County. 

In  re  application  of  Orren  B.  La  Pelle  against  Benedict  Lahey,  Town  Clerk, 
Town  of  Long  Lake,  Hamilton  county,  N.  Y.,  to  give  notice  of  submission 
of  a  liquor  tax  question.  From  an  order  denying  the  application,  applicant 
appeals.     Order   affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWABD.  and 
WOODWARD,  JJ. 

James  H.  Merwln,  of  Utlca,  for  appellant. 
Theo.  L.  Cross,  of  TJtica,  for  respondent. 

PEB  CURIAM.  Order  affirmed,  with  costs  upon  the  opinion  of  Smitli,  P. 
J.,  in  case  of  People  ez  rel.  Fluckiger  v.  Huftalen,  142  N.  Y.  Supp.  1012,  de- 
cided herewith. 


TRUSTEES  OF  VILLAGE  OF  BATH  v.  McBRIDE  et  al.  (two  cases). 
(Supreme  Court,  Trial  Term,  Steuben  County.    July,  1913.) 

1.   MTTNICIPAL    COBPOBATIOnS    a    172*) — VHXAOB    TBBASUBBK — ^LlA3ILITT    FOB 

Funds. 

The  former  treasurer  of  a  village  and -his  successor  were  both  em- 
ployes of  a  bank  in  which  the  former  treasurer  deposited  the  village 
funds.  After  the  election  of  the  successor,  the  former  treasurer  directed 
that  the  funds  should  be  transferred  to  his  successor,  and  they  were 
thereafter  carried  on  the  books  of  the  bank  in  the  name  of  the  successor, 
although  no  check  for  the  amount  was  given  by  the  former  treasurer. 
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The  sncceasor  knew  that  the  village  funds  had  been  so  transferred  on 
the  books,  acqniesced  In  such  transfer,  assumed  possession  and  control 
of  the  funds,  and  paid  Tillage  orders  drawn  on  him  from  such  funds, 
treating  them  as  checks.  Seld,  that  the  successor  waived  any  formal 
check  or  transfer  and  accepted  custody  of  the  deposit,  and  therefore  was 
liable  to  the  village  for  the  loss  of  the  deposit  through  the  failure  of  the 
bank. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
896-^98;   Dec.  Dig.  {  172.*J 

2.  MUNICIPAIi    COBPOBATIONS    (|    170*) — VHXAOK    TbEASUBKB — ^LlABILirT    lOB 

Funds. 

Assuming  that  Village  Law  (Consol.  Laws  1909,  c.  64)  §  81,  requiring 
village  treasurers  to  deposit  all  moneys  received  by  them  in  the  bank 
designated  by  the  board  of  trustees,  applied  to  a  village  organized  by  a 
special  charter,  where  the  board  of  trustees  of  such  village  designated 
no  depository,  but  gave  the  treasurer  the  utmost  freedom  to  select  his 
own  banks  of  deposit,  the  treasurer  was  liable  to  a  village  for  funds 
lost  through  the  failure  of  the  bank  In  which  he  deposited  them. 

[Ed.  Note. — ^For  other  cases,  see  Mnuilclpal  Corporations,  Cent.  Dig.  {{ 
880-395;  Dec.  Dig.  1 170.*] 

3.  MUNICIPAI.    COBPOBATIONS    ({    170*) — ^VlIXAOB    TbKASUBEB — LlABIUTY    TOB 

Funds. 

The  acceptance  by  the  board  of  trustees  of  a  village  of  an  offer  by  a 
bank  in  which  the  village  treasurer  deposited  the  village  funds  to  pay 
interest  on  a  particular  fund  if  left  for  a  period  of  six  months  and  the 
acceptance  of  interest  on  such  fund  did  not  constitute  a  designation  of 
the  bank  as  the  depository  of  the  village  funds  so  as  to  relieve  the 
treasurer  of  liability  for  their  loss  through  the  failure  of  such  bank. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  if 
880-395;  Dec.  Dig.  {  170.*] 

4.  Municipal  Cobfosaiions  d  182*) — ^Viixaok  Pbofbbty — Pbofebtt  Con- 

BTIXUTIWa. 

Interest  paid  by  a  bank  on  village  funds  deposited  therein  by  the  vil- 
lage treasurer  belonged  to  the  village. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  || 
857-367,  368,  872,  374;   Dec  Dig.  |  162.*] 

5.  Municipal  Cobfobahons  ({  173*) — Tbbasubkb  —  Liabilitt  on  Official 

Bonds. 

Under  Public  Officers'  Law  (Consol.  Laws  1909,  a  47)  |  12,  providing 
that  if  a  public  officer  required  to  give  an  official  undertaking  enters 
upon  the  discharge  of  any  of  his  official  duties  before  giving  such  under- 
taking, the  sureties  upon  the  undertaking  subsequently  given  shall  be 
liable  for  his  acts  and  defaults  done  or  sofCered  and  for  all  moneys  and 
property  received  prior  to  the  execution  of  such  undertaking,  where  a 
Tillage  board  of  trustees  required  the  village  treasurer  to  give  a  bond 
In  the  sum  of  $25,000,  and  he  executed  two  bonds,  one  In  the  sum  of 
$10,000  and  one  in  the  sum  of  $15,000,  one  of  which  was  approved  on 
the  day  it  was  executed,  while  the  other  was  not  approved  until  later, 
the  dUterence  in  the  dates  of  approval  did  not  affect  the  liability  of  the 
sureties  on  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  |g 
89fr-409;   Dec.  Dig.  |  173.  *! 

8.  Municipal  Cobpobatiors  (|  178*)  —  Tbbasubkb  —  Liabilitt  on  Official 
Bonds. 

That  one  of  the  sureties  on  a  village  treasurer's  bond  was  a  Tillage 
trustee  and  had  the  active  management  of  the  bank  in  which  the  treasurer 
deposited  the  village  funds,  and  should  have  had  knowledge  of  the  finan- 
cial situation  of  such  bank,  did  not  relieve  the  treasurer,  the  other  sure- 
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ties,  or  the  snrety  in  qnestton  from  liability  tor  the  loss  of  funds  tbrougb 
the  failure  of  such  bank. 

[Ed.  Note. — For  other  cases,  see  Monicipal  Corporations,  Cent  Dig.  gf 
399-409;    Dec.  Dig.  |  ITS.*] 

7.  MUNICIPAI.  COKPOEATIONB    (§   ITS*) — TBBASXTBEB — LlABILrTT  ON    OrFICIAI. 

Where  a  village  treasurer's  bond  was  joint  and  seyeral,  it  was  op- 
tional with  the  village  to  sue  or  refrain  from  suing  such  of  the  par- 
ties as  It  desired. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
399-409;    Dea  Dig.  |  1T3.*] 

8.  MT7NI0IFAI.  COBFOKATIOnS    ({   ITS*)  —  TBBASUBEB  —  lilABECrTT   ON    OXTICIAI. 

Bonds. 

The  receipt  by  a  village  after  the  resignation  of  its  treasurer  of  a 
dividend  on  village  funds  deposited  by  the  treasurer  in  a  bank  which  be- 
came bankrupt  was  not  a  waiver  of  Its  rights  on  the  village  treasurer's 
bond,  nor  did  It  indicate  a  previous  designation  of  such  bank  as  the  de- 
pository of  its  funds. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
399-409;    Dec.  Dig.  i  ITS.*] 

9.  MUNICIPAI.  COBFOBATIONB    (|   ITS*) — TBEASUBKB  —  LlABILITT  ON    OlTICIAI. 

Bonds. 

The  liability  of  a  surety  on  a  viUage  treasurer's  bond  conditioned  that 
the  treasurer  should  faithfully  execute  the  duties  of  his  office  aad  properly 
account  for  and  turn  over  all  moneys  or  other  property  of  the  village 
received  by  him  was  not  lessened  by  representations  to  him  prior  to  ex- 
ecuting the  bond  by  another  surety  that  the  bond  in  question  did  not 
cover  a  particular  fund,  but  that  that  fund  was  covered  by  another  bond, 
although  the  surety  making  such  representations  was  a  village  trustee, 
and  also  part  owner  of  the  bank  In  which  the  funds  were  expected  to  be 
deiwslted. 

[£d.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
399-409;   Dec.  Dig.  i  173.*] 

IBi.  MrNicrPAi.  Cobpobations  (§  148*)  —  Tbeasdbeb  —  Liabiutt  on  OmciAL 
Bonds. 

Although  the  statutory  provlsloDs  applicable  to  a  village  treasurer's 
bond  used  the  word  "bond"  and  the  word  "undertaking"  in  the  singular, 
where  the  village  trustees  required  security  in  the  sum  of  $25,000,  the 
execution  of  two  bonds,  one  for  $10,000  and  one  for  $15,0CI0,  was  not 
unauthorized. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  if 
319-322;    Dec.  Dig.  {  145.*] 

IL  Municipal  Cobfobationb  (i  1T3*)  —  Tbeasubeb  —  Liabilitt  on  Official 
Bonds. 

Where  the  village  treasurer's  sureties  assumed  their  obligationp  by 
separate  Instruments,  their  duties  and  liabilities  were  the  same  as  though 
they  had  Joined  in  a  single  Instrument 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §{ 
399-409;  Dec  Dig.  i  ITS.*] 

12.  Municipal  Cobpobations  (|  146*)  —  Tbbasubbb  —  Liabilitt  on  Official 
Bonds. 

Where  village  trustees  required  the  village  treasurer  to  give  security 
in  the  sum  of  $25,000,  and  he  executed  two  bonds,  one  for  $15,000,  which 
was  approved  the  same  day,  and  one  for  $10,000,  approved  some  time 
later,  the  approval  of  the  $10,000  bond  did  not  constitute  a  modification 
of  the  resolution  fixing  the  amount  of  security  required. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {i 
319-322;   Dec.  Dig.  i  145.*] 
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13.  Mttnicipai,  Cobpobations  (I  145*)  —  Tbeastjbicb  —  Lxabilitt  on  Offioiai. 
Bonds. 

Where  a  Tillage  treasnrer  reqidrecl  to  give  security  In  the  sum  of  $25,- 
000  gave  two  bonds  In  the  sums  of  $10,000  and  $16,P00,  respectively,  the 
&ct  that  one  of  the  bonds  did  not  conform  to  the  statute  and  apparently 
was  limited  In  Its  scope  to  a  portion.  Instead  of  all  of  the  village  funds, 
did  not  affect  the  other  bond  which  conformed  to  the  statute. 

[Ed.  Mote. — ^For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  f| 
319-322;  Dec.  Dig.  |  145.*] 

14.  Mttnioipal  Cobpobations  (|  173*) — Tbeasubeb  —  LiABirrrT  on  Oitioiai. 
Bonds. 

Under  a  village  treasurer's  bond  conditioned  for  the  faithful  perform- 
ance of  the  treasurer's  duty,  upon  the  treasurer's  failure  to  pay  over 
on  demand  the  funds  of  the  village  which  had  come  into-  his  possession 
to  the  proper  party,  the  treasurer  and  the  sureties  became  liable  on  the 
bond. 

[Ed.  Mote. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  Sf 
39fr-409;   Dec.  Dig.  ^  178.*] 

15.  Municipal  Cobpobations  (S  145*)  —  Tbeasubeb  —  Liabilitt  on  OrFiciAi. 
Bonds — Invalid  Statutoby  Bond. 

Where  a  village  treasurer  required  to  give  security  in  the  sum  of  $25,- 
000  gave  two  bonds,  one  in  the  sum  of  $10,000  and  one  in  the  sum  of 
$15,000,  which  did  not  conform  to  the  statute,  and  was  apparently  limited 
in  its  scope  to  the  particular  fund  for  the  purpose  of  building  a  village 
hall,  but  upon  the  strength  of  such  bond  the  treasurer  was  permitted  to 
receive  and  continue  in  control  of  such  fund,  it  was  enforceable  as  a  com- 
mon-law bond  at  least  to  the  amount  of  its  penalty  for  the  failure  of 
the  treasurer  to  pay  over  such  village  haU  fund  on  demand,  especially 
in  view  of  Public  0£Bcers'  Law  (Consol.  Laws  1909,  c.  47)  {  11,  providing 
that  the  failure  to  execute  an  official  undertaking  in  the  form,  or  by 
the  number  of  sureties  required  by  or  in  pursuance  of  law  or  of  a  surety 
thereto  to  make  an  affidavit  required  by  law,  sliall  not  affect  the  lia- 
bility of  the  sureties  therein. 

[Ed.  Mote. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f§ 
319-322 ;    Dec.  Dig.  §  145.*] 

10.  OiTicEBS  (§  126*) — Statutobt  Bonds — liUsiuTt  on  Opfioial  Bonds. 

Where  the  form  of  an  o£Scial  bond  differs  from  that  prescribed  in  the 
statute  if  founded  upon  a  good  consideration,  the  liability  of  the  surety 
is  measured  by  the  provisions  of  the  statute  rather  than  the  language  of 
the  obligation  itself. 

[Ed.  Mote. — ^For  other  cases,  see  Officers,  Cent  Dig.  §§  220-222;  Dec. 
Dig.  !  126.*] 

17.  Municipal  Cobpobations  (|  146*)  —  Tbeasubeb  —  Liabilitt  on  OrinoiAL 
Bonds. 

Under  Village  Law  (ConaoL  Laws  1909,  c.  64)  §  58,  providing  that  the 
treasurer,  collector,  etc.,  and  such  other  officers  as  may  be  required  by 
the  board  of  trustees  shall  each  execute  to  the  village  and  file  with  the 
Tillage  clerk  an  official  undertaking  in  such  sum  and  with  such  sureties 
as  the  board  of  trustees  sliall  direct  and  approve,  and  that  the  board  of 
trustees  may  at  any  time  require  any  such  officer  to  file  a  new  official 
undertaking  for  such  sum  and  with  such  sureties  as  the  board  shall  ap- 
prove and  Bath  Village  Charter  (Laws  1895,  c.  785)  tit  3,  §  3,  providing 
that  the  board  of  trustees  shall  have  the  management  and  control  of 
the  finances  and  property  of  the  village,  and  that  notwithstanding  some 
of  their  powers  are  therein  specifically  enumerated,  they  shall  have  power 
to  make  such  general  ordinances,  by-laws,  and  regulations  not  repug- 
nant to  the  Constitution  or  laws  of  the  state  as  they  shall  deem  ex- 
pedient for  the  good  government  of  the  village,  the  board  of  trustees  had 
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power  after  the  approval  of  the  village  treasurer's  bond  to  require  the 
giving  of  another  concurrent  or  additional  bond. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  f{ 
819-322;    Dec.  Dig.  §  145.*] 

18.  Municipal  Cobpobations  (S  145') — Tbeasijebb  —  Ltabujit  ow  Official 
Bonds. 

Under  Village  Law  (Consol.  Laws  1909,  c.  64)  {  58,  requiring  the  treas- 
urer and  such  other  officers  as  may  be  required  by  the  board  of  trus- 
tees before  entering  upon  their  duties  to  execute  to  the  village  and  file 
with  the  clerk  an  official  undertaking  to  be  approved  by  the  board  of 
trustees,  and  providing  that  the  board  of  trustees  may  at  any  time  re- 
quire any  such  oflBcer  to  file  a  new  official  undertaking  for  such  sum 
and  with  such  sureties  as  the  board  shall  approve,  where,  after  the  ap- 
proval of  a  village  treasurer's  bond,  a  new  additional  bond  required  by 
the  board  of  trustees  was  given,  accepted,  and  approved  by  formal  reso- 
lution. It  was  valid,  even  though  the  board's  action  In  requiring  the  new 
bond  was  Informal,  and  without  any  evidential  record  in  Its  minute  book. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
819-322;    Dec.  Dig.  §  145.*] 

Two  actions  by  the  Trustees  of  the  Village  of  Bath,  one  against  Dan- 
iel J.  McBride  and  George  W.  Peck,  and  one  against  Daniel  J.  Mc- 
Bride  and  Orlando  W.  Sutton.    Judgment  for  plaintiff  in  both  actions. 

James  McCall,  of  Bath  (Monroe  Wheeler,  of  Bath,  of  counsel),  for 
plaintiff. 
H.  V.  Pratt,  of  Wayland,  for  defendant  Peck. 
J.  O.  Sebring,  of  Corning,  for  defendants  Sutton  and  McBride. 

SAWYER,  J.  By  stipulation  of  the  parties  trial  by  jury  was  waiv- 
ed, and  the  above  cases  tried  and  submitted  to  the  court  together. 

[1]  In  March,  1912,  the  defendant  McBride  was  elected  treasurer 
of  the  village  of  Bath,  and  thereafter  took  and  filed  his  official  oath  to- 
gether with  the  two  undertakings  which  have  become  the  subject  of 
this  litigation.  His  predecessor  in  office  was  one  Charles  L.  Davison, 
by  whom  the  funds  of  the  village  had  been  deposited  in  what  was 
known  as  the  George  W.  Hallock  Bank,  where,  at  the  expiration  of 
his  term  of  office,  a  very  considerable  balance  remained  to  his  credit. 
At  about  the  time  of  the  village  election  .of  1912,  Davison,  who  had 
formerly  been  employed  by  the  bank  but  had  removed  to  Buffalo,  call- 
ed at  the  bank,  and  after  some  conversation  with  McBride  in  his  pres- 
ence instructed  one  of  the  bookkeepers  that  after  he  (McBride)  was 
elected  and  had  qualified  to  transfer  the  funds  of  the  village  to  him, 
stating  that,  when  advised  of  the  amount  of  balances,  he  would  issue 
checks  accordingly.  McBride  was  also  employed  in  the  bank  as  its 
teller,  and  so  continued  until  it  ceased  to  exist.  After  the  election  and 
qualification  of  McBride,  the  accounts,  which  had  theretofore  been 
carried  on  the  books  of  the  bank  in  the  name  of  Charles  L.  Davison, 
as  treasurer,  were  balanced,  and  the  balances  carried  forward  on  the 
books  in  the  name  of  Daniel  J.  McBride,  treasurer,  under  which  style 
and  name  they  were  thereafter  kept.  The  amount  of  the  balances  was 
never,  so  far  as  appears,  communicated  to  Mr.  Davison,  nor  did  he 
ever  by  checks  or  other  instrument  formally  transfer  same  to  Mr.  Mc- 

*For  other  cum  lee  ume  topic  ft  {  mumbiib  in  Dec.  ft  Am.  Digs.  U07  to  date,  ft  Rep'r  Indexes 
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Bride.  Mr.  McBride  admits  that  he  knew  and  understood  that  the 
deposits  of  the  village  funds  with  the  George  W.  Hallock  Bank  had 
been  transferred  on  the  bank's  books  from  his  predecessor  in  office 
to  himself  as  treasurer ;  and  that  he  acquiesced  in  the  manner  of  trans- 
fer, and  thereafter,  as  treasurer,  assumed  possession  and  control  of  the 
account,  is  conclusively  shown  by  the  evidence.  Additional  moneys 
of  the  village  were  received  by  him  personally  and  deposited  in  the 
bank  to  his  credit,  as  treasurer,  and  that  he  was  careful  in  his  business 
methods  is  evidenced  by  his  request  to  the  village  clerk  that  all  village 
deposit  slips  should  be  marked  "village  funds,"  so  that  the  moneys 
should  not  be  inadvertently  placed  upon  the  books  of  the  bank  to  the 
credit  of  other  institutions,  or  organizations,  of  which  he  was  also  the 
treasurer,  and  there  had  accounts  in  his  name  as  such.  Drafts  made  in 
due  course  of  business  by  the  village  authorities  upon  the  funds  in  his 
possession  were  received  by  him  personally,  paid,  and  credited  to  him 
in  his  accounts  as  village  treasurer. 

The  whole  difficulty,  as  far  as  he  is^concerned,  has  arisen  from  the 
fact  that  he  was  acting  in  the  dual  capacity  of  treasurer  of  the  village 
and  teller  of  the  bank  in  which  he  kept  the  village  moneys.  That  the 
village  orders  were  treated  as  checks  upon  the  bank  and  charged  di- 
rectly to  his  account,  instead  of  being  exchanged  for  his  checks  as 
treasurer,  while  not  a  usual  business  method,  is  a  mere  detail,  adopted 
doubtless  for  ease  and  convenience,  and  in  no  manner  alters  or  limits 
his  liability  as  treasurer  of  the  village.  The  transaction  constituted  a 
practical  novation  whereby  he,  as  treasurer,  became  substituted  in  place 
of  his  predecessor  in  office  as  the  depositor  of  the  village  funds  in 
the  Hallock  bank,  and  a  creditor  of  the  bank  therefor.  Shipman  v. 
Bank  of  New  York,  126  N.  Y.  318,  27  N.  E.  371,  12  L.  R.  A.  791,  22 
Am.  St.  Rep.  821. 

The  village  of  Bath  is  organized  by  a  special  charter  known  as 
chapter  785  of  the  Laws  of  1895,  the  provisions  of  which,  so  far  as 
they  relate  to  the  office  of  village  treasurer,  are  found  in  section  11  of 
title  2,  and  section  6  of  title  4  thereof.  These  provisions  are  supple- 
mented by  an  ordinance  of  the  village  adopted  under  the  authority  of 
section  3,  title  3,  of  its  charter,  which  ordinance  amplifies,  to  some  ex- 
tent, the  duties  of  the  treasurer  as  fixed  in  the  charter,  and  provides 
in  detail  for  certain  matters  coming  under  his  jurisdiction  in  the  ordi- 
nary performance  of  his  duties. 

It  is  insisted  by  defendants  that  under  section  380  of  the  Village 
Law  (Consol.  Laws  1909,  c.  64)  certain  provisions  of  section  81  of 
that  act,  not  being  inconsistent  with  the  provisions  of  its  special  char- 
ter, are  applicable  to  the  village  of  Bath  and  the  treasurer  thereof, 
namely,  that  the  treasurer  shall  deposit  all  moneys  received  by  him 
in  banks  designated  by  the  board  of  trustees  subject  to  his  check  a& 
treasurer,  and  shall  not  draw  any  moneys  so  deposited  except  as  in 
that  section  specified. 

[2]  Whether  the  Village  Law  supplements  the  special  charter  in 
this  particular  I  do  not  attempt  to  say,  for  the  reason  that  there  is  no 
evidence  that  the  George  W.  Hallock  Bank,  or  any  other  bank,  was 
ever  designated  by  the  board  of  trustees  as  a  depository  for  the  moneys 
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in  the  hands  of  its  treasurer.  The  case  is  bare  of  any  resolution  to 
that  effect,  and  the  facts  do  not  warrant  the  finding  of  such  a  designa- 
tion by  implication,  if  it  should  be  held  that  such  depository  could  be 
created  by  anything  other  than  formal  resolution.  Both  the  defend- 
ant McBride  and  his  predecessor  in  office  disclaim  any  information 
concerning  such  a  resolution,  and  state  that  they  never  received  any 
instructions  upon  the  subject  from  the  village  authorities.  That  the 
funds  of  the  village  were  being  kept  by  its  various  treasurers  in  this 
bank  was  known  to  the  members  of  the  village  board  is  unquestionably 
true,  and  that  no  objection  thereto  was  made  seems  to  be  conceded.  I 
do  not  apprehend,  however,  that  this  is  sufficient  to  constitute  the  bank 
an  official  depository.  Apparently,  this  bank  had  good  standing  and 
credit  in  the  community,  and  the  village  authorities  resting  for  their 
security  upon  the  responsibility  of  the  treasurer  and  his  sureties  (Til- 
Unghast  v.  Merrill,  151  N.  Y.  135,  45  N.  E.  375,  34  L.  R.  A.  678,  56 
Am.  St.  Rep.  612 ;  City  of  Johnstown  v.  Rodgers,  20  Misc.  Rep.  262, 
45  N.  Y.  Supp.  661)  saw  no  necessity  for  interference  with  his  selec- 
tion of  a  reputable  institution  as  his  depository. 

13]  It  is  urged  by  defendants  that  the  letter  to  the  board  of  village 
trustees  from  John  C.  Farr,  assistant  cashier  of  the  bank,  tmder  date 
of  October  20,  1911,  offering  to  pay  3  per  cent,  upon  the  village  hall 
fund  then  deposited  in  the  bank  to  the  credit  of  the  treasurer  should 
same  be  left  for  a  period  of  six  months,  or  longer,  such  interest  to  be- 
gin as  of  the  date  of  the  original  deposit,  and  the  action  of  the  trustees 
in,  by  resolution,  accepting  such  offer,  and  later  accepting  an  interest 
pa)mient  thereunder  removed  that  fund,  at  least,  from  the  control  of 
the  treasurer,  and  created  the  bank  its  depository  therefor.  The  fund 
in  question  was  of  considerable  amount,  and  the  purpose  for  which 
it  had  been  raised  made  it  quite  likely  that  its  entire  expenditure  by> 
the  board  would  be  deferred  for  some  time.  This  offer  was  undoubt- 
edly intended  by  the  bank  as  an  inducement  for  the  retention  of  the 
deposit  in  that  institution.  It  was  the  duty  of  the  village  authorities 
to  see  to  it  that  this  fund  was  so  handled  that  the  village  should  have 
the  benefit  of  the  normal  accretion  thereto,  and  other  banking  con- 
cerns would  have  taken  it  upon  an  interest  bearing  basis.  This  offer 
of  ^he  bank  therefore  could  have  been  only  for  the  object  of  fore- 
stalling any  action  by  the  trustees  designating  a  depository  other  than 
that  which  the  treasurer  had  himself  selected,  and  the  acceptance  of 
the  offer  by  the  board  construed  in  the  light  of  all  the  circumstances) 
evidences  nothing  except  its  approval  of  the  action  of  the  treasurer 
an'd  willingness,  under  that  condition,  to  leave  his  action  undisturbed. 
As  is  well  said  by  plaintiff :  "It  did  not  bind  the  treasurer  to  keep  the 
funds  there.  It  did  not  limit  his  right  to  transfer  them  to  another 
bank." 

[4]  It  had  np  effect  upon  the  treasurer  whatever,  except  to  relieve 
him  from  the  possible  charge  of  neglect  of  duty  in  failing  to  obtain 
interest  upon  his  village  deposits,  which  interest,  it  needs  no  citation 
of  law  to  establish,  would  have  belonged  to  the  village.  Summing  the 
matter  up,  as  far  as  the  defendant  McBride  is  concerned,  when  he 
had  qualified  and  the  account  was  transferred  upon  the  books  of  the 
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bank  to  his  credit,  he  waived,  as  did  the  bank,  any  formal  check  or 
transfer  thereof  to  him  from  his  predecessor,  and  accepted  the  de- 
posits which  the  accounts  represented  as  so  much  cash  belonging  to 
the  village  for  which  he  was  the  official  custodian.  He  had  the  right 
as  treasurer,  had  he  so  desired,  to  immediately  check  the  moneys  out 
of  the  Hallock  Bank,  and  place  them  elsewhere  in  his  discretion.  He 
had  the  utmost  freedom  to  select  his  bank  of  deposit,  and  by  accepting 
this  account,  and  thereafter  leaving  it  undisturbed,  he,  for  himself, 
chose  this  bank  as  the  place  for  depositing  his  funds,  as  treasurer. 
When,  therefore,  the  bank  failed,  as  it  afterwards  did,  he  remained 
liable  for  the  balance  still  standing  to  his  credit,  notwithstanding  he 
had  acted  in  good  faith  and  without  knowledge  or  intimation  of  its 
insolvency,  under  the  rule  laid  down  in  Tillinghast  v.  Merrill,  supra, 
)and  City  of  Johnstown  v.  Rodgers,  supra. 

[5]  Following  the  election  and  filing  of  his  (^cial  oath,  as  treasurer 
by  the  defendant  McBride,  and  on  the  19th  day  of  March,  1912,  the 
trustees  of  the  village  by  a  resolution  then  adopted  fixed  his  official 
bonds,  as  such  treasurer,  in  the  sum  of  $25,000.  In  compliance  with 
this  resolution,  there  was  thereafter  prepared  and  executed  by  him  two 
bonds,  one  in  the  sum  of  $10,000,  and  one  in  the  sum  of  $15,000. 
Both  were  executed  upon  the  2d  day  of  April,  1912,  and  that  for  $15,- 
000  was  upon  the  same  day  approved  by  the  trustees,  while  approval 
of  that  for  $10,000  was  not  had  until  the  16th  day  of  April.  Both 
were,  however,  delivered  to  the  village  clerk  upon  the  2d,  and  the  dif- 
ference in  the  dates  of  approval  is  satisfactorily  explained  and  im- 
material.   Public  Officers'  Law  (Consol.  Laws  1909,  c.  47)  §  12. 

[B]  Upon  each  of  these  bonds  one  William  N.  Hallock  qualified  as 
surety.  Mr.  Hallock  was  a  partner  in  and  engaged  in  l^e  active  man- 
agement of  the  George  W.  Hallock  Bank.  He  had  also  some  time 
prior  thereto  been  elected,  and  was  then  serving  as  one  of  the  trustees 
of  the  villager  of  Bath.  That  he  had,  or  ought  to  have  had,  knowl- 
edge of  the  financial  situation  of  his  bank,  is  evident.  Neither  of  these 
facts,  however,  serve  to  relieve  the  principal  or  the  other  sureties  from 
liability  upon  the  bonds.  Board  of  Supervisors  v.  Otis,  62  N.  Y.  88. 
These  instruments,  having  been  signed  by  him  and  approved,  fall 
within  the  same  general  principle  as  do  those  executed  by  attorneys 
in  violation  of  the  rule;  that  is  to  sa^,  are  valid  obligations  against 
both  him  and  those  with  whom  he  is  joined.  Willmont  v.  Meserole, 
48  How.  Prac.  430. 

[7]  Coincident  with  the  failure  of  his  bank  Mr.  Hallock,  however, 
made  and  filed  a  petition  in  bankruptcy,  and,  probably  for  that  reason, 
has  not  been  made  a  defendant  in  these  actions.  The  bonds  being  joint 
and  several,  this  was  unnecessary,  for  it  was  optional  with  the  plain- 
tiff to  sue  or  refrain  from  suing  such  of  the  parties  thereto  as  it  might 
be  advised. 

[8]  After  the  failure  of  the  bank,  plaintiff  caused  a  lawful  order 
to  be  presented  to  the  defendant  McBride  demanding  payment  to  its 
payee  of  the  village  moneys  in  his  possession,  which  pajrment  was  by 
him  refused.  Thereafter,  and  on  June  18,  1912,  the  defendant  Mc- 
Bride resigned  his  office  as  treasurer,  at  which  time  there  was  deposit- 
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ed  to  his  credit  as  such  in  the  bank  a  sum  of  money  in  excess  of  $21,- 
000 ;  no  one  was  appointed  to  succeed  him  until  after  the  1st  of  Sep- 
tember in  that  year.  In  this  interim  there  was  declared  to  the  credi- 
tors of  the  George  W.  Hallock  Bank  a  10  per  cent,  dividend ;  plain- 
tiff after  such  resignation  had  filed  with  the  proper  authorities  a  claim 
against  the  bankrupt  estate  for  the  moneys  so  remaining  on  deposit  to 
the  credit  of  defendant  McBride  as  its  treasurer  at  the  time  of  the 
bankruptcy,  which  claim  was  allowed,  and  on  or  about  the  28th  day  of 
August,  1912,  such  10  per  cent,  dividend  thereon,  amounting  to  $2,157.- 
43,  was  paid  by  the  trustee  in  bankruptcy  to  the  plaintiff.  That  these 
moneys  so  deposited,  notwithstanding  they  were  deposited  by  and 
owing  to  its  former  treasurer,  belonged  to  the  plaintiff  cannot  be  suc- 
cessfully controverted,  and  the  action  of  plaintiff's  board  of  trustees 
in  making  claim  therefor,  there  being  then  no  treasurer  of  the  plain- 
tiff, in  no  respect  alters  the  legal  status  of  defendants.  Supervisors 
V.  Bank  of  Havana,  5  Hun,  649.  It  was  not  such  an  act  of  control  as 
indicates  the  previous  designation  of  the  bank  as  the  depository  of  its 
funds  by  plaintiff,  nor  a  waiver  of  its  rights  upon  the  bonds.  Its  only 
effect  is  to  lessen  the  amount  for  which  defendants  might  otherwise 
ultimately  be  called  upon  to  respond. 

[9]  The  $10,000  bond,  which  the  defendant  Peck  signed  as  surety, 
conforms  with  the  requirements  of  the  charter  of  the  village  of  Bath, 
and  after  the  formal  recitals  continues  as  follows : 

"Whereas,  Daniel  J.  McBrlde,  above  named,  has  been  duly  elected  treasurer 
of  the  village  of  Bath,  and  by  reason  whereof  will  receive  into  his  hands 
divers  sums  of  moneys,  goods,  and  chattels,  and  other  things,  the  property  of 
said  village. 

"The  condition  of  this  obligation  la  such,  that  if  the  above  named  Daniel 
J.  McBrlde,  his  executors  or  administrators  shall  faithfully  execute  the  du- 
ties of  his  said  office,  and  properly  account  for  and  turn  over  all  moneys,  or 
other  property  of  said  village,  received  by  him,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue." 

Prior  to  the  failure  of  the  George  W.  Hallock  Bank,  the  defendant 
McBride  had  paid  out  upon  orders  issued  by  the  plaintiff  all  the  funds 
in  his  custody  as  treasurer,  except  those  belonging  to  the  village  hall 
fund,  so  called.  It  is  claimed  by  the  defendant  Peck  that,  if  it  shall 
be  held  that  the  defendant  McBride  is  liable  for  the  moneys  standing 
upon  the  books  of  the  bank  to  his  credit  as  treasurer,  nevertheless  no 
recovery  can  be  had  against  him,  for  the  reason  among  others  that 
his  obligation  was  understood  by  him  to  be  a  security  only  for  the 
funds  of  the  village  other  than  those  known  as  the  "village  hall  fund," 
and,  inasmuch  as  all  such  other  funds  have  been  withdrawn  from  and 
paid  over  by  the  treasurer,  his  contract  has  been  fulfilled. 

Upon  the  trial  there  was  received,  by  agreement  of  counsel,  certain 
testimony  to  the  effect  that  both  before  and  when  the  bond  was  signed 
defendant  Peck  was  assured  by  Mr.  Hallock  it  had  no  relation  what- 
ever to  the  building  fund,  that  that  fund  had  been  provided  for  by  a 
resolution  of  the  trustees  requiring  two  bonds,  and  that  this  one  had 
nothing  to  do  with  the  other.  This  testimony  was  received  subject 
to  a  motion  to  strike  out,  which  was  to  be  passed  upon  by  the  court 
upon  consideration  of  the  whole  case.    That  this  testimony  is  at  vari- 
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ance  with  the  terms  of  the  written  instrument  is  apparent,  but  it  will  be 
observed  that  neither  the  principal  nor  the  obligee  for  whose  benefit  the 
bond  was  given  took  any  part  in,  or  had  knowledge  of  this  statement. 
The  bond  spoke  for  itself  and  the  facts  were  within  Mr.  Peck's  op- 
portunity to  ascertain.  It  was  practically  nothing  more  than  a  repre- 
sentation of  law  made  by  one  surety  to  another ;  under  such  circum- 
stances it  in  no  wise  operates  to  limit  the  force  of  the  agreement  as  it 
was  made  and  signed.  5  Cyc.  817.  That  Mr.  Hallock  was  at  the 
tifne  a  trustee  of  the  village  as  well  as  part  owner  of  the  bank  where 
the  funds  were  expected  to  be  deposited  is  conceded ;  but  such  state- 
ment made  by  him  unofficially  and  for  the  evident  purpose  of  obviating 
the  necessity  of  paying  out  from  his  bank  these  deposits  in  cash  are 
not  binding  upon  plaintiff,  nor  do  they  militate  against  its  right  to  en- 
force the  solemn  sealed  instnmient  according  to  its  terms.  To  hold 
otherwise  would  be  simply  to  point  out  a  way  whereby  any  surety 
might,  if  he  saw  fit,  escape  from  his  obligation.  For  these  reasons  the 
evidence  is  permitted  to  stand,  and  plaintiff's  motion  to  strike  out  is 
denied  with  the  usual  exception. 

[10, 11]  The  resolution  of  the  trustees  demanded  that  the  defend- 
ant McBride  give  security  as  treasurer  in  the  sum  of  $25,000,  and  that 
this  resolution  was  attempted  to  be  complied  with  by  the  giving  of  two 
bonds,  one  for  $10,000  and  one  for  $15,000,  is  quite  evident.  Not- 
withstanding the  charter  uses  the  word  "bond"  and  the  Public  Officers' 
Law  the  word  "undertaking"  in  the  singular,  this  is  authorized,  and 
where  the  indemnifying  sureties  assume  their  obligations  by  separate 
instruments,  instead  of  upon  the  same,  no  difference  of  duty  or  liability 
exists  from  that  incident  to  a  joinder  in  a  single  instrument.  Nation- 
al Surety  Co.  v.  Di  Marsico,  55  Misc.  Rep.  302,  105  N.  Y.  Supp.  272. 

[12]  It  is  suggested  by  counsel  that  the  approval  of  this  $10,000 
bond  constituted,  in  fact,  a  modification  of  the  original  resolution  fix- 
ing at  $25,000  the  amount  of  security  to  be  given ;  but  to  my  mind  it 
has  not  this  effect,  and  the  intention  of  the  village  to  demand  and  of 
the  treasurer  to  give  security  to  the  full  extent  of  $25,000  is  apparent 
throughout  the  entire  transaction. 

[13]  If  the  two  bonds  given  by  the  treasurer  had  been  similar  in 
terms,  the  sureties  upon  each  would  have,  unquestionably,  been  re- 
sponsible to  plaintiff  to,  at  least,  the  stipulated  amount  of  their  re- 
spective obligations  upon  failure  of  their  principal  to  pay  over  on  de- 
mand to  the  proper  authority  the  moneys  in  his  keeping.  That  one 
of  the  bonds  is  couched  in  language  other  than  that  which  the  statute 
prescribes  and  is  apparently  limited  in  its  scope  to  a  portion  instead 
of  all  the  village  moneys  does  not  render  the  other,  which  is  concededly 
according  to  lawful  direction,  utterly  valueless.  If  one  is  good  and  the 
other  bad,  plaintiff  need  only  suffer  pro  tanto.  That  the  bond  under 
consideration  was  limited  in  its  penalty  to  but  a  portion  of  the  full 
amount  required  would  not  seem  to  constitute  a  valid  cause  for  com- 
plaint by  the  sureties  thereto.  In  fact,  it  might  with  some  plausibility 
be  argued  by  plaintiff  that,  notwithstanding  such  limitation,  the  sure- 
ties thereto  were  holden  to  the  full  extent  of  the  $25,000.  For  the 
village  of  Bath  the  authorized  resolutions  of  its  trustees  are  law,  and 
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the  Public  Oflficers  Law,  which  is  probably  applicable,  provides  that, 
"if  no  sum  or  a  different  sum  from  that  required  by  or  in  pursuance 
of  law,  be  specified  in  the  undertaking,  it  shall  be  deemed  to  be  an  un- 
dertaking for  the  amount  so  required,"  and,  "If  no  sum  be  required 
by  or  in  pursuance  of  law  to  be  so  specified,  and  a  stmi'  be  specified  in 
the  undertaking,  the  sum  so  specified  shall  not  limit  the  liability  of  the 
sureties  therein."    Public  Officers  Law,  §  11. 

[14]  This  bond  was  given  by  the  treasurer,  and,  among  other  thin^, 
recites  that  it  stands  as  security  for  the  fdthful  performance  of  his 
duties  as  such.  It  was  the  duty  of  the  treasurer  to  pay  over  on  de- 
mand to  the  proper  party  all  the  funds  of  the  village  which  had  come 
into  his  possession.  This  he  failed  to  do,  and  thereupon  the  obligation 
ripened,  and  in  an  action  for  its  violation  the  principal  and  the  sureties 
thereto  must  meet  their  engagement.  National  Surety  Co.  v.  Di 
Marsico,  supra;  Olean  v.  King,  116  N.  Y.  355,  22  N.  E.  559;  Mayor 
V.  Goldman,  125  N.  Y.  395,  26  N.  E.  456;  Public  Officers  Law,  §  12. 

[15]  The  $15,000  bond,  upon  which  the  defendant  Sutton  is  surety, 
by  its  conditions  fails  to  comply  in  form  to  that  prescribed  for  sudi 
a  bond  by  either  the  village  charter  or  by  section  11  of  the  Public  Of- 
ficers Law.  An  extraordinary  sum  of  money  had  been  raised  by  the 
village  for  the  purpose  of  erecting  a  new  public  building,  and  these 
moneys  were  held  by  the  treasurer  and  deposited  to  the  credit  of  a 
separate  fund  known  as  the  "village  hall  fund." 

This  bond  was  apparently  limited  to  that  fund  by  the  following  lan- 
guage: 

"Whereas,  the  said  Daniel  J.  McBrlde,  has  l>een  elected  treasurer  of  the 
village  of  Bath,  the  corporation  of  the  second  part  as  aforesaid,  and  as  sndi 
will  receive  the  moneys  raised  for  the  purpose  of  building  a  village  ball  and 
said  trustees  have  fixed  the  amount  of  said  treasurer's  bond  for  this  purpose 
in  the  sum  of  fifteen  thousand  dollars. 

"The  condition  of  this  obligation  is  such,  that  if  said  Daniel  J.  McBrlde 
safely  keeps  said  village  haU  funds,  pays  them  over  as  directed  by  the  said 
party  of  the  second  part  and  whenever  required  by  the  party  of  tiie  second 
part  or  its  board  of  trustees  renders  a  true  and  accurate  account  of  all  his 
transactions  In  regard  thereto  and  at  the  expiration  of  his  term  of  office,  or 
sooner  if  so  required  pays  over  any  balance  of  said  moneys  in  his  hands  to 
bis  successor  in  office  or  such  other  person  as  the  trustees  of  the  village  of 
Bath  name,  then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue." 

If  it  be  a  valid  obligation,  the  claim  of  the  village,  under  this  bond, 
has  fully  matured.  All  the  moneys  in  the  village  treasury  had  been  de- 
posited by  the  defendant  McBride  in  the  George  W.  Hallock  Bank, 
and  afterwards  from  time  to  time  withdrawn  until  at  its  failure  there 
remained  only  moneys  belonging  to  the  village  hall  fund.  After  the 
happening  of  that  event  payment  of  such  balance  to  plainti£F  was  by 
him  refused.  No  question  of  priority  of  responsibility  between  the 
bondsmen  upon  the  two  bonds  exists  frcHn  the  fact  that  the  $10,000 
bond  covers  all  the  moneys  in  the  hands  of  the  treasurer,  while  the 
$15,000  bond  seems  to  cover  only  those  belonging  to  the  village  hall 
funds ;  no  moneys,  other  than  those  belonging  to  the  village  hall  funds, 
were  in  his  custody  at  the  time  of  this  demand,  nor  at  the  commence- 
ment of  this  action. 
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The  resolution  of  the  board  of  trustees  demanding  security  from  the 
treasurer  to  the  amount  of  $25,000  clearly  contemplated  the  statutory 
security,  and  when  or  why,  or  at  whose  suggestion,  one  of  the  bonds 
was,  in  form,  made  otherwise  does  not  appear.  The  fact,  however,  re- 
mains uncontradicted  that  upon  the  streiigth  of  this  bond  the  treasurer 
of  the  village  was  permitted  by  the  trustees  to  receive  and  continue  in 
control  of  the  funds  to  which  the  bond  related.  The  rule  is  well  set- 
tled that  one  voluntarily  assuring  the  good  conduct  of  a  public  officer 
is  not  permitted  to  escape  his  obligation  by  informalities  in  the  instru- 
ment which  evidences  his  act,  and  the  many  adjudications  of  this 
principle  have  been,  by  the  L^slature,  enacted  into  positive  statute,  as 
follows : 

"The  failure  to  execute  an  official  undertaking  in  the  form,  or  by  the  num- 
ber of  sureties  required  by  or  In  pursuance  of  law,  or  of  a  surety  thereto  to 
make  an  affidavit  required  by  or  In  pursuance  of  law,  or  in  the  form  so  re- 
quired, or  the  omission  from  such  an  undertaking  of  the  approval  required 
by  or  In  pursuance  of  law,  shall  not  afTect  the  liability  of  the  suxetlea 
therein."    PnbUc  Officers  Law,  i  11. 

[18]  In  cases  where  the  form  of  the  instrument  differs  frcKn  that 
prescribed  in  the  statute,  if  founded  on  a  good  consideration,  as  is 
the  bond  here  presented,  the  liability  of  the  surety  is  held  to  be  meas- 
ured by  the  provisions  of  the  statute,  instead  of  the  language  of  the 
obligation  itself.  City  of  Mt.  Vernon  v.  Kenlon,  97  App.  Div.  191- 
197,  89  N.  Y  Supp.  817. 

I  do  not  overlook  the  fact  that  the  application  of  this  principle  to 
the  circumstances  before  the  court  in  the  case  last  cited  has  been  dis- 
approved by  the  Court  of  Appeals  (City  of  Mt.  Vernon  v.  Brett, 
193  N.  Y.  276-287,  86  N.  E.  6),  but  the  general  principle  that  the  es- ' 
sence  of  the  transaction  controls,  and  the  liability  of  a  surety  is  fixed 
by  the  statute  under  which  the  bond  is  given  instead  of  the  phrase- 
ology of  the  instrument  itself  is  affirmed.  In  that  case  two  sections 
of  the  charter  of  the  plaintiff  city  provided  for  the  bond  of  the  receiv- 
er of  taxes.  These  sections  differed  in  their  requirements,  and  the 
Court  of  Appeals  went  no  further  than  to  say  that  in  the  application 
of  the  rule  the  Appellate  Division  mistook  the  appropriate  section. 

I  do  not,  however,  decide  that  this  $15,000  bond  is  a  statutory  instru- 
ment. None  of  the  contingencies  necessary  to  require  me  to  pass  upon 
that  question  have  arisen,  and,  if  recovery  upon  the  $10,000  bond  is 
confined  to  its  penalty,  the  makers  thereof  cannot  be  heard  to  complain 
because  plaintiff  failed  to  require  of  its  treasurer  in  statutory  form 
the  full  amount  of  security  fixed  by  its  resolution.  The  rights  of  the 
sureties  upon  the  several  bonds  between  themselves  are  not  raised  by 
these  pleadings,  nor  now  under  consideration.  No  loss  has  happened 
to  plaintiff  except  of  moneys  in  its  village  hall  fund,  and  aside  from 
his  failure  to  pay  over  that  fund  on  demand  the  defendant  McBride 
has  faithfully  executed  the  duties  of  his  office  as  treasurer.  Under 
these  circumstances  it  is  immaterial  whether  this  bond  can  be  con- 
strued as  an  indemnity  against  the  loss  of  the  other  moneys  of  tiie  vil- 
lage. The  very  contingency  which  the  bond  in  terms  engaged  to  pro- 
tect plaintiff  against  has  arisen,  and  in  equity  its  makers  cannot  avoid 
142  N.Y.S.— 66 
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responsibility  because  it  failed  to  guarantee  all  the  official  acts  of  its 
principal,  nor  because  it  is  not  broad  enough  in  form  to  cover  other 
possible  losses  which  have  not  occurred. 

[17, 18]  As  above  pointed  out,  it  was  undoubtedly  understood  by 
all  parties  to  be  in  compliance  with  the  resolution  fixing  the  treasurer's 
bond  at  $25,000.  Were  this  otherwise  and  the  approval  of  the  $10,- 
000  bond  a  virtual  amendment  of  that  resolution  reducing  the  require- 
ment to  that  amount,  it  was  still  competent  for  plaintiff  to  exact  an- 
other concurrent  or  additional  bond  to  meet  the  exigencies  of  its  busi- 
ness conditions,  and  such  security  given,  accepted,  and  by  formal  reso- 
lution approved  would  be  valid,  even  though  the  requirement  was  in- 
formally had  and  without  evidential  record  in  plaintiff's  minute  book. 
Bath  Charter,  tit.  3,  §  3 ;  Village  Law,  §  58.  Whether  this  bond  is 
to  be  considered  as  a  compliance  with  the  resolution  spoken  of  or  as 
one  executed  in  furtherance  of  the  general  power  of  plaintiff  to  pro- 
tect itself  from  loss  seems  of  little  moment.  It  was  effectual  for  the 
purpose  for  which  it  was  given,  viz.,  to  entitle  the  defendant  McBride 
to  assume  the  duties  of  the  office  to  which  he  had  been  elected,  so 
far,  at  least,  as  concerned  the  village  hall  funds.  It  was  founded  upon 
good  and  sufficient  consideratiwi,  understandingly  entered  into  by  com- 
petent parties,  without  fraud  or  unlawful  compulsion,  for  a  purpose 
not  legally  prohibited,  and  has  been  acted  upon  by  the  plaintiff  for 
whose  benefit  and  protection  it  was  given.  These  qualities  give  it  legal 
life  and  make  it  enforceable  as  a  common  law  bond,  the  validity  of 
which  both  its  principal  and  sureties  are  estopped  from  denying.  City 
of  Mt.  Vernon  v.  Brett,  supra ;  National  Surety  Co.  v.  Di  Marsico,  su- 
pra ;  Gein  v.  Little,  43  Misc.  Rep.  421, 89  N.  Y.  Supp.  488.  Counsel  for 
defendant  Sutton  has  called  attention  to  various  cases  decided  in  other 
jurisdictions,  which  in  the  main  accord  in  principle  with  the  adjudica- 
tions of  our  appellate  tribunals.  Hobbs  v.  United  States,  17  Ct.  CI. 
189,  is  disposed  of  upon  the  conceded  fact  that  the  depository  was 
selected  by  the  Secretary  of  the  Treasury,  and  the  nominal  custodian 
of  the  moneys  involved  therefore  relieved  from  responsibility  for  their 
loss  without  his  fault.  Perley  v.  Muskegon,  32  Mich.  132,  20  Am. 
Rep.  637,  involves  the  same  question  and  is  similarly  disposed  of.  In 
Wilkes-Barre  v.  Rockafellow,  171  Pa.  177,  33  Atl.  269,  30  L.  R.  A. 
393,  50  Am.  St.  Rep.  795,  the  city  treasurer  in  his  private  capacity 
had  actually  borrowed  from  the  sinking  fund  commissioners  certain 
moneys  they  were  required  to  invest,  which  transaction  was  reported 
to  and  approved  by  the  city  council  as*  a  loan  in  distinguishment  from 
the  moneys  held  by  him  as  a  city  official.  Upon  that  showing  the  sure- 
ties upon  his  official  bond  were  held  not  accountable  for  its  safe-keep- 
ing. 

Swartwout  v.  Mechanics'  Bank,  5  Denio,  555,  was  based  upon  the 
attempt  of  a  bank  selected  as  a  depository  by  the  officer  himself  to 
withhold  payment  of  his  credit  from  his  assignee,  and  apply  same  as 
an  offset  against  a  debt  claimed  to  be  owing  it  upon  another  account 
standing  in  the  name  of  his  principal.  It  was  held  that  under  those 
circumstances,  as  between  the  bank  and  the  officer  the  moneys  belong- 
ed to  the  officer,  and  inferentially  that  the  rights  of  the  principal  must 
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be  enforced  against  the  officer  and  his  bondsmen,  which  is  precisely 
in  line  with  the  general  doctrine  hereinbefore  referred  to  and  fol- 
lowed. 

Findings  may  be  prepared  and  submitted  for  signature  in  accordance 
with  the  foregoing,  proper  provision  to  be  made  therein  for  the  ap- 
plication of  the  amount  collected  by  plaintiff  from  the  receiver  in  bank- 
ruptcy. 

Judgment  for  plaintiff  in  both  actions,  with  costs. 


WEISSENBURGER  et  al.  v.  WILLIAMS  et  aL 

(Supreme  Conrt,  Special  Term,  Erie  County.    June,  1913.) 

1.  SFBcmc  Pebfokuance  ({  132*) — Enforcement  of  Jttdqiient — Gonteitpt. 
Judiciary  Law  (Consol.  Laws  1909,  c.  30)  proTides,  by  section  756,  that, 
upon  neglect  or  refusal  to  obey  an  order  of  court  requiring  the  payment 
of  a  specified  sum  of  money,  the  court  may  commit  the  defender  to  prison 
until  payment  Is  made,  and  by  section  753,  subd.  3,  that  a  party  ordered 
to  pay  a  sum  of  money  in  a  case  where  execution  therefor  cannot  be 
awarded  may  be  punished  for  contempt.  Code  Civ.  Proc.  ff  1240,  1241, 
provide  that  a  final  judgment  for  a  sum  of  money  or  directing  the  pay- 
ment of  a  sum  of  money  may  be  enforced  by  execution,  and  that  such 
Judgment  may  be  enforced  by  contempt  proceedings  where  It  cannot  be 
enforced  by  execution.  The  judgment.  In  an  action  for  specific  perform- 
ance of  a  contract,  ordered  that  defendant  accept  the  deed,  and  pay 
plaintiff  upon  delivery  or  tender  thereof  the  sun<  of  $1,350  with  inter- 
est, and  that,  on  refusal  to  accept  the  deed,  plaintiff  should  file  it  with 
the  clerk,,  whereupon  defendant  should  pay  plaintiff  the  amount,  and  that 
plaintiff  have  execution  therefor.  Held  that,  as  the  judgment  ordered 
the  payment  of  a  sum  of  money,  the  only  remedy  was  by  execution,  so 
tliat  the  judgment  was  not  enforceable  by  contempt  proceedings. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  {$ 
436-438;   Dec.  Dig.  i  132.*] 

Action  by  Frank  M.  Weissenburger  and  one  against  Douglas  Wil- 
liams and  one.  Motion  by  plaintiffs  for  an  order  directing  that  de- 
fendants be  punished  for  failing  to  comply  with  directions  containcj 
in  the  judgment.    Denied. 

Albert  G.  Lange,  of  Buffalo,  for  plaintiffs.     • 
Robert  W.  Farrington,  of  Buffalo,  for  defendants. 

EMERY,  J.  In  the  month  of  March,  this  year,  the  plaintiffs  pro- 
cured a  judgment  against  the  defendants,  which  reads  as  follows,  after 
the  formal  recitals: 

"Ordered,  adjudged,  and  decreed  that  the  agreement  set  forth  In  the  com- 
plaint in  this  action  and  duly  proven  upon  the  trial  be  specifically  performed ;. 
that  the  defendants  and  each  of  them  receive  and  accept  the  deed  of  convey- 
ance heretofore  tendered  to  them  July  11,  1912,  and  pay  plaintiffs  upon 
delivery  or  tender  of  said  deed  the  sum  of  $1,350,  together  with  Interest 
thereon  from  July  11,  1912;  It  is  further  ordered,  adjudged,  and  decreed 
that,  if  the  defendants  refuse  to  receive  and  accept  said  deed,  the  plain- 
tiffs file  the  same  with  the  clerk  of  this  court;  that  upon  such  delivery  or 
filing  the  defendants  pay  plaintiffs  or  their  attorney  the  purctiase  price,  to 

*For  other  cuw  M«  tamt  topic  A  9  muubib  In  Dee.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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wit,  $1,350,  togetber  with  interest  thereon  from  July  11,  1912,  and  the  sum 
of  $107.85  costs  of  this  action,  and  that  they  have  execution  therefor." 

And  this  is  the  return  of  an  order  requiring  the  defendants  to  show 
cause  why  they  should  not  be  punished  for  their  failure  to  ccwnply  with 
the  directions  contained  in  the  judgment. 

The  counsel  for  plaintiffs  urges  that  this  is  their  remedy,  and  cites 
the  court  to  section  756  of  the  Judiciary  Law  (Consol.  Laws  1909,  c. 
30)  in  support  thereof. 

There  is  no  absolute  or  unqualified  direction  in  the  judgment  that 
the  defendants  shall  receive  and  accept  the  deed,  as  it  is  also  provided 
that,  if  they  should  refuse  to  do  so,  the  deed  shall  be  filed  with  the 
clerk  of  the  court,  and  that  upon  such  delivery  or  filing  the  defend- 
ants shall  pay  the  amount  of  the  judgment,  and  that  plaintiffs  shall 
have  execution  therefor.  The  affidavit  states  that  the  deed  was  ten- 
dered and  a  demand  made  for  payment  of  the  judgment,  which  de- 
fendants refused  because  they  did  not  have  the  sum  of  $1,350  to  pay 
for  the  property. 

We  do  not  understand  that  plaintiflFs'  counsel  seeks  to  punish  the 
defendants  on  account  of  their  refusal  to  receive  the  deed,  but  rather 
because  of  their  refusal  to  receive  and  accept  it,  and  pay  the  money 
as  directed  in  the  judgment.  Besides,  the  direction  is  in  the  alternative, 
that  the  deed  shall  be  filed  in  case  of  such  refusal  to  accept.  The  only 
remedy  provided  for  the  collection  of  a  sum  of  money  directed  to  be 
paid  by  judgment  is  by  the  issuing  of  an  execution  therefor,  and  that 
is  just  what  this  judgment  provides.  Section  753,  Judiciary  Law, 
subd.  3 ;  Code  of  Civil  Procedure,  §§  1240,  1241.  In  an  action  for 
specific  performance,  the  judgment  directed  defendant  to  accept  the 
deed  tendered,  pay  a  certain  sum  of  the  purchase  price,  and  execute  a 
bond  and  mortgage  for  the  balance.  It  was  held  that  defendant  could 
not  be  punished  as  for  contempt  in  refusing  to  pay  the  money,  not  only 
for  a  refusal  to  execute  the  bond,  etc.,  which  he  was  willing  to  do; 
that  the  only  remedy  was  to  issue  execution  on  the  judgment  for  col- 
lection of  the  money  directed  to  be  paid.  Kittel  v.  Stueve,  11  Misc. 
Rep.  279,  32  N.  Y.  Supp.  272;  affirmed,  146  N.  Y.  380,  41  N.  E.  89. 
This  decision  has  never  been  doubted  or  questioned;  and  it  is  cited 
in  Potter  v.  Rossiter,  109  App.  EHv.  36,  95  N.  Y.  Supp.  1036. 

The  motion  for  an  order  directing  that  the  defendants  be  punished 
must  be  denied. 

Motion  denied,  with  $10  costs  of  motion. 
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(80  Misc.  Bep.  609.) 

In  re  HIGGINS. 

(Surrogate's  Gonrt,  Kings  Connty.    May,  1913.) 

EZXOUTOBS  AND  ADMINIBTBATOBa   ({  485*) — AOOOUNTINO — PbOCXEDINOS  TO  BB- 
VOKE  IiETTEItS — COUKSEL  FEES. 

'  An  administratrix  was  entitled  to  an  allowance  from  the  estate  for  the 
amoant  paid  for  the  services  of  counsel  In  proceedings  to  revoke  her 
letters,  In  .which  It  was  found  that  she  was  Intestate's  lawful  widow,  and 
at  all  times  rightfully  In  office  as  administratrix. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  I  2068;   Dec.  Dig.  §  485.*] 

Judicial  settlement  of  the  accounts  of  Gertrude  S.  Higgins,  as  ad- 
ministratrix, etc.,  of  Thomas  C.  Higgins,  deceased.  Decreed  accord- 
ing to  opinion. 

Jay  &  Smith,  of  Brooklyn  (Alfred  G.  Reeves,  of  New  York  City, 
and  William  H.  E.  Jay,  of  Brooklyn,  of  counsel),  for  accountant. 
Sparks  &  Fuller,  of  Brooklyn,  for  Edwin  E.  Higgins. 
Wilber  &  Yetter,  of  Binghamton,  for  Edith  Cooke  and  Mary  Cooke. 

KETCHAM,  S.  The  accounting  administratrix  asks  that  she  be 
allowed  from  the  estate  the  simis  paid  by  her  to  counsel  for  their 
services  rendered  in  resisting  a  proceeding  to  revoke  her  letters.  In 
that  proceeding  her  removal  was  sought  upon  the  sole  ground  that 
she  was  not  the  widow  of  the  intestate,  and  the  result,  to  which  the 
efforts  of  her  counsel  contributed,  was  that  she  was  found  to  be  the 
lawful  widow  and  to  have  been  at  all  times  rightfully  in  the  office  of 
administratrix. 

Whatever  may  be  the  rule  in  a  case  where  an  officer  merely  escapes 
removal  without  an  affirmative  finding  that  he  has  an  inherent  and  un- 
questionable right  to  the  office,  it  must  be  that,  when  an  administrator 
has  been  threatened  in  the  office  to  which  he  is  finally  found  to  be  en- 
titled, the  estate  should  bear  the  expense  which  the  unwarranted  at- 
tack has  imposed  upon  the  rightful  incumbent  An  administrator 
whose  right  to  the  office  is  finally  vindicated  has  always  been  in  the 
place  where  the  law  stationed  him.  He  has  made  oath  that  he  would 
discharge  its  duties.  He  has  no  right  to  surrender  his  office  merely 
by  his  own  will.  He  can  only  be  released  by  permission  and  upon 
proof  of  the  facts  which  justify  his  discharge.  Hence,  if  it  turn  out 
that  he  has  belonged  in  the  office  at  all  times  since  his  appointment,  it 
must  result  that  it  has  always  been  not  only  his  privilege,  but  his  duty, 
to  stay  where  he  belonged.  To  hold  on  to  the  charge  which  has  been 
properly  intrusted  to  him  is  only  one  of  the  duties  of  his  administra- 
tion, and  the  just  and  reasonable  expense  attendant  upon  any  perform- 
ance of  his  duty  is  chargeable  upon  the  estate. 

But  in  this  case  the  administratrix,  in  vindicating  her  title  to  the 
office,  obtained  a  finding  which  also  established  her  right  to  an  interest 
in  the  estate  of  her  intestate,  and  it  is  therefore  urged  that  her  dis- 
bursements in  obtaining  that  result  were  made  in  her  own  behalf  and 
were  not  in  the  interest  of  the  estate. 
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The  primary  subject  of  the  controversy  in  which  these  fees  were 
incurred  was  the  office  of  administratrix.  Her  right  and  duty  to  de- 
fend that  office  were  not  lessened  by  the  incident  that  the  facts  nec- 
essarily shown  in  defense  of  her  office  were  also  conclusive  upon  other 
rights  and  interests  personal  to  herself.  If  an  administrator  is  ordi- 
narily to  be  allowed  compensation  for  his  expense  in  maintaining  the 
office  solely  because  he  ought  to  keep  it,  why  should  the  concurrence  of 
selfish  incentive  for  doing  his  manifest  duty  make  that  duty  any  less? 
The  reasoning  upon  which  this  allowance  is  resisted  would  make  it 
impossible  ever  to  indemnify  any  person  rightfully  holding  the  office 
for  any  expense  incurred  in  defending  his  right  thereto,  for  it  is  diffi- 
cult to  conceive  of  an  office  the  incumbent  of  which  is  not  entitled  to 
compensation  for  the  discharge  of  his  trust. 

The  Case  of  Ordway,  196  N.  Y.  95,  89  N.  E.  474,  contains  nothing 
against  the  claim  of  the  administratrix  and  much  to  justify  her  claim. 
The  coimsel  fees  there  considered  were  not  incurred  in  defense  of  the 
office.  They  arose  in  defending  an  action  brought  against  the  estate 
in  which  the  right  of  the  administratrix  as  such  was  necessarily  con- 
fessed. It  was  there  held  that  the  administratrix  was  entitled  to  reim- 
bursement for  counsel  fees  paid  for  a  service  which  was  incidentally 
for  her  own  selfish  benefit  so  long  as  such  service  was  not  unduly  pro- 
longed "to  the  time  when  any  further  defense  in  the  interest  of  the 
estate  became  manifestly  unnecessary."  The  difference  between  the 
cases  is  vital.  Here  the  administratrix  made  a  defense  which  under  the 
law  was  proper.  If  it  were  ever  proper,  its  propriety  continued  until 
it  ended  in  success.  It  therefore  never  could  become  unnecessary. 
In  the  case  cited  the  defense  to  the  action  was  proper  only  so  long  as 
it  continued  to  be  necessary.  Moreover,  the  court  there  held  that  the 
expenditures  made  before  it  appeared  that  the  defense  was  unnecessary 
to  the  interests  of  the  estate  were  properly  allowable  to  the  administra- 
trix. 

This  was  a  clear  recognition  that  disbursements,  in  their  nature 
chargeable  to  the  estate,  are  not  less  chargeable,  because  they  also  serve 
the  personal  interest  of  the  administrator  who  makes  them. 

The  items  of  credit  claimed  in  the  account  for  professional  services 
of  counsel  are  allowed. 

Decreed  accordingly. 

(80  Misc.  Rep.  612.) 

In  re  TITCOMB. 

(Surrogate's  Court,  Kings  County^    May,  1913.) 

1.  Tbusts  (I  227*) — AocouNTiNO — Rkmovai.  of  Tbttstee — Attobnet  Fkbs. 

A  trustee  under  a  will  Is  entitled  to  an  allowance  for  counsel  fees  paid 
In  resisting  removal  only  when  the  expenditure  la  for  the  benefit  of  the 
trust  estate. 

[Ed.  Note.— For  other  casea,  see  Trusts,  Cent  Dig.  |  824;  Dec.  Dig 
!  227.'] 
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2.   TbUSTS  (^  227*)— ACCOTTOTIKa — PBOCKEDINaS  FOB  ReIIOVAI. — B!XP«N8ES. 

Where  a  trustee  rightfully  resists  removal,  and  there  was  no  ground 
for  attack  upon  him  at  the  commencement  of  the  removal  proceedings, 
he  Is  entitled  to  an  allowance  tor  counsel  fees  and  expenses  paid  by  him 
in  such  proceeding,  but  not  where  at  the-  commencement  of  the  proceed- 
ing he  was  subject  to  criticism  for  an  unauthorized  investment  justify- 
ing his  removal,  and  pending  the  proceeding  converts  the  investment 
Into  money  without  loss  to  the  estate  and  thus  eliminates  the  ground  for 
criticism ;  the  fact  that  he  prevailed  in  the  proceeding  not  entitling  blip ' 
to  such  allowance. 

[Ed.  Note. — For  othtx  cases,  see  Trusts,  Cent.  Dig.  i  824;    Dec.  Dig.  S 
227.*] 

Judicial  settlement  of  the  account  of  George  W.  Titcomb,  as  sole 
surviving  trustee  under  the  last  will  and  testament  of  Daniel  J.  Runyon, 
deceased.    Decreed  according  to  opinion. 

Jones,  McKinny  &  Steinbrink,  of  Brooklyn  (Meier  Steinbrink,  of 
Brooklyn,  of  counsel),  for  trustee. 

Henry  G.  K.  Heath,  of  New  York  City,  for  Ralph  C.  Runyon,  con- 
testant. 

Shepard  &  Houghton,  of  New  York  City,  for  Bertram  S.  Teeter 
and  other  legatees,  contestants. 

Morris  Cohen,  of  Brooklyn,  special  guardian  for  Josephine  M.  Ran- 
dolph, an  incompetent 

KETCHAM,  S.  [1]  The  only  theory  upon  which  allowance  can 
be  made  to  an  executor  or  trustee  for  counsel  fees  paid  by  him  in  re- 
sisting an  effort  to  remove  him  from  oBice  is  that  the  expenditure  was 
made  in  the  course  of  administration,  and  was  made  for  the  benefit 
of  the  estate. 

[2]  That  the  office  is  valuable  to  the  incumbent  and  that  his  per- 
sonal interests  are  concerned  in  maintaining  it  is  of  secondary  signifi- 
cance if  it  be  shown  by  the  event  that  the  officer  was  justly  entitled 
to  retain  his  office.  If  it  be  found  that  he  rightfully  resisted  removal, 
it  must  follow  that  his  resistance  was  made  not  only  in  the  exercise 
of  a  personal  right,  but  in  the  pursuit  of  a  duty,  and  any  outlay  made 
in  the  discharge  of  an  obligation  to  the  estate  must  be  regarded  as  an 
expense  which  the  estate  should  bear.  The  allowance  is  not  to  be 
made  merely  because  the  party  seeking  it  has  succeeded  in  avoiding 
removal. 

The  test  must  be  applied  to  the  situation  of  the  accused  officer  at  the 
time  of  the  commencement  of  the  proceeding.  If,  then,  there  was  no 
ground  for  the  attack  upon  him,  his  disbursement  made  in  a  success- 
ful endeavor  to  show  that  no  such  ground  existed  should  be  allowed 
as  an  incident  to  his  discharge  of  a  legal  duty  to  the  estate.  But  if 
at  the  commencement  of  the  proceeding  he  was  subject  to  criticism 
such  as  would  justify  his  removal,  and  pending  the  proceeding  he  has 
so  dealt  with  the  estate  that  the  conditions  upon  which  the  criticism 
depended  no  longer  exist,  he  should  be  denied  indemnity  for  his  out- 
lays. This  is  illustrated  by  the  case  ift  which  an  executor  whose  cir- 
cumstances are  such  that  they  do  not  afford  safety  to  the  fund  in  his 

*9ot  oUier  gum  ue  sune  topic  A  i  itombbb  In  Dm.  *  Am.  Digi.  1M7  to  date,  *  Rap'r  Indazw 


Digitized  by 


Google 


1032  142  NEW  TOBK  SUFFLBMBNT  (Sur.  Ct. 

charge  escapes  removal  by  giving  the  bond  permitted  by  the  statute. 
In  such  instances  reimbursement  for  counsel  fees  incurred  in  the  re- 
moval proceeding  should  doubtless  be  refused. 

In  the  case  at  bar  the  trustee  made  an  investment  in  the  bonds  of 
an  industrial  corporation,  secured  by  the  usual  mortgage  to  a  trustee. 
During  the  trial  in  which  the  facts  of  this  investment  were  shown  and 
"its  unlawfulness  was  asserted,  the  trustee  sold  the  bonds  without  loss, 
and  reported  that  he  had  received  and  held  the  proceeds  in  place  of  the 
bonds.  The  estate  was  thus  shown  to  be  secure  and  the  application 
for  removal  was  denied.  If  the  investment  was  unauthorized,  the  pro- 
ceeding was  authorized,  and  its  defense  could  not  have  been  originally 
in  the  interest  of  the  estate.  The  only  duty  which  rested  upon  the 
accountant,  if  his  holding  was  unlawful,  was  to  confess  his  error  as 
soon  as  it  was  challenged.  Failing  this,  none  of  the  services  of  coun- 
sel in  the  proceeding  were  rendered  for  the  benefit  of  the  estate. 

Hence,  there  can  be  no  allowance  to  the  trustee  for  fees  incurred  in 
the  proceeding,  if  by  reason  of  his  having  improperly  applied  the  mon- 
eys of  the  estate  or  invested  the  same  in  securities  unauthorized  by 
law  he  was  at  the  time  of  the  commencement  of  the  proceeding  unfit 
for  the  due  execution  of  his  office.  Not  only  were  these  bonds  a  form 
of  security  unauthorized  by  law,  but  in  the  Uiking  of  them  the  interests 
of  the  estate  were  subordinated  to  other  interests.  So  much  of  the 
items  of  counsel  fees  as  were  incurred  in  the  removal  proceeding  must 
therefore  be  disallowed.  This  ruling  must  also  extend  to  the  credits 
for  sums  paid  to  the  real  estate  expert  for  appraisal  and  testimony. 
The  expert's  services  were  primarily  directed  to  the  defense  of  the  re- 
moval proceeding,  and  it  is  not  shown  that  they  were  required  by  any 
general  need  of  the  estate.  The  legal  services  rendered  to  tlie  trustee 
in  the  general  care  of  the  estate  are  found  to  have  been  worth  $150, 
and  this  sum  is  allowed. 

The  objection  to  the  reduction  of  interest  on  the  $30,000  mortgage 
from  SYz  to  5  per  cent,  is  not  supported  by  evidence.  The  trustee's 
account  reports  the  reduction,  and,  unless  objectants  sustain  the  burden 
of  showing  its  impropriety,  the  account  in  this  regard  must  prevail. 

Decreed  accordingly. 


(80  lilsc.  Bep.  616.) 

In  re  CRAWFORD'S  WILL. 

(Surrogate's  Court,  New  York  County.    May,  1913.) 

1.  Wn.Ls  (I  174*) — Revocation — "Cancel." 

The  act  of  a  testator  In  drawing  lines  across  parts  of  a  will  operated 
to  "cancel"  such  parts,  within  Decedent  Estate  Law  (Consol.  Laws  1909, 
C  13)  i  34,  which  provides  that  no  will  or  any  part  thereof  shall  be  re- 
voked otherwise  than  by  some  other  will  or  some  other  writing,  unless 
such  will  be  canceled  by  testator. 

[Rd.  Note. — ^For  other  cases,  see  Wills,  Cent  Dig,  {  453 :   Dec.  Dig.  I 
174.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  94&-951.] 
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2.  WnxB  (1 174*) — ^Rbvooatioit — Carckixation  ik  Past. 

Under  Decedent  Eetate  Law  (Consol.  Laws  190p,  e.  18)  |  34,  which 
proTldee  that  a  will  cannot  be  revoked  by  a  cancellation  of  a  part  of  the 
Instrument,  where  testator  stmck  out  certain  provisions  of  his  will, 
which  was  written  In  lead  pendl,  and  added  clauses  and  changed  the 
amounts  of  many  legacies,  but  the  original  words  were  plainly  discerni- 
ble and  the  testator's  signature  was  nndetaced  and  material  parts  of  the 
Instrument  as  originally  executed  remained  unchanged  and  uncanceled, 
the  will  was  not  revoked  by  the  testator's  acts  of  cancellation. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {  453;  Dec.  Dig.  | 
174.*] 

Proceedings  upon  the  probate  of  the  will  of  Frank  Crawford,  de- 
ceased.   Will  admitted  to  probate. 

Harry  C.  Kayser,  of  New  York  City,  for  proponent 
Frank  J.  Ryan,  of  New  York  City,  for  contestant. 
J.  S.  L'Amoreaux,  of  New  York  City,  for  Mary  Raymond  Craw-" 
ford. 
Michael  J.  Horan,  of  New  York  City,  special  guardian. 
George  L.  Lewis,  of  New  York  City,  special  guardian. 
Joseph  D.  Kelly,  of  New  York  City,  for  Mary  Walsh  Crawford. 

COHALAN,  S.  A  paper  purporting  to  be  a  last  will  and  testament 
was  duly  executed  by  the  decedent  September  17,  1909.  The  paper  so 
executed  was  in  four  sheets,  and  consisted  of  four  pages  of  typewrit- 
ing. It  appears  that  the  testator  subsequently  became  dissatisfied  with 
the  provisions  of  this  instrument,  and  made  many  material  changes  in 
it.  Changes  have  been  made  in  the  amounts  of  the  legacies  in  the  sec- 
ond, fourth,  fifth,  sixth,  seventh,  thirteenth,  and  fifteenth  clauses. 
Part  of  the  ninth  clause  has  been  changed,  and  the  numbering  of  that 
clause  is  changed  from  "ninth"  to  "eighth."  Two  diagonal  lines  have 
been  drawn  across  part  of  the  thirteenth  clause  in  the  form  of  the  let- 
ter "X."  About  40  words  written  on  the  margin  of  the  paper  have 
been  inserted  in  the  fourteenth  clause.  Many  other  alterations  are  ap- 
parent on  the  paper  that  contains  what  is  alleged  to  be  the  last  will  of 
the  decedent.  All  these  marks,  cancellations,  and  alterations  are  in  lead 
pencil,  and  according  to  the  evidence  were  made  by  the  testator  himself 
after  he  had  executed  the  original  document.  There  were  no  marks 
or  alterations  of  any  kind  upon  the  paper  when  it  was  executed  as  a 
will  in  the  usual  way  before  the  subscribing  witnesses.  The  typewrit- 
ten words  and  figures  of  the  original  instrument  can  be  read  through 
the  light  pencil  lines.  The  writing  offered  for  probate  as  the  last  will 
and  testament  of  decedent  is  that  part  of  the  paper  which  is  in  tjrpe- 
writing  and  which  was  executed  by  the  decedent  in  conformity  with 
the  laws  governing  the  execution  of  wills. 

[1]  Probate  is  contested  on  the  ground  that  said  alleged  will  was 
canceled  by  the  testator  in  accordance  with  section  34  of  3ie  Decedent 
Estate  Law  (Consol.  Laws  1909,  c.  13).    This  section  is  as  follows : 

"No  will  in  writing  •  •  •  nor  any  part  thereof,  shall  be  revoked,  or 
altered,  otherwise  than  by  some  other  will  in  writing,  or  some  other  writing 
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of  the  testator,  declaring  such  reyocation  or  alteration,  and  executed  with 
the  same  formalities  with  which  the  will  Itself  was  required  by  law  to  be 
executed;  or  unless  such  will  be  burnt,  torn,  canceled,  obliterated  or  de- 
stroyed, with  the  intent  and  for  the  purpose  of  revoking  the  same,  by  the 
testator  himself.    •     •    •" 

The  ordinary  meaning  of  the  word  "cancel"  is  to  strike  out  by  draw- 
ing lines  across.  Undoubtedly  there  was  a  cancellation  of  parts  of  the 
writing  propounded  herein  for  probate.  There  seems  some  doubt, 
however,  on  the  question  of  intention.  It  seems  to  me  that  the  testator 
made  the  alterations  in  pencil  on  the  paper  he  had  executed  as  a  will, 
so  that  he  might  have  at  hand  a  convenient  draft  for  a  new  will  when 
he  came  to  execute  another  one.  The  testator  had  the  paper  in  its 
altered  condition  in  his  possession  for  a  long  time,  and  for  all  that 
any  one  knows  he  may  have  never  fully  decided  to  make  a  new  will. 

[2]  But,  assuming  that  the  acts  of  cancellation  were  done  animo 
revocandi,  counsel  for  the  contestants  overlooks  the  fact  that  a  will 
cannot  be  revoked  either  in  part  or  in  whole  by  a  cancellation  of  a  part 
of  the  instrument.  For  any  of  the  acts  of  destruction  mentioned  in 
the  second  part  of  section  34  to  operate  as  a  revocation  the  whole  will 
must  be  affected.  It  is  not  reasonable  to  suppose  that  the  most  solemn 
act  provided  for  by  law  can  be  done  away  with  by  a  few  strokes  of 
a  pen  or  pencil.  As  a  safeguard  against  fraud  the  rule  has  been  es- 
tablished that  a  will  cannot  be  revoked  by  the  cancellation  or  destruc- 
tion of  only  part  of  the  will.  Lovell  v.  Quitman,  88  N.  Y.  377, 42  Am. 
Rep.  254.  In  the  paper  propounded  for  probate  there  are  three  or  four 
immaterial  changes  in  the  tenth,  eleventh,  and  twelfth  clauses.  The 
third  and  sixteenth  clauses  are  in  the  same  condition,  so  far  as  any 
of  the  acts  mentioned  in  the  statute  are  concerned,  as  they  were  when 
the  paper  was  executed  by  the  testator,  so  that,  though  the  greater  part 
of  the  paper  offered  for  probate  has  been  altered  and  canceled,  there 
are  material  parts  of  it  that  rema;in  unchanged  and  undefaced.  It  is 
important  also  to  bear  in  mind  that  the  signature  was  not  canceled,  de- 
stroyed, or  injured  in  any  way.  The  four  typewritten  pages  executed 
by  the  decedent  on  September  17,  1909,  without  the  alterations  and 
pencil  marks  thereon  will  be  admitted  to  probate  as  his  last  will  and 
testament.  Lovell  v.  Quitman,  supra;  Matter  of  Curtis,  135  App. 
Div.  745,  119  N.  Y.  Supp.  1004. 

Submit  decision  and  decree  and  tax  costs  on  notice. 

Decreed  accordingly. 
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(81  Misc.  R«.  1.) 

KNICKERBOCKER  BISCUIT  CO.  v.  DB  VOB. 

(Nassau  County  Court.    May,  1913.) 

Pbincipai.  and  Agent  (|  145*) — Goods  Sold  to  Agent — ^Liabilitt  of  Psir- 

CIFAL. 

Where  not  until  after  Judgment  for  goods  sold  did  tbe  seller  discover 
that  defendant  was  merely  an  agent,  the  seller  can  recoyer  of  tbe  prin- 
cipal the  balance  due  on  the  account ;  tbe  Judgment  remaining  unpaid. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  §§  499, 
813-620;    Dec.  Dig.  {  145.»] 

Action  by  the  Knickerbocker  Biscuit  Company  against  Susie  A. 
De  Voe,  trading  as  Hanophy's  Market.    Judgment  for  plaintiff. 

Lincoln  B.  Haskin,  of  Hempstead,  for  plaintiff. 
Robert  W.  Duvall,  of  Oyster  Bay,  for  defendant 

NIEMANN,  J.  The  defendant  was  the  owner  of  a  store  at  Oyster 
Bay,  called  "Hanophy's  Market,"  which  was  conducted  for  her  since 
the  year  1901  by  one  James  R.  Hanophy  as  manager.  The  bank  ac- 
count of  the  business  was  kept  under  the  designation  of  "Hanophy's 
Market,  James  R.  Hanophy,  manager."  The  plaintiff,  whose  place  of 
business  was  in  New  York,  sold  and  delivered  goods  to  the  market 
durinjp^  the  years  1906,  1907,  and  1908.  There  was  a  running  account 
and  finally  a  balance  remained  due,  to  recover  which  the  plaintiff 
brought  this  suit. 

The  defendant  testified  that  said  Hanophy  is  her  brother,  and  that 
she  had  given  him  full  power  and  authority  to  order  and  buy  goods 
for  the  market,  and  it  was  admitted  that  the  goods,  for  the  purchase 
price  of  which  this  action  was  brought,  were  ordered  by  and  delivered 
to  Hanophy's  Market  on  or  about  August  28,  1908.  The  defendant 
had  full  knowledge  of  the  trading  and  dealing  with  the  plaintiff  by 
said  Hanophy  as  her  manager  of  said  market,  and  admits  that  there 
has  been  no  actual  payment  made  by  said  Hanophy  or  herself  for  said 
goods. 

On  December  23,  1901,  the  defendant  filed  a  certificate  in  the  Nas- 
sau county  clerk's  office,  pursuant  to  the  provisions  of  sections  140  and 
440  of  the  Penal  Law,  which  stated  that  she  was  about  to  engage  in 
business  und,er  the  name  of  Hanophy's  Market,  that  she  was  the  sole 
owner  of  such  business,  and  that  James  R.  Hanophy  was  the  manager 
thereof. 

On  October  14,  1909,  the  plaintiff  commenced  an  action  in  the  Su- 
preme Court,  Nassau  County,  which  resulted  in  a  judgment  by  default 
on  November  4,  1909,  against  said  Hanophy,  which  judgment  was 
never  paid  or  satisfied.  The  evidence  shows  that  neither  the  defend- 
ant nor  said  Hanophy  ever  disclosed  to  the  plaintiff  that  she  was  the 
owner  of  the  business  and  that  Hanophy  was  merely  her  agent.  On 
the  contrary,  it  appears  that  said  Hanophy  led  the  plaintiff  to  believe 
that  he  was  the  principal.  James  F.  De  Beau,  a  witness  for  the  plain- 
tiff, testified  that  in  September  or  October,  1909,  a  short  time  before 
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the  action  against  Hanophy  was  commenced,  he  called  upon  Hanophy 
at  the  market  to  collect  the  bill  and  asked  him  what  he  was  going  to 
do  about  it,  and  that  Hanophy  excused  the  nonpayment  thereof  by 
saying': 

"Well,  I  am  a  little  short  now.  I  hare  bad  slcknees  la  the  family  and  hare 
been  under  heavy  expense." 

Upon  the  trial,  the  plaintiff's  right  to  recover  was  contested  on  the 
ground  that  the  judgment  recovered  by  the  plaintiff  against  said  Han- 
ophy is  a  bar  to  the  present  action  against  the  defendant  De  Voe,  as 
it  amounts  to  an  election  to  hold  Hanophy  as  the  principal. 

This  claim  is  based  upon  the  specific  grounds  that  at  the  time  of 
bringing  said  action  the  plaintiff  had  legal  notice  that  Hanophy  was  a 
mere  agent  by  virtue  of  the  filing  of  said  certificate,  and  actual  notice 
because  during  the  dealings  between  the  parties  there  were  certain 
checks  paid  to  the  plaintiff,  signed,  "Hanophy's  Market,  James  R.  Han- 
ophy, Mg^." 

In  Remmel  v.  Townsend,  83  Hun,  353,  at  page  354,  31  N.  Y.  Supp. 
985,  the  court  said: 

"It  Is  a  well-settled  rule  of  law  that  if  a  creditor,  after  the  dlscorery  of 
the  principal,  elect  to  hold  the  agent  who  purchased  goods  without  disclosing 
his  agency,  he  is  bound  by  the  election  and  cannot  pursue  the  principal.  It 
is  the  contention  of  the  appellant  that  the  same  rule  applies  if  the  creditor 
prosecutes  the  agent  to  Judgment  in  ignorance  that  he  purchased  as  an  agent, 
upon  the  theory  that,  be  having  once  elected  to  sue  the  agent,  he  is  estopped 
from  pursuing  the  principal.  It  is  difficult  to  see  upon  what  theory  a  cred- 
itor can  be  said  to  have  made  an  election  In  such  a  case,  when  he  was  not 
aware  that  there  was  an  opportunity  to  make  a  choice.  In  the  case  at  bar 
the  plaintiff  supposed  when  he  brought  the  action  against  the  husband  that 
his  claim  was  against  him  only ;  there  was,  so  far  as  be  then  knew,  but  one 
thing  for  him  to  do,  and  that  was  to  bring  his  action  against  the  person  who 
he  then  supposed  and  unaerstood  purchased  the  goods  as  principal.  Had  he 
known  the  true  situation,  he  would  then  have  been  in  a  position  to  have 
made  a  choice.  The  act  of  decting  between  two  remedies  presupposes  such 
knowledge  on  the  part  of  the  one  performing  the  act  that  he  has  an  oppor- 
tunity of  choosing  between  two  or  more  courses  to  pursue.  If  he  understands 
that  there  is  but  one  thing  for  him  to  obtain,  or  but  one  course  that  he  can 
take,  he  cannot  be  said  to  have  made  a  choice." 

In  Sweeney  v.  Douglas  Copper  Co.,  149  App.  Div.  569,  at  page  576, 
577,  134  N.  Y.  Supp.  247,  at  page  252,  the  court  said : 

"What  was  the  effect  of  the  filing  and  allowance  of  the  claim  in  bankruptcy 
against  the  agent  King?  •  ♦  •  In  the  case  at  bar,  at  the  time  Eldridge 
filed  his  claim  against  King  in  the  bankruptcy  proceedings,  he  did  not  know 
the  facts.  He  supposed,  and  testified,  that  be  was  dealing  directly  with 
King.  He  had  no  knowledge  of  the  contracts  nor  the  course  of  dealing  be- 
tween King  and  the  defendant,  upon  the  evidence  of  which  the  Jury  has  found 
that  the  defendant  was  the  undisclosed  principal  of  King.  Without  knowl- 
edge there  can  be  no  election.  Upon  the  facts  as  they  appear  Eldridge  was 
not  estopped  from  pursuing  his  claim  against  the  defendant  upon  discovery 
of  the  true  relations  existing  between  it  and  King." 

In  Brown  v.  Reiman,  48  App.  Div.  295,  at  page  297,  62  N.  Y.  Supp. 
663,  at  page  665,  the  court  said : 

"This  being  the  case,  the  relation  of  principal  and  agent  becomes  estab- 
lished ;  and  when  it  is  further  made  to  appear,  as  it  is  by  the  plaintiffs'  tes- 
timony,'that  the  existence  of  this  relation  was  not  fully  disclosed  until  after 
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the  cominencement  of  the  bankruptcy  proceedings,  it  cannot  be  said  that  the 
plaintlfls  have  elected  to  rely  solely  upon  the  reeponalblUty  of  the  agents, 
nor  that  they  were  concluded  by  reason  of  the  actions  which  were  brought 
against  such  agents  from  pursuing  the  principal  when  his  existence  became 
known ;  for  it  is  a  well-settiled  rule  that  a  creditor  cannot  make  an  election 
either  of  remedies  or  parties  without  first  realizing  that  the  opportunity  of 
exercising  his  preference  Is  afforded  him." 

In  Coleman  v.  First  National  Bank  of  Elmira,  53  N.  Y.  388,  at  page 
394,  the. court  said: 

"But  one  who  deals  with  an  agent  Is  not  concluded  from  resorting  to  the 
principal  unless  It  distinctly  appears  that,  with  full  knowledge  of  all  the 
facts,  he  elected  to  take  the  sole  responsibility  of  the  agent,  and  that  he  de- 
signed to  abandon  any  claim  against  the  principal." 

In  the  Coleman  Case  the  plaintiff  deposited  money  with  one  Van 
Campen,  the  teller  of  the  defendant  bank,  with  the  intention  of  de- 
positing it  in  the  bank.  He  received  a  certificate  in  the  form  of  an 
acknowledgment  that  he  had  deposited  with  Van  Campen  the  money 
claimed  in  this  action,  coupled  with  Van  Campen's  personal  under- 
taking to  repay  the  amount  with  interest  according  to  the  terms  of 
the  certificate.  The  bank  was  not  named  in  it,  nor  was  there  anjrthing 
on  its  face  which  would  indicate  that  the  money  had  been  deposited 
with  the  bank,  or  that  it  had  assumed  any  obligation  in  respect  tiiereto. 
The  court  in  its  opinion  said  (53  N^  Y.  page  393) : 

"The  Jury  having  found  that  the  money  was  in  fact  deposited  with  the 
bank,  the  case  then  in  one  aspect  is  that  of  a  depositor  taldng  the  personal 
certificate  and  obligation  of  a  person  who  was  at  the  time  the  chief  financial 
officer  and  agent  of  the  bank  for  its  repayment.  If  he  did  this  under  cir- 
cumstances indicating  an  intention  to  give  the  sole  credit  to  Van  Campen, 
knowing,  as  be  did,  that  the  bank  was  the  real  principal,  then  bis  election 
would  bind  him,  and  he  could  not  subsequently  resort  to  the  bank  on  the  In- 
solyency  of  the  agent.  •  •  •  In  this  case,  upon  the  facts  found  by  the 
jury,  no  such  int^tlon  can  be  inferred:  If  the  plaintiff  had  examined  the 
certificate,  he  would  haye  been  apprised  of  the  fact  that  it  purported  to  be 
the  iudlyidual  obligation  of  Van  Campen.  But  he  did  not  do  so.  He  had  a 
right  to  suppose  that  it  was  the  proper  acknowledgment  of  the  bank  with  • 
which  the  money  was  deposited.  The  doctrine  of  constructive  notice,  from 
the  possession  of  the  certificate,  would  be  misapplied  if,  In  this  case,  it  should 
be  held  to  exempt  the  bank  from  liability." 

In  De  Remer  v.  Brown,  165  N.  Y.  410,  at  page  419,  59  N.  E.  129, 
at  page  132,  the  court  said : 

"Nor  Is  it  sufficient  to  exonerate  the  agent  from  liability  that  the  seller 
has  means  of  ascertaining  the  name  of  the  principal.  He  must  have  actual 
knowledge." 

In  Cobb  V.  Knapp,  71  N.  Y.  348,  at  page  352  (27  Am.  Rep.  51),  the 
court  said: 

"It  is  not  sufficient  that  the  seller  may  have  the  means  of  ascertaining  the 
name  of  the  principal.  If  so,  the  neglect  to  inquire  might  be  deemed  suffi- 
cient   He  must  have  actual  knowledge." 

In  Nelson  v.  Andrews,  19  Misc.  Rep.  623,  at  page  624,  44  N.  Y. 
Supp.  384,  the  court  said : 

"There  was  undoubtedly  a  disclosure  of  the  general  fact  of  agency.  •  •  ♦ 
But  this  was  not  a  disclosure  of  the  name  of  the  principal  whom  the  defend- 
ant represented.    It  was  little  more  than  saying  that  the  defendant  was  the 
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agent  of  the  owner  of  the  house ;  and  it  is  not  enough  that  the  information 
gave  the  plalntifl  the  means  of  ascertaining  the  name  of  the  principal;  he 
must  have  actual  knowledge  or  the  agent  will  be  bound." 

And  in  Mahoney  v.  Kent,  7  Misc.  Rep.  726,  at  page  727,  28  N.  Y. 
Supp.  19,  at  page  20,  the  court  said : 

"It  is  elementary  that  an  agent  who  fails  to  disclose  his  principal  is  liable 
t)ersoualIy  to  the  party  with  whom  he  contracts.  *  •  •  Again,  it  is  urged 
that  the  plaintiff  could  well  have  discovered  the  existence  of  the  defendant's 
principal  from  a  perusal  of  a  certain  portion  of  the  newspaper  upon  which  he 
was  employed,  but  it  is  not  sufficient  that  the  true  principal  might  have  been 
discovered  by  the  party  contracting  with  tlie  agent:  actual  knowledge  Is 
necessary." 

These  cases  conclusively  establish  that  the  creditor  must  have  actual 
knowledge  of  all  the  facts  before  he  will  be  deemed  to  have  made  an 
election.  Constructive  notice  by  reason  of  the  certificate  cannot  take  the 
place  of  actual  knowledge.  The  creditor  must  have  such  actual  knowl- 
edge as  to  who  is  the  principal  and  who  is  the  agent  as  to  compel  him 
to  make  an  election. 

By  making  a  search  of  the  records  in  the  clerk's  office,  the  plaintiff 
could  have  discovered  that  Hanophy  was  merely  an  agent  and  that 
this  defendant  was  the  real  party  in  interest ;  but  it  did  not  do  so  and 
therefore  had  no  knowledge  of  the  fact.  Having  no  knowledge,  it 
could  make  no  choice.  Nor  was  the  signature  on  the  checks  notice  to 
the  plaintiff  that  the  defendant  was  the  principal.  It  was  not  incum- 
bent upon  the  plaintiff  to  make  special  inquiries  as  to  what  the  word 
"manager"  signified.  The  law  did  not  cast  the  duty  upon  the  plain- 
tiff of  making  any  inquiries. 

I  am  fully  satisfied  from  the  evidence  that,  at  the  time  the  goods 
were  sold,  the  plaintiff  believed  the  agent  to  be  the  principal,  and  that 
it  was  not  until  after  judgment  had  been  recovered  against  the  agent 
that  it  discovered  its  error.  The  judgment  has  not  been  paid.  The 
•  plaintiff  is  entitled  to  payment  for  its  goods,  and  the  defendant  who 
owes  the  money  cannot  justly  complain  if  she  is  made  to  pay  it. 

The  plaintiff  is  entitled  to  judgment  for  the  amount  of  its  claim  with 
interest,  amounting  to  the  sum  of  $85.17.  Submit  findings,  which  will 
be  settled  on  two  days'  notice. 

Judgment  for  plaintiff. 


(81  Misc.  Rep.  8.) 

BOND  &  MORTGAGE  GUARANTEE  CO.  v.  WHITE  et  aL 

(Kings  County  Court    May,  1913.) 

MOBTOAOES  (I  415*) — FORECLOSUBB DEFENSES SUFFICIENCY   OF  TENDER. 

Defendant  purchased  certain  premises  and  took  steps  to  obtain  the  ad- 
dress of  the  holder  of  a  mortgage  thereon,  that  she  might  pay  the  same, 
but  was  unable  to  do  so  until  after  action  brought  to  foreclose  the  mort- 
gage by  one  to  whom  the  mortgagee  had  assigned  it  Plaintiff  was  the 
agent  of  its  assignor,  and  was  authorized  to  receive  the  principal  when 
due,  and  defendant,  after  action  brought,  tendered  the  amount  of  the 
mortgage,  which  tender  she  alleged  was  refused.    Thereafter  defendant 
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paid  the  amount  thereof  Into  court  by  order  of  the  court  Held,  that 
defendant  was  entitled  to  a  Judgment  dismissing  the  complaint,  and  re- 
quiring plaintiff  to  either  assign  or  discharge  the  mortgage,  with  costs. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  %%  1210-1224; 
Dec.  Dig.  I  415.*] 

Action  by  the  Bond  &  Mortgage  Guarantee  Company  against  Alice 
M.  White  and  others.    Judgment  for  defendant. 

Harry  L.  Thompson,  of  Brooklyn,  for  plaintiff. 
Daniel  F.  Kiely,  of  New  York  City  (L.  M.  Berkeley,  of  New  York 
City,  of  counsel),  for  defendant  White. 

FERRIS  J.  Plaintiff  brings  this  action  to  foreclose  a  mortgage  giv- 
en July  26,  1909,  to  the  Title  Guarantee  &  Trust  Company  by  the  de- 
fendant Lucas  and  his  wife,  Jennie  B.  Lucas,  to  secure  a  bond  con- 
ditioned for  the  payment  of  the  sum  of  $4,000  and  interest  in  three 
years  from  the  date  thereof.  On  or  about  the  4th  day  of  November, 
1909,  Alice  G.  Lawrence  purchased  said  bond  and  mortgage,  and  took 
an  assignment  thereof  from  said  Title  Guarantee  &  Trust  Company, 
which  said  assignment  was  recorded  on  the  4th  day  of  November,  1912. 
On  the  day  last  mentioned  the  plaintiff  purchased  said  bond  and  mort- 
gage, and  took  an  assignment  thereof  from  said  Lawrence. 

The  defendant  Alice  M.  White  purchased  the  premises  covered  by 
said  mortgage  on  or  about  October  19,  1911,  and  is  the  owner  and  in 
possession  thereof,  subject  to  the  lien  of  said  mortgage.  Immediately 
after  becoming  the  owner  of  said  premises,  she  took  steps  through 
her  attorney,  L.  M.  Berkeley,  to  ascertain  the  name  and  address  of  the 
holder  of  the  mortgage  for  the  purpose  of  paying  the  same  and  hav- 
ing it  discharged  or  transferred  to  a  creditor  of  her  own  choosing. 
The  correspondence  passing  between  Mr.  Berkeley  and  the  plaintiff 
from  October  23,  1911,  to  September  14,  1912,  shows  that  Mr.  Berkeley 
was  active  and  diligent  in  behalf  of  his  client  in  his  efforts  to  ascertain 
who  owned  the  mortgage  and  to  pay  off  the  same,  and  procure  a  dis- 
charge or  assignment  thereof  from  the  owner. 

Plaintiff  refused  to  disclose  the  name  and  address  of  the  owner  until 
September  14,  1912,  when  it  did  disclose  "the  name  of  the  owner,  Mrs. 
Lawrence,  but  still  refused  to  disclose  her  place  of  residence  and  post 
office  address.  Defendant  was  unable  to  ascertain  the  place  of  resi- 
dence and  post  office  address  until  after  the  commencement  of  this  ac- 
tion, and  had  no  information  that  the  mortgage  in  question  was  assign- 
ed to  plaintiff  until  after  that  time.  During  all  the  time  that  Mrs. 
Lawrence  held  the  mortgage,  the  plaintiff  acted  as  her  agent  or  at- 
torney and  received  the  interest  on  the  mortgage  for  her,  and  was  au- 
thorized to  receive  the  principal  when  it  fell  due. 

On  the  14th  day  of  September,  1912,  Mr.  Berkeley  drew  his  check, 
payable  to  the  order  of  himself,  on  the  Lawyers'  Title  Insurance  & 
Trust  Company,  located  at  160  Broadway,  borough  of  Manhattan,  for 
the  sum  of  $4,090,  and  on  the  same  day  procured  said  check  to  be  duly 
certified  by  said  Lawyers'  Title  Insurance  &  Trust  Company,  indorsed 
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the  same  in  blank,  and  on  the  same  day  duly  tendered  said  check,  to- 
gether with  55  cents  in  currency,  the  amount  of  principal  and  interest 
due  on  that  day,  to  the  plaintiff,  in  payment  of  said  bond  and  mort- 
gage, which  check  and  currency  plaintiff  refused  to  accept.  The  plain- 
tiff claims  that  no  such  tender  was  made.  There  is  no  dispute  but 
that  the  defendant,  through  her  attorney,  had  been  endeavoring  for  a 
long  time  prior  to  September  14th  to  ascertain  who  owned  the  mort- 
gage in  question.  She  had  done  at  least  as  much  as  a  diligent  person 
would  be  expected  to  do  to  gain  this  information.  The  plaintiff  had 
refused  to  disclose  the  name  of  the  owner  and  had  refused  to  aid  the 
defendant  in  any  way  in  her  efforts  to  gain  the  information  which  she 
sought.  She  desired  to  pay  the  mortgage,  and  have  it  assigned  to 
some  one  else. 

On  the  14th  day  of  September  Mr.  Berkeley  at  first  requested  the 
plaintiff  to  receive  the  check  and  currency,  and  obtain  an  assignment 
of  the  mortgage  from  the  owner,  and  this  plaintiff  refused  to  do. 
Thereupon  Mr.  Berkeley  made  an  unconditional  tender  of  the  check 
and  currency  to  the  plaintiff  in  payment  of  the  mortgage,  which  tender 
plaintiff  refused.  The  plaintiff  contends  that  neither  on  the  14th  of 
September,  nor  at  any  other  time,  did  the  defendant  personally,  or 
through  Mr.  Berkeley,  made  a  tender  as  above  stated.  After  consider- 
ing all  of  the  undisputed  evidence,  and  the  fact  that  the  defendant 
had  been  endeavoring  for  many  months  to  pay  this  mortgage  and  pro- 
cure an  assignment  thereof,  and  the  further  fact  that  the  attitude  of 
the  plaintiff  had  been  to  hinder  and  obstruct  the  defendant  rather 
than  to  aid  her,  I  am  of  the  opinion  that  the  defendant  has  establish- 
ed by  a  preponderance  of  evidence  that  a  tender  was  actually  made,  as 
testified  to  by  Mr.  Berkeley. 

The  plaintiff  contends  that  the  tender,  if  made,  was  not  kept  good, 
and  that  for  that  reason  it  is  not  available  as  a  defense  to  this  action. 
The  check  and  money  tendered  by  Mr.  Berkeley  was  the  property  of  his 
client,  the  defendant  Alice  M.  White.  Within  a  short  time  after  this 
action  was  commenced,  the  defendant  paid  the  sum  of  $4,090.55  into 
court,  pursuant  to  an  order  of  this  court,  where  the  plaintiff  can  ob- 
tain the  same  upon  a  proper  application.  Under  the  circumstances, 
it  is  fair  to  conclude  that  the  defendant  was  ready  and  willing  and 
able  at  all  times  from  and  including  September  14,  1912,  to  pay  said 
mortgage,  and  I  think  I  must  hold  that  the  tender  was  kept  good.  As 
a  defense  to  this  action,  it  was  not  necessary  to  keep  the  tender  good. 
Kortright  v.  Cady,  21  N.  Y.  343,  78  Am.  Dea  145 ;  Nelson  v.  Loder, 
132  N.  Y.  288,  30  N.  E.  369.  There  are  many  other  cases  holding  this 
proposition  of  law.  The  defendant  is  entitled  to  a  judgment  dismissing 
the  plaintiff's  complaint  and  requiring  the  plaintiff  to  either  assign  or 
discharge  said  mortgage,  with  costs.  Inasmuch  as  the  plaintiff  has 
not  submitted  proposed  findings  of  fact  and  conclusions  of  law,  and 
it  was  understood  that  plaintiff  might  submit  the  same  after  the  action 
had  been  decided,  the  plaintiff  may  now  submit  proposed  findings  of 
If  act  and  conclusions  of  law. 

Judgment  for  defendant 
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KBMPOZINSKI  V.  CHELSEA  FIBRE  MILLS. 
(Supreme  Court,  Appellate  Division,  Second  Department    July  25,  1918.) 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Victor  Kempczinski  against  the  Chelsea  Fibre  Mills. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Nicholas  W.  Hacker,  of  New  York  City,  for  appellant. 
Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  Lester  Glenney, 
of  New  York  City,  on  the  brief),  for  respondent. 

PER  CURIAM,    Judgment  affirmed,  with  costs. 

JENKS,  P.  J.,  and  BURR  and  THOMAS,  JJ.,  concur. 

CARR,  J.  (dissenting).  This  is  an  appeal  from  a  judgment  of  the 
Trial  Term  in  Kings  county,  dismissing  plaintiff's  complaint  at  the 
close  of  his  proofs.  The  action  was  brought  by  a  servant  against  a 
master  to  recover  for  the  alleged  negligence  of  the  master.  The  de- 
fendant is  a  corporation,  which  has  a  large  fiber  mill,  in  which  there 
are  many  persons  employed  and  many  machines  used.  Plaintiff  was 
in  the  employment  of  this  company  about  eight  years  before  the  acci- 
dent, and  for  a  period  of  about  six  years  of  this  time  he  was  a  rigger, 
employed  in  splicing  ropes  used  in  the  fiber  machines.  On  the  day 
of  the  accident  he  was  sent  by  his  foreman  to  splice  and  adjust  a  rope 
which  formed  a  part  of  a  machine,  a  picture  of  which  will  be  found  at 
page  39  of  the  record.  With  him  went  a  helper,  who  assisted  him  in 
the  manipulation  of  the  adjustment  of  the  rope.  While  he  was  inside 
the  machine  adjusting  the  rope,  the  machine  started  and  went  fast,  and 
a  portion  of  the  rope  which  was  wound  around  a  sheath  came  off  and 
got  in  contact  with  a  cogwheel  and  caught  plaintiff's  feet  in  such 
a  manner  that  he  was  seriously  injured. 

At  the  trial  the  question  narrowed  itself  down  practically  to  the  al- 
leged negligence  of  the  master  in  failing  to  promulgate  sufficient  rules 
for  the  protection  of  its  servants  from  the  negligence  of  their  coserv- 
ants.  'The  plaintiff  showed  that  defendant  had  placed  about  in  va- 
rious parts  of  the  building  in  question  printed  rules  in  apparently  three 
languages,  English,  Italian,  and  Polish.  None  of  these  rules  covered 
the  subject  of  any  duty  on  the  part  of  operators  of  the  machines,  if 
said  machines  had  been  stopped,  to  make  an  investigation  to  see 
whether  any  of  the  employes  whose  duty  it  was  to  repair  the  machines 
were  in  and  about  the  machine,  in  such  a  position  that  the  starting 
of  the  machine  without  giving  them  warning  might  cause  them  great 
injury.  This  failure  to  promulgate  such  a  rule  as  this  is  what  the 
plaintiff  relies  upon  on  this  appeal,  practically.  I  think  that,  within 
the  settled  cases  applying  to  the  promulgation  of  rules  where  large 
numbers  of  employes  are  at  work,  it  was  negligence  on  the  part  of  a 
master,  such  as  this  defendant,  not  to  promulgate  such  a  rule  as  this. 
142N.;.S.— 60 


Digitized  by 


Google 


W^  142  NEW  TOBK  8UPFLSMSMT  (Sup.  Ct. 

The  respondent  relies  upon  three  cases  cited  in  its  brief,  each  of 
which  is  distinguishable  from  the  case  at  bar.  In  Durkos  v.  Chelsea 
Jute  Mills,  120  App.  Div.  561,  105  N.  Y.  Supp.  183,  this  court  re- 
versed a  judgment  which  had  been  obtained  against  a  defendant  manu- 
facturing company  in  favor  of  the  plaintiflF,  for  alleged  negligence,  on 
the  ground  of  failure  to  promulgate  suitable  rules  for  the  guidance  of 
eipployes.  This  court,  through  Gaynor,  J.,  found  fault  with  the  judg- 
ment below  because  the  trial  court  had  neglected  to  instruct  the  jury 
as  to  what  rules  should  have  been  promulgated,  and  left  the  question 
to  the  jury  to  speculate  upon,  in  their  judgment,  as  to  the  kind  of  a 
rule  the  master  should  have  promulgated  and  enforced.  It  was  fur- 
ther stated  in  the  opinion  that  there  was  no  proof  in  the  record  that  the 
master  had  not  promulgated  rules  on  the  subject.  Of  course,  the  situ- 
ation is  different  here,  for  this  case  was  dismissed  at  the  end  of  plain- 
tiff's proofs. 

In  Ramsay  v.  Arbuckle,  147  App.  Div.  685,  132  N.  Y,  Supp.  579, 
an  operator  had  stopped  his  machine  for  the -adjustment  of  some  part 
that  had  become  temporarily  out  of  order,  and  while  the  machine  was 
stopped,  and  he  was  at  work  on  it,  a  girl,  who  had  nothing  whatever 
to  do  with  the  machine  as  a  part  of  her  duties,  came  forward  and  in 
pure  meddlesomeness  started  the  machine  and  caused  an  injury  to  the 
operator.  It  was  claimed  by  the  plaintiff  that  some  rule  should  have 
been  promulgated  by  the  masters  which  would  have  forbidden  such 
an  act.  This  court  said,  however,  through  Thomas,  J.,  that  the  act"  of 
starting  this  machine  was  that  of  an  erratic,  undutiful,  and  forward 
girl,  who  had  no  right  to  start  the  machine,  and  whose  action  could 
not  have  been  anticipated  in  any  way  by  the  masters,  and  therefore 
their  failure  to  promulgate  a  rule  to  meet  such  a  situation  was  not 
negligence. 

In  Kirkover  V.  Lackawanna  Steel  Co.,  134  App.  Div.  792,  119  N.  Y. 
Supp.  537,  the  defendant  had  promulgated  a  rule  which  forbade  em- 
ployes to  set  in  motion  any  machinery  without  first  assuring  themselves, 
by  personal  investigation,  that  there  were  no  persons  in  or  about  such 
machinery  whose  safety  would  be  endangered  by  so  doing,  and  pro- 
viding likewise  that  any  employe  disregarding  this  rule  would  be  dis- 
charged from  the  service  of  the  company.  In  spite  of  this  rule,  how- 
ever, a  fellow  employe  negligently  set  in  motion  some  machinery, 
which  caused  injury  to  the  plaintiff,  and  it  was  held  that  defendant 
was  not  liable  for  the  act  of  the  fellow  employe,  as  it  had  taken  proper 
care,  by  promulgation  of  the  rule  in  question,  to  provide  against  such 
contingencies. 

Now  it  is  just  such  a  rule  as  was  involved  in  the  last-cited  case  that 
plaintiff  claims  should  have  been  promulgated  by  the  defendant  in 
its  large  factory.  The  respondent  urges,  however,  that  there  is  no 
proof  that,  in  addition  to  the  printed  rules  set  up  in  defendant's  fac- 
tory, it  had  not  given  oral  instructions  and  rules  to  the  operators  of 
just  this  tenor.  Now,  of  course,  there  is  no  proof  that  there  were  no 
oral  instructions  on  this  point.  I  think,  however,  that  where  it  is 
shown  that  a  set  of  printed  rules  has  been  promulgated  for  the  guid- 
ance of  employes,  and  which  set  is  posted  throughout  defendant's  mill, 
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this  printed  set  will  be  presumed  to  have  embraced  all  the  rules  pro- 
mulgated, and  that,  if  there  were  any  other  rules  or  instructions,  it 
was  incumbent  upon  defendant  to  establish  that  fact. 

Respondent  further  argues  that  plaintiff  was  guilty  of  contributory 
negligence,  in  that  on  this  particular  occasion  he  did  not  make  suffi- 
cient endeavor  to  find  out  the  operator  of  this  machine,  and  to  notify 
him  that  he  (the  plaintiff)  was  about  to  do  some  repair  work  on  it. 
The  testimony  of  the  plaintiff  shows  that  the  usual  operator  of  the 
machine  was  not  about  the  machine  when  he  began  the  work  of  ad- 
justing the  ropes.  He  testified  that  he  was  working  on  the  machine 
about  20  minutes  before  the  accident  happened.  •  He  Ukewise  testi- 
fied that  in  all  his  previous  work  of  repairing  ropes  in  these  machines 
he  had  sought  out  the  operator  and  notified  the  latter  that  he  was 
about  to  begin  work  of  repairs  on  the  machine.  From  the  fact  that 
he  gave  no  notice  of  this  kind  to  the  operator  on  this  occasion,  the 
respondent  argues  that  plaintiff  was  guilty  of  contributory  negligence 
as  matter  of  law.  This  claim  seems  to  me  far-fetched.  It  appears  quite 
sufficiently  that  the  operator  was  not  at  the  machine  when  plaintiff 
came  to  work  upon  it.  This  machine  had  been  stopped  for  some  time, 
awaiting  these  repairs.  In  any  event,  the  question  of  contributory 
negligence  under  these  circumstances  would  have  been  for  the  jury, 
and  not  for  the  court  as  a  matter  of  law. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event. 


NATIONAL  STJKETY  CO.  T.  ROSENBERG  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    July  25,  1913.) 

1.  COTTBTS     (§     169*) — JUBISDICTION — ^AMOUNT     IN     CONTBOVEBSY — ^AVENDMERT 

OF  CoifPLAIST. 

The  County  Court,  having  obtained  Jurisdiction  over  a  defendant  by 
substituted  service  of  a  summons,  can  permit  amendment  of  the  com- 
plaint by  striking  out  the  claim  for  interest  so  as  to  bring  the  demand 
within  its  jurisdiction. 

[Ed.  Notfe — For  other  cases,  see  Courts,  Cent  Dig.  i|  413-425,  428- 
436,  443,  45d,  458,  465;   Dec.  Dig.  g  169.*] 

2.  Apfeai.  and  Ebbob  (§  635*) — ^Reoobo-^ubibdiotion. 

The  County  Court  having  acquired  no  jurisdiction  over  a  defendant, 
If  the  summons  and  the  complaint  demanding  a  sum  in  excess  of  Its 
Jurisdiction  were  served  on  him  at  the  same  time,  but  having  power  to 
amend  the  complaint  to  reduce  the  demand  to  a  sum  within  Its  Jurisdic- 
tion only  in  case  the  complaint  was  served  after  the  summons,  the  Judg- 
ment against  .him  will  be  reversed  and  a  new  trial  bad  as  to  such  mat- 
ter; the  record  not  showing  whether  they  were  served  together  or  at 
different  times. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  IS  2286, 
2770-2782,  2829;   Dec.  Dig.  |  635.*] 

Appeal  from  Kings  County  Court. 

Action  by  the  National  Surety  Company  against  Joseph  Rosenberg 
and  Rosalie  Rosenfeld.  From  a  judgment  for  plaintiff,  defendants 
appeal.  Reversed  as  to  defendant  Rosenberg,  and  new  trial  ordered ; 
affirmed  as  to  defendant  Rosenfeld. 

•For  oUier  caaM  sM  same  topic  A  t  mumbsb  m  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexe* 
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Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
-PUTNAM,  JJ. 

William  Wills,  of  Brooklyn,  for  appellants. 

Samuel  F.  Frank,  of  New  York  City,  for  respondent. 

PER  CURIAM.  [1]  As  the  County  Court  acquired  jurisdiction 
over  the  defendant  Rosenfeld  by  substituted  service  of  a  summons,  it 
had  power  to  permit  the  amendment  of  the  complaint  herein  by  strik- 
ing out  the  claim  for  interest.  Van  Clief  v.  Van  Vechten,  130  N.  Y. 
571, 29  N.E.  1017. 

[2]  It  does  not  sufficiently  appear  whether  the  summons  and  the 
complaint  were  served  at  the  same  time  and  together  upon  the  de- 
fendant Rosenberg.  If  so  served,  then,  as  the  demand  in  the  com- 
plaint was  greater  than  the  jurisdiction  of  the  County  Court,  no  juris- 
diction was  acquired  over  said  defendant. 

The  judgment  against  said  defendant  Rosenberg  should  be  reversed 
and  a  n^w  trial  ordered  in  order  that  proof  may  be  given  as  to  the  ex- 
act manner  of  the  service  of  the  summons  and  the  complaint  herein ; 
costs  to  abide  the  event.  As  to  the  defendant  Rosenfeld,  the  judgment 
should  be  affirmed,  with  costs. 


DOBBS  v.  INTEBBOROUQH  RAPID  TRANSIT  CO. 
(Supreme  Court,  Appellate  DlTision,  Second  Department    July  25,  1913.) 

1.  Malicious  Pbosecution  (|  64*)  —  SunrciXNCT  of  Evidence  —  Pbobable 

Cause. 

In  an  action  for  maliciously  prosecuting  plaintiff  tor  stealing  a  nickel, 
evidence  held  InsufiBcient  to  support  a  finding  of  want  of  probable  cause. 

[Ed.  Note. — For  other  cases,  see  Malicious  Prosecution,  Cent.  Dig.  fS 
151-153;    Dec.  Dig.   §  64.*] 

2.  Malicious  Pbosbcdtion  (§  18*) — Pbobable  Cause — Actual  Guilt  of  Ac- 

cused. 

Where  a  person  who  had  dropped  five  cents  in  the  ticket  box  of  a  rapid 
transit  company  took  from  the  station  window  the  change  of  another 
person  after  being  told  that  it  was  not  Intended  for  her,  there  was  proba- 
ble cause  for  her  arrest. 

[Ed.  Note. — For  other  cases,  see  Malicious  Prosecution,  Cent  Dig.  Jf 
23,  24,  29-38;   Dec.  Dig.  {  18.»] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Marie  Dobbs  against  the  Interborough  Rapid  Transit 
Company.  From  a  judgment  for  plaintiff  and  an  order  denying  a 
new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Bayard  H.  Ames,  of  New  York  City  (John  Montgomery,  of  New 
York  City,  on  the  brief),  for  appellant. 
Burt  L.  Rich,  of  New  York  City,  for  respondent 

THOMAS,  J.  [1,  2]  The  recovery  of  $3,500  is  for  malicious  pros- 
ecution.  The  plaintiff  dropped  her  ticket  and  five  cents  in  the  box  on 

*For  oUier  case*  see  same  topic  &  i  uuMSas  Is  Dec.  A  Am.  Diss.  UOT  to  date^  &  Rep'r  Indexes 
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■defendant's  station,  and  thereupon  requested  the  agent  to  pay  her  that 
sum.  He  explained  that  he  could  not  do  so,  but  that  he  would  give 
her  a  receipt  for  the  money,  presentable  at  the  main  office.  She  urged 
her  request  and  finally  took  a  nickel  from  the  window  and  was  at  once 
pursued  by  the  agent,  seized,  and  later  taken  by  a  police  officer  before 
a  magistrate,  by  whom  she  was  held  for  trial  before  the  Court  of 
Special  Sessions,  where  she  was  found  not  guilty.  So  upon  examina- 
tion the  magistrate  decided  that  there  was  "sufficient  cause  to  believe 
the  defendant  guilty"  (Code  of  Criminal  Procedure,  §  208),  and  the 
jury  in  this  action  has  decided  that  defendant's  agent  had  not  "suffi- 
cient cause  to  believe  the  defendant  guilty."  There  is  a  distinct  rea- 
son for  the  decision  of  the  magistrate,  and  the  opposite  decision  by 
the  Court  of  Special  Sessions.  Before  the  magistrate  the  accused  tes- 
tified that  a  lady 

— "put  in  her  fare  and  be  threw  out  money  like  this  [indicating],  and  I 
thought,  'That  is  for  me;  I  will  take  It;'  and  he  said,  That  is  not  for 
you'" — and  she  reached  for  It  and  did  not  get  It;  the  lady  got  It;  and 
plaintiff  finally  answered,  "I  never  got  a  taste  at  the  nickel,  never  had  it  In 
my  hand." 

Her  testimony  before  the  magistrate  was  not  proven  before  the 
Court  of  Special  Sessions,  and  upon  the  trial  of  the  present  action 
the  plaintiff  disclaimed  such  evidence,  although  it  was  conceded  that 
she  gave  it.  But  here  she  testified  that  the  agent  put  out  the  nickel ; 
that  she  took  it  and  thought  he  gave  it  to  her.  In  one  court  she  denied 
any  taking  and  asserted  that  he  informed  her  that  it  was  not  for  her. 
Surely,  if  she  was  informed  and  yet  took  it,  that  alone  proved  prob- 
able cause.  But  now  she  would  prove  absence  of  probable  cause  by 
showing  that  she  took  by  invitation.    Did  the  agint  have  reasonable 

? rounds  to  believe  that  she  took  the  coin  with  intention  to  steal  it? 
he  magistrate's  decision  is  to  that  effect  and  to  him  was  given  the 
initial  power  to  determine.  What,  then,  is  the  relative  probative  force 
of  her  present  testimony  ?  What  is  the  value  of  the  agent's  testimony 
measured  against  that  of  the  plaintiff?  It  cannot  be  doubted  that  his 
testimony,  forfeited  by  the  decision  of  the  magistrate  based  on  her 
uncredited  denial  that  she  took  the  money  and  her  statement  that  she 
was  told  not  to  do  so,  preponde^ atingly  shows  that  there  was  probable 
cause.  The  agent  did  not  testify  that  he  said  to  her  that  the  change 
was  not  for  her.  But  she  understood  as  much  from  the  transaction 
or  from  what  he  Said. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event.    All  concur. 


BIRKETT  MILLS  v.  FENNBR. 

(Supreme  Court,  Equity  Term,  Yates  County.    July,  1913.) 

I.  Railboads  (I  n*) — Deeds — Constbuction — Resesvation. 

A  grantor,  a  milling  company,  conveyed  land  adjoining  Its  milling  plant 
without  any  reservation  In  the  deed  of  the  right  of  way  for  switch  tracks 
which,  at  the  time  of  the  conveyance,  extended  from  the  mill  across  the 
land  conveyed  to  a  railroad  and  were  used  for  the  passage  of  cars  to 

*For  other  cum  sm  aun*  topic  *  t  tnnaxR  m  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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and  from  the  mill  to  the  railroad.  Beld  that,  as  the  burden  of  the  switch 
tracks  was  at  the  time  of  the  conveyance  apparent,  continuous,  and 
strictly  necessary  for  the  enjoyment  of  the  portion  of  the  premises  re- 
tained by  the  grantor,  a  reservation  of  the  easement  would  be  Implied. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  |  167 ;  Dec.  Dig. 
8  7l.»] 

2.  Bailboads  (S  71*) — CowsTBtrcnoN — Resebvation. 

It  was  not  sufficient  to  say  that  the  switch  tracks  were  not  strictly 
necessary  because  the  mill,  on  account  of  its  location  on  the  street,  could 
do  some  business  without  the  switch  tracks,  as  the  question  was.  Could 
It  be  used  with  reasonable  success  for  the  purpose  of  Its  construction 
without  them? 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  f  167;  Dec.  Dig. 
i  71.»] 

3.  Injunction  (S  114*) — Pabtibs. 

Where  switch  tracks  extending  across  the  land  of  defendant  used  for 
the  passage  of  cars  to  and  ttom  a  milling  plant  to  a  railroad,  though 
constructed,  maintained,  and  operated  by  the  railroad  company,  were  for 
the  exclusive  benefit  of  the  milling  company,  it  can  restrain  an  Interfer- 
ence with  this  right  of  passage  by  d^endant,  and  the  railroad  company 
is  not  a  necessary  party. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  H  202-220; 
Dec.  Dig.  I  H4.»] 

4.  Injunction   (§    119*) — Equity — Defknse. 

The  defense  to  a  suit  for  Injunction  that  plaintlft's  remedy  at  law  is 
adequate  must  be  affirmatively  pleaded. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  H  243-230; 
Dec.  Dig.  {  119.»] 

Action  by  the  Birkett  Mills  against  William  B.  Fenner  to  enjoin  de- 
fendant from  interfering  with  a  right  to  the  use  of  certain  switch 
tracks  over  his  land.    Judgment  for  plaintiff. 

George  S.  Sheppard,  of  Penn  Yan  (Charles  W.  Kimball,  of  Penn 
Yan,  of  counsel),  for  plaintiff. 
William  H.  Fiero,  of  Penn  Yan,  for  defendant 

SAWYER,  J.  In  my  judgment  the  facts  of  this  case  bring  it  with- 
in the  rule  laid  down  in  Wells  v.  Garbutt,  132  N.  Y.  430,  30  N.  E.  978. 

[1]  The  burden  of  the  switch  tracks  and  their  use  was  at  the  time 
of  the  deed  to  Benjamin  F.  Fenner  apparent,  continuous,  and  strictly 
necessary  for  the  enjoyment  of  that  portion  of  premises  retained  by  his 
grantors,  a  condition  which  has  ever  since  remained  and  still  exists. 
Late  in  the  year  1884  the  track  was  laid  from  the  railroad,  now  oper- 
ated by  the  New  York  Central,  to  the  mills  owned  by  plaintiff,  and 
has  ever  since  rfemained  substantially  as  originally  placed,  and  been 
used  for  the  passage  of  cars  to  and  from  the  mills  to  the  railroad; 
that  this  situation  was  apparent  cannot  be  successfully  controverted, 
and  that  it  was  known  to  both  Mr.  Fenner  and  his  grantor  is  evidenc- 
ed by  the  reservation  made  in  the  deed  which  was  in  terms  bounded 
on  one  side  by  the  "railroad  tracks" ;  although  a  right  of  way  for  the 
switch  was  not  specifically  set  out  in  the  deed,  the  understanding  of 
the  situation  by  all  parties,  and  their  intention  that  it  should  remain 
undisturbed,  is  clearly  evidenced  by  such  boundary  reference,  as  well 
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as  necessarily  implied  from  the  general  surroundings  of  the  transac- 
tion. Winne  v.  Winne,  95  App.  Div.  48-50,  82  N.  Y.  Supp.  647,  88 
N.  Y.  Supp.  625. 

The  burden  was  continuous  within  the  meaning  of  the  law.  It  dif- 
fered from  an  ordinary  right  of  way  or  passage  which  is  enjoyed  only 
at  intervals,  leaving  in  the  interim  no  visible  sign  of  its  existence  in 
that  it  was  a  way  which  was  permanently  established  upon  one  part  of 
the  property  for  the  benefit  of  the  other.  It  was  not  only  a  right  of 
passage  but  included  an  artificial  structure  for  that  purpose  permanent 
in  character ;  in  principle  it  was  similar  to  the  burden  of  ditches  and 
drains  which  are  consistently  held  to  be  continuous  easements.  It 
was  specifically  constructed  and  appropriated  for  the  purposes  of  its 
use,  and,  in  the  intervals  between  the  passage  of  cars  thereover,  its 
structure  and  the  purpose  for  which  it  was  there  existing  and  located 
was  visible  to  all  men.  Parsons  v.  Johnson,  68  N.  Y.  62-66,  23  Am. 
Rep.  149;  Outerbridge  v.  Phelps,  13  Abb.  N.  C.  117;  2  A.  &  B.  Encyc. 
(2d  Ed.)  424;  14  Cyc.  1169,  1170.      • 

Plaintiff's  land  is  substantially  covered  by  an  extensive  milling  plant 
used  for  the  manufacture  of  flour  and  other  commodities  for  the  whole- 
sale trade.  It  was  built  and  equipped  at  an  expenditure  of  about 
$125,000  and  for  that  express  purpose.  It  is  true  that,  because  of  its 
location  upon  the  streets,  the  mill  could  be  used  to  some  extent  with- 
out the  switch  tracks;  but,  for  the  purposes  of  its  construction  and 
equipment,  the  evidence  shows  it  to  be  practically  useless  without  them. 
This  situation  prevailed  at  the  time  of  the  deed  by  the  defendant's 
grantor  and  has  continued  from  then  till  now. 

[2]  The  phrase  "strictly  necessary"  is  not  limited  in  meaning  to  en- 
joyment of  the  premises  for  any  purpose,  but  it  is  to  be  construed 
in  the  light  of  the  surroundings  and  of  common  sense.  Its  true  defini- 
tion is  enjoyment  for  the  uses  and  purposes  for  which  they  are  natur- 
ally adapted  and  ordinarily  would  be  put,  or,  in  the  case  of  an  artificial 
structure,  the  uses  and  purposes  for  which  it  was  built  and  intended. 
In  this  case  it  is  not  sufficient  to  say  that  the  tracks  are  not  strictly  nec- 
essary, because  with  the  use  of  teams  and  certain  doors  opening  on 
the  street  some  business  can  be  done  by  plaintiff.  The  question  is.  Can 
it  be  used  with  reasonable  success  for  the  purpose  of  its  construction 
without  them?  The  evidence  convincingly  establishes  that  it  cannot 
and  that  their  maintenance  is  strictly  necessary  to  plaintiff's  land.  The 
rule  laid  down  by  the  Court  of  Appeals  contemplates  "full  enjoyment" 
and  is  not  otherwise  limited.    Simmons  v.  Cloonan,  81  N.  Y.  557-566. 

[3]  The  complaint  sets  fordi  that  the  track  in  question  was  con- 
structed, maintained,  and  operated  by  the  New  York  Central  &  Hud- 
son River  Railroad  Company  or  its  predecessors  in  interest,  which  alle- 
gation is  sustained  by  the  evidence,  although  there  is  some  proof  to 
the  effect  that  latterly  plaintiflE  has  participated  in  its  maintenance. 
Defendant  contends  that  for  this  reason  an  injunction  forbidding  his 
interference  therewith  cannot  be  had  by  plaintiff ;  that  the  matter  is 
one  entirely  between  himself  and  the  railroad,  or  between  the  plain- 
tiff and  the  railroad,  as  the  case  may  be.  That  in  any  event  the  rail- 
road must  be  joined.    With  this  I  do  not  agree.    The  switch  was  built 
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and  has  been  maintained  and  operated  for  the  benefit  of  plaintiff. 
While  the  railroad  may  derive  some  incidental  revenue  therefrom,  its 
direct  object  is  the  beneficial  service  of  plaintiff ;  its  use  is  private  and 
not  public.  If  ended,  it  cannot  be  regained,  for  neither  tiie  railroad 
nor  plaintiff  could  then  cross  defendant's  land  except  without  his  con- 
sent. In  re  Grade  Crossing*  Coms.,  207  N.  Y.  52-58,  100  N.  E.  -714. 
It  is  a  valuable  easement  which  is  appurtenant  to  plaintiff's  property. 
Parsons  v.  Johnson,  supra.  The  railroad  stands  ready  to  continue  the 
service  if  permitted,  but  it  is  met  by  defendant's  demands  and  the 
order  of  July  25,  1912.  Enforcement  of  such  order  would  deprive 
plaintiff  of  its  easement  and  inflict  irreparable  injury  to  its  property 
and  business.  Under  such  circumstances,  the  matter  is  one  between 
these  parties  and  one  in  which  plaintiff  is  entitled  to  protection  by  in- 
junction against  the  destruction  of  its  rights  by  defendant.  Troy,  etc., 
R.  R.  v.  Boston,  etc.,  R.  R.,  86  N.  Y.  107-127.  Neither  is  the  action 
premature.  A  serious  injury  to  plaintiff  is  threatened  and  has  been 
to  some  extent  accomplished.  Its  right  to  the  use  of  the  switch  tracks 
without  hindrance  or  condition  of  any  kind  has  been  assailed  by  de- 
fendant and  its  railroad  service  thereby  discontinued.  That  it  has  been 
enabled  to  secure  its  temporary  resumption  by  the  giving  of  a  bond  is 
no  answer  to  its  complaint ;  such  a  requirement  cannot  be  justly  made 
of  it.    Flood  v.  Van  Wormer,  147  N.  Y.  284,  41  N.  E.  569. 

[4]  That  plaintiff  can  have  no  adequate  remedy  at  law  seems  like- 
wise evident  upon  the  case  as  a  whole,  but  defendant's  suggestion  to 
the  contrary  has  not  had  especial  attention  for  the  reason  that  such 
defense  is  not  affirmatively  pleaded.  Converse  v.  Sickles,  16  App.  Div. 
49,  44  N.  Y.  Supp.  1080. 

Judgment  is  directed  for  plaintiff,  with  costs.  Proposed  findings  may 
be  submitted  to  me  for  signature. 


KAUFMAN  v.  KAUFMAN  (two  cases). 
(Supreme  Court.  Appellate  Division,  Third  Department    July  8,  1913.)  ,' 

1.  Husband  and  Win  (J  278*) — Sepabation  Agkeements — VAUorrT.  il 

Where  at  the  date  of  a  separation  agreement,  although  the  relations  I 

of  the  husband  and  wife  were  very  much  strained,  they  were  occupying  I 

the  apartments  provided  by  the  husband  for  their  Joint  use  and  occu-  I 

pancy,  and  the  wife  was  performing  her  usual  duties  in  the  management 
of  her  household  afFalrs,  the  agreement,  although  it  recited  that  the  par- 
ties were  living  separate,  was  in  fact  one  for  a  separation,  and  not  one 
based  upon  a  previously  existing  separation,  and  hence  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife.  Cent  Die  Si 
1046-1053;    Dec.  Dig.  {  278.*] 

2.  Husband  and  Wife  (|  2TO*)— SEPABA-now  Aobbbiunts — Canckllation 

Bestobation  or  Considebation. 

That  the  amount  paid  a  wife  by  the  husband  under  a  separation  agree- 
ment was  more  than  adequate  for  her  support  up  to  the  time  she  ob- 
tained an  order  from  the  court  for  the  payment  of  alimony,  and  that 
she  had  not  satisfactorily  accounted  for  such  amount,  did  not  prevent 
the  court  declaring  the  agreement  invalid  In  a  suit  by  the  wife  because 
made  when  the  parttes  were  living  together,  but  the  Judgment  would 
provide  that  the  wife  stin  had  some  portion  of  the  amount  paid  her  in 
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order  that  this  fact  might  be  taken  Isto  consideration  In  any  futnre  pro- 
ceedings on  her  part  against  her  husband. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  {{  1054, 
105&-10e0;    Dec.  Dig.  §  27».*] 

3.  Divorce  (§  37*) — Grounds — ABiNDouMKNT. 

Where  a  wife  sought  a  separation  from  her  husband,  and  left  his  home 
only  after  she  had  received  from  him  under  a  separation  agreement  a 
sum  more  than  sufficient  for  her  support  up  to  the  time  she  sued  for  a 
separation,  there  was  no  such  abandonment  of  her  by  the  husband  as 
entitled  her  to  a  decree  of  separation. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  IS  27,  107-184, 
136-138;   Dec.  Dig.  $  87.*] 

Appeal  from  Special  Term,  Rensselaer  County. 

Two  actions  by  Anna  Kaufman  against  John  Kaufman,  one  to  set 
aside  a  separation  agreement  and  one  for  a  decree  of  separation.  From 
the  judgment,  plaintiff  appeals.    Affirmed. 

The  opinion  of  Cochrane,  J.,  at  Special  Term  was  as  follows : 

[1]  The  agreement  of  separation  dated  August  19,  1910,  contains  the  re- 
cital that  the  plaintiff  "now  is  and  for  some  time  past  has  been  living  sep- 
arate and  apart  from  her  husband."  Such  recital,  however,  la  contrary  to 
the  fact  Undoubtedly  after  August  11,  1910,  the  relations  of  the  parties 
were  very  much  strained,  but  they  continued  to  occupy  the  apartments  pro- 
vided by  the  defendant  for  their  Joint  use  and  occupancy.  Plaintiff  as  the 
sole  member  of  her  husband's  household  performed  her  usual  duties  in  the 
management  of  the  household  affairs.  No  separation  had  in  fact  taken  place 
prior  to  the  execution  of  the  agreement  in  question  such  as  the  law  contem- 
plates as  a  necessary  prerequisite  to  the  validity  of  such  an  agreement.  The 
separation  and  the  agreement  were  practically  simultaneous.  The  one  was 
the  consideration  for  the  other.  Without  the  one  the  other  would  not  have 
occurred.  The  agreement  In  fact  was  one  for  a  separation  and  not  one 
based  upon  a  previously  existing  separation.  The  negotiations  which  resulted 
In  the  execution  of  the  agreement  were  transpiring  during  a  large  portion 
of  the  intervening  time  after  August  11th,  with  a  view  to  the  plaintiff  leav- 
ing her  husband's  home,  and  she  did  so  leave  and  the  actual  separation  in 
fact  occurred  only  after  she  received  the  $1,500  specified  in  the  agreement 
Within  all  recent  authorities  on  this  subject,  the  agreement  In  question  can- 
not be  upheld. 

[2]  Although  the  $1,500  Is  Inadequate  for  the  continued  support  of  plain- 
tiff. It  was  more  than  adequate  for  her  support  up  to  the  time  when  the 
defendant  under  an  order  of  the  court  began  to  pay  her  alimony.  The  dis- 
position of  this  money  has  not  been  satisfactorily  accounted  for  by  plain- 
tiff. I  do  not  think,  however,  that  this  fact  should  stand  in  the  way  of 
Che  court  declaring  the  agreement  Invalid  because  the  parties  were  living 
together  when  it  was  executed.  Furthermore,  full  justice  may  be  done  to 
both  parties  by  a  provision  In  the  judgment  in  the  action  to  set  aside  the 
agreement  that  plaintiff  still  has  some  portion  of  the  $1,600,  and  such  fact 
may  be  taken  into  consideration  In  any  future  proceeding  on  her  part  against 
her  husband.     See  Galusha  v.  Galusha,  138  N.  Y.  272,  284,  33  N.  F.  1062. 

No  grounds  exist  for  a  judgment  of  separation.  The  alleged  acts  of  cruelty 
are  denied.  Plaintiff  is  uncorroborated  in  any  imiwrtant  particular,  and  has 
failed  to  sustain  the  burden  of  proof.  From  a  careful  consideration  of  the 
facta  and  observation  of  the  parties  at  the  trial,  I  am  convinced  that  neither 
Is  entirely  blameless  for  the  unhapplness  which  has  entered  their  lives.  But 
the  charges  of  cruelty  and  Inhuman  treatment  by  the  defendant  have  not 
been  sustained  by  a  preponderance  of  evidence. 

[3J  Neither  can  a  separation  be  adjudged  because  of  abandonment  Plain- 
tiff sought  the  separation  and  left  her  husband's  home  only  after  she  had 
received  from  him  the  sum  of  $1,500,  which  as  previously  stated  Is  more  than 
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sufficient  for  her  proper  snpport  np  to  the  time  when  she  Instituted  the  ac- 
tion for  separation,  taking  Into  consideration  all  the  circumstances.  This 
does  not  constitute  abandonment.  Powers  v.  Powers,  33  App.  Dlv.  126,  53 
N.  Y.  Supp.  346.  The  rights  of  the  plaintiff  In  the  future  must  depend  on  her 
willingness  to  resume  her  duties  and  obligations  as  the  wife  of  the  defend- 
ant in  bis  household  and  upon  his  willingness  in  return  to  properly  support 
and  provide  for  her  in  his  home  in  accordance  with  his  station  in  life  and 
his  ability  to  provide  a  suitable  home  for  her. 

In  the  action  to  set  aside  the  separation  agreement,  plaintiff  may  have 
judgment  to  be  settled  on  notice,  but  In  view  of  the  fact  that  she  has  not 
accounted  for  all  the  fl,500  no  costs  are  allowed.  In  the  action  for  a  separa- 
tion, the  complaint  is  dismissed,  without  costs. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Wilder,  Ewen  &  Patterson,  of  New  York  City  (Clifford  S.  Bost- 
wick,  of  New  York  City,  of  counsel),  for  appellant. 
Charles  I.  Webster,  of  Troy,  for  respondent. 

PER  CURIAM.  Judgment  unanimously  affirmed,  with  costs  on 
the  opinion  of  Cochrane,  J.,  at  Special  Term. 

BUTTEKLY  v.  DEERINa. 
(Supreme  Court,  Appellate  Division,  Second  Department    July  25,  1913.) 

JUBT  (i  28*) RiOHT  TO  JUBT  TBIAI/ — Waivkk — Refebence — Stipitlation. 

Where  plaintiff  moved  for  a  reference  to  hear  and  determine  issues, 
and  defendant  consented  that  a  reference  might  be  ordered,  whereupon 
the  motion  was  granted  and  a  referee  appointed,  and  a  Judgment  ren- 
dered on  the  referee's  report  was  reversed  by  the  Appellate  Division  and 
a  new  trial  granted,  the  court  should  order  a  retrial  before  the  same  or  an- 
other referee,  as  provided  by  Code  Civ.  Proc.  §  1011 ;  plaintitF  having  no 
right,  after  such  reversal,  to  the  submission  of  issues  to  a  Jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  f§  176-166 ;  Dec.  Dig. 
I  28.»] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  James  N.  Butterly  against  James  A.  Deering.  From  an 
order  denying  plaintiff's  motion  for  trial  of  issues  raised  by  the  an- 
swer to  a  jury,  he  appeals.    Affirmed. 

See,  also,  138  N.  Y.  Supp.  1109. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
STAPLETON,JJ. 

George  W.  Wingate,  of  Brooklyn,  for  appellant. 
William  N.  Dykman,  of  Brooklyn,  for  respondent 

PER  CURIAM.  In  this  action  the  plaintiff  moved  for  the  appoint- 
ment of  a  referee  to  hear  and  determine  the  issues.  On  the  return 
day  of  the  motion,  the  defendant  appeared  in  court  by  counsel,  who  in 
open  court  consented  to  an  order  of  reference.  The  court  thereupon 
granted  the  motion  and  appointed  a  referee  to  hear  and  determine  the 
issues.  After  a  trial  before  the  referee,  judgment  was  entered  in  fa- 
vor of  the  plaintiff.  This  judgment  was  reversed  in  this  court  and  a 
new  trial  granted ;  a  majority  of  the  court  being  of  opinion  that  the 
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judgment  was  against  the  weight  of  evidence.  Butterly  v.  Deering, 
152  App.  Div.  777,  137  N.  Y.  Supp.  836.  The  order  of  reversal  was 
silent  as  to  the  method  of  the  new  trial. 

The  plaintiff  thereupon  made  a  motion  under  section  967  of  the 
Code  of  Civil  Procedure  for  a  trial  before  a  jury  of  the  separate  is- 
sue as  to  whether  the  contract  alleged  in  the  complaint  as  having  been 
made  between  the  plaintiff  and  defendant,  and  upon  which  the  plain- 
tiff bases  his  right  of  recovery,  was  in  fact  made,  and  reserving  the 
trial  as  to  question  of  performance,  which  necessarily  involved  the  ex- 
amination of  a  long  account.  This  motion  was  denied,  and  the  plain- 
tiff has  appealed. 

If  section  1011  of  the  Code  of  Civil  Procedure  applies,  then  the 
order  was  made  properly,  as  the  court  was  without  power  to  grant  the 
motion.  Brown  v.  Root  Manufacturing  Co.,  148  N.  Y.  294,  42  N.  E. 
720;  Brooklyn  Heights  R.  R.  Co.  v.  Brooklyn  City  R.  R.  Co.,  105 
App.  Div.  88,  93  N.  Y.  Supp.  849.  It  is  true  that  in  this  case  there 
was  not  a  written  stipulation  for  a  reference  signed  by  the  respective 
counsel ;  but  a  consent  made  in  open  court  has  been  held  equivalent 
to  the  written  stipulation  referred  to  in  section  1011  of  the  Code  of 
Civil  Procedure.  Knowlton  v.  Atkins,  134  N.  Y.  313,  31  N.  E.  914; 
Lennon  V.  Smith  (Com.  PI.)  18  N.  Y.  Supp.  213. 

We  do  not  feel  at  liberty  to  disregard  the  authorities  just  cited,  and 
therefore  we  affirm  the  order  appealed  from,  with  $10  costs  and  dis- 
bursements, on  the  distinct  ground  that  the  court  was  without  power 
to  grant  the  motion,  and  not  on  the  ground  of  discretion. 


SELWTN  &  CO.  T.  WALLER  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.    April,  1913.) 

1.  Joint  Advkktures  (g  4*>— Mtttuai.  Kiohts  and  Liabilxtibs — Secret  Pbot- 

IT8. 

Two  parties  who  enter  Into  a  business  venture  are  bound  to  exercise 
tbe  utmost  good  faith  toward  eacb  other. 

[Ed.  Note. — For  other  Cases,  see  Joint  Adventures,  Cent  Dig.  §g  8-fl; 
Dec.  Dig.  i  4.*] 

2.  Joint  Advertdses  ({  4*)  —  Mvtuai.  RiaHTS  and  Liabiutibs — Secbi? 

Pbofitb. 

If  one  party  obtains  a  secret  profit  from  any  source  touching  the  Joint 
business,  such  profit  belongs  to  the  business. 

[Ed.  Note. — For  other  cases,  see  Joint  Adventures,  Cent  Dig.  {|  3-6; 
Dec.  Dig.  {  4.*] 

8.  Joint  Advkntttbks  (i  7*) — ^Rights  and  Liabilities  to  Thibd  Pebsons. 

Two  producers  agreed  to  bring  out  a  certain  play  on  a  profit-sharing 
basis  but  not  as  partners  and  to  pay  the  author  certain  royalties.  Prior 
to  the  agreement  one  of  the  producers  had  acquired  an  Interest  in  the 
royalties  by  assignment  and  the  other  had  no  knowledge  of  that  fact 
After  tbe  agreement  was  made,  the  producer  assigned  to  another  a  por- 
tion of  his  Interest  in  the  royalties  and  the  assignee  sued  the  two  produc- 
ers therefor.  Seld,  that  the  producers  who  had  no  Interest  in  the  royal- 
ties could  not  defend  the  action  on  the  ground  that  tbe  Interest  of  the 
other  should  belong  to  both,  since  it  was  acquired  prior  to  the  forma- 
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tlon  of  the  agreement;   hlB  only  remedy  being  to  require  the  other  to 
account  for  the  profits. 

[Ed.  Note. — For  other  cases,  see  Joint  Adventures,  Gent  Dig.  |  8 ;  Dec. 
Dig.   §  7.*] 

Action  by  Selwyn  &  Co.  against  one  Waller  and  one  Shubert. 
On  demurrer  of  the  plaintiff  to  the  answer  of  the  defendant  Shubert. 
Demurrer  sustained. 

Ernst,  Lowenstein  &  Cane,  of  New  York  City  (Melville  H.  Cane, 
of  New  York  City,  of  counsel),  for  plaintiff. 

William  Klein  and  Benjamin  N.  Cardozo,  both  of  New  York  City 
(Walter  H.  Pollak,  of  New  York  City,  of  counsel),  for  defendants. 

LEHMAN,  J.  The  complaint  herein  alleges  that  the  authors  of  the 
play  known  as  "A  Butterfly  on  the  Wheel"  assigned  to  one  Frohman 
the  producing  rights  of  the  play,  and  that  by  that  assignment  Frohman 
agreed  to  pay  certain  royalties  to  the  authors ;  thereafter  the  authors 
assigned  to  the  defendant  Waller  a  25  per  cent,  interest  in  the  royal- 
ties; subsequently  Frohman  assigned  his  rights  in  the  contract  to 
Waller,  and  Waller  assumed  Frohman's  obligation  to  pay  royalties; 
on  December  29,  1911,  Waller  and  the  defendant  Shubert  entered  into 
an  agreement  to  produce  the  play  on  a  profit-sharing  basis,  but  not 
as  partners,  and  for  the  purpose  of  the  venture  Waller  assigned  to 
Shubert  the  rights  which  he  had  received  from  Frohman,  and  both 
Waller  and  Shubert  assumed  Frohman's  original  obligation  to  pay 
royalties ;  thereafter  the  plaintiff  bought  2214  per  cent,  of  Waller's 
25  per  cent,  interest  by  due  assignment  in  writing  from  Waller  for 
$4,000.  The  answer  of  the  defendant  Shubert  sets  up  two  separate 
defenses,  alleging  in  effect  that  at  the  time  when  the  defendant  as- 
sumed the  obligation  to  pay  the  royalties  under  the  Frohman  contract 
he  believed  that  the  authors  were  the  sole  owners  of  the  royalties  and 
that  Waller  fraudulently  suppressed  the  fact  of  his  assignment  of  the 
one-fourth  of  the  royalties,  and  that  therefore  Waller  was  not  the 
true  owner  of  this  one-fourth  interest,  but  holds  it  for  the  benefit  of 
the  partnership.    The  plaintiff  demurs  to  this  defense. 

[1]  The  principle  is  well  established  that  where  two  parties  enter 
into  a  business  association  they  are  bound  to  exercise  the  utmost  good 
faith  towards  each  other,  and  neither  party  may  obtain  a  secret  profit 
from  any  source  touching  the  business  of  the  association. 

[2]  If  he  secretly  obtains  such  profit,  the  other  party  has  a  right  to 
claim  that  the  profit  belongs  to  the  business. 

[3]  Most  of  the  cases,  however,  where  this  rule  was  applied  are 
cases  where  the  party  obtaining  a  secret  profit  obtained  it  while  the 
partnership  was  in  existence.  In  all  those  cases  his  position  is  anal- 
ogous to  that  of  a  trustee  or  agent  obtaining  a  profit  by  virtue  of  his 
position  of  trust,  and  in  effect  I  think  the  courts  have  merely  applied 
the  rule  that  a  trustee  cannot  divest  himself  of  his  trust,  but  that  all 
his  dealings  touching  the  trust  estate  must,  as  a  matter  of  law,  be  held 
to  have  been  performed  for  the  benefit  of  the  estate,  and,  if  the  trus- 
tee or  agent  has  wrongfully  obtained  a  personal  advantage,  the  cestui 
que  trust  or  principal  has  a  right  to  claim  that  advantage.     In  this 
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case,  however,  Waller  had  a  perfect  right-  to  obtain  for  himself  a 
quarter  interest  in  the  royalties  due  to  the  authors,  for  at  the  time  he 
occupied  no  position  of  trust  to  any  other  person.  If  he  committed  a 
wrong,  it  was  only  in. the  concealment  of  that  right  when  he  entered 
into  the  joint  venture  with  Shubert.  If  that  concealment  was  fraudu- 
lent and  material,  it  would  justify  a  rescission  of  the  contract  by  Shu- 
"bert,  but  it  does  not  necessarily  follow  that  the  rights  which  he  con- 
cealed became  an  asset  of  the  joint  venture.  The  defendant,  however, 
■claims  that  the  case  of  Brooks  v.  Belasco,  reported  under  the  title  of 
Belasco  v.  Klaw,  48  Misc.  Rep.  597, 97  N.  Y.  Supp.  712,  is  on  all  fours 
with  this  case,  and  that  in  that  case  it  was  hdd  that  royalties  pre- 
viously acquired  by  one  partner  became  an  asset  of  the  copartnership. 
A  careful  examination  of  the  opinion  in  that  case  has  convinced  me 
that  it  is  no  real  authority  for  the  defendant's  contention.  It  is  true 
that  in  that  case  the  defendant  sought  to  justify  the  retention  of  roy- 
alties by  claiming  that  "he  was  a  collaborator  in  the  literary  work  of 
the  play  entitled  'The  Auctioneer.' "  The  court,  however,  expressly 
states  that  "the  evidence  upon  this  point  is  far  from  satisfactory,"  and 
it  is  unfair  to  assume  that  the  opinion  of  the  court  or  its  decision  is 
based  upon  a  finding  established  by  evidence  "far  from  satisfactory." 
The  only  other  case  cited  hy  the  defendant  where  a  similar  question 
was  before  the  courts  of  this  state  is  the  case  of  Getty  v.  Devlin,  54 
N.  Y.  403.  In  that  case  the  parties  had  formed  a  joint  venture  for  the 
purchase  of  real  estate  at  a  certain  price.  As  a  matter  of  fact,  some  of 
the  parties  already  owned  the  property  and  had  bought  it  at  a  price  far 
below  the  price  at  which  they  represented  that  it  could  be  secured. 
The  effect  of  their  fraudulent  concealment  of  this  fact  was  to  create 
a  joint  venture  for  their  sole  profit  and  not  for  the  profit  of  other 
adventurers.  The  court  there  held  that,  since  they  entered  into  a  joint 
venture  for  the  purchase  of  land,  they  were  bound  to  account  for  any 
profits  made  in  such  purchase,  whether  the  purchase  was  made  before 
or  after  the  contract  for  the  joint  venture  was  made. 

In  my  opinion  this  case  and  the  cases  cited  in  other  jurisdictions 
establish  that,  where  one  party  makes  a  secret  profit  out  of  the  part- 
nership or  joint  venture  through  rights  obtained  before  or  after  the 
formation  of  the  partnership  or  the  joint  venture,  he  must  account  for 
the  profits  made  at  the  expense  of  the  partnership  or  joint  venture. 
So  in  this  case  Shubert  may  have  a  right  to  call  Waller  to  account  for 
any  profits  made  by  him  through  fraudulent  concealment  of  the  fact 
that  he  owned  a  quarter  interest  in  the  royalties  to  be  paid  to  the  au- 
thors if  he  thereby  assumed  a  position  adverse  to  the  joint  venture. 
In  my  opinion,  however,  such  a  right,  if  it  exists;  does  not  give  the  de- 
fendant Shubert  the  further  right  to  refuse  to  pay  the  full  obligation 
he  as.sumed  to  the  authors  or  their  assignee,  even  though  the  assignee 
claims  by  mesne  assignment  from  Waller.  Waller  at  the  time  of  the 
making;  of  the  contract  with  Shubert  was  the  equitable  owner  of  a 
share  m  the  royalties  and  could  in  equity  assign  to  other  persons  a 
portion  of  this  share.  It  was  quite  immaterial  to  Shubert,  who  was 
ultimately  entitled  to  these  royalties,  except  that  he  had  a  right  to 
expect  that  Waller  would  make  no  secret  profit  from  the  venture. 
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The  acquisition  of  the  right  to  share  in  the  royaUies  was  not  adverse 
to  the  partnership  not  then  formed,  nor  did  his  subsequent  conceal- 
ment of  his  ownership  increase  the  obligations  of  Shubert.  If  the  con- 
cealment was  wrongful,  it  was  wrongful  only  by  reason  of  the  fact 
that  it  permitted  Waller  to  obtain  a  secret  profit  beyond  what  he  stip- 
ulated for.  If  Shubert  has  any  rights  in  the  premises,  he  has  a  right 
to  demand  an  accounting  of  the  profits,  but  he  has,  I  think,  no  right 
to  claim  that  merely  by  reason  of  the  making  of  the  contract  Waller's 
rights  to  a  part  of  the  royalties  became  an  asset  of  the  joint  venture. 
Waller  was  the  owner  of  this  share  of  the  royalties  in  equity  and  could 
transfer  his  rights  to  a  third  party,  and  the  assignee  then  became  the 
owner  of  his  share.  Waller  m  obtaining  the  right  acted  for  himself 
and  not  for  the  joint  venture,  which  was  not  yet  in  existence;  the 
payment  of  these  royalties  involves  no  added  obligation  on  the  part  of 
Shubert,  for  he  had  expressly  agreed  to  assume  the  obligations  of 
the  Frohman  contract.  I  can  therefore  see  no  equitable  ground  for 
declaring  that  Waller  was  only  the  trustee  for  the  joint  venture  in  the 
ownership  of  this  right  to  the  royalties.  At  most  equity  will  require 
him  to  account  for  any  wrongful  profits.  It  follows  that,  even  if  the 
plaintiff  took  the  assignment  with  knowledge  of  the  circumstances,  it 
is  nevertheless  entitled  to  enforce  it. 
Demurrer  sustained,  with  $10  costs. 


MOBET  et  al.  v.  SCHDSTEE  et  al. 
(Snpreme  C!ourt,  Special  Term,  Erie  County.    June^  1913.) 

1.  Attobnet  and  Client  (§  141*) — Attobnets'  Fees — Amount  Aixowablx. 

Where  plaintiffs  were  employed  as  attorneys  for  defendants  to  recover 
certain  real  property  at  a  time  when  the  same  was  practically  lost,  and 
they  rendered  extraordinary  services  with  fidelity  and  ability  which  re- 
sulted in  recovering  the  property,  their  compensation  for  such  services 
was  not  limited  to  the  amount  of  the  taxable  costs. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  {  347 ; 
Dec.  Dig.  I  141.»] 

2.  Attobnet  and  Client  (j  182*) — Attobnets*  Compensation — ^Lien. 

Judiciary  Law  (Consol.  Laws  1909,  c.  30)  {  475,  providing  an  attor- 
ney's lien  for  the  benefit  of  an  attorney  commencing  an  action  or  spe- 
cial proceeding,  or  serving  answer  containing  a  counterclaim,  etc.,  Is  not 
exclusive,  having  special  reference  to  an  action  while  pending,  to  pre- 
vent a  defendant  from  settling  without  knowledge  of  plaintiff's  attorneys, 
and  did  not  preclude  an  attorney  who  had  been  called  Into  a  case  to  re- 
cover real  property,  and  who  rendered  valuable  and  successful  servicea 
from  enforcing  a  lien  for  his  fees  on  the  property  recovered  after  litiga- 
tion was  disposed  of. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  H 
816,  390-406;  Dec.  Dig.  {  182.*] 

3.  Attobnet  and  Client  (S  192*) — ^ATTOBirar's  LntN — Enfobckment. 

Where  an  attorney's  right  to  a  lien  is  clear,  he  may  sue  in  a  court  of 
equity  to  enforce  the  same  and  by  filing  a  lis  pendens  in  an  action  in- 
volving real  property  may  obtain  security  and  is  not  limited  to  an  ap- 
plication to  the  court  by  petition. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  {{  425- 
427;    Dec.  Dig.  |  192.*] 
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Action  by  Norris  Morey  and  others  against  Casper  Schuster  and 
others.  On  motion  of  defendant  Schuster  for  judgment  on  the  plead- 
ings, and  dismissing  the  complaint.    Denied. 

.    Bartlett  &  Chamberlain,  of  Buffalo,  for  the  motion. 
Morey,  Bosley  &  Morey,  of  Buffalo,  opposed. 

POOLEY,  J.  This  action  is  brought  to  impress  upon  certain  real 
estate,  specifically  described,  a  lien  in  favor  of  the  plaintiffs  for  serv- 
ices and  disbursements,  in  actions  and  proceedings  by  which  this  prop- 
erty was  regained  for  these  defendants,  as  against  a  judgment  of  fore- 
closure, by  asserting  successfully  their  title  in  summary  proceedings 
and  in  ejectment,  and  finally  by  obtaining  an  enactment  of  the  Legisla- 
ture establishing  absolute  title  and  saving  the  defendants  from  the  pay- 
ment of  a  substantial  sum  of  money  and  from  a  sale  under  default. 
These  defendants,  by  answer,  claim  that  taxable  costs  cover  all  the 
value  of  these  services,  but  state  that  if  worth  more  they  are  willing 
to  pay  fair  compensation,  but  that  the  sum  demanded  is  grossly  exces- 
sive, and  that  the  plaintiffs  have  an  adequate  remedy  at  law  to  collect 
such  sum  as  may  be  determined  as  due  them.  There  is  therefore  no 
question  here  except  the  value  of  the  services  and  whether  or  not  the 
plaintiffs  have  the  right  to  maintain  this  action  rather  than  to  prose- 
cute an  action  at  law  and  try  the  issues  before  a  court  and  jury,  or  by 
petition  under  section  475  of  the  Judiciary  Act  (Consol.  Laws  1909, 
c.  30). 

[1]  In  my  view  of  it,  and  taking  into  account  the  extraordinary 
amount  of  work  involved,  the  plaintiffs  are  certainly  entitled  to  more 
than  taxable  costs  and  should  be  permitted  to  safeguard  their  claim 
by  lien  upon  the  specific  property  involved,  otherwise  these  defend- 
ants might,  by  conveyance  of  the  property,  deprive  these  plaintiffs  of 
the  fruits  of  their  labor,  the  payment  for  which  depended  upon  their 
success  in  regaining  the  property.  This  is  not  the  ordinary  case  of 
the  attorney's  right  to  a  lien  under  section  475  of  the  Judiciary  Act, 
which  is  a  re-enactment  of  section  66  of  the  Code.  Here  the  work  is 
completed,  the  property  has  been  restored  and  vested  in  these  defend- 
ants after  years  of  litigation  successfully  carried  on  by  the  plaintiffs, 
and  these  defendants  now  dispute  the  right  of  the  plaintiffs  to  the 
compensation  claimed  by  them.  They  have  an  equitable  claim  in  this 
specific  property,  and  it  should  attach  to  it  of  record.  If  the  subject- 
matter,  the  "fruits  of  the  labor  and  skill  of  the  attorney,"  had  been 
money  or  stocks  or  bonds  which  had  come  into  the  possession  of  the 
attorney  for  delivery  to  his  client,  there  can  be  no  doubt  that  a  lien 
would  attach  in  favor  of  the  attorney  for  his  fair  compensation. 

[2]  These  plaintiffs  were  called  into  this  matter  at  a  time  when  the 
property  was  practically  lost.  The  task  tendered  to  them  was  a  re- 
covery of  it  and  required  the  work  and  skill  of  attorneys  at  law,  and 
the  status  of  attorney  and  client  was  established.  If  an  attorney's 
lien  is  to  be  confined  to  the  strict  reading  of  section  475  of  the  Ju- 
diciary Law,  as  claimed  by  defendants,  we  would  have  an  attorney 
protected  upon  a  simple  action  on  an  account  requiring  no  more  skill 
than  that  of  a  beginner,  while  one  whose  experience  and  knowledge 
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of  law  are  required  to  solve  intricate  questions  in  order  to  save  large 
property  might  have  no  protection  whatever,  because  he  was  not  en- 
gaged at  the  commencement  of  an  action  or  special  proceeding  or  had 
not  served  an  answer  containing  a  counterclaim. 

The  right  to  a  lien  is  older  than  the  statute  and  is  not  dependent 
upon  it,  and  the  statute  was  not  intended  to  limit  the  right  but  to  en- 
large it.  The  statute  has  reference  more  especially  to  the  action  while 
pending  and  to  prevent  a  defendant  from  settling  without  the  knowl- 
edge 01  the  attorney  for  the  plaintiff.  Here  the  litigation  is  disposed 
of  and  the  property  absolutely  in  the  hands  of  the  client  who  declines 
to  pay  the  attorney's  charge.  Matter  of  Knapp,  85  N.  Y.  285 ;  Mat- 
ter of  King,  168  N.  Y.  53,  60  N.  E.  1054;  Fisher-Hansen  Case,- 173 
N.  Y.  492,  66  N.  E.  395. 

In  Matter  of  King  the  attorneys  drew  the  order  at  the  conclusion  of 
an  action  by  a  trustee  to  recover  wrongfully  hypothecated  securities, 
directing  a  trust  company  holding  them  subject  to  the  order  of  the 
court  to  deliver  them  to  the  trustee,  sent  their  bill  for  services,  and, 
upon  refusal  of  the  trustee  to  pay  the  bill,  instituted  proceedings  to 
establish  their  lien  while  the  securities  were  still  in  the  hands  of  the 
trust  company.  This  the  Court  of  Appeals  held  they  had  the  right 
to  do,  and  that  under  section  66  of  the  Code,  providing  that  "the  court 
upon  the  petition  of  the  client  or  attorney  may  determine  and  enforce 
the  lien,"  the  court  not  only  had  jurisdiction  but  it  must  either  itself 
or  by  a  referee  determine  the  amount,  and  that  the  parties  are  not  en- 
titled to  a  jury  trial. 

[3]  The  right  to  a  lien  being  clear,  an  attorney  is  not  limited  to 
applying  to  the  court  by  petition ;  but,  inasmuch  as  a  court  of  equity 
always  has  the  power  to  enforce  liens,  he  may  resort  to  an  action  in 
equity,  where  by  filing  a  notice  of  the  pendency  of  the  action  in  a 
case  where  real  estate  is  involved,  as  in  this  instance,  the  property, 
the  fruit  of  the  labor  and  skill  of  the  attorney,  may  be  retained  within 
the  powers  of  the  court  until  the  lien,  when  the  amount  of  it  is  de- 
termined, can  be  satisfied.  The  lien  exists,- but  the  amount  of  it  has 
not  been  determined.  The  plaintiffs  have  no  adequate  remedy  at  law. 
By  bringing  an  action  at  law  as  for  debt,  the  plaintiffs,  if  uiey  suc- 
ceeded, would  be  entitled  to  a  judgment  which  might  be  rendered 
nugatory  by  conveyance  or  incumbrance  of  the  property.  If  their 
claim  is  ultimately  sustained,  they  are  entitled  now  to  equitable  relief 
and  are  not  to  be  put  to  the  hazard  of  losing  their  claim,  as  they  would 
be  if  their  only  remedy  was  by  action  at  law. 

The  motion  is  denied,  with  $10  costs. 


CANNON  Y.  FARGO. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  26,  1913.) 

llASTXB  AND  Servant  (§  192*) — Injtjbies  to  Skbtant — Bmkbobnct  EuflotC 
— Fellow  SESVANxa — Evidence. 

Where  a  railroad  gateman  was  not  employed  to  assist  an  expressman 
In  unloading  express  and  baggage,  and  had  not  been  ordered  to  do  so, 
but  rendered  such  assistance  on  the  request  of  the  expressman,  the  fact 
that  he  and  his  predecessor  bad  been  in  the  liabit  of  rendering  such  as- 
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slstance  did  not  prevent  him  from  being  but  an  emergency  employ^  of 
the  express  company  while  so  doing;  and,  the  expressman  being  a  fel- 
low servant,  the  express  company  was  not  liable  for  Injuries  to  the  gate- 
man,  while  so  employed,  by  the  expressman's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {§ 
879-381 ;   Dea  Dig.  1 192.*] 

Appeal  from  Trial  Term,  Dutchess  County. 

Action  by  John  Cannon  against  James  C.  Fargo,  as  president  of  the 
American  Express  Company.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  defendant's  motion  for  a  new  trial,  he  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

Frank  Hasbrouck,  of  Poughkeepsie,  for  appellant 
Harry  Arnold,  of  Poughkeepsie,  for  respondent. 

PER  CURIAM.  This  is  the  third  appeal  in  this  case.  Its  previous 
history  may  be  read  in  138  App.  Div.  20,  122  N.  Y.  Supp.  576,  and 
147  App.  Div.  51,  131  N.  Y.  Supp.  643,  and  need  not  be  rewritten. 

The  learned  trial  court,  in  its  memorandum  upon  its  decision  of  de- 
fendant's motion  for  a  new  trial  on  the  minutes,  states  that  it  perceives 
no  substantial  difference  between  the  present  record  and  the  record 
upon  the  last  appeal,  except  that  upon  the  present  trial  a  new  witness, 
Stickle,  the  former  gateman  and  the  immediate  predecessor  of  the 
plaintiff  in  that  position,  testified.  After  discussion  of  that  testimony, 
the  learned  court  addressed  itself  to  the  question  whether  the  proof  of 
practice  as  given  in  this  testimony  tends  to  establish,  or  at  least  to 
raise  a  presumption,  that  the  printed  rule  of  the  railroad  company, 
the  plaintiff's  employer,  defining  the  duties  of  gatekeeper,  so  as  not 
to  include  the  duty  of  rendering  such  aid  as  to  the  baggage  and  ex- 
press, had  by  such  very  general  and  long-continued  practice  been  mod- 
ified, so  that  the  particular  duty  was  at  the  time  of  the  accident  within 
the  scope  of  plaintiff's  employment  and  a  part  of  his  business  as  an 
employe  of  the  railroad  company. 

We  adopt  practically  the  verbiage  of  the  learned  court  in  stating 
the  question.  The  learned  court  says  that  we  held  upon  the  last  ap- 
peal that  evidence  showing  such  practice  for  a  period  of  6  months 
prior  to  the  accident  was  not  sufficient,  and  then  states  that  it  cannot 
conclude  that  proof  of  such  practice  for  14  months  does  not  suffice 
to  raise  a  question  for  the  jury  in  the  first  instance.  The  learned 
court  then  proceeds  with  characteristic  care  to  an  extended  discussion 
of  the  testimony  which  led  to  its  conclusion  that  the  finding  of  the 
jury  was  not  against  the  evidence.  But  it  seems  to  us  unnecessary 
to  follow  the  court  in  its  discussion,  inasmuch  as  the  court  itself  says 
that  there  is  no  substantial  difference  between  the  present  record  and 
that  of  the  last  appeal,  save  the  calling  of  Stickle,  unless  the  discus- 
sion convinces  us  that  we  were  wrong  in  our  former  view,  and  it  does 
not. 

Stickle  testifies  that  he  preceded  the  plaintiff  as  gateman  at  this 
crossing  "in  1907,  December,  I  think,  until  1908,  April  1st" ;  that  he 
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lowered  and  raised  the  gates  when  necessary  to  do  so ;  that  he  unloaded 
express  and  baggage  once  or  twice  a  day  sometimes — once  or  twice  a 
day  during  the  time  he  was  there.  Patrick  Sheridan  was  the  station 
agent  there  for  the  entire  time.  He  did  not  give  the  witness  any  par- 
ticular instructions  in  reference  to  that  while  he  was  there,  nor  when 
he  was  hired.  Sheridan  called  Stickle  whenever  it  was  necessary  to 
help  with  express  and  baggage.  The  method  he  used  to  call  was  to 
whistle  and  holler  at  Stickle,  and  sometimes  beckon  with  his  hand. 
Besides  Sheridan,  the  baggageman,  the  expressman  sometimes  beck- 
oned to  Stickle  about  that  duty,  and  on  each  of  these  occasions  Stickle 
went  and  assisted.  During  the  time  Stickle  was  there,  Sheridan  was 
at  the  depot  about  300  feet  from  the  place  where  Stickle  was  working, 
and  he  was  there  in  that  same  capacity  while  Cannon  was  working 
there.  Occasionally  Sheridan  would  ask  Stickle  to  come  up  and  help, 
beckon  to  him,  and  occasionally  the  express  messenger  would  beckon 
to  him.  Stickle  was  also  at  times  called  to  go  when  they  had  a  number 
of  packages,  and  was  called  when  they  were  not  only  heavy,  but  a 
number  of  them,  so  that  when  they  watited  to -hurry  along  he  was 
called  in. 

This  is  all  of  his  testimony,  and  it  is  expressed  in  substantially  his 
own  language.  Even  if  this  additional  testimony  justified  the  learned 
court  in  its  submission  of  the  issues  to  the  jury,  which  question  we 
need  not  now  decide,  it  seems  quite  clear  to  us  that  in  view  of  the 
other  testimony  in  the  case,  which  has  been  discussed  in  our  former 
opinions,  it  would  have  justified  the  trial  court  in  setting  the  verdict 
aside. 

On  the  first  appeal  the  plaintiff  insisted  that  it  was  not  his  duty  as 
an  employe  of  the  railroad  company  to  assist  in  removal  of  the  ex- 
press matter,  and  we  reversed  the  judgment  because  we  thought  that 
the  plaintiff  was  an  emergency  employe  of  the  defendant,  and  there- 
fore could  not  recover  for  the  negligence  of  a  fellow  servant.  Upon 
the  second  trial  the  plaintiff  attempted  to  alter  his  complaint,  his  bill 
of  particulars,  and  his  proof,  to  sustain  his  contention  that  it  was  a 
part  of  his  duty  as  the  servant  of  the  railroad  company  to  assist  in  re- 
moving the  express  matter.  But  we  thought  that  the  evidence  was  not 
sufficient  to  take  the  case  outside  of  the  decision  rendered  upon  the 
first  appeal.  Suffice  it  to  say  that  we  now  think  that  the  testimony  of 
Stickle  has  not  saved  the  plaintiff  from  the  application  of  our  former 
decision.  Our  reasons,  if  stated,  would  be  but  reiteration  of  the  former 
)pinions  in  this  case. 

The  judgment  and  order  are  reversed,  and  a  new  trial  is  granted; 
«osts  to  abide  the  event. 


(81  Mlac.  Bep.  89.) 

In  re  WATSON. 
(Surrogate's  Court,  Westchester  County.    May,  1913.) 

1.  TBUSTS  (J  277*) — CONSTBUOTION — ADVANCES — InTEBEST. 

Wbere  a  will  provides  that  the  trustees  shall  advance  to  each  of  tes- 
tator's sons  what  they  deem  advisable  "out  of  the  share  to  which  he  may 
ultimately  be  entitled  to,"  and  that  "no  personal  claims  shall  be  made 
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against  such  son  or  his  estate  for  such  advances,"  and  where  the  trus- 
tees make  such  advances,  no  Interest  Is  chargeable  upon  the  amount  ad- 
vanced ;  but,  If  the  amount  advanced  to  any  son  exceeds  the  amount  to 
which  he  Is  entitled,  the  excess  will  be  deducted  from  the  balance  of  his 
share  on  a  settlement  of  the  accounts  of  the  trustees. 

[Ed.  Note. — S'or  other  cases,  see  Trusts,  Cent.  Dig.  §§  390,  387;  Dec. 
Dig.  {  277.*] 

2.  Tbcsts  (§  270*) — CoNaTBTJcnoN — Comfuancb  with  lEBiiB — Subdivision 

OF    EiSTATK. 

Where  a  will  provides  that  the  trustees  should  "invest  each  share 
separately"  in  trust  for  testator's  nine  children,  the  trustees  should  make 
such  division  immediately,  though  it  Is  not  In  accord  with  their  own 
Judgment 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent  Dig.  |  379;  Dec.  Dig.  | 
270.»1 

3.  Tbusts  ({  270*) — CoMPLiANCK  WITH  Tebks — Subdivision  of  the  Estate. 

Where  a  will  provides  that  the  trustees  shall  subdivide  testator's  es- 
tate, they  cannot  withhold  subdivision  because  a  valuable  tract  of  land 
remains  unsold,  and  where  they  have  neglected  to  make  such  subdivi- 
sion prior  to  the  Judicial  settlement  of  their  accounts,  and  such  subdi- 
vision is  essential  to  an  accurate  administration  of  the  trust  funds,  they 
will  be  required  to  forthwith  divide  the  estate,  so  far  as  possible,  pur- 
suant to  the  directions  of  the  will. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  |  379;  Dec.  Dig. 
§  270.*] 

Judicial  settlement  of  the  accounts  of  the  sole  executor  and  trustee 
under  the  last  will  and  testament  of  William  Watson,  deceased.  De- 
creed according  to  opinion. 

Decker,  Allen  &  Storm,  of  New  York  City,  for  petitioner. 
Edw.  W.  Davidson,  of  New  Rochelle,  for  executors  of  estate  of  Wil- 
liam Watson,  Jr.,  deceased. 
Jerome  A.  Peck,  of  New  York  City,  special  guardian. 

SAWYER,  S.  William  Watsqn  died  September  28,  18.77,  leaving 
a  last  will  and  testament,  which  was  admitted  to  probate  in  the  office 
of  the  surrogate  of  Westchester  county. 

By  the  ninth  clause  of  his  will  the  testator  disposed  of  all  his  resid- 
uary estate.   Said  ninth  clause  is  as  follows : 

"I  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of  my 
estate,  real  as  well  as  personal.  Including  said  farm,  stock,  cattle,  horses, 
personal  property  and  utensils,  and  the  said  house  and  premises  number 
flfty-one  East  Thirty-Fourth  street  (subject  to  the  life  estate  of  my  wife,  as 
aforesaid)  to  my  executors  and  trustees,  and'  to  the  survivors  and  survivor 
of  them.  In  trust  nevertheless,  and  to  and  for  and  upon  the  following  uses, 
intents  and  purposes,  and  with  the  following  powers  of  and  concerning  the 
same,  that  is  to  say,  to  sell  and  dispose  of  the  same  at  public  or  private  sale, 
for  cash  or  upon  credit,  and  convert  the  same  into  money  and  to  execute 
and  deliver  good  and  sufficient  conveyances  and  transfers  of  the  same,  so 
as  to  vest  good  title  in  the  purchaser  or  purchasers  thereof,  and  to  divide  the 
proceeds  into  as  many  equal  shares  as  I  shall  leave  children  surviving  me, 
and  in  case  any  of  my  children  shall  have  died  before  me,  leaving  Issue  liv- 
ing at  the  time  of  my  death,  then  the  said  number  of  shares  shall  be  in- 
creased so  as  to  include  one  equal  share  for  each  of  such  deceased  children, 
and  I  give,  devise  and  bequeath  all  of  said  equal  shares  of  the  proceeds  of 
my  said  residuary  estate  to  my  said  executrix,  executors  and  trustees,  and 
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to  the  snrrirors  and  surrlvor  of  them,  In  trust,  uevertbeless,  and  to  and  for 
aud  upon  the  following  uses.  Intents  and  purposes  and  with  the  following 
powers  of  and  concerning  the  same,  that  is  to  say,  to  Invest  each  equal  share 
separately  in  the  same  manner  as  hereinbefore  directed,  and  to  apply  the 
rents,  Income  and  profits  of  the  respective  shares  allotted  to  my  daughters 
(surviving  me)  that  is,  one  equal  share  for  the  benefit  of  each  daughter,  as 
follows:  To  Vie  use  of  each  (^aughter  during  her  natural  life,  the  rents,  in- 
come and  profits  of  her  one  equal  share  for  her  sole  and  separate  use  free 
from  the  debts,  control  and  engagements  of  any  husband  she  may  at  any 
time  have,  in  the  same  manner  and  with  the  like  effect  as  if  she  were  a 
feme  sole,  and  upon  her  death  to  divide,  distribute  and  pay  over  the  prin- 
cipal of  her  share  (and  I  so  give,  devise  and  bequeath  the  same)  to  her  chil- 
dren living  at  the  time  of  her  death  and  to  the  issue,  then  living,  of  any 
of  her  children  then  dead,  to  be  equally  divided  between  them,  such  issue 
to  stand  in  the  place  of  his,  her  or  tiieir  parent ;  and  In  default  of  such  chil- 
dren or  issue,  then  to  such  person  or  persons  and  In  such  manner  and  form 
as  she  by  any  Instrument  in  writing  In  the  nature  of  a  will  or  appointment 
executed  under  her  hand  in  the  presence  of  two  witnesses  notwithstanding 
her  coverture,  shall  limit,  direct  or  appoint,  and  in  default  of  such  limita- 
tion, direction  or  appointment  then  to  my  next  of  kin  under  the  laws  of 
the  state  of  New  York  as  if  I  had  died  intestate. 

"And  also  to  apply  the  rents,  income  and  profits  of  the  respective  shares 
allotted,  as  aforesaid,  to  my  sons  surviving  me,  that  la  one  equal  share  for 
the  benefit  of  each  son,  as  follows :  To  the  use  of  each  son  the  rents,  Income 
and  profits  of  his  one  equal-  share  until  he  shall  attain  the  age  of  twenty- 
five  years,  or  sooner  die,  and'  upon  attaining  that  age,  or  If  he  shall  have 
attained  it  before  my  death,  to  pay,  transfer  and  deliver  over  (and  I  so 
give,  devise  and  bequeath)  to  him  one  half  of  the  principal  of  his  one  equal 
share,  and  to  apply  the  rents.  Income  and  profits  of  the  remaining  half  of 
his  one  equal  share  to  his  use  until  he  shall  attain  the  age  of  thirty-five 
years,  or  sooner  die,  and  upon  his  attaining  said  age  of  thirty-five  years 
to  pay,  transfer  and  deliver  over  (and  I  so  give,  devise  aud  bequeath)  to 
him  the  said  remaining  half  of  the  principal  of  his  one  equal  share,  and  in 
the  event  of  his  death  before  he  would  be  entitled,  as  aforesaid,  to  the  pay- 
ment of  the  half  or  the  whole  of  the  principal  of  his  one  equal  share,  then 
to  pay,  transfer  and  set  over  (and  I  so  give,  devise  and  bequeath)  the  prin- 
cipal of  his  one  equal  share  or  so  much  thereof  as  may  not  have  been  paid 
to  him,  as  hereinafter  provided  for,  to  his  children  living  at  the  time  of  his 
death  and  to  the  issue  then.  UvUig  of .  any  of  his  children  then  dead,  to  be 
equally  divided  between  them,  such  issue  to  stand  in  the  place  of  his,  her 
or  their  parent,  and  in  default  of  such  children  or  issue,  then  to  such  per- 
son or  persons  and  In  such  manner  or  form  as  be  shall  by  his  last  will  and 
testament  execute  after  he  shall  attain  the  age  of  twenty-one  years,  limit 
or  direct,  and  in  default  of  such  limitation  or  direction  then  to  my  next  of 
kin  under  the  laws  of  the  state  of  New  York  as  if  I  had  died  Intestate. 

"And  also  to  apply  the  rents.  Income  and  profits  of  the  respective  remain- 
ing equal  shares  (if  any)  allotted,  as  aforesaid,  to  the  Issue  (if  any  living  at 
my  death)  of  any  of  my  children  then  dead,  as  follows :  To  the  use  of  each 
class  of  issue  equally  the  rents.  Income  and  profits  of  the  share  allotted  to 
that  class  until  the  youngest  of  such  class  of  Issue  living  at  my  death  shall 
attain  the  age  of  twenty-one  years  or  sooner  die,  and  upon  such  youngest 
issue,  attaining  the  age  of  twenty-one  years  or  sooner  dying,  to  pay,  transfer 
and  set  over  (and  I  so  give,  devise  and  bequeath)  the  principal  of  the  share 
of  such  class  to  and  among  said  last-mentioned  issue  equally,  and  to  their 
heirs,  executors,  administrators  and  assigns. 

"I  feel  a  desire,  not  obligatory  however,  that  my  children,  in  case  their 
pecuniary  circumstances  will  warrant  it,  should  reside  upon  portions  of  my 
said  farm  having  dwellings  thereon,  or  having  building  sites  upon  which  they 
can  erect  buildings,  therefore,  in  case  my  children  respectively  or  any  or 
either  of  them,  shall  elect.  In  writing,  that  portions  or  portion  of  my  said 
farm  shall  form  the  whole  or  a  part  of  their  said  respective  shares  or  share 
in  my  estate  at  the  fair  value  of  such  portions  or  portion  to  be  fixed  by 
my  trustees  and  executors,  the  survivors  or  survivor  of  them,  I  authorize 


Digitized  by 


Google 


Sur.  Ct)  IN  KB  WATSON  1061 

the  latter  to  set  the  same  apart  by  an  instrnment  In  writing  to  be  ezecnted, 
acknowledged  and  recorded  to  the  intent  that  the  portion  so  set  apart  for 
each  one  shall  represent  a  whole  or  a  part  (as  the  case  may  be)  of  his  or 
her  share  and  shall  be  held  accordingly,  subject  to  the  aforesaid  life  estate 
of  my  wife  therein,  and  subject  to  the  trusts,  uses  and  powers  respecting  the 
said  share  as  herein  contained  should  the  portion  so  selectedi,  in  any  case, 
exceed  in  value  (to  be  fixed  as  aforesaid)  the  amount  of  such  child's  share 
in  my  estate,  the  excess  shall  be  paid  or  satisfactorily  secured  by  such  child 
to  my  estate;  and  in  apportioning  my  farm  to  meet  the  election  of  my 
children  the  preference  of  choice  shall  be  given  first  to  my  sons  commencing 
with  the  eldest  and  so  on  successively  down  to  the  youngest,  and  then  com- 
mencing with  the  eldest  daughter  and  so  on  successively  down  to  the  young- 
est daughter. 

"I  expressly  declare  that  the  direction,  hereinbefore  contained,  to  sell  my 
said  house  and  premises  on  Tliirty-Fourth  street,  and  my  farm,  stock,  cattle, 
horses,  personal  property  and  utensils,  snbject  to  the  life  estate  of  my  wife, 
and  the  direction  hereinafter  contained,  to  sell  my  other  real  estate  is  not 
intended  to  control  the  executors  and  trustees  as  to  the  time  when  they  shall 
make  such  sale,  and  they  are  authorized,  in  their  discretion,  to  defer  such 
sale  to  any  time  during  the  life  of  my  wife,  and  it  is  my  Judgment,  although 
not  obligatory,  that  all  sales  of  my  real  estate  be  deferred  during  the  life 
of  my  wife  in  order  to  gain  an  increase  of  value." 

By  the  eleventh  clause  of  his  will  the  testator  empowered  his  trus- 
tees to  make  certain  advances  to  his  sons  in  addition  to  the  provisions 
as  set  forth  in  the  ninth  clause  of  said  will.  Said  eleventh  clause  is  as 
follows : 

"Eleventh.  Inasmuch  as  it  may  be  desirable  to  aid  and  assist  my  sons  or 
some  one  of  them  in  business  I  authorize  and  empower  my'  executrix  and 
executors,  and  the  survivors  and  sorvivor  of  them,  in  their,  his  or  her  dis- 
cretion should  they,  he  or  she  deem  it  desirable  for  the  interest  and  welfare 
of  my  sons  or  some  one  of  them  so  to  do,  to  advance  from  time  to  time  to 
my  sons  re8i>ectively  out  of  their  respective  shares  to  which  they  will  proba- 
bly or  possibly  be  entitled  under  the  provisitas  of  this  my  will,  a  sum  or 
sums  not  exceeding  to  any  one  son  one-half  of  the  amount  that  such  son 
will  probably  or  possibly  be  entitled  to,  as  aforesaid,  and  in  the  event  that 
such  shares  shall  not  ultimately  go  to  such  son,  no  personal  claim  shall  be 
made  against  such  son,  or  his  estate,  for  the  repayment  of  such  advances." 

By  the  fifth  clause  of  the  codicil  to  the  will  the  testator  specifically 
revokes  a  portion  and  also  modifies  a  portion  of  the  provisions  of  the 
ninth  clause  of  his  will.    The  fifth  clause  of  the  codicil  is  as  follows : 

"Fifth.  In  and  by  the  ninth  clause  or  article  of  my  said  will  I  directed  mj 
executors  and  trustees  and  the  survivors  and  survivor  of  them,  to  pay,  trans- 
fer and  deliver  over  and  I  so  gave,  devised  and  bequeathed  to  my  sons  re- 
spectively, upon  their  respectively  attaining  the  age  of  thirty-flve  years  the 
remaining  one-half  of  the  principal  of  the  respective  shares  of  my  residuary 
estate  allotted  to  my  sons  respectively,  and  made  provision  for  the  disposi- 
tion of  the  said  remaining  half  of  the  said  principal  in  the  event  that  either 
or  any  of  my  sons  shall  not  attain  the  said  age  of  thirty-five  years  as  will 
more  fully  appear  by  reference  to  the  said  ninth  clause  or  article.  Now,  1 
revoke  the  said  directions,  gifts,  devises  and  bequests  in  respect  to  the  said 
remaining  half  of  the  principal  of  the  said  respective  shares  of  my  residu- 
ary estate  so  allotted  to  my  sons  as  aforesaid  and  direct  my  executrix,  execu- 
tors and  trustees  and  the  survivors  and  survivor  of  them  to  apply  the  rents. 
Income  and  profits  of  the  said  remaining  half  of  each  of  said  shares  of  my 
residuary  estate  to  the  use  of  the  son  to  whom,  or  for  whose  benefit  the 
share  is  allotted,  as  aforesaid,  during  the  term  of  his  natural  life  and  upon 
his  death  to  pay  the  principal  of  the  said  remaining  half  of  the  said  share 
to  his  children  living  at  the  time  of  his  death  and  to  the  issue,  if  any,  then 
Uving  of  any  of  his  children  then  dead,  to  be  equally  divided  between  them, 
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such  Issue  to  stand  in  the  place  of  the  parent,  and  in  default  of  such  chil- 
dren or  issue  then  to  such  person  or  persons  and  in  such  manner  or  form  as 
he  (my  son)  shall  by  his  last  will  and  testament,  duly  executed  after  the 
age  of  twenty-one  years,  limit  or  direct  and  in  default  of  such  limitation  or 
direction  then  to  my  next  of  kin  under  the  laws  of  the  state  of  New  Tork, 
as  if  I  had  died  intestate,  and  I  hereby  revoke  so  much  of  the  ninth  clause 
or  article  in  respect  to  the  remaining  half  of  the  principal  of  the  said  shares, 
respectively,  so  allotted  to  my  sons  as  is  inconsistent  with,  or  in  conflict  with 
this  fifth  clause  or  article  of  this  codicil." 

By  the  ninth  clause  of  his  will  he  gave  his  residuary  estate  to  his 
executors  and  trustees,  in  trust,  to  sell  and  dispose  of  the  same  and  ta 
divide  the  proceeds  into  as  many  equal  shares  as  he  should  leave  him 
children  surviving.  The  trustees  were  to  invest  each  share  separately 
and  apply  the  income  to  the  use  of  the  son  or  daughter  for  whom  it 
was  set  aside.  Each  daughter  was  to  have  a  life  use  of  such  share,  and 
the  principal  was  to  be  paid  over  upon  her  death  to  her  children  or  to 
her  appointees  by  will.  Each  son  was  to  receive  one-half  of  the  prin- 
cipal of  his  one-ninth  share  when  he  became  25  years  of  age,  and,  by 
the  codicil  to  the  will,  the  other  one-half  of  his  share  he  was  to  have 
a  life  use  of,  the  same  to  be  paid  over  to  his  children  or  his  appointees 
under  his  will  at  his  death. 

By  the  eleventh  clause  of  the  will  permission  is  given  to  the  trustees 
to  make  certain  advances  to  the  sons  which  in  their  discretion  they 
may  deem  necessary.  Such  advances,  however,  are  limited  to  an 
amount  "to  which  they  will  probably  or  possibly  be  entitled  to  under 
the  provisions  of  the  will."  Such  advances  to  any  one  son,  however, 
not  to  exceed  "one-half  the  amount  that  such  son  will  probably  or 
possibly  be  entitled  to,"  but,  in  the  event  that  such  advances  or  shares 
shall  not  ultimately  go  to  such  son,  "no  personal  claim  shall  be  made 
against  such  son  or  his  estate  for  the  repayment  of  such  advances." 

The  testator  left  nine  children,  four  sons  and  five  daughters.  He 
also  left  a  widow  who  died  in  1894,  and  that  portion  of  the  property 
of  which  she  was  left  a  life  use  is  now  a  part  of  the  residuary  estate. 
The  parties  contesting  this  accounting  are  the  executors  of  William 
Watson,  the  younger.  As  such  executors  they  are  entitled  to  what- 
ever there  is  left  in  the  one-ninth  fund  which  was  to  be  set  apart  for 
William  Watson,  the  younger,  including  principal  and  income.  Each 
of  the  four  sons  had  been  paid  about  $130,000  out  of  the  principal 
as  and  for  the  one-half  of  the  one-ninth  share  of  said  estate  devised 
and  bequeathed  to  him  by  said  testator.  See  former  decrees  in  this 
estate. 

Manifestly  under  the  terms  of  the  will  William  Watson,  the  younger, 
when  he  became  25  years  of  age,  was  entitled  to  receive  inmiediately 
one-half  of  the  one-ninth,  or  one-eighteenth,  of  his  share  of  the  resid- 
uary estate  as  an  absolute  matter  of  right.  The  payment  of  $130,000 
was  made  to  said  son  as  the  approximate  amount  of  said  one-eight- 
eenth share.  Whether  such  payment  was  in  excess  of  the  sum  he  was 
entitled  to  as  such  share  or  not  is  a  mere  question  of  computation, 
but,  assuming  that  it  was  in  excess  of  such  one-eighteenth  share,  then 
the  trustees  could,  if  they  deemed  it  advisable,  advance  any  portion 
of  the  one-ninth  of  said  share  to  which  WiUiam  or  his  estate  might 
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be  ultimately  entitled  to  pursuant  to  the  provisions  of  the  eleventh 
clause  of  the  will. 

[1]  If  the  eleventh  clause  of  the  will  means  anything,  it  must  mean 
what  it  says,  namely,  that  the  trustees  are  given  the  right  to  estimate 
the  amount  of  the  estate  and  advance  to  each  son  what  they  may  deem 
advisable  "out  of  the  share  to  which  he  may  ultimately  be  entitled  to." 
This  the  trustees  have  done.  They  estimated  the  value  of  the  estate 
and  paid  over  to  each  son  $130,000  as  his  estimated  one-eighteenth 
share.  If  this  estimated  amount  exceeds  the  one-half  of  the  one-ninth 
share  to  which  each  son  will  be  ultimately  entitled  to,  then  and  in  that 
case  "no  personal  claim  shall  be  niade  against  such  son  or  his  estate 
for  the  repayment  of  such  advances." 

I  am  of  the  opinion  that  the  trustees  in  estimating  and  advancing  the 
sum  of  $130,000  merely  carried  out  the  provisions  of  the  ninth  and 
eleventh  clauses  of  the  will,  and  that  no  interest  should  be  charged  by 
the  trustees  on  this  amount  so  estimated  and  advanced.  Of  course,  if 
the  $130,000  so  advanced  ultimately  exceeds  one-eighteenth  of  Wil- 
Uam's  trust  fund,  then  and  in  that  case  William's  trust  fund  would  be 
one-ninth  of  all  of  the  estate,  less  said  advance  of  $130,000. 

A  casual  examination  of  the  prior  decrees  seems  to  show  that  the 
four  sons  were  advanced  by  the  trustees  under  the  same  provisi;"»ns  of 
the  will  an  additional  sum  of  $28,000  each.  If  this  is  found  to  be  so 
upon  a  more  careful  examination  of  the  same,  the  same  rule  would 
apply  to  the  advance  of  $158,000  as  has  been  applied  to  the  advance  of 
$130,000. 

[2]  It  was  the  duty  of  the  trustees  to  have  obeyed  the  directions  of 
the  ninth  clause  of  the  will  "to  invest  each  share  separately"  in  trust 
for  the  nine  children  upon  the  trusts  provided  for.  Whether  or  not 
the  trustees  should  have  made  the  division  of  the  trusts  into  nine  sep- 
arate trusts  before  or  after  the  death  of  the  widow  of  William,  the 
elder,  is  not  necessary  here  to  determine.  The  division  should  have 
been  made  without  the  shadow  of  a  doubt  at  the  commencement  of 
this  accounting  period.  The  trustees  cannot  substitute  their  own  judg- 
ment nor  the  decree  of  a  court  as  a  bar  to  the  right  for  an  immediate 
compliance  with  the  terms  of  the  will.  Each  trust  has  an  undivided 
interest  in  the  real  estate.  Each  trust  might  have  been  represented  by 
a  separate  trustee,  and,  if  so,  each  would  have  an  equal  undivided  in- 
terest with  the  others  in  both  the  personalty  and  realty.  See  Surrogate 
Silkman's  opinion  April  14,  1903. 

[3]  It  is  possible  to  make  an  accurate  subdivision  now  of  nearly  all 
of  the  property  on  hand,  and  it  should  be  done.  If  trustees  can  with- 
hold subdivision  because  a  valuable  tract  of  land  remains  unsold,  they 
could  continually  refuse  to  make  any  subdivision  if  a  small  or  insig- 
nificant tract  of  land  should  remain  unsold.  What  the  testator  in- 
tended by  his  will  was  that  the  principal  of  his  estate  should  be  divided" 
into  nine  equal  parts  and  both  principal  and  income  paid  over  agree- 
ably to  the  terms  of  the  will.  In  order  that  the  trust  funds  may  be  ad- 
ministered accurately,  the  decree  should  provide  that  the  trustees  forth- 
with divide  the  estate  in  so  far  as  the  same  is  capable  of  subdivision 
into  separate  trusts,  as  is  directed  by  the  will. 
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The  contestants  being  now  entitled  under  the  terms  of  the  will  to 
all  of  the  one-ninth  share,  except  such  portion  as  has  been  conveyed  or 
assigned  by  them,  they  may  make  any  arrangement  or  agreement  with 
the  trustees  that  they  see  fit  as  to  their  share.  If  they  desire  to  force 
or  compel  a  sale  of  all  the  real  property,  they  may  do  so;  or  if  they 
desire  by  agreement  to  allow  the  trustees  to  manage  and  control  the 
same,  they  may  do  that.  As  to  the  remaining  trusts,  there  is  no  oc- 
casion that  I  can  see  for  leaving  the  property  "en  block,"  and  a  di- 
vision of  the  same  should  be  made  forthwith  agreeably  to  the  pro- 
visions of  the  will.  If  the  trustees  will  consider  the  property  in  tiieir 
possession  as  capable  of  subdivision  the  same  as  if  it  had  been  divided 
into  nine  equal  trusts  and  will  divide  the  principal  and  income  ac- 
cordingly, I  think  there  will  be  no  trouble  in  determining  the  respec- 
tive amounts  to  which  each  party  is  entitled,  as  it  seems  to  me  it  would 
be  simply  a  matter  of  computation.  If  the  parties  cannot  agree  to  the 
adjustment  of  the  figures  upon  the  basis  suggested,  they  may  each 
submit  a  statement  as  to  what  their  claim  is  and  what  the  figures  should 
be  and  the  court  will  adjust  them. 

Decreed  accordingly. 

(81  Misc.  Rep.  86.) 

In  re  THOMPSON'S  ESTATE. 
(Surrogate's  Court,  Dutchess  CJounty.    May,  1913.) 

Husband  and  Wife  (f  14*) — ^Taxation  (f  864*) — Tbansfeb  Tax — Pbopebtt 
Subject. 

Where  a  husband  and  wife  conveyed  realty  as  tenants  by  the  entirety 
and  In  payment  took  a  purchase  money  mortgage  and  check  payable  to 
tbem  jointly  and  deposited  the  check  In  the  wife's  name  for  reinvest- 
ment In  realty  In  the  same  manner  as  that  conveyed,  the  surviving  hus- 
band became  entitled  to  the  sole  possession  of  one-half  of  the  mortgage 
and  deposit  and  the  remaining  one-half  of  each  passed  Into  the  wife's 
estate  and  was  subject  to  a  transfer  tax. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  {{  71- 
86,  88,  89;  Dec.  Dig.  |  14;*  Taxation,  Cent  Dig.  f  16T9;  Dec.  Dig.  { 
864.»] 

Assessment  of  transfer  tax  on  the  estate  of  Julia  de  Windt  Hook 
Thompson,  deceased.  Appeal  from  an  order  assessing  such  tax.  Af- 
firmed. 

Frank  Hasbrouck,  of  Poughkeepsie,  for  executors. 
John  J.  Mylod,  of  Poughkeepsie,  for  State  Comptroller, 

HOPKINS,  S.  This  is  an  appeal  from  an  order  assessing  the  trans- 
fer tax  upon  the  estate  of  the  above-named  decedent,  based  upon  the 
report  of  the  appraiser.  He  reported  that  one-half  of  a  bond  and 
mortgage  given  by  one  Eugene  H.  Pool  to  Von  Beverhout  Thompson 
and  Julia  de  Windt  Thompson,  his  wife,  upon  which  ther^  was  due  at 
the  date  of  the  death,  July  6,  1912,  of  said  Julia  de  Windt  Thompson 
for  principal  and  interest,  the  sum  of  $30,383.33,  was  taxable,  and 
also  that  one-half  of  a  deposit  of  $12,88971  in  the  Union  Trust  Qjm- 
pany  of  New  York,  standing  in  the  name  of  Julia  de  Windt  Thomp- 
son at  the  time  of  her  death,  was  taxable. 

•For  other  cuw  aee  lune  topic  A  {  numbbb  In  Deo.  ft  Am.  Digs.  It07  to  date.  *  Rep'r  IndexM 
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The  appellant  claims  that  both  of  the  above  items  should  be  stricken 
out  and  exempted  from  taxation  for  the  reason  that  both  amounts  were 
the  proceeds  of  real  estate  owned  by  Von  Beverhout  Thompson  and  his 
wife  as  tenants  by  the  entirety,  and,  in  case  of  the  death  of  either,  the 
survivor  became  the  owner  of  the  whole,  and  that  the  said  mortgage 
and  money  retained  the  same  character  by  agreement  of  the  parties. 
Such  claim  is  based  upon  the  fact  that  certain  real  estate  owned  by 
them  in  the  city  of  New  York,  as  tenants  by  the  entirety,  was  sold  and 
conveyed,  and  a  purchase-money  mortgage  for  $30,000  taken  in  their 
joint  names,  and  a  cash  payment  of  $12,750  of  the  purchase  price  de- 
posited in  the  Union  Trust  Company  in  decedent's  name,  solely  for  the 
purpose  of  being  reinvested  in  real  estate  in  the  same  manner  as  they 
held  that  which  they  sold. 

All  the  testimony  in  this  matter  is  in  the  form  of  affidavits,  filed 
with  the  appraiser,  and  it  appears  that  the  only  testimony  to  support 
the  agreement  claimed  to  have  been  made  between  Dr.  Thompson  and 
his  wife  was  given  solely  by  Dr.  Thompson,  without  corroboration, 
and  in  his  own  interest,  and  having  the  effect  of  defeating  the  assess- 
ment of  any  tax  upon  the  property  in  question,  and  it  seems  to  me 
that,  although  his  testimonpr  is  absolutely  true,  it  is  improper  and  in- 
admissible in  view  of  his  mterest  in  the  estate  and  should  not  have 
been  received.  To- accept  the  sole  testimony  of  a  witness  directly  in- 
terested in  the  result  in  proceedings  of  this  character  would  absolutely 
nullify  the  transfer  tax  law  and  open  the  door  for  the  prevention  of 
the  imposition  of  any  tax  in  all  similar  cases.  Such  evidence  would  be 
inadmissible  in  any  court  against  the  estate  of  a  deceased  person,  rela- 
tive to  any  agreement,  transaction,  or  understanding  between  the  wit- 
ness and  such  deceased  person,  affecting  the  disposition  of  the  estate 
or  the  interest  of  the  witness  therein,  and  such  rule  should  be  applied 
in  proceedings  of  this  kind.  The  transfer  tax  law  and  the  decisions 
thereunder  are  fully  discussed  in  Matter  of  Durfee,  79  Misc.  Rep.  655, 
140  N.  Y.  Supp.  594,  and  I  fully  concur  with  the  conclusions  in  that 
case,  and  it  would  be  needless  for  me  to  enlarge  upon  the  questions 
there  determined. 

When  Dr.  Thompson  and  his  wife,  being  tenants  by  the  entirety, 
conveyed  the  New  York  real  estate  and  accepted  part  cash  and  a  pur- 
chase-money mortgage  for  the  balance,  made  payable  to  both,  the  ten- 
ancy by  the  entirety  was  ended,  and  he,  as  survivor,  was  not  entitled 
to  the  whole  proceeds  on  her  death  without  legal  evidence  of  agree- 
ment or  gift.  Matter  of  Baum,  121  App.  Div.  496,  106  N.  Y.  Supp. 
113;  Matter  of  Albrecht,  136  N.  Y.  91,  32  N.  E.  632,  18  L.  R.  A.  329, 
32  Am.  St  Rep.  700. 

As  there  is  no  evidence  such  as  the  law  and  established  rules  of 
practice  require  of  either  agreement  or  gift,  it  follows  that,  upon  the 
death  of  Mrs.  Thompson,  Dr.  Thompson,  her  husband,  became  en- 
titled to  the  sole  possession  of  one  half  of  the  mortgage  above  men- 
tioned, and  it  appearing  from  the  testimony  of  the  witness  Taylor  that 
the  $12,750  was  money  received  from  the  sale  of  said  real  estate  and 
was  paid  to  Dr.  Thompson  and  his  wife  by  check  made  in  their  joint 
names,  he  upon  her  death  became  entitled  to  the  possession  of  one- 
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half  thereof,  the  remaining  half  of  said  two  funds  passing  into  the 
€state  of  said  decedent  as  personal  property,  subject  to  taxation  under 
the  provisions  of  the  taxable  transfer  act;  therefore  the  determina- 
tion of  the  appraiser  was  correct,  and  must  be  affirmed.  Let  an  order 
to  that  effect  be  entered. 
Order  affirmed. 


<81  Misc.  Bep.  103.) 

In  re  POLCHINSKt. 
(Surrogate's  Court,  New  York  County.    May,  1913.) 

1.  Wills  ({  733*) — Constbtjction — TiifE  fob  Patubnt  of  Leoact. 

A  legacy  to  the  pastor  of  a  certain  church  for  saying  masses  for  the 
souls  of  testatrix  and  her  husband  is  payable  to  the  iMistor  of  the  church 
at  the  time  of  testatrix's  death. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent  Dig.  ({  1819-1846;  Dec. 
Dig.  i  733.»] 

2.  Wills  (|  775*) — Lapsed  Legact — Resioitabt  Estatx. 

Where  both  the  legatee  and  her  sole  child  and  Issne  predeceased  tes- 
tatrix, the  legacy  lapsed  and  was  distributable  under  the  residuary  clause 
of  the  will;  Decedent's  Estate  Law  (ConsoL  Laws  1909,  c.  13)  t  29,  as 
amended  by  Laws  1912,  c.  384,  saving  from  extinguishment  a  legacy  be- 
queathed to  a  descendant  who  shall  die  during  testator's  lifetime  leav- 
ing a  child  who  shall  survive  testator,  not  applying  where  both  the  lega- 
tee and  the  child  predeceased  testatrix  without  leaving  issne. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  {{  1997-2000;  Dec 
Dig.  i  775.*] 

Judicial  settlement  of  the  accoujit  of  Joseph  Polchinski,  executor  of 
Agnes  Rywolt,  deceased.    Decreed  according  to  opinion. 

William  A.  Keating,  of  New  York  City,  for  executor. 
James  F.  Donnelly,  of  New  York  City,  for  Marian  Oboroska. 
Joseph  P.  Bourke,  of  New  York  City,  special  guardian. 

COHALAN,  S.  This  matter  now  comes  before  the  surrogate  upon 
an  executor's  accounting,  in  which  a  construction  is  asked  of  para- 
graphs 3  and  10  of  the  will  of  the  above-named  decedent. 

Paragraph  3  reads  as  follows : 

"I  give  and  bequeath  to  the  pastors  of  the  following  churches  the  amounts 
«f  money  set  after  their  names  for  the  purpose  of  saying  masses  for  the  souls 
of  my  husband  Frank  Rywolt  and  myself :  (a)  St  Valentine's  Polish  Church, 
situated  in  Wllliamsbridge,  $250 ;  (b)  St  Cadmus  Polish  Church,  Yonkers,  N. 
Y.,  $250;  (c)  St  Mary's  Roman  Catholic  Church,  Williumsbridge,  $250; 
<d)  St  Joseph's  Roman  Catholic  Chnrch,  near  One-Hundred  and  Seventy- 
Seventh  street  and  Washington  avenue,  Tremont  N.  Y.,  $250." 

[1]  At  the  time  of  the  death  of  the  decedent,  on  the  25th  of  Jan- 
uary, 1911,  Rev.  Antoni  Jakuboski  was  the  pastor  of  St.  Valentine's 
Polish  Church  of  Williamsbridge  and  continued  to  be  such  up  to  on 
or  about  May  2,  1912.  At  the  present  time  Rev.  Charles  Czarkowski 
is  the  pastor  of  the  said  church,  and  the  executor  asks  this  court  to 
construe  that  paragraph  so  that  it  may  be  determined  which  of  the  two 
pastors  is  entitled  to  the  aforesaid  bequest.  The  legacy  of  $250  should 
be  given  to  the  pastor  of  the  church  at  the  time  of  the  death  of  the 
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testatrix,,  when  the  will  took  effect.     See  Matter  of  Zimmerman,  22 
Misc.  Rep.  411,  50  N.  Y.  Supp.  395. 

[2]  The  tenth  clause  of  the  will  reads  as  follows: 

"I  give  and  bequeath  to  my  granddaughters,  the  children  of  my  daughter 
Julia  Owslon,  the  amounts  set  opposite  their  names,  with  Interest  at  four 
per  cent.  (4%)  from  the  time  of  my  death  to  the  time  they  are  paid,  to  be 
paid  to  each  on  their  becoming  twenty-one  (21)  years  of  age,  and  If  any  one 
does  not  reach  said  age,  then  that  one's  share  shall  revert  to  the  residuary 
estate:  (a)  To  Agnes  Owslon,  the  sum  of  $200;  (b)  to  Sophia  Owslon,  the 
sum  of  $200 ;   (c)  to  Victoria  Owslon,  now  Mrs.  Oboroska,  the  sum  of  $200." 

The  said  Victoria  Owsion  (Mrs.  Oboroska)  died  before  the  testa- 
trix, leaving  a  daughter,  Cecilia  Oboroska,  and  a  husband  Marian  Ob- 
oroska. The  daughter,  Cecilia,  also  predeceased  the  testatrix,  and  the 
executor  asks  for  instructions  as  to  whom  to  pay  this  legacy  of  $200 
bequeathed  to  Victoria  Owsion. 

It  is  well  settled  that  at  common  law  a  legacy  does  not  vest  in  the 
legatee  until  the  death  of  the  testator,  and  should  the  legatee  prede- 
cease said  testator  the  legacy  lapses  and  either  sinks  into  the  residue 
or  is  distributed  according  to  the  rule  of  the  statute  of  distributions. 
Savage  v.  Bumham,  17  N.  Y.  561 ;  Matter  of  Kimberly,  150  N.  Y. 
90, 44  N.  E.  945;  Matter  of  Wells,  113  N.  Y.  396,  21  N.  E.  137,  10 
Am.  St.  Rep.  457;  Moffett  v.  Elmendorf,  152  N.  Y.  475,  46  N.  E.  845, 
57  Am.  St.  Rep.  529.  An  exception  is  created  by  statute  (Decedent 
Estate  Law  [Consol.  Laws  1909,  c.  13]  §  29,  as  amended  by  chapter 
384  of  the  Laws  of  1912)  saving  from  extinguishment  a  legacy  be- 
queathed to  a  child  or  other  descendant  of  a  testator  or  to  a  brother 
or  sister  of  a  testator  who  shall  die  during  the  lifetime  of  the  testator 
leaving  a  child  or  other  descendant  who  shall  survive  such  testator, 
but  this  section  is  inapplicable  to  the  matter  now  before  me  for  the 
reason  that  the  child  of  the  legatee  also  predeceased  the  testatrix  with- 
out leaving  issue.  The  legatee,  Victoria  Owsion  (Victoria  Oboroska), 
and  her  daughter,  Cecilia  Oboroska,  both  having  predeceased  the  tes- 
tatrix, never  became  entitled  to  the  legacy  of  $200,  and  the  same  must 
be  distributed  under  the  residuary  clause  contained  in  the  will.  Costs 
taxed.    Insert  amounts  in  decree  and  present  the  same  for  signature. 

Decreed  accordingly. 


(81  Misc.  Rep.  79.) 

In  re  GRAY'S  ESTATE. 
tSurrogate's  C!onrt,  Rensselaer  County.    May,  1913.) 

1.  Ohasitiks  (J  20*) — BxquKSTS  TO  Unircobpobated  Associations — ^VALiDrrr. 

Bequests  to  unincorporated  branches  of  incorporated  associations  en- 
gaged In  foreign  missionary  work  are  InvaUd ;  an  unincorporated  society 
being  Incapable  of  taking  a  bequest 

[Ed.  Note. — For  other  cases,  see  Charities,  Cent  Dig.  H  18-33;  Dec. 
Dl8.  i  20.*] 

2.  CBABITIES  (I  20*) — CONBTBUOTION — BEQUESTS  TO  ITMNCOBPOBATEn  ASSOCIA- 

TIONS. 

Bequests  to  unincorporated  branches  of  an  incorporated  society  engaged 
in  foreign  missionary  work  could  not  be  taken  by  the  incorporated  so- 
cieties, where  the  branch  organizations  were  not  engaged  in  the  same 
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work  aa  the  main  organlzatJon,  and  they  had  their  own  organization,  re- 
sources, and  expenses. 

[Ed.  Note.— For  other  cases,  see  GharitieB,  Cent  Dig.  H  18-^:  Dec. 
Dig.  §  20.*] 

3.  Ghabities  (I  20*) — Gonstbuctioh  or  Wnx — Tsubtb. 

In  a  will  bequeathing  a  certain  legacy  "to  the  treasurer  for  the  time 
being"  of  the  Women's  Presbyterian  Synodical  Board  'In  aid  of  Foreign 
Missions,"  the  quoted  words  did  not  constitute  a  gift  to  the  treasurer 
individually,  nor  make  him  a  trustee,  especially  where  it  appeared  that 
the  latter  phrase  was  commonly  used  in  many  of  the  names  of  the  socle- 
ties  of  the  Presbyterian  Church. 

[Ed.  Note. — ^For  other  cases,  see  Charities,  Cent.  Dig.  {{  18-33;  Dec. 
Dig.  §  2P.»] 

Judicial  settlement  of  the  account  of  the  administrators  of  the  es- 
tate of  Sarah  M.  Gray,  deceased.    Decreed  according  to  opinion. 

Scott  &  Tiffany,  of  Hoosick  Falls,  for  administrators  with  the  will 
annexed. 

Frederick  W.  Cameron,  of  Albany,  for  Women's  Board  of  Foreign 
Missions  of  the  Presbyterian  Church,  the  Women's  Board  of  Home 
Missions  of  the  Presbyterian  Church  of  the  United  States,  and  others. 

William  J.  Roche,  of  Troy,  for  next  of  kin. 

HEATON,  S.  [1,2]  Upon  this  judicial  settlement  it  becomes  nec- 
essary to  determine  whether  two  legacies,  each  being  of  one-third  of 
the  residuary  estate,  are  valid.  The  will  was  made  in  1886,  and  the 
testatrix  died  in  19(^.  One  legacy  is  given  to  the  "Treasurer  for  the 
time  being  of  the  Women's  Presbyterian  Synodical  Board  in  Aid  of 
Foreign  Missions  of  the  Synod  of  Albany"  and  is  claimed  by  the  Wo- 
men's Board  of  Foreign  Missions  of  the  Presbyterian  Church  in  the 
United  States  of  America.  The  names  of  the  legatee  and  of  the  claim- 
ant are  so  dissimilar  that  it  cannot  be  claimed  that  the  testatrix  had 
the  claimant  in  mind  and  intended  to  name  it  as  the  legatee  when  she 
drew  her  will.  The  conclusion  that  she  did  not  refer  to  the  claimant 
by  that  name  is  strengthened  by  the  proof  that  some  years  prior  to 
the  making  of  the  will,  which  was  in  1886,  there  existed  in  Albany,  a 
city  adjoining  the  county  in  which  testatrix  lived,  an  unincorporated 
society  known  as  the  "Women's  Presbyterian  Board  of  Foreign  Mis- 
sions of  the  Synod  of  Albany."  This  name  is  so  similar  to  the  one 
used  in  the  will  that  perhaps  it  might  be  declared  to  be  the  legatee,  if 
it  were  not  for  the  fact  that  it  never  was  incorporated  and  went  out 
of  existence  shortly  before  the  will  was  made.  About  that  time,  in 
1884,  the  Synod  of  New  York  was  incorporated,  and  the  Albany 
Synod  became  a  Presbytery  affiliated  with  the  New  York  Synod.  The 
Synodical  Society  then  became  a  Presbyterial  Society,  under  the  name 
of  the  Women's  Foreign  Missionary  Society  of  the  Presb)rtery  of  Al- 
bany, which  is  also  an  unincorporated  society,  and  therefore  not  cap- 
able of  taking  a  bequest.  Mount  v.  Tuttle,  183  N.  Y.  358,  76  N.  E. 
873, 2  L.  R.  A.  (N.  S.)  428. 

The  claimant  urges  that,  as  these  unincorporated  societies  have  been 
shown  to  be  branches  and  auxiliaries  of  the  W<Mnen*s  Board  of  For- 
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eign  Missions  of  the  Presbyterian  Church  of  the  United  States  of 
America  (incorporated),  that  society  can  be  awarded  the  legacy.  This 
can  hardly  be  so  in  view  of  the  lack  of  proof,  either  in  the  will  or 
outside  of  it,  that  the  testatrix  intended  her  gifts  to  go  to  that  society, 
and  because  the  evidence  is  that  these  unincorporated  societies  were 
not  engaged  in  the  work,  or  any  part  of  the  work,  of  conducting  and 
carrying  on  foreign  missions  as  such ;  but  their  objects  were  to  create 
and  stimulate  interest  in  foreign  missions  and  to  collect  such  money  as 
they  could  in  the  interest  of  the  cause.  They  had  their  own  organiza- 
tion, their  own  resources,  and  their  own  expenses. 

Suppose,  for  the  purpose  of  a  clearer  understanding  of  the  situa- 
tion, that  there  was  now  and  at  the  time  the  will  was  made  a  local  un- 
incorporated society  of  the  exact  name  used  in  the  will,  and  that  so- 
ciety appeared  as  a  claimant  of  the  legacy.  The  law  of  this  state  would 
prohibit  this  court  from  decreeing  payment  to  such  voluntary  unin- 
corporated society.  If,  then,  the  national  society,  the  claimant,  stepped 
in  and  demanded  payment  to  it,  because  the  local  society  was,  as  be- 
tween themselves,  a  branch  or  auxiliary  of  it  as  to  that  particular  part 
of  its  work  of  interesting  the  congregations  of  the  various  churches  in 
missionary  work  and  obtaining  systematic  contributions  to  the  cause, 
it  would  be  clear  that  the  national  society  would  have  no  claim  to  the 
fund.  The  condition  which  actually  exists  is  no  more  favorable  to  the 
claimant  than  the  supposed  condition  would  be.  It  is  apparent,  there- 
fore, that  the  gift  to  the  local  branch,  which  is  incompetent  to  take, 
cannot  be  construed  to  be  to  another  and  different  society  having  other 
functions  and  conducting  in  general  a  different  work. 

[3]  The  expression  used,  namely,  "to  the  treasurer  for  the  time 
being"  does  not  constitute  a  gift  to  such  treasurer  individually,  nor 
make  him  a  trustee.  The  treasurer  does  not  claim  the  legacy,  and  it 
nowhere  appears  that  it  was  the  intention  of  the  testatrix  to  make  the 
legacy  personal  to  the  treasurer.  Neither  was  a  trust  in  the  treasurer 
intended,  and  none  could  lawfully  be  created  for  the  benefit  of  an  unin- 
corporated society.  The  words  "in  aid  of  foreign  missions"  do  not 
imply  a  trust,  since  it  has  been  shown  that  they  are  or  were  used  in 
many  of  the  names  of  the  societies  of  the  Presbyterian  Church.  There 
was,  therefore,  no  personal  bequest,  or  the  creation  of  a  trust,  and, 
there  being  no  trust  created,  the  legacy  is  not  saved  by  chapter  701, 
Laws  of  1893,  and  amendments.  Murray  v.  Miller,  178  N.  Y.  316, 
70  N.  E.  870;  Matter  of  Durand,  194  N.  Y.  477,  87  N.  E.  677. 

The  other  legacy  in  question  was  given  to  the  treasurer  for  the  time 
being  of  the  "Women's  Presbyterian  Synodical  Board  in  Aid  of  Home 
Missions  of  the  Synod  of  Albany,"  and  is  claimed  by  the  Women's 
Board  of  Home  Missions  of  the  Presbyterian  Church  of  the  United 
States  of  America.  What  has  been  said  regarding  the  legacy  to  the 
Foreign  Missionary  Society  applies  to  this  legacy  to  the  Home  Mis- 
sionary Society.  In  addition,  the  fact  that  the  claimant  is  not  incor- 
porated would  seem,  of  itself,  to  prevent  this  cotirt  from  directing  pay- 
ment to  it. 

Attention  has  been  called  to  the  act  of  1884,  chapter  340,  incorporat- 
ing the  Synod  of  New  York,  which  combined  or  merged  the  Synod 
of  Albany  and  other  small  synods  into  a  larger  synod.    This  act  pro- 
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vided  that  the  property  of  the  several  synods  and  presbyteries  which 
were  continued  or  merged  in  the  Synod  of  New  York  should  vest 
in  the  New  York  Synod.  While  this  act  might  affect  the  transfer  of 
property  already  in  possession  of  the  several  synods  and  pres- 
byteries thus  united  in  the  larger  synod,  it  could  not  affect  these  leg- 
acies given,  not  to  the  synod  or  presbjrtery,  but  to  voluntary  societies 
existing  within  their  territory. 

While  this  court  will  always  endeavor  to  carry  out  the  wishes  of  a 
testator,  yet  there  may  be  cases  where  the  means  to  be  employed  are 
not  recognized  by  the  law  of  the  state  as  being  good  public  policy,  and 
thus  the  good  of  all  must  be  considered  as  being  of  more  importance 
to  the  community  than  the  carrying  out  of  a  particular  intention.  The 
law  considers  it  bad  public  policy  that  testators  should  be  allowed  to 
make  bequests  to  an  association  of  individuals  having  no  legal  or  con- 
tinuous existence,  which  might  be  dissolved  or  abandoned  at  any  time, 
thus  leaving  the  property  so  accumulated  to  be  appropriated  or  mis- 
appropriated at  the  will  of  those  having  it  in  possession. 

It  will  be  decreed  that  two-thirds  of  the  residuary  estate  is  undis- 
posed of,  and  goes  by  the  intestate  law  to  the  next  of  kin  of  the  tes- 
tatrix. 

Decreed  accordingly. 


(81  Ml8c.  Rep.  106.) 

In  re  TITLE  GUARANTEE  ft  TRUST  CO. 

(Surrogate's  Court,  New  Xork  County.    May,  1913.) 

1.  Wills  (S  853*) — Conbtbuction — ^LiiB  Estatk — RKVAiNDEBifEir. 

Where  a  will  bequeathed  the  income  of  a  certain  sum  to  C.  for  life- 
and  provided  that  the  principal  sum  should  be  paid  to  testator's  grand- 
children at  C.'s  death,  and  where  C.  predeceased  testator,  C.'s  life  estate 
constituted  a  preceding  limitation  and  not  a  condition,  and  hence  the  re- 
maindermen became  entitled  to  the  corpus  of  the  trust  upon  testator'^ 
death. 

[Ed.  Note. — ^For  other  cases,  see  Wills,  Cent  Dig.  {  2169;  Dea  Dig.  I 
863.*] 

2.  Wills  (|  631*) — Constkuotion — Distbibction. 

Where  testator  gave  a  certain  sum  In  trust  to  C,  the  income  to  be 
paid  to  C.  for  life,  and  after  bis  death  the  principal  to  be  paid  to  tes- 
tator's grandchildren  and  the  survlTlng  issue  of  any  that  may  hare  died 
"per  stirpes  and  not  per  capita,"  and  In  every  case  where  testator  di- 
rected the  distribution  of  the  remainder  after  a  life  estate  in  a  trust 
fund  there  was  a  comma  after  the  names  of  the  persons  to  whom  the- 
remainder  was  bequeathed  and  a  comma  after  the  word  "surviving"  in  the 
intervening  phrase  immediately  before  the  words  "per  stirpes  and  not 
pet  capita,"  it  Indicates  that  such  words  were  Intended  by  testator  tO' 
qualify  the  clause  descriptive  of  the  persons  who  would  take  the  remain- 
der in  the  first  instance  and  those  who  would  take  In  the  event  of  the 
death  of  those  primarily   Intended   to  take. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §{  1143,  U44,  114S- 
11S2;    Dec.  Dig.  J  Kll.*] 

8.  Wills  (|  631*) — Constbuction. 

Where  a  bequest  is  made  to  a  person  standing  in  a  certain  relation  to- 
testator  and  to  children  of  another  person  standing  in  the  same  relation, 
the  former  takes  only  a  share  equal  to  that  of  the  latter,  where  the  In- 
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tent  of  the  testator  to  make  Bnch  a  disposition  of  bis  property  is  manifest 
from  the  language  of  the  will. 

[Bd.  Note.— For  other  cases,  see  WiUs,  Cent  Dig.  |{  1143,  1144,  1148- 
1152 ;   Dec.  Dig.  I  531.*] 

4.  Taxation  (|  873*) — ^Tbansfkb  Tax — Exkmptiow. 

Where  a  legacy  is  presently  payable  to  a  person  who  is  also  a  con- 
tingent remainderman,  the  exemption  to  which  he  is  entitled  nnder  the 
transfer  tax  law  as  legatee  will  be  deducted  from  the  legacy  only  in 
the  proportion  which  the  entire  value  of  his  interest  in  the  estate  bears 
to  the  value  of  the  legacy  and  not  in  toto. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  f  1689;  Dec. 
Dig.  {  873.*] 

Judicial  settlement  of  the  account  of  the  Title  Guarantee  &  Trast 
Company,  as  executor  of  the  last  will  and  testament  of  William  Bu- 
chanan, deceased.    Decreed  according  to  opinion. 

Joseph  H.  Fargis,  of  New  York  City,  for  executor. 

Stetson,  Jennings  &  Russell,  of  New  York  City,  for  Adele  Brown. 

Davis,  Symmes  &  Schreiber,  of  New  York  City,  for  Charles  L.  Bu- 
chanan. 

Russell  H.  Landale,  of  New  York  City,  for  Frank  E.  Miller. 

John  V.  Judge,  of  New  York  City,  for  Joseph  Kronethal. 

Robert  J.  Turnbull,  of  New  York  City,  special  guardian  for  Ade- 
laide Buchanan. 

DeLancey  K.  Jay,  special  guardian  for  infants  John  J.  Boyd  and 
others. 

COHALAN,  S.  The  Title  Guarantee  &  Trust  Company,  as  execu- 
tor under  the  last  will  and  testament  of  the  decedent,  has  filed  its  ac- 
count and  asks  that  the  court  construe  paragraph  tenth  of  the  will  in 
order  that  it  may  make  a  proper  distribution  of  the  estate.  It  also 
asks  the  court  to  determine  the  manner  in  which  the  transfer  tax 
upon  the  respective  remainder  interests  shall  be  apportioned. 

[1,  2]  The  tenth  paragraph  reads  as  follows: 

"Tenth.  I  give  and  bequeath  unto  the  Title  Guarantee  ft  Trust  Companyr 
a  coriwration  organized  under  the  laws  of  the  state  of  New  Tork,  the  sum 
of  twenty  thousand  (|20,000)  dollars,  in  trust  nevertheless,  to  invest  and  re- 
invest the  same,  and  receive  the  proceeds  thereof  and  to  pay  over  the  net  an- 
nual Income  thereof  unto  William  N.  Clem  (in  recognition  of  his  thirty  years' 
faithful  service),  for  and  during  bis  natural  life,  and  at  the  death  of  the  said 
William  N.  Clem  I  give  and  bequeath  the  said  sum  of  twenty  thousand  ($20,- 
000)  dollars  unto  the  children  then  living  of  my  sons  Charles  P.  Buchanan 
and  William  C.  Buchanan,  and  the  Issue  of  such  as  may  have  died  leaving 
issue  then  surviving,  per  stirpes  and  not  per  capita." 

William  N.  Clem  predeceased  the  testator.  As  his  life  estate  con- 
stituted a  preceding  limitation  and  not  a  condition,  the  remaindermen 
became  entitled  to  the  corpus  of  the  trust  fund  upon  the  death  of  the 
testator.  Wager  v.  Wager,  96  N.  Y.  164;  United  States  Trust  Co.  v. 
Hogencamp,  191  N.  Y.  281,  84  N.  E.  74. 

At  the  time  of  the  execution  of  the  will  the  testator  had  two  sons 
living,  Charles  P.  Buchanan  and  William  C.  Buchanan.  The  latter 
died  before'the  testator  and  was  survived  by  his  children,  Adele  Bu- 

•For  other  cues  see  same  topio  *  {  Nvmun  In  Deo.  ft  Am.  Digs.  U07  to  daU,  *  Rep'r  Index** 
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chanan  and  William  H.  Buchanan.  These  children  of  William  C 
were  living  when  the  testator  died.  There  were  also  living  at  that 
time  Charles  L.  Buchanan,  J.  Roderick  Buchanan,  and  Adelaide  Bu- 
chanan Baldwin,  the  children  of  testator's  son  Charles.  These  con- 
tend that  the  remainder  after  the  life  estate  of  William  N.  Clem  in  the 
trust  fund  of  $20,(XX)  was  bequeathed  by  the  testator  to  the  children  of 
his  sons,  Charles  P.  Buchanan  and  William  C,  Buchanan,  per  capita, 
and  that  each  of  the  children  of  Charles  P.  and  William  C.  Buchanan 
takes  an  equal  interest  in  the  said  fund,  while  William  H.  Buchanan 
and  Adele  Buchanan,  the  children  of  William  C.  Buchanan,  contend 
that  the  trust  fund  was  bequeathed  to  the  children  of  Charles  P.  and 
William  C.  Buchanan  per  stirpes,  and  that  they  are  entitled  to  $5,000 
each,  while  the  children  of  Charles  P.  Buchanan  are  only  entitled  to 
$3,333  each.  The  intent  of  the  testator,  as  ascertained  from  the  lan- 
guage of  the  particular  paragraph  above  referred  to,  as  well  as  from 
an  examination  of  all  the  provisions  of  the  will,  must  govern  in  the 
determination  of  the  question  whether  the  testator  intended  that  the 
remainder  after  the  life  estate  to  William  N.  Clem  should  go  to  the 
children  of  his  sons,  Charles  P.  Buchanan  and  William  C.  Buchanan, 
per  stirpes  or  per  capita. 

[3]  It  is  a  rule  of  constmction  that,  where  a  gift  is  made  to  a  per- 
son standing  in  a  certain  relation  to  testator  and  to  children  of  an- 
other person  standing  in  the  same  relation,  the  former  takes  only  a 
share  equal  to  that  of  each  of  the  latter ;  but  the  intent  of  the  testator  to 
make  such  a  disposition  of  his  property  must  be  manifest  from  the 
language  of  the  will.  In  Matter  of  Verplanck,  91  N.  Y.  439,  it  was 
held  that  the  bequest  to  nephews  and  nieces  of  testator's  brother  and 
sister  was  intended  to  be  per  capita  and  not  per  stirpes ;  but  in  that 
case  the  court  examined  all  the  provisions  of  the  will  in  order  to  as- 
certain the  intent  of  the  testator.  It  is  manifest  that  the  testator 
herein  intended  that  the  issue  of  any  of  his  grandchildren  who  died 
before  the  termination  of  the  life  estate  should  take  per  stirpes  and 
not  per  capita,  because  the  direction  for  such  method  of  distribution 
immediately  succeeds  the  clause  designating  the  beneficiaries.  The 
same  language  in  regard  to  the  method  of  distribution  is  used  by  the 
testator  in  paragraphs  ninth  and  seventeenth  of  the  will.  In  para- 
graph twenty-second  he  provides  that  if  any  legatee  contests  the  pro- 
bate of  the  will  the  share  of  the  one  so  contesting  shall  go  to  the  other 
children  per  stirpes  and  not  per  capita.  In  the  second  codicil  he  pro- 
vides that  the  remainder  after  the  life  estate  to  Charles  C.  Pise  and 
his  wife  shall  go  to  the  "children  then  living  of  my  sons  Charles  P. 
Buchanan  and  William  C.  Buchanan  and  the  issue  of  such  as  may 
have  died  leaving  issue  then  surviving,  per  stirpes  and  not  per  capita." 
In  the  eighth  paragraph  of  the  second  codicil  he  directs  that  the  re- 
mainder after  the  life  estate  of  his  son  Charles  P.  Buchanan  shall  be 
paid  to  the  children  of  Charles  P.  Buchanan  then  living  and  the  issue 
of  such  as  may  have  died,  leaving  issue  then  surviving,  per  stirpes  and 
not  per  capita.  He  also  provides  that  the  remainder  after  the  life  es- 
tate of  his  grandson  Howard  Buchanan  shall  be  paid  to  his  "children 
then  living,  and  the  issue  of  such  as  may  have  died,  leaving  issue  then 
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surviving,  per  stirpes  and  not  per  capita."  In  the  same  paragraph  it 
is  also  provided  that,  if  the  said  Howard  Buchanan  should  not  leave 
any  children  him  surviving,  then  the  principal  is  to  be  paid  to  his  sis- 
ter, if  living,  and  if  she  should  be  dead,  leaving  issue  then  surviving, 
the  principal  is  to  be  paid  to  such  issue  per  stirpes  and  not  per  capita. 
He  also  provides  that  if  his  grandson  Howard  Buchanan  should  die 
without  leaving  issue,  and  his  granddaughter  Adele  Buchanan  should 
then  be  dead  without  issue  surviving,  the  principal  "shall  be  divided 
per  stirpes  and  not  per  capita  among  those  persons  who  at  that  time 
answered  to  the  description  of  my  next  of  kin."  It  therefore  appears 
from  the  entire  context  of  the  will  that  the  testator  intended  that  the 
distribution  of  his  property  should  be  per  stirpes  and  not  per  capita. 
In  every  case  where  he  directs  the  distribution  of  the  remainder  after 
a  life  estate  in  a  trust  fund,  there  is  a  comma  after  the  names  of  the 
children  to  whom  such  remainder  is  bequeathed,  and  a  comma  after 
the  word  "surviving"  in  the  intervening  phrase  immediately  before 
the  words  "per  stirpes  and  not  per  capita."  This  would  seem  to  indi- 
cate that  the  words  "per  stirpes  and  not  per  capita"  were  intended  by 
the  testator  to  qualify  both  of  the  immediately  preceding  clauses, 
namely,  the  clause  descriptive  of  the  persons  who  would  take  the  re- 
mainder in  the  first  instance  and  the  clause  descriptive  of  those  who 
would  take  in  the  event  of  the  death  of  any  of  those  primarily  entitled 
to  take.  If  in  the  tenth  paragraph  the  words  "per  stirpes  and  not  per 
capita"  were  inserted  after  the  names  of  the  testator's  children,  there 
could  be  no  doubt  about  the  intent  of  the  testator ;  but  it  would  be  nec- 
essary to  repeat  the  words  after  the  clause  providing  for  the  distribu- 
tion of  the  share  of  any  of  their  issue  who  may  have  died  leaving  issue 
them  surviving.  In  order  to  prevent  the  repetition  of  the  words  "per 
stirpes  and  not  per  capita"  the  testator  inserted  a  comma  after  the 
names  of  his  sons  to  whose  children  he  bequeathed  the  remainder,  and 
again  after  the  direction  that  the  issue  of  such  as  may  have  died  should 
receive  a  share  of  the  estate,  thereby  intending  to  qualify  both  of  the 
preceding  clauses  by  the  words  "per  stirpes  and  not  per  capita."  If 
the  testator  had  intended  to  limit  the  distribution  per  stirpes  to  the 
issue  of  such  of  his  grandchildren  as  had  died,  there  would  be  no  need 
of  inserting  a  comma  after  the  word  "surviving" ;  it  would  be  super- 
fluous. The  fact  that  in  all  the  paragraphs  of  the  will  where  there  is  a 
direction  for  distribution  after  the  death  of  any  of  the  testator's 
grandchildren  a  comma  is  inserted  after  the  word  "surviving"  indi- 
cates that  the  testator  sought  to  accpmplish  a  certain  definite  purpose 
by  its  insertion ;  and  the  only  purpose  which  it  could  accomplish  would 
be  tQ  extend  the  qualifying  effect  of  the  words  "per  stirpes  and  not 
per  capita"  to  the  two  immediately  preceding  clauses.  As  its  omission 
would  clearly  indicate  that  only  the  last  clause  was  qualified  by  the 
words  "per  stirpes  and  not  per  capita,"  so  its  insertion  indicates  that 
the  qualifying  words  apply  to  both  clauses. 

It  has  been  held  that,  if  from  any  expression  of  the  will  an  intention 
can  be  discovered  that  the  children  of  a  deceased  daughter  are  to  take 
as  a  class  and  not  as  individuals,  that  intention  must  prevail.  Ferrer 
V.  Pyne,  81  N.  Y.  281;  Matter  of  Keogh,  112  App.  Div.  414,  98  N. 
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Y.  Supp.  433.  It  would  therefore  appear  that  the  testator  intended 
that  the  trust  fund  mentioned  in  paragraph  tenth  of  the  will  should 
be  distributed  among  his  grandchildren  per  stirpes  and  not  per  capita. 

[4]  The  executor  also  asks  that  the  court  determine  how  the  trans- 
fer tax  upon  the  various  remainders  after  the  life  estates  provided  in 
the  will  shall  be  apportioned.  The  transfer  tax  upon  the  value  of  the 
respective  life  estates  and  the  remainders  thereafter  should  be  paid 
out  of  the  particular  trust  funds  set  apart  for  the  benefit  of  the  life 
tenants.  Matter  of  Vanderbilt,  172  N.  Y.  69,  64  N.  E.  782 ;  Matter 
of  Tracy,  179  N.  Y.  501,  72  N.  E.  519.  As  each  of  the  decedent's 
grandchildren  is  entitled  to  an  exemption  of  $5,000,  the  special  guar- 
dian for  Adelaide  Buchanan  contends  that  her  share  of  the  fund  men- 
tioned in  the  tenth  paragraph  of  the  will  should  be  paid  to  her  free 
from  any  transfer  tax,  and  the  same  contiention  is  made  by  the  at- 
torneys representing  the  other  participants  in  the  said  fund.  As  the 
statute  does  not  provide  that  any  particular  portion  of  the  property 
passing  to  a  beneficiary  shall  be  exempt,  but  only  that  of  the  entire 
amount  transferred  $5,000  shall  be  exempt,  the  beneficiaries  are  not 
entitled  to  set  apart  any  particular  $5,000  for  the  exemption.  The 
$5,000  is  to  be  deducted  from  the  value  of  the  entire  legacy,  and  those 
entitled  to  participate  in  the  trust  fund  disi>osed  of  in  paragraph  tenth 
of  the  will  are  entitled  only  to  an  exemption  on  that  amount  in  the 
proportion  which  the  entire  value  of  the  bequests  made  to  them  bears 
to  the  amount  to  which  they  are  entitled  under  that  paragraph.  The 
amount  of  the  tax  as  so  ascertained  is  to  be  deducted  by  the  executor 
from  the  amount  paid  over  to  the  legatees  under  paragraph  tenth  of 
the  will,  and  the  tax  upon  the  remainder  of  their  respective  interests 
in  decedent's  estate  is  to  be  paid  out  of  the  respective  trust  funds  in 
which  they  are  interested  as  remaindermen. 

Submit  decree  in  accordance  with  this  decision,  and  tax  costs  on 
notice. 

Decreed  accordingly. 


(81  Mlac.  Rep.  101.) 

In  re  REISNER'S  WILEi. 

(Surrogate's  Conrt,  New  York  (bounty.    May,  1913.) 

Wnxs  (8  133*) — SUBSCBiPTioN — Sttfticiknct — "End  of  thb  Will." 

Where  a  will  written  by  testator  himself  on  an  ordinary  blank  con- 
sisting of  one  sheet  of  paper  folded  over  to  form  four  pages  Is  signed  by 
the  testator  and  the  snbscribing  wltneeses  on  the  first  page  and  by  the 
testator  alone  on  the  third  page,  it  is  not  signed  at  the  "end  of  the  will," 
as  required  by  Decedent's  Estate  Law  (Consol.  Laws  1909,  C.  13)  {  21  (4), 
and  probate  of  the  Instrument  must  be  refused. 

[Ed.  Note. — ^For  other  cases,  see  Wills,  Cent.  Dig.  §§  342-344 ;  Dec.  Dig. 
i  133.« 

For  other  definitions,  see  Words  and  Phrases,  vol.*  8,  pp.  2387-2388: 
vol.   8,  p.   7649.] 

Contested  proceeding  for  probate  of  the  will  of  Samuel  Reisner, 
deceased.    Decreed  according  to  opinion. 

•For  other  eMM  see  ume  tepte  *  i  fmuamu  In  Dec.  A  Am.  Dlgi.  UOT  to  d*te,  *  Rep'r  Indexe* 
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Jacob  Newman,  of  New  York  City,  for  proponent. 
Kremer  &  Leavitt,  of  New  York  City,  for  contestants. 

COHALAN,  S.  The  will  was  written  by  testator  himself  on  an 
ordinary  will  blank  consisting  of  one  sheet  of  paper,  folded  over  at 
the  middle  to  form  four  pages,  so  that,  except  for  the  fold  at  the  top, 
the  paper  has  the  appearance  of  two  sheets  of  legal  cap  paper  fas- 
tened together  at  the  top.  The  testator  wrote  several  bequests  in  the 
part  of  the  paper  left  blank  for  that  purpose,  filled  in  the  name  and 
address  of  the  executor  appointed,  and,  not  having  sufficient  room  to 
complete  the  will  on  the  first  page,  he  continued  writing  on  the  second 
page,  which  is  on  the  revise  side  of  the  first  page.  The  will  is  con- 
tinued on  the  inside  of  the  paper  from  the  second  to  the  third  page, 
and  the  writing  ends  near  the  top  of  the  third  page,  where  the  instru- 
ment is  signed  by  the  testator.  To  read  from  the 'first  to  the  second 
page  one  must  turn  up  the  first  page,  and  then  turn  the  paper  half- 
way about  or  upside  down,  and  to  continue  the  reading  from  the  sec- 
ond page  to  the  third  page  with  the  whole  paper  unfolded  it  is  neces- 
sary to  again  turn  the  whole  paper  end  for  end.  The  testator  signed 
the  paper  where  he  stopped  writing  on  the  third  page.  He  also  signed 
on  the  first  page  at  the  place  on  the  will  blank  where  the  signature 
to  a  will  is  ordinarily  affixed,  and  he  signed  his  name  again  at  the  end 
of  the  printed  attestation  clause  on  the  first  page. 

The  witnesses  to  the  will  signed  the  attestation  clause  on  the  first 
page  and  also  signed  their  names  opposite  the  other  signature  of  the 
testator  on  the  first  page.  It  is  contended  that  the  will  can  be  read 
"logically"  by  beginning  at  the  preliminary  printed  clause,  "In  the 
name  of  God,  Amen,  I,  Samuel  Reisner,"  etc.,  then  right  along  through 
the  clauses  written  by  testator  himself  in  the  blank  spaces  of  the  form, 
down  to  the  printed  words,  "I  hereby  appoint,"  etc.  Proponent  would 
then  have  us  skip  to  the  inside  pages  and  read  along  to  where  testator 
finished  his  writing  and  signed  his  name,  which  is  on  the  third  page. 
We  are  asked  then  to  come  back  again  to  the  first  page,  to  the  clause 
beginning  with  the  printed  words,  "I  hereby  appoint,"  in  which  Louis 
M.  Brown,  No.  787  Eighth  avenue.  New  York  City,  is  appointed  ex- 
ecutor. With  this  order  of  reading,  testator's  signature  and  the  sig- 
natures of  the  two  witnesses  would  come  next,  and  then  would  follow 
the  printed  attestation  clause  and  the  other  signatures  of  testator  and 
the  two  subscribing  witnesses  at  the  bottom  of  the  first  page. 

Section  21,  subd.  4,  Decedent  Estate  Law  (Consol.  Laws  1909,  c.  13), 
provides : 

"There  shall  be  at  least  two  attesting  witnesses,  each  of  whom  shall  sign 
his  name  as  a  witness,  at  the  end  of  the  will,  at  the  request  of  the  testator." 

Proponent's  counsel  contends  that  the  end  of  the  will  is  found  on 
the  first  page  by  reading  the  will  in  the  manner  described  above,  and 
Matter  of  Field,  204  N.  Y.  448,  97  N.  E.  881,  39  L.  R.  A.  (N.  S.) 
1060,  is  urged  as  controlling  authority  for  such  an  interpretation  of 
the  words  "end  of  the  will." 

The  facts  of  the  Field  Case  are  entirely  different  from  the  facts  of 
the  case  before  me ;  and,  although  the  Court  of  Appeals  laid  down  a 
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more  liberal  rule  than  the  one  that  had  prevailed  up  to  that  time  on 
the  question  of  what  is  the  "end"  of  a  will,  there  is  no  way  that  I 
can  see  by  which  even  the  language  of  the  opinion  can  be  applied  to 
the  present  case.  As  the  two  witnesses  did  not  sign  their  names  at 
the  end  of  this  will,  probate  must  be  refused.  Matter  of  Hewitt,  91 
N.  Y.  261;  Matter  of  Blair,  84  Hun,  581,  32  N.  Y.  Supp.  845;  af- 
firmed 152  N.  Y.  645, 46  N.  Y.  Supp.  1145. 

The  executor  named  in  the  paper  propounded  as  a  will  may  tax  his 
costs  and  the  same  will  be  allowed. 

Decreed  accordingly. 


(81  Misc.  Rep.  73) 

BROADWAX  BLDQ.  CO.  v.  8ALADIN0. 
(City  Court  of  New  Tortc,  Trial  Term.    May,  1913.) 

1.  New  Tbial  (|  140*) — Pbockedinos  to  PBoctrBi: — ^Impbachment  of  Vbbdict. 

Ao  affidavit  of  plalDtiff'B  attorney  embodying  a  statement  of  what  took 
place  in  the  Jury  room,  when  based  on  a  Juror's  statement  that  the  ver- 
dict was  wrong,  and  that  he  consented  to  same  merely  because  he  feared 
the  Jury  would  be  locked  up  over  night,  was  inadmissible  to  impeach 
the  verdict  on  a  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  §|  284-287,  289, 
302,  306;   Dec.  Dig.  {  140.»] 

2.  New  Tbiax.  (J  140*) — Pbocekdinos  to  Pkoctjbk — Misconduct  of  Jubt. 

While  the  trial  court  should  grant  a  new  trial  to  prevent  a  miscarriage 
of  Justice,  It  should  grant  same  on  account  of  the  misconduct  of  Jurors 
only  when  such  misconduct  Is  shown  by  evidence  which  is  clear  and  con- 
vincing, and  not  merely  conjectural. 

[Kd.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  fi  284-287,  289. 
302,  306 ;    Dec.  Dig.  f  140.*] 

Action  by  the  Broadway  Building  Company  against  Domenic  Sala- 
dino.  Verdict  for  defendant,  and  plaintiff  moves  to  set  same  aside. 
Motion  denied. 

Sondheim  &  Sondheim,  of  New  York  City,  for  plaintiflf. 
Goldsmith,  Rosenthal,  Mork  &  Baum,  of  New  York  City,  for  de- 
fendant. 

FINELITE,  J.  The  jury  having  rendered  its  verdict  in  favor  of 
the  defendant  in  an  action  on  a  promissory  note,  and,  after  the  same 
was  duly  recorded,  certain  colloquy  ensued  between  the  jurors  and  the 
court,  wherein  one  of  the  jurors  then,  for  the  first  time,  made  the  re- 
mark that  the  verdict  as  rendered  was  not  his  verdict,  but  that  he  con- 
sented to  the  same  because  he  did  not  want  "to  be  locked  up  in  the 
jury  room  overnight."  The  plaintiff  contends  that  a  verdict  rendered 
in  the  manner  as  herein  stated  was  not  a  proper  verdict,  and  that  the 
jurors  were  guilty  of  misconduct,  and  for  that  reason  the  verdict 
should  be  set  aside  and  a  new  trial  ordered.  The  defendant,  in  op- 
position to  the  motion,  contends  that  the  verdict  having  been  rendet  ed 
by  the  jury,  and  the  same  having  been  duly  recorded,  it  is  too  late  to 
set  the  same  aside,  and  that  the  motion  made  by  plaintifiE  should  in  all 
respects  be  denied. 

•For  other  cum  n*  nme  topic  ft  I  numbbb  In  Deo.  A  Am.  Dice.  1907  to  date.  *  Rep'r  Indexes 
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[1]  Plaintiff's  attorney  presents  his  affidavit,  wherein  he  embodies 
what  took  place  in  the  jury  room  when  the  jury  was  deliberating  up- 
on a  verdict,  upon  information  received  from  one  of  the  jurors,  where- 
in said  juror  stated  to  plaintiff's  attorneys : 

"Tbat  he  was  convinced  that  a  verdict  in  favor  of  the  defendant  woald  be 
a  gross  miscarriage  of  Justice  and  a  flagrant  mistake,  but  did  not  Insist  upon 
maintaining  this  view  because'  he  feared  tliat  he  would  be  locked  up  with 
the  balance  of  the  Jurors  overnight,  and  for  this  reason  onl^f  agreed  to  vote 
for  a  verdict  In  favor  of  the  defendant;  that  another  Juror  who  originally 
voted  In  favor  of  a  verdict  for  the  plaintiff  was  of  the  same  opinion  and 
so  stated,  and  only  changed  his  vote,  as  be  said,  to  a  verdict  for  the  defend- 
ant for  the  same  reason,  namely,  that  he  did  not  wish  to  run  the  risk  of 
being  locked  up  In  the  Jury  room  overnight;  that  deponent  requested  said 
juror  to  Incorporate  his  statement  In  an  affidavit  to  be  used  on  a  motion  for 
a  new  trial,  and  said  Juror  promised  to  make  such  affidavit,  and  when  de- 
ponent saw  him  to-day  and  asked  him  to  sign  the  affidavit  which  deponent 
had  drawn,  containing  these  facts,  he  said  that  he  had  gotten  advice  from 
some  third  party,  and  did  not  wish  to  sign  the  affidavit  nor  be  bothered  with 
it ;  that  deponent  was  present  when  said  Juror  made  all  of  the  material  state- 
ments hereinabove  referred  to  after  the  Jury  had  brought  in  their  verdict; 
wherefore,  deponent  prays,  for  the  reasons  herein  expressed  and  in  view  of 
the  conduct  of  said  Jurymen,  tbat  the  verdict  rendered  be  set  aside." 

Under  the  rule,  affidavits  of  jurors  are  inadmissible  to  impeach  their 
verdict  or  show  misconduct  in  the  jury  room.  The  affidavits  of  jurors 
are  inadmissible  to  show  that  they  were  induced  by  another  juror  to 
believe  that  a  verdict  in  favor  of  one  party  and  against  the  other  was 
a  proper  verdict.  In  Zint  v.  Mulligan,  140  App.  Div.  231,  124  N.  Y. 
Supp.  1017,  Woodward,  J.,  in  writing  upon  a  similar  question,  said : 

"If  litigants  may  sit  by  and  acquiesce  in  every  part  of  the  trial,  and  then 
overturn  verdicts  upon  the  affidavits  of  weak  and  vacillating  Jurors  that 
they  have  misunderstood  or  misapplied  the  instructions  of  the  court,  there 
would  be  an  end  of  orderly  administration  of  the  law,  and  trial  by  Jury 
would  be  a  farce." 

This  is  not  a  mooted  question,  but  it  is  settled  law  that  verdicts  thua 
rendered  cannot  be  on  affidavits  set  aside.  Jurors  in  the  performance 
of  their  duty,  and  following  the  instructions  given  by  the  court  on  the 
law  governing  the  facts  of  the  case,  have  the  right  to  render  such  ver- 
dict as  the  facts  show,  wherein  they  apply  the  law  to  those  facts  as 
charged  by  the  court,  and  a  verdict  thus  rendered  cannot  be  impeached 
by  one  juror  or  more,  and  a  litigant,  after  the  verdict  has  been  an- 
nounced by  the  foreman  and  duly  recorded,  cannot  seek  to  set  aside 
the  verdict  upon  affidavit  of  jurors  as  to  what  may  have  taken  place 
in  the  jury  room  or  the  misconduct  of  any  juror  while  in  the  jury  room 
deliberating  upon  a  verdict.  Such  affidavits  cannot  be  used  to  nullify 
a  verdict  of  a  jury.  "There  are  reasons  of  public  policy  why  jurors 
should  not  be  heard  to  impeach  their  verdicts,  whether  by  showing 
their  mistakes  or  their  misconduct.  Neither  can  they  properly  be  per- 
mitted to  declare,  with  a  view  to  affect  their  verdict,  an  intent  differ-, 
ent  from  that  actually  expressed  by  the  verdict  as  rendered  in  open 
court"  (Dalrymple  v.  Williams,  63  N.  Y.  361^63,  20  Am.  Rep.  544), 
and,  as  was  said  in  that  case : 

"In  early  times  the  pains  and  penalties  visited  upon  Jurors  for  false  ver- 
dicts fnmlsbed  an  additional  reason  why  they  should  not  be  allowed  to  lm> 


Digitized  by 


Google 


Ip78  142  NEW  XOBK  8UPPLBHENT  (City  Ct. 

peach  them  (Watts  v.  Brains,  Cro.  EUz.  778),  but  the  rule  Is  well  established, 
and  at  this  day  rests  upon  well-understood  reasons  of  public  policy,  as  con- 
nected with  the  administration  of  Justice,  that  the  court  will  not  receive  the 
affidavits  of  Jurymen  to  prove  misconduct  on  their  part,  or  any  act  done  by 
them  which  could  tend  to  impeach  or  overthrow  their  verdict.  This  rule  ex- 
cludes affidavits  to  show  mistake  or  error  of  the  Jurors  in  respect  to  the 
merits,  or  Irregularity  or  misconduct,  or  that  they  mistook  the  effect  of  their 
verdict  and  intended  something  different" 

This  rule  has  been  upheld  in  the  following  cases :  Clum  v.  Smith, 
5  Hill,  560;  Ex  parte  Caykendoll,  6  Cow.  53;  People  v.  Columbia 
Common  Pleas,  1  Wend.  297;  Jackson  v.  Williamson,  2  T,  R.  281; 
Davis  V.  Taylor,  2  Chitty,  208;  Vaise  v.  Delaval,  1  T.  R.  11;  Castle 
V.  Greenwich  Fire  Ins.  Co.  (City  Ct.)  45  N.  Y.  Supp.  901 ;  and  Moses 
V.  Central  Park,  N.  &  E.  R.  Co.,  3  Misc.  Rep.  322,  23- N.  Y.  Supp.  23. 
Affidavits  of  jurors  can  only  be  entertained  by  the  court  after  the  ren- 
dition of  a  verdict  to  uphold  the  same.  This  is  the  only  instance  where 
affidavits  can  be  presented  for  the  purpose  of  maintaining  the  verdict 
as  found  by  the  jury.  Webber  v.  Reynolds,  32  App.  Div.  248,  52  N. 
Y.  Supp.  1007;  Haight  v.  City  of  Elmira,  42  App.  Div.  391,  59  N.  Y. 
Supp.  193;  Buffalo  Structural  Co.  v.  Dickinson,  98  App.  Div.  355, 
90  N.  Y.  Supp.  268;  Gans  v.  Metropolitan  St.  R.  Co.  (Sup.)  84  N. 
Y.  Supp.  914;  Thomas  v.  Chapman,  45  Barb.  98;  Dittman  v.  City  of 
New  York,  58  Misc.  Rep.  52,  110  N.  Y.  Supp.  40;  Hanor  v.  Housd. 
128  App.  Div.  801,  113  N.  Y.  Supp.  163;  Gregory  v.  Bijou  Theatre 
Co.,  138  App.  Div,  590,  122  N.  Y.  Supp.  1085.  The  moving  affidavit 
to  set  aside  the  verdict  as  rendered  is  made  by  the  attorney  for  the 
plaintiff  upon  information  and  belief ;  such  information  having  been 
received  from  a  juror.  It  is  not  necessary  to  cite  authority  for  the 
fact  that  such  information  received  from  a  third  party  cannot  impeach 
a  verdict  rendered  by  a  jury.  In  People  v.  Columbia,  supra,  Savage, 
C.  J.,  said: 

"The  rule  in  England  is  that  the  courts  will  not  suffer  the  Jury  to  ex- 
plain, by  affidavit,  the  ground  of  their  verdict,  or  to  show  that  they  intended 
something  different  from  what  they  found.  •  •  •  Thig  rule  Is  expressly 
recognized  In  Sargent  v.  Dunlston,  5  Cow.  121.  •  •  •  In  Jackson  v.  Wil- 
liamson, supra,  the  whole  Jury  united  In  an  affidavit  that  they  Intended  to 
find  a  verdict  of  £61;  and  supposed  that  by  finding  £30  the  prothonotary 
would  of  course  add  £31,  •  •  •  yet  Oie  court  refused  to  act  upon  the 
affidavit,  saying  that  It  •  •  •  would  be  productive  •  •  •  of  infinite 
mischief,  and  it  was  better  that  the  plaintiff  In  tliat  cause  should  suffer  an 
Inconvenience,  than  that  such  a  rule  should  be  introduced." 

In  People  v.  Birnbaum,  114  App.  Div.  480-483,  100  N.  Y.  Supp. 
160,  162,  the  court  stated: 

"in  his  motion  for  a  new  trial,  the  defendant  claims  that  the  Jury  were  In- 
fluenced by  facts  not  proved.  This  claim  rests  upon  the  affidavit  of  the  at- 
torney for  the  defendant  to  the  effect  that  a  Juror  informed  him,  after  the 
rendition  of  the  verdict,  that  the  Jury  understood  that  there  were  11  other 
similar  transactions  pending  against  the  defendant  Tills  is  hearsay  evi- 
dence, and,  moreover,  under  the  well-settled  rule  the  Jurors  cannot  be  heard 
to  Impeach  their  verdict" 

The  question  of  fact  herein  was  submitted  to  the  jury  to  pass  upon, 
and  they  clearly  rendered  their  verdict  upon  the  facts.  The  court 
would  be  usurping  the  functions  of  the  jury  in  setting  the  verdict 
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aside,  or,  in  other  words,  placing  itself  as  the  court  and  the  jury  io  the 
disposition  of  the  case. 

[2]  It  is  the  duty  of  the  court  to  set  aside  a  verdict  where  it  is  made 
to  appear  that  there  has  been  a  miscarriage  of  justice,  but  before  a 
verdict  can  be  nullified  the  proof  of  misconduct  should  be  clear  and 
convincing  and  not  merely  conjectural.  The  information  conveyed  to 
the  attorney  for  the  plaintiff  by  one  of  the  jurors  did  not  prejudice  the 
rights  of  the  plaintiff  herein,  and  the  afRdavit  which  is  now  presented 
on  this  motion  is  insufHcient  for  the  court  to  exercise  its  discretion  in 
setting  aside  the  verdict  on  the  grounds  urged.  The  motion  must, 
therefore,  be  denied. 

Motion  denied. 


LEONARD  v.  DONOHOB. 

(Albany  County  Court.    July  23,  1913.) 

Ma8ti»  and  Sebvant  (I  278*) — Pbbsonal  Injitbibs — ANrHAi.s — Etidkncx — 
Stjtficienot. 

In  an  action  by  a  servant  for  Injuries  received  by  a  kl<^  from  his  mas- 
ter's horse,  evidence  held  snfilclent  to  show  that  the  horse  was  vicious 
and  that  the  master  had  knowledge  of  that  fact 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  954. 
956-958,  960-969,  971,  972,  977;   Dec.  Dig.  }  27a*] 

Appeal  from  City  Court  of  Albany. 

Action  by  Martin  A.  Leonard  against  Thomas  Donohoe.  From  a 
judgment  of  nonsuit  against  the  plaintiff  in  the  City  Court  of  Albany, 
the  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Casey  &  Quinn,  of  Albany,  for  appellant. 
Charles  S.  Mbtisher,  of  Albany,  for  respondent. 

ADDINGTON,  J.  This  is  an  appeal  by  the  plaintiff  from  a  judg- 
ment of  nonsuit  in  the  city  court  of  Albany,  N.  Y. 

The  action  was  brought  by  the  plaintiff  to  recover  damages  which 
he  claims  he  sustained  by  being  kicked  by  defendant's  horse,  which 
said  horse  was  being  driven  by  him  on  the  24th  day  of  October,  1912, 
when  he  was  in  the  employment  of  the  defendant,  injuring,  bruising, 
and  lacerating  his  leg,  to  his  damage  in  the  sum  of  $1,000. 

At  the  close  of  the  plaintiff's  case,  defendant  made  a  motion  for  a 
nonsuit.  Decision  was  reserved,  and  defendant  rested.  Subsequently 
the  motion  for  a  nonsuit  was  granted. 

The  plaintiff  testified  that  on.  the  24th  ,_day  pjE.  October,  1912,  while 
as  an  employe  of  defendant  he  was  driving  the  horse: 

"She  kicked  me.  She  kicked  against  the  dash,  and  my  leg  happened  to  be 
against  It.  She  bit  my  leg.  She  hit  me  with  one  foot,  but  she  kicked  with 
both.  One  foot  struck  me  on  the  leg.  •  •  •  There  was  a  cut  on  my  leg 
an  Inch  and  a  half  long.  •  •  •  Dr.  Haswell  •  •  •  treated  me  four 
weeks." 

•For  other  casei  sea  nina  toplo  A  {  mvmbbb  In  Dae.  ft  Am.  Dlga.  U07  to  data,  *  Rap'r  Indaxaa 
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Ferdinand  A,  Wochman,  for  plaintiff,  testified:^  That  he  saw  the 
gray  horse  (in  question)  kick  in  the  stable  in  the  winter  of  1912. 

Samuel  Blodgett,  for  plaintiff,  testified  that  after  the  accident  in 
question : 

"I  beard  him  [meaning  defendant]  say  to  sontebody,  of  course  in  my  pres- 
ence, that  he  had  kicked  before ;  had  kicked  the  wagon  and  bent  an  Iron.  I 
believe  that's  the  way  it  was  told." 

Thomas  Donohoe,  the  defendant,  was  called  as  a  witness  for  the 
plaintiff,  and  testified  that : 

"She  kicked  the  step  on  the  foot  rest  •  •  •  about  a  year  before  Leon- 
ard was  employed." 

The  defendant  does  not  deny  the  conversation  to  which  Blodgett 
testifies,  and  whether  that  incident  is  the  same  as  testified  to  by  de- 
fendant does  not  appear.  From  the  evidence,  the  plaintiff  claims  that 
the  horse  was  vicious,  and  that  the  defendant  had  knowledge  of  such 
viciousness. 

It  seems  to  me  that  the  plaintiff  clearly  established  a  good  and  sub- 
stantial cause  of  action.  Talmage  v.  Mills,  80  App.  Div.  382,  80  N.  Y. 
Supp.  637;  Keenan  v.  Co.,  40  Hun,  544;  Loomis  v.  Terry,  17  Wend. 
497,  31  Am.  Dec.  306.  The  cases  cited  by  the  defendant  are  clearly 
distinguishable  from  this  case.  In  the  case  of  Lawlor  v.  French,  2 
App.  Div.  143, 37  N.  Y.  Supp.  809,  the  court  says: 

"It  Is  apparent  from  this  evidence,  that  the  horse  was  not  vicious,  but 
that  whatever  nervousness  he  displayed  yras  the  result  of  the  teasing  to 
which  he  had  been  subjected  by  the  people  engaged  around  him." 

In  the  case  of  Shaver  v.  Co.,  31  Hun,  55,  the  court  held  that  the 
evidence  as  to  viciousness  was  improperly  received,  and  that  there  was 
no  evidence  showing  that  defendant  had  knowledge  of  the  viciousness 
claimed. 

In  the  case  of  McGovem,  as  Administratrix,  v.  Fitzpatrick,  148 
App.  Div.  34,  131  N,  Y.  Supp.  1048,  it  was  held  that  the  deceased  had 
knowledge  of  the  vicious  propensities  of  the  horse  and  assumed  the 
risk. 

In  the  case  of  O'Connell  v.  Mooney,  32  Misc.  Rep.  641,  66  N.  Y. 
Supp.  486,  cited  by  defendant,  the  court  says : 

"Upon  the  precise  question  there  was,  in  our  opinion,  an  absence  of  sitffl- 
cient  proof  to  charge  the  defendant  with  knowledge.  It  does  not  appear  that 
the  horse  ever  kicked  any  one  before  or  since ;  indeed,  no  one  had  experienced 
any  difficulty  with  him,  other  than  the  plaintiff,  so  far  as  Uie  testimony  dis- 
closes." 

For  the  reasons  stated,  judgment  for  the  defendant  is  reversed,  and 
a  new  trial  ordered  in  the  City  Court  of  Albany. 


Digitized  by 


Google 


Sp.  Sess.)  psoPLB  y.  shenk  1081 


PEOPLE  V.  SHENK. 
(Court  of  Special  Sessions,  New  York  County.    June  Term,  1918.) 

1.  Cbiminal  Law  (8  213») — CoMinrMENT — ^DKracxivK  Information. 

Altbougli  an  information  in  a  magistrate's  court  is  defective,  yet,  if  tlie 
evidence  taken  on  the  hearing  is  sufficient  to  justify  the  holding  of  de- 
fendant, the  defect  will  be  cured. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  SS  481-433; 
Dec.  Dig.  i  213.*] 

2.  Indictment  and  Infobication  (§  129*) — Joindkb  of  OmNSES. 

Under  Code  Cr.  Proc.  8  279,  providing  that,  where  the  acts  complained 
of  may  constitute  dUferent  crimes,  such  crimes  may  be  charged  in  sep- 
arate counts  of  the  same  information,  where  the  information  before  the 
Magistrate's  Court  charged  defendant  with  maintaining  a  public  nui- 
sance, the  district  attorney  is  warranted  in  adding  counts  in  the  informa- 
tion In  Special  Sessions  (1)  for  keeping  and  maintaining  a  house  of  ill 
fame,  and  (2)  for  keeping  a  disorderly  house.  If  the  acts  complained  of 
might  constitute  these  dlSerent  crimes. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Gent 
Dig.  U  414-418;    Dec.  Dig.  8  129.*] 

3.  Cbiminal  Law  (8  238*) — Information — Motion  to  Dismiss — Evidence. 

Upon  a  motion  to  dismiss  an  information,  evidence  before  the  com- 
mitting magistrate  held  insufficient  to  show  that  defendant  had  any  con- 
nection with  the  maintenance  of  a  disorderly  house. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  8  498;  Dec. 
Dig.  8  23a»] 

4.  Criminal  Law  (8  238*) — Commitmsnt — Sttfficiency  of  Evidkncx. 

A  committing  magistrate  is  not  required  to  exact  the  full  measure  of 
proof  necessary  to  secure  a  conviction,  yet  a  prima  facie  case  must  be 
made  out,  or  such  a  case  that  the  trial  court  would  not  be  bound  to 
grant  a  motion  to  acquit  at  the  close  of  the  people's  case;  there  must 
be  reasonable  ground  for  believing  that  a  crime  has  been  committed, 
and  that  the  defendant  is  guilty  thereof. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  8  493;  Dec. 
Dig.  8  238.*] 

6.  Criminal  Law  (8  207*) — Jurisdiction — Committino  Maoibtrate. 

Although  a  committing  magistrate,  because  of  insufficiency  of  evi- 
dence, had  no  Jurisdiction  to  hold  a  defendant,  and  hence  could  confer 
no  jurisdiction  on  the  Court  of  Special  Sessions  to  try,  even  by  the  dis- 
trict attorney  filing  an  information,  the  Special  Sessions  in  ttie  "exer- 
cise of  jurisdiction"  has  the  sole  right  to  pass  upon  the  question  of 
jurisdiction,  subject  to  review  on  appeal,  if  this  determination  is  adverse 
to  defendant 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  |8  414,  418, 
440,  472-475;    Dec.  Dig.  8  207.*] 

6.  Indictment  and  Information  (8  144*) — Motion  to  DisMisa 

Where  a  committing  magistrate,  because  of  insufficiency  of  evidence, 
had  no  jurisdiction  to  hold  a  defendant  and  an  Information,  based 
thereon  is  filed  by  the  district  attorney  In  the  Court  of  Special  Sessions, 
the  correct  practice  is  by  motion  to  dismiss  the  information  in  that  court 
which  will  pass  upon  the  Information,  evidence,  and  depositions  in  the 
Ma^trate's  Court,  and,  if  found  insufficient  to  bold,  then  the  Informa- 
tion in  this  court  based  thereon,  will  be  dismissed,  provided  where  the 
circumstances  warrant  the  court  will  instead  direct  defendant  to  avail 
himself  of  the  remedy  by  demurrer  or  in  arrest  of  judgment 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
8  488;   Dec.  Dig- 8  144.*] 

•For.otbar  eaui  *••  nin*  toplo  A  i  kxtuxem  In  Dae.  ft  Am.  Digs.  U(ff  to  <M»,  *  R*p'r  Indaxa* 
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7.  Cbikinai.  Law  (§  176*) — Jubisdiction — Fobmeb  Jeopabdt. 

The  setting  aside  of  an  information  in  this  court  on  motion  of  de- 
fendant on  the  ground  that  the  evidence  before  the  committing  magis- 
trate was  insufficient  to  authorize  him  to  hold  defendant  Is  not  a  bar  to 
a  further  prosecution. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  {{  291,  300, 
304-306,  356,  358-^60;    Dec  Dig.  {  176.*] 
&  Indictment  and  Infobmation  (J  144*) — ^DmassAi^ — ^Rkusase  of  Dbfund- 

ANT. 

Under  Code  Cr.  Proc.  S8  313-320,  where  an  information  is  set  aside 
on  motion  of  defendant  because  of  the  InsuflSclency  of  the  evidence  be- 
fore the  committing  magistrate,  the  Court  of  Special  Sessions  has  the 
power  to  direct  that  the  case  be  resubmitted  and  to  hold  the  defendant 
to  bail. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  I  i88;    Dec.  Dig.  «  144.*] 

Joseph  Shenk  was  informed  against  for  crime,  and  moves  to  set 
aside  the  information.    Motion  granted. 

Argued  before  COLLINS,  FORKER,  and  MOSS,  JJ. 

Charles  S.  Whitman,  Dist.  Atty.,  of  New  York  City,  James  E. 
Smith,  Asst.  Dist.  Atty.,  of  Olean,  and  Frederick  Sullivan,  Asst.  Dist. 
Atty.,  of  New  York  City,  for  the  People. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Willard  H.  Olm- 
sted and  Herman  Joseph,  both  of  New  York  City,  of  counsel),  for 
defendant. 

COLLINS,  J.  This  is  a  motion  to  dismiss  the  action  or  to  set  aside 
the  information  in  accordance  with  the  provisions  of  chapter  5,  tit.  5, 
pt.  4,  of  the  Code  of  Criminal  Procedure,  on  the  ground  that  on  the 
proceedings  and  examination  in  the  Magistrate's  Court  the  evidence 
•was  insufficient  to  justify  the  conclusion  by  the  magistrate  that  it  did 
appear  that  a  crime  had  been  committed  and  that  there  was  sufficient 
cause  to  believe  the  defendant  guilty  theieof,  as  required  by  section 
208  of  the  Code  of  Criminal  Procedure,  and  hence  was  insufficient  on 
which  to  base  an  "information"  in  the  Court  of  Special  Sessions. 

[1,  2]  The  "information"  filed  by  the  district  attorney  contains  three 
separate  counts  charging  the  defendant  with  the  crime  of :  (1)  Keep- 
ing and  maintaining  a  house  of  ill  fame ;  (2)  keeping  a  disorderly  house ; 
(3)  maintaining  a  public  nuisance  (on  April  28,  1913,  and  a  long  time 
prior  thereto).  It  is  sufficient  in  form  and  substance  and  is  not  sus- 
ceptible of  successful  attack  on  its  face. 

The  "information"  in  the  Magistrate's  Court  charges  the  defendant, 
on  the  complaint  of  one  Eugene  Gutmann,  with  the  crime  of  main- 
taining a  public  nuisance  on  or  about  April  28,  1913,  in  violation  of 
section  1530  of  the  Penal  Law  (Consol.  Laws  1909,  c,  40)— 

"In  tliat  the  said  defendant  having  charge  of  premises  of  62  West  107th 
street  and  being  the  lessee  thereof,  did  commit  an  act  wliich  annoys,  injures, 
and  endangers  the  comfort,  repose,  health,  and  safety  of  a  considerable  num- 
ber of  persons,  and  ofTends  public  decency,  in  the  manner  and  under  the  cir- 
cumstances following,  to  wit :  The  defendant  having  charge  of  said  premises 
permitted  to  reside  therein  a  number  of  women  on  various  floors  thereof,  who 
are  of  bad  character,  and  who  use  loud,  vile,  indecent,  filthy,  and  disgusting 

•For  othw  oaseit  sm  um«  topio  *  {  mnosa  in  Dm.  *  Am.  DIsi.  U07  to  iau,  *  Rap'r  InduM 
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/ 
language  In  loud  tones;  that  men  and  women  stand  by  the  windows  in  al- 
most a  nude  condition  at  various  hours  of  the  day  and  night;  that  during 
the  night  hours  there  are  loud  noises  emanating  from  the  place,  which  dis- 
turbs the  residents  of  adjoining  houses.  Wherefore  deponent  charges  defend- 
ant with  maintaining  a  public  nuisance  and  prays  that  he  be  held  to  answer 
and  be  dealt  with  according  to  law." 

This  information  states  facts  sufficient  to  allege  a  nuisance,  though 
as  a  matter  of  technical  pleading,  in  order  to  connect  the  defendant, 
it  would  have  been  well  to  allege,  in  addition  to  his  having  permitted 
to  reside  therein,  etc.,  women  of  bad  character,  etc.,  that  their  char- 
acter and  the  practices  said  to  have  been  indulged  in  by  them  were 
known  to  the  defendant.  The  question  of  the  sufficiency  of  the  in- 
formation itself  need  not  be  passed  on,  however,  for  the  reason  that 
it  is  not  relied  upon  as  a  ground  for  this  motion.  Even  if  defective, 
for  the  reason  suggested,  if  the  evidence  taken  on  the  hearing  were 
sufficient  to  justify  the  holding  of  defendant,  the  defect  would  be 
cured  (Peo.  ex  rel.  Willet  v.  Quinn,  150  App.  Div.  813,  135  N.  Y. 
Supp.  477),  and  it  would  seem  by  virtue  of  the  provisions  of  section 
279  of  the  Code  of  Criminal  Procedure,  relating  to  indictments,  the 
district  attorney  would  have  been  warranted  in  adding  the  counts  in 
the  information  in  Special  Sessions  charging  house  of  ill  fame  and  dis- 
orderly house  for  the  reasons  that  the  acts  complained  of  might  con- 
stitute these  different  crimes.  An  examination  was  had  herein  before 
a  magistrate,  and  a  complete  transcript  of  the  official  stenographic  min- 
utes filed  with  this  court  under  a  stipulation  that  it  shall  be  received 
for  the  purposes  of  this  motion  as  if  it  had  been  filed  in  accordance 
with  the  requirements  of  section  221  of  the  Code  of  Criminal  Pro- 
cedure. 

[3]  The  premises  62  West  lO^th  street  is  a  large  apartment  house. 
At  the  hearing  the  complainant  testified : 

"I  was  a  resident  of  a  house  adjoining  the  premises  in  question.  In  April 
I  saw  three  women  in  a  courtyard  of  62  West  107th  street  smoking  cigarettes 
*right  almost  underneath  our  window'  at  about  midnight,  and  one  young  man 
asked  one  of  the  young  women  to  go  with  him  upstairs;  she  objected  and 
eaid,  'I  am  not  as  cheap  as  you  take  me  for,'  and  something  witness  couldn't 
understand.  The  women  were  dressed  in  street  clothes.  On  another  occasion 
In  April,  about  5  o'clock  in  the  morning,  two  couples,  men  and  women,  came 
in  drunk,  and  running  upstairs  one  of  the  women  held  her  dress  over  her 
knee,  the  two  men  laughed,  and  to  make  them  laugh  more  she  exposed  her- 
self. The  stairway  was  in  full  view  of  my  apartment  In  front  of  our 
.window  in  the  street  I  have  seen  at  least  11  young  men  .talking  to  one  an- 
other to  go  upstairs  (of  No.  62) ;  they  wanted  to  know  which  apartment 
they  should  go  to.  Q.  Did  you  have  any  conversation  in  April  with  the  de- 
fendant? A.  No.  Q.  When  did  you  have  a  conversation  with  the  defend- 
ant? A.  I  wrote  the  defendant  some  letters  quite  some  time  ago,  over  a 
year  ago.  I  saw  him  going  out  of  court  last  week ;  the  defendant  says  to 
me,  'You  are  a  nice  one;'  that  is  all.  I  did  not  in  the  month  of  April,  after 
these  acts  were  committed  report  them  to  the  defendant  I  did  not  notify 
any  person  that  that  Individual  should  notify  this  defendant  so  that  he  might 
acquire  knowledge  that  these  acts  were  going  on  and  thereby  stop  it" 

Another  tenant  of  the  premises  in  which  the  complainant  resided 
testified : 

"On  April  28th  I  had  occasion  to  observe  the  premises  (No.  62),  and  for 
nearly  two  years  I  beard  fighting  an^  swearing  in  this  apartment  at  the 
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hours  of  2  or  3  In  the  momlng.  I  have  seen  women  in  varions  apartments 
In  the  windows  in  various  stages  of  undress  smoking  cigarettes;,  every  one 
could  see  It  I  saw  women  undressed  and  partly  undressed  and  yelling  down 
to  a  janitor,  known  as  Bob,  at  hours  between  12  and  5  In  the  morning,  swear- 
ing and  fighting,  throwing  beer  bottles  through  the  window.  The  last  time 
it  occurred  was  about  three  weeks  ago,  around  April  28th.  I  didn't  see  any- 
thing at  that  time  but  there  was  quarreling  and  swearing  at  3  and  4  o'clock 
Sunday  morning.  I  complained  to  the  defendant  at  least  four  times,  not 
recently,  because  the  last  time  I  did  complain  he  told  me  it  wouldn't  do  me 
any  good.  I  complained  to  the  police  four  times  altogether.  At  this  time 
in  April  I  complained  to  the  police.  I  can't  tell  much  about  the  particular 
time.  At  the  time  of  the  arrest  I  accompanied  the  officer  and  went  through 
the  house ;  the  officer  notified  the  tenants  that  the  owner  of  the  place  or  the 
lessee  was  under  arrest  The  occupant  of  one  apartment  answered  profanely 
and  said,  'We  are  going  to  move  to-morrow  anyhow.'  I  saw  the  defendant 
in  the  house  and  identified  him." 

On  cross-examination  the  witness  threw  no  new  light  on  the  subject 
and  spoke  of  the  apartments  "that  he  has  control  of,  referring  to  the 
defendant,  but  there  was  no  proof  of  "control." 

A  police  officer  testified : 

"I  visited  the  premises  62  West  107th  street  on  April  20,  1913  (one  day 
after  date  mentioned  In  information),  and  after  being  in  an  apartment  about 
20  minutes  I  placed  a  woman  under  arrest  for  violation  of  section  150  of 
the  tenement  house  act  prostitution).  Consol.  Lews  1909,  c.  61.  She  was 
sentenced  the  next  day  to  the  workhouse  for  six  months.  I  had  a  conversa- 
tion with  the  defendant  the  next  day  and  served  his  Janitor  with  a  subpoena 
to  bring  him  down  to  the  court  and  prove  the  fact  it  was  a  tenement  house. 
I  met  the  defendant  downstairs  in  the  foyer  of  the  house.  I  said,  'Do  you 
live  In  this  house?'  He  says,  'Sometimes.'  I  says,  'Well  you  are  llylng  here 
to-day  with  your  family?'  He  said,  'Tea,  sir.'  I  said,  'Does  your  wUe  do 
her  own  cooking  here?*  He  said,  'Tes,  sir.'  I  did  not  ask  him  whether  he 
owned  U>e  premises.  I  don't  know  whether,  after  conviction,  the  tenant  I 
arrested  was  dispossessed." 

Another  tenant  of  adjoining  house  testified  to  seeing  women  expose 
themselves  standing  around  windows  and  seeing  several  men  and  wo- 
men going  up  and  down  stairs  at  all  hours  of  the  night.  "You  can 
hear  everything,  cursing  and  all  kinds  of  language."  She  did  not 
make  any  coniplaint  to  the  defendant. 

The  foregoing  is,  in  substance,  all  of  the  testimony.  At  the  close 
of  the  hearing  defendant's  counsel  moved  to  dismiss  "upon  the  ground 
that  the  people  have  not  in  any  way  shown  any  connection  with  this 
defendant  with  the  premises  in  question,"  which  motion  was  denied, 
and  in  this  court  the  defendant's  main  contention  is  based  "on  the ' 
ground  that  the  testimony  taken  before  the  magistrate  does  not  show 
that  the  defendant  had  any  relation  whatever  with  the  premises  in 
question;  further  that  there  is  nothing  in  any  way  connecting  him 
with  the  disorderly  acts  in  question."  If  the  defendant  were  the  own- 
er, lessee,  or  in  control  of  the  premises  in  question  and  knowledge 
were  brought  home  to  him  of  the  conditions  complained  of,  and  he 
permitted  them  to  continue  or  failed  to  make  an  earnest  effort  to  cor- 
rect such  conditions,  with  reasonable  diligence,  there  would  be  suffi- 
cient basis  to  conclude  that  a  crime  had  been  committed  and  that  there 
was  sufficient  cause  to  believe  the  defendant  guilty  thereof. 

[4]  A  committing  magistrate  is  not  re<juired  to  exact  the  full  meas- 
ure of  proof  necessary  to  secure  a  conviction,  but  is  obliged  to  hold 
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one  accused  of  crime  for  trial  if  there  is  reasonable  ground  to  believe 
him  guilty.  But  there  must  be  proof  "that  a  crime  had  been  com- 
mitted and  that  there  was  sufficient  cause  to  believe  the  defendant 
guilty  thereof."  People  ex  rel.  Willet  v.  Quinn,  supra;  People  ex 
rel.  Perkins  v.  Moss,  187  N.  Y.  410,  80  N.  eT  383,  11  L.  R.  A.  (N.  S.) 
528. 10  Ann.  Cas.  309;  People  ex  rel.  Bungart  v.  Wells,  57  App.  Div. 
140,  68  N.  Y.  Supp.  59;  Code  of  Criminal  Procedure,  §  208. 

In  the  Bungart  Case,  57  App.  Div.  143,  68  N.  Y.  Supp.  61,  the 
court,  speaking  of  the  magistrate's  authority  to  hold  for  trial,  says : 

"Such  authority  of  a  magistrate  can  only  be  exercised  If  it  appear:  d) 
That  a  crime  has  been  committed,  and  (2)  that  there  Is  sufficient  canse  to 
believe  the  defendant  guilty  upon  the  proofs.  He  has  no  arbitrary  power. 
He  is  not  like  the  French  King  of  old,  free  to  Issne  a  lettres  de  cachet.  He 
is  a  magistrate  who  must  act  with  jurisdiction.  And  he  has  no  Jurisdiction 
until  it  be  made  to  appear  by  evidence  that  a  crime  has  been  committed,  and 
there  is  sufficient  cause  to  warrant  the  belief  that  the  defendant  committed 
It.  If  his  commitment  Is  final  in  the  sense  that  the  proceedings  preliminary 
cannot  be  scrutinized  at  all,  here  is  absolute  power  vested  in  a  committing 
magistrate  that  would  wake  envy  in  the  shade  of  either  Charles  of  England." 

In.the  case  at  bar  there  does  not  seem  to  be  any  proof  that  the  de- 
fendant was  the  owner,  lessee,  or  in  control  of  the  premises  in  ques- 
tion. Mere  suspicion,  however  well  founded,  is  not  sufficient  upon 
which  to  predicate  guilt.  People  v.  Owens,  148  N.  Y.  648,  43  N.  E. 
71.  True  there  were  some  statements  on  the  part  of  one  witness,  re- 
ferring to  the  apartments,  that  the  defendant  "has  control  of,"  but  this 
was  a  conclusion  entirely  unsupported  by  any  tangible  evidence. 
Hfence,  granting  the  evidence  establishes  that  a  public  nuisance  ex- 
isted, there  is  absent  that  very  essential  element  that  there  is  sufficient 
cause  to  believe  the  defendant  guilty  of  having  maintained  it ;  that  he 
was  the  owner,  lessee,  or  in  control,  etc.  Applying  the  doctrine  stated 
in  the  Willet  Case  that  a  committing  magistrate  is  not  required  to  ex- 
act the  full  measure  of  proof  to  secure  a  conviction,  yet  it  would  seem 
that  a  prima  facie  case  must  be  made  out,  or  such  a  case  that  the  trial 
court  would  not  be  bound  to  grant  a  motion  to  acquit  at  the  close  of 
the  People's  Case,  if  the  evidence  were  the  same. 

In  cases  similar  to  the  one  at  bar  there  is  a  very  natural  inclination 
on  the  part  of  magistrates  and  justices  of  the  Court  of  Special  Ses- 
sions to  infer  freely  from  the  facts.  Unfortunate  women  involved  in 
the  social  evil  furnish  sad  examples  of  shame  and  degradation ;  many 
of  such  cases  coming  in  our  courts  are  revolting  and  stir  the  strongest 
emotions  of  resentment,  and  many  excite  the  deepest  feelings  of  pity. 
When  a  man,  however,  so  far  prostitutes  himself  as  to  engage  in  "the 
traffic,"  he  is  a  vile  despicable  creature  at  all  times,  and  it  is  difficult 
to  control  one's  self  when  sitting  in  judgment.  Great  care  should  be 
exercised  therefore;  conviction  damns  that  creature  forever  in  the 
minds  of  men. 

It  should  be  borne  in  mind  what  was  said  by  the  .Court  of  Appeals 
in  People  ex  rel.  Tweed  v.  Liscomb,  60  N.  Y.  569,  19  Am.  Rep.  211, 
that: 

"The  law  Is  no  respecter  of  persons  and  snffers  no  man,  be  he  guilty  or  In- 
nocent, to  be  deprived  of  his  liberty,  except  'by  due  process  of  law' ;  and  the 
writ  of  habeas  corpus  Is  aa  available^  even  to  the  guilty  and  he  whom  the 
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popular  voice  would  condemn,  as  It  bas  proved  against  commitments  by  tlie 
King  In  council." 

[5]  Having  reached  the  conclusion  that  the  evidence  in  the  Magis- 
trate's Court  was  insufficient  to  hold  the  defendant  for  trial,  the  ques- 
tion becomes  one  of  practice  or  procedure.  We  have  been  urged  in 
such  an  event  to  write  an  opinion  that  might  serve  as  a  precedent  reg- 
ulating the  practice  in  such  cases  in  this  court. 

We  are  mindful  of  the  admonition  in  People  v.  Herbert,  152  App. 
Div.  579,  at  page  580,  137  N.  Y.  Supp.  409,  410,  where  the  informa- 
tion was  dismissed  on  a  similar  charge,  and  the  court  said : 

"But,  even  If  this  Information  was  In  ftict  Insufficient  and  might  be  so  held 
upon  demurrer,  we  think  Its  Insufficiency  was  not  so  apparent  and  free  from 
doubt  as  to  require  the  recorder  (Albany)  to  dismiss  It  on  motion.  The  rule 
Is  thus  laid  down  *  •  *  In  People  ▼.  Davis,  56  N.  Y.  95,  100:  'It  is  1b 
the  discretion  of  the  court  whether  or  not  to  set  aside  a.  defective  Indict- 
ment upon  motion;  and,  unless  the  question  Is  free  from  doubt,  the  court 
ought  not  to  do  It,  but  leave  the  counsel  to  his  demurrer,  or  motion  in  ar- 
rest of  judgment'" 

This  course  is  all  the  more  prudent  because  no  appeal  lies  from  an 
order  granting  such  a  motion.  In  the  case  at  bar,  however,  there  is  no 
defect  in  the  information  in  this  court  nor  one  that  would  of  itself  be 
available  in  the  Magistrate's  Court.  Demurrer  would  not  lie,  nor 
would  it  seem  that  a  motion  in  arrest  of  judgment  would  serve  any 
useful  purpose  in  view  of  the  conclusion  reached  in  this  case.  In 
order  to  arrive  at  a  decision,  it  was  necessary  to  consider  the  informa- 
tion and  the  evidence  taken  in  the  Magistrate's  Court  in  the  same  man- 
ner that  the  Court  of  General  Sessions  might  consider  a  similar  ap- 
plication on  a  motion  to  set  aside  an  indictment  after  an  inspection  of 
the  minutes  of  a  grand  jury.  Is  this  practice  correct?  Has  Special 
Sessions  this  jurisdiction?  If  clothed  with  this  authority,  then  delib- 
eration on  a  motion  of  this  kind  would  be  much  the  same  and  be  gov- 
erned by  the  same  rules  of  law,  on  the  merits,  as  prevail  in  habeas  cor- 
pus proceedings,  in  the  first  instance. 

In  almost  all  reported  cases  reviewing  the  determination  of  a  mag- 
istrate holding  a  defendant  for  trial,  the  procedure  has  been  by  habeas 
corpus  and  certiorari.  In  the  recent  case  of  People  ex  rel.  Rosa  Hertz 
v.  Warden,  149  App.  Div.  134,  134  N,  Y.  Supp.  443,  a  procedure  seems 
to  have  been  outlined  which  is  likely  to  greatly  reduce  the  number  of 
applications  for  a  writ  when  the  defendant  is  held  for  trial  in  this 
court,  especially  when  the  district  attorney  has  duly  filed  the  informa- 
tion. 

In  the  Hertz  Case  the  defendant  was  held  by  a  magistrate  on  the 
charge  of  maintaining  a  disorderly  house  and  applied  for  a  writ  of 
habeas  corpus  to  test  the  magistrate's  act  on  the  ground  that  the  facts 
stated  did  not  constitute  a  crime,  and  that  hence  the  magistrate  was 
without  jurisdiction.  The  writ  was  dismissed  and  an  appeal  taken  to 
the  Appellate  Division.  In  the  meantime  the  information  was  filed  in 
the  Court  of  Special  Sessions.  The  district  attorney  then  moved  to 
dismiss  the  appeal  on  the  ground  that  tlie  magistrate's  proceedings 
were  superseded  by  the  information  filed  in  the  Court  of  Special  Ses- 
sions.   Adopting  this  view,  the  court  said  (People  ex  rel.  Hertz  v. 
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Warden,  149  App.  Dhr.  939,  134  N.  Y.  Supp.  443),  after  reciting  the 
facts: 

"Thus  the  relator  is  now  beld  under  the  commitment  of  the  magistrate; 
•  •  •  the  information  filed  by  the  district  attorney  in  the  Conrt  of  Special 
Sessions  and  the  plea  thereto.  It  thus  becomes  entirely  immaterial  whether 
the  original  charge  was  sufSdent  to  Justify  the  arrest  of  the  relator  under 
the  warrant  of  the  magistrate.  The  case  has  been  removed  from  that  juris- 
diction to  the  Court  of  Special  Sessions ;  and,  if  this  court  should  hold  that 
the  original  arraignment  before  the  magistrate  was  based  upon  an  insuffi- 
cient charge,  the  relator  would  not  be  entitled  to  be  discharged,  as  the  sub- 
sequent commitment  by  the  magistrate  and  the  arraignment  and  plea  before 
the  Ck>urt  of  Special  Sessions  superseded  the  original  warrant  of  the  magis- 
trate." 

Subsequently  another  writ  was  obtained  alleging  that  the  G)urt  of 
Special  Sessions  had  not  acquired  jurisdiction  because  the  magistrate 
had  not  jurisdiction  to  hold,  on  which  fact  the  jurisdiction  of  Special 
Sessions  depended.  The  writ  was  dismissed  at  Special  Term  October 
17, 1912.  An  appeal  was  taken  and  the  same  reasons  urged.  The  dis- 
trict attorney  contended  that  habeas  corpus  was  not  the  relator's 
remedy — 

"that  the  questions  raised  do  not  go  to  the  Jurisdiction  of  the  Court  of 
Special  Sessions  but  are  questions  to  be  determined  by  it  in  the  'exercise  of 
its  Jurisdiction';  that,  after  the  holding  for  trial  and  filing  of  an  informa- 
tion in  Special  Sessions,  the  practice  became  the  same  as  proceedings  after 
an  indictment" 

This  view  was  upheld  by  both  the  Appellate  Division  and  Court  of 
Appeals,  without  opinion.  People  ex  rel.  Hertz  v.  Warden,  154  App. 
Div.  888,  138  N.  Y.  Supp.  1136;  Id.,  207  N.  Y.  685,  101  N.  E.  1117. 

It  follows  that  even  though  the  magistrate  had  not  jurisdiction  to 
hold,  etc.,  and  hence  could  confer  no  jurisdiction  on  Special  Sessions 
to  try,  even  by  the  intervention  of  the  District  Attorney  filing  an  in- 
formation, Special  Sessions  in  the  "exercise  of  jurisdiction"  has  the 
sole  right  to  pass  upon  the  question  in  the  first  instance,  and,  if  its 
determination  is  adverse  to  the  defendant,  he  has  the  right  to  review 
on  appeal  from  the  final  judgment.  People  ex  rel.  Moore  v.  Warden, 
150  App.  Div.  644, 135  N.  Y.  Supp.  883. 

[6]  Subdivision  4  of  section  31  of  the  "Inferior  Courts  Act"  (chap- 
ter 659,  Laws  1910)  provides : 

"All  sections  of  the  Code  of  Criminal  Procedure  consistent  with  this  act 
regulating  and  controlling  the  practice  and  procedure  of  the  court  of  general 
sessions  •  •  •  shall  apply,  as  far  as  may  be,  to  the  practice  and  pro- 
cedure in  the  Court  of  Special  Sessions,  and  shall  regulate  and  control  the 
practice  *  *  *  of  the  said  court,  in  so  far  as  its  Jurisdiction  and  or- 
ganization will  permit" 

In  construing  this  provision,  the  Appellate  Division  said  (People  v. 
Hammerstein,  150  App.  Div.  212,  134  N.  Y.  Supp.  730): 

"We  think  it  was  the  intention  of  the  Legislature  to  give  to  both  parties 
to  an  action  pending  in  the  Court  of  Special  Sessions  the  same  privilege  both 
in  relation  to  the  trial  and  the  proceedings  subsequent  to  the  Judgment  as 
was  provided  for  the  parties  in  a  proceeding  pending  in  the  Court  of  Gen- 
eral Sessions.  •  •  •  This  construction  of  the  statute  makes  the  practice 
in  both  courts  harmonious  and,  we  think,  preserves  both  the  rights  of  the 
people  and  the  defendant" 
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The  practice  in  General  Sessions  in  proceedings  to  set  aside  an  in- 
dictment, etc.,  is  clearly  indicated  in  People  ex  rel.  Moore  v.  Warden, 
supra,  and  in  People  v.  Stem,  33  Misc.  Rep.  455,  68  N.  Y.  Supp.  732, 
where  the  court  (Foster,  J.),  holding  that  where  there  is  no  legal  evi- 
dence sufficient  to  sustain  an  indictment  it  should  be  dismissed,  says : 

"Section  268  of  the  Code  of  Criminal  Procedure  provides  that  an  Indict- 
ment should  be  found  where  the  evidence  would  warrant  a  conviction  by  a 
trial  jury  and  by  implication,  not  otherwise.  A  humane  interpretation  of 
the  law  1b  that  the  grand  Jury  is  forbidden  to  find  an  indictment  without 
sufficient  legal  evidence,  *  •  •  which  proves  the  crime,  so  that  a  trial 
Jury  would  convict.  •  •  •  'It  is  as  important  to  a  person  that  he  be 
fairly  accused  of  crime  as  that  he  be  fairly  and  impartially  tried  therefor.' " 

While  as  applied  to  the  Magistrate's  Court  the  proof  need  not  be 
sufficient  to  "insure  conviction,"  the  principle  is  the  same. 

Section  313  of  the  Code  of  Criminal  Procedure  provides  on  what 
ground  an  indictment  may  be  set  aside  on  motion.  The  defendant, 
however,  is  not  limited  to  the  grounds  therein  stated,  and  the  proceed- 
ings had  before  a  grand  jury  may  be  reviewed  by  motion  to  dismiss  an 
indictment  or  in  arrest  of  judgment.  People  v.  Glen,  173  N.  Y.  395, 
66  N.  E.  112 ;  People  v.  Sexton,  187  N.  Y.  511,  80  N.  E.  396,  1 16  Am. 
St.  Rep.  621.  It  would  seem,  therefore,  that  the  correct  practice  has 
been  followed  in  this  case  and  that  on  motion  to  dismiss  or  set  aside 
an  information  on  the  ground  stated,  this  court  has  the  right  and 
should  pass  upon  the  information,  or  the  information,  evidence,  and 
depositions  in  the  Magistrate's  Court,  and  if  found  insufficient  to  hold, 
as  provided  by  law,  then  the  information  in  this  court,  based  thereon, 
should  be  dismissed,  provided,  of  course,  that  where  the  circumstance 
warranted  the  court  might  instead  direct  defendant  to  avail  himself 
of  the  remedy  by  demurrer  or  in  arrest  of  judgment 

[7,  8]  In  reaching  this  conclusion  the  court  is  satisfied  that  such  a 
determination  does  not  operate  as  a  bar  to  further  prosecution.  A 
discharge  by  a  magistrate  on  a  preliminary  examination  is  not  a  bar 
to  subsequent  prosecution.  Nor  would  the  dismissal  on  motion  of  the 
district  attorney,  under  section  743  of  the  Code,  have  any  greater  ef- 
fect. People  v.  Dillon,  197  N.  Y.  255,  90  N.  E.  820,  18  Ann.  Cas.  552. 
And  by  analogy  neither  would  the  setting  aside  of  an  information  on 
motion  of  defendant  for  the  reason  urged  in  the  case  at  bar.  Then, 
too,  by  virtue  of  the  provisions  of  the  section  of  the  Code  under  which 
this  application  is  made,  the  court  has  power  to  direct  that  the  case  be 
resubmitted  and  to  hold  the  defendant  to  bail. 

We  have  reached  the  conclusion  to  grant  the  motion  to  set  aside  the 
information.  It  may  be  that  the  failure  of  proof,  or  pleading  and 
proof,  in  the  Magistrate's  Court  may  be  readily  supplied.  Therefore 
the  court  will  grant  the  motion  and,  if  the  district  attorney  desires, 
direct  that  the  case  be  resubmitted  and  hold  the  defendant  to  bail; 
otherwise,  the  motion  will  be  granted  and  the  defendant  disdiarged. 

MOSS  and  FORKER,  JJ.,  concur. 
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WABBURTON  AYB.  BAPTIST  CHURgH  T.  CLABK  et  al. 

(Supreme  Ciotirt,  Appellate  Division,  Second  Department    July  25,  1913.) 

Obabitibs  (I  22*) — VALiDrrr — Ckstaintt  as  to  Object  or  Gift. 

A  fund  deposited  In  a  savings  bank  In  the  name  of  the  depositor,  "In 
trust  for  'benevolent  object'  Warburton  Avenue  Baptist  Cburcb,"  Is  a 
valid  gift  to  the  church,  which  becomes  absolute  upon  the  depositor's 
death,  since  the  words  "benevolent  object"  merely  Indicate  a  request  or. 
direction  as  to  the  use  of  the  fund,  and  do  not  Impress  a  trust  upon  It 
in  the  hands  of  the  church. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  U  Sl-66;  Dec. 
Dig.  {  22.«] 

Appeal  from  Special  Term,  Westchester  G>unty. 

Action  by  the  Warburton  Avenue  Baptist  Church  against  George 
Clark  and  another.  From  a  jud^ent  of  the  Special  Term  (80  Misc. 
Rep.  306,  141  N.  Y.  Supp.  1),  dismissing  the  complaint,  the  plaintiff 
appeals.    Reversed,  and  judgment  directed  for  plaintiff. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

George  W.  Blkins,  of  New  York  City,  for  appellant. 

Charles  De  Hart  Brower,  of  New  York  City,  for  respondent  Clark. 

PUTNAM,  J.  Plaintiff,  a  religious  corporation,  sought  to  recover 
a  deposit  in  the  Yonkers  Savings  Bank,  made  by  Almira  Clark  prior 
toiher  death.    This  account  had  been  entered  in  the  following  form : 

"Almira  Clark,  in  trust  for  'Benevolent  Object'  Warburton  Avenue  Baptist 
Church  of  Yonkers." 

The  controversy  arises  over  the  words  "Benevolent  Object."  Had 
that  expression  been  omitted,  it  is  not  questioned  that  the  plaintiff 
would  have  been  entitled  to  this  deposit,  as  a  trusts — ^tentative  while  the 
depositor  lived,  but  becoming  absolute  on  her  death.  In  re  Totten, 
179  N.  Y.  112,  71  N.  E.  748,  70  L.  R.  A.  711,  1  Ann.  Cas.  900. 

Here  the  term  "Benevolent  Object"  may  mean  a  wish  or  direction 
that  the  money  shall  be  used  in  some  benevolence  of  the  church.  This, 
however,  did  not  prevent  the  gift  from  immediately  vesting.  If  the 
added  words  be  regarded  as  directing  the  manner  that  plaintiff  is 
to  use  the  money,  nevertheless  the  language  did  not  create  a  trust  in 
the  legal  sense,  as  the  church  takes  as  an  absolute  donee.  Its  right 
and  ownership  are  absolute,  save  as,  in  incidents  and  scope,  they  nec- 
essarily are  adapted  to  the  nature  of  a  religious  corporation.  Wet- 
more  v.  Parker,  52  N.  Y.  450;  Bird  v.  Merklee,  144  N.  Y.  544,  39 
N.  E.  645,  27  L.  R.  A.  423. 

The  latter  case  furnished  stronger  ground  to  assert  a  trust  than 
does  the  case  at  bar.  It  was  a  bequest  "to  the  Methodist  Episcopal 
churches  of  the  Ninth  ward  of  the  city  of  New  York,  according  to  the 
number  of  members,  to  buy  coal  for  the  poor  of  said  churches,"  yet 
the  court  said : 

"We  have  here  a  direct  and  simple  gift,  made  in  terms  that  exclude  any 
Idea  of  trust"    144  N.  T.  549,  39  N.  E.  646,  27  L.  R.  A.  423. 

*ror  other  CMM  aa*  lun*  toplo  A  i  nvmbxh  In  Doc.  A  Am.  Dlgi.  1807  to  dat*.  *  Rap'r  Indaza* 
142  N.Y.S.— 69 
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Such  dispositions  made  to  charitable  or  religious  corporations  raise 
the  initial  question  merely  of  the  corporate  power  to  take,  and  if  that 
power  exists,  our  theory  of  the  law,  in  order  to  save  the  gift,  is  that 
no  trust  at  all  results  from  such  expressions  by  the  testator  or  donor. 
Chaplin,  Express  Trusts  and  Powers,  §  506.  The  suggestion  as  to 
the  manner  of  enjoying  the  benefit  creates  a  moral,  but  not  a  legal,  ob- 
ligation. Matter  of  Isbell,  1  App.  Div.  158,  37  N.  Y.  Supp.  919.  It 
is  a  benefaction  given  in  confidence  that  the  beneficiary  will  observe 
the  benefactor's  expressed  wishes  respecting  it. 

"It  is  not,  In  a  etrict  sense,  a  trust,  Inasmuch  as  the  corporation.  In  effect, 
takes  U  absolutely."  Per  Gray,  J.,  Matter  of  Griffin,  167  N.  T.  71,  78,  60 
N.  E.  284,  285. 

Hence  it  is  unnecessary  to  resort  to  the  amending  act  of  1893  (Laws 
of  1893,  c.  701),  which,  reversing  the  previous  policy  of  this  state, 
declares  that  religious,  educational,  charitable,  or  benevolent  gifts  are 
not  void  or  invalid  for  uncertainty  or  indefiniteness  of  the  benefici- 
aries. 

In  furtherance  of  the  presumed  intent  of  Mliss  Clark  as  a  member 
of  the  plaintiff  church,  her  gift  of  this  bank  deposit  must  be  held  ef- 
fectual, and  hence  that  appellant  is  entitled  to  judgment  therefor.  I 
advise : 

Judgment  reversed,  with  costs,  and  entry  of  judgment  directed  for 
the  plaintiff,  with  costs.    All  concur. 


Mcelroy  v.  board  of  education  of  city  of  new  york. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  25,  1913.) 

junoKKNT  (8  343*) — C0N01.USIVENICB8 — Vacation. 

Where  plaintiff,  employed  by  a  board  of  education,  brought  suit  for 
alleged  arrears  of  salary  accruing  between  March,  1908,  and  April  25, 
1911,  alleging  the  additional  amount  due  to  be  $10  a  week,  in  which  ac- 
tion Judgment  was  entered  for  plaintiff  by  consent  February  6,  1912. 
and  was  paid  during  the  same  month,  plaintin;,  in  the  absence  of  fraud 
or  mutual  mistake,  was  not  entitled  to  have  the  Judgment  set  aside  that 
he  might  take  advantage  of  a  subsequent  adjudication  under  which  be 
might  have  been  entitled  to  recover  more. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  f{  672,  677;  Dec. 
Dig.  S  343.»] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Edward  McElroy  against  the  Board  of  Education  of  the 
City  of  New  York.  From  an  order  vacating  a  judgment  previously 
entered  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  RICH,  STAPLETON, 
and  PUTNAM,  JJ. 

Charles  Mclntyre,  of  New  York  City  (Terence  Farley,  of  New 
York  Cijhr,  on  the  brief),  for  appellant 
John  T.  Loew,  of  New  York  City,  for  respondent. 

*For  otlin'  ouea  bm  sama  topic  &  {  NtrMSSR  in  Dec.  A  Am.  Digs.  1907  to  data,  ft  Rep'r  Indazae 
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STAPLETON,  J.  The  order  from  which  the  appeal  is  taken,  made 
upon  plaintiff's  motion,  vacates  and  sets  aside  a  judgment  entered  in 
his  favor  upon  his  acceptance  of  an  offer  by  the  defendant  to  allow 
the  plaintiff  to  take  judgment  against  it. 

The  judgment  was  entered  on  the  6th  day  of  February,  1912,  and 
plaintiff  collected  upon  it  on  the  26th  day  of  February,  1912.  This 
motion  was  noticed  on  the  6th  day  of  May,  1913. 

The  only  ground  advanced  by  the  plaintiff  in  support  of  the  motion 
is  that  there  was  an  oral  understanding,  between  the  attorney  for 
the  plaintiff  and  the  deputy  and  acting  comptroller  of  the  city  of  New 
York,  that  the  judgment  was  not  to  determine  the  litigation  between 
the  parties.  The  assertion  of  this  understanding  is  sharply  disputed, 
and,  in  any  event,  if  the  understanding  existed  it  was  merged  in  the 
judgment.    Davies  v.  Mayor,  93  N.  Y.  250,  255. 

The  plaintiff  commenced  an  action  on  the  24th  day  of  April,  1911. 
He  was  an  architectural  draughtsman  employed  by  the  board  of  edu- 
cation of  the  city  of  New  York.  From  the  8th  day  of  April,  1908,  to 
the  25th  day  of  April,  1911,  he  was  paid  a  salary  of  $25  weekly  pur- 
suant to  a  fixation  thereof  by  the  board  of  education.  The  board  of 
aldermen,  then  the  properly  authorized  body,  had,  in  1903,  made  a 
fixation  Of  $35  weekly,  which  remained  unchanged  until  the  23d  day 
of  September,  1910,  when  the  board  of  aldermen,  on  the  recommenda- 
tion of  the  board  of  estimate  and  apportionment,  with  the  approval  of 
the  mayor,  fixed  the  salaries  in  accordance  with  the  existing  current 
pay  rolls.  The  city  construed  this  fixation  to  be  $25  weekly.  The 
plaintiff's  claim  was  for  the  additional  $10  weekly  from  March,  1908, 
to  the  25th  day  of  April,  1911.  The  sum  for  which  the  judgment  was 
entered  included  only  the  arrears  which  accrued  down  to  September, 
1910.  The  court,  at  the  suit  of  those  who  did  not  compromise,  dis- 
agreed with  the  defendant's  construction  of  the  resolution  of  the  23d 
day  of  September,  1910,  and  the  plaintiff  seeks  to  secure,  by  vacating 
the  judgment,  the  benefit  of  that  adjudication. 

There  is  no  assertion  of  mutual  mistake  or  of  fraud.  We  are  un- 
able to  perceive  any  reason  for  vacating  or  setting  aside  a  judgment 
upon  such  a  state  of  facts.  Judgments,  whether  resulting  from  decision, 
verdict  or  agreement,  are  solemn  instruments  and  should  not  be  subject 
to  interference  suggested  by  caprice,  interest,  or  afterthought.  They 
should  stand  irrevocable  unless,  in  furtherance  of  justice,  they  should 
be  vacated  upon  grounds  which  have  been  established  as  authorizing 
the  exercise  of  the  extraordinary  power  of  the  court.  Ward  v.  Town 
of  Southfield,  102  N.  Y.  287,  292,  6  N.  E.  660;  Davies  v.  Mayor,  93 
N.  Y.  250, 253;  Stilwell  v.  Carpenter,  59  N.  Y.  414,  423. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  costs. 

JENKS,  P.  J.,  and  RICH  and  PUTNAM,  JJ.,  concur.  CARR,  J., 
concurs,  but  reserves  any  opinion  as  to  whether  the  judgment  sought 
to  be  vacated  would  be  a  bar  to  another  action  for  arrears  of  salary 
which  accumulated  after  the  entry  of  the  judgment.  Perry  v.  Dicker- 
son,  85  N.  Y.  345, 39  Am.  Rep.  663. 
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PEOPLB  V.  WEISS. 
(Supreme  Court,  Appellate  Division.  Second  Department    July  25,  1913.) 

1.  InoicTUENT  AND  Ikix>biiatior  ({  128*) — "Cototos  Gavbleb" — Ikdictmkxt. 

Penal  Law  (Oonsol.  Laws  1909,  c.  40)  i  970,  provides  that  a  person  wbo 
is  owner,  agent,  or  superintendent  of  a  place  or  of  any  device  or  ap- 
paratus for  gambling,  or  who  hires  or  allows  to  be  used  a  room,  table, 
or  apparatus  for  such  a  purpose.  Is  a  common  gambler.  Held,  that  where 
an  indictment  In  three  counts  charged  accused  (1)  with  keeping  a  room 
used  for  gambling  in  the  county  of  Kings,  and  (2)  that  accused  during  the 
same  time  kept  a  room  with  gambling  paraphernalia  in  the  coimty  of 
Elugs  and  allowed  the  same  to  be  used  for  gambling  purposes,  and  (3) 
with  being  a  common  gamble  in  that  he  at  the  same  time  and  place  con- 
ducted a  gambling  table,  etc.,  it  sufficiently  charged  accused  with  being  a 
"common  gambler";    the  three  counts  charging  but  a  single  crime. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
H  403-413;   Dec.  Dig.  i  128.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  p.  1323.] 

2.  INOICTIOBNT  AND   INFOBKATION  (|g  121,    147*) — FOBVAI.  RKQUISrTES — ^Pl.AOE. 

Where  an  Indictment  charged  the  commission  of  an  offense  in  Kings 
county,  defendant's  remedy  to  compel  a  more  specific  allegation  as  to 
the  place  of  the  offense  was  by  motion  for  a  bill  of  particulars,  and  not 
by  demurrer  to  the  indictment 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
IS  316-320,  490-494;    Dec.  Dig.  |f  121,  147.*] 

3.  Inoictment  ano  Infobmation  (f  129*) — Joindkb  of  Offenses. 

Keeping  a  room  to  be  used  for  gambling,  allowing  a  room,  establish- 
ment, or  apparatus  to  be  used  for  gambling,  and  being  a  common  gambler, 
being  offenses  relating  to  the  same  thing,  may  be  Joined  in  the  same  in- 
^ctment  as  authorized  by  Code  Cr.  Proa  i  279. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
K  414-418;   Dec.  Dig.  |  129.*] 

4.  Cbiminai.  Law  (J  878*) — Skpabatb  Counts — Oxnbbai.  Vebdict. 

Where  one  of  several  counts  of  an  indictment  Is  good,  a  general  ver- 
dict of  guilty  win  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {$  2098-2101 ; 
Dec.  Dig.  §  878.*] 

Appeal  from  Kings  County  Court. 

Sam  Weiss  was  indicted  for  maintaining  and  suffering  a  place  to  be 
used  for  gambling  and  with  being  a  common  gambler,  and  from  an 
order  sustaining  a  demurrer  to  the  indictment,  the  People  appeal.  Re- 
versed. 

The  Indictment  contains  three  counts.  The  first  charges  the  defendant 
with  "the  crime  of  keeping  a  room  to  be  used  for  gambling,  committed  as 
follows:  The  said  Samuel  Weiss  on  or  about  December  1,  1912,  and  thence 
continually  to  the  day  of  the  taking  of  this  inquisition,  at  the  borough  of 
Brooklyn  of  the  city  of  New  York,  in  the  county  of  Kings,  unlawfully  did 
keep  a  certain  room  in  a  certain  building  there  situate,  to  be  used  for  gam- 
bling." 

The  second  count  charges  the  defendant  with  "the  crime  of  allowing  a 
room,  establishment  table,  and  apparatus  to  be  used  for  gambling  purposes, 
committed  as  follows:  The  said  Samuel  Weiss,  on  the  day  and  In  the  year 
aforesaid,  and  thence  continually  to  the  day  of  the  taking  of  this  inquisition, 
at  the  county  of  Kings  aforesaid,  having  the  care,  custody,  and  supervision 
of,  and  authority  and  control  over  the  use  of  a  certain  room  In  a  certain 
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building  there  situate,  and  a  certain  gambling  table  and  establishment,  and 
divers  cards,  chips,  dice,  implements,  paraphernalia,  devices,  and  apparatus, 
then  therein,  a  more  particular  description  whereof  is  to  the  grand  Jury 
aforesaid  unknown,  and  cannot  now  be  given,  the  same  being  suitable  for 
gambling  purposes,  feloniously  did  allow  the  same  to  be  used  for  gambling 
purposes,  to  wit,  for  the  purpose  of  conducting  and  allowing  to  be  conducted 
in  the  said  room,  with  the  said  gambling  table,  establishment,  cards,  cliips, 
dice,  Implements,  paraphernalia,  devices,  and  apparatus  a  certain  gambling 
commonly  known  as  poker,  where  money  and  property  were  dependent  upon 
the  result,  a  more  particular  description  of  which  said  gambling  game  is  to 
the  grand  jury  aforesaid  unknown,  and  cannot  now  be  given,  and  for  other 
gambling  purposes,  a  more  particular  description  whereof  is  to  the  said  grand 
Jury  likewise  unknown  and  cannot  now  be  given." 

The  third  count  charges  the  defendant  with  "being  a  common  gambler, 
committed  as  follows:  The  said  Samuel  Weiss,  on  the  day  and  in  the  year 
aforesaid,  and  thence  continually  to  the  day  of  the  taking  of  this  inquisi- 
tion, at  the  county  of  Kings,  having  the  care,  custody,  and  supervision  of, 
and  authority  and  control  over  the  use  of,  a  certain  room  in  a  certain  build- 
ing there  situate  and  a  certain  gambling  table  and  establishment,  and  divers 
cards,  chips,  dice,  implements,  paraphernalia,  devices,  and  apparatus  then 
therein,  a  more  particular  description  whereof  Is  to  the  grand  Jur^  aforesaid 
unknown  and  cannot  now  be  given,  the  same  being  suitable  for  gambling 
purposes,  feloniously  did  allow  the  same  to  be  used  for  gambling  purposes, 
to  wit,  for  the  purpose  of  conducting  and  of  allowing  to  be  conducted  in  the 
said  room,  with  the  said  gambling  table,  establishment,  cards,  chips,  dice. 
Implements,  paraphernalia,  devices,  and  apparatus  a  certain  gambling  game 
commonly  known  as  pok6r,  where  money  and  property  were  dependent  upon 
the  result,  a  more  particular  description  of  which  said  gambling  game  is  to 
the  grand  Jury  aforesaid  unknown  and  cannot  now  be  given,  and  for  other 
gambling  purirases,  a  more  itartlcular  description  whereof  is  to  the  said 
grand  Jury  likewise  unknown  and  cannot  now  be  given,  and  did  then  and 
there  and  thereby  become  and  yet  is  a  common  gambler." 

The  grounds  of  the  demurrer  were :  "I.  That  the  indictment  does  not  con- 
form substantially  to  the  requirements  of  sections  275  and  276  of  the  Code 
of  Criminal  Procedure  of  the  state  of  New  Xork.  II.  That  the  facts  as  stated 
therein  do  not  constitute  a  crime." 

Argued  before  JENKS.  P.  J.,  and  BURR»  CARR,  RICH,  and 
PUTNAM,  JJ. 

Hersey  Egginton,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey,  Dist.  Atty.,  and  Edward  A.  Freshman,  Asst.  Dist.  Atty.,  both  of- 
Brooklyn,  on  the  brief),  for  appellants. 

Henry  D.  Levy,  of  Brooklyn,  for  respondent. 

RICH,  J.  [1]  Section  970  of  the  Penal  Law  provides  that  a  per- 
son who  is  owner,  agent,  or  superintendent  of  a  place,  or  of  any  de- 
vice or  apparatus  for  gambling,  or  who  hires  or  allows  to  be  used  a 
rocmi,  table,  establishment,  or  apparatus  for  such  a  purpose,  is  a  "com- 
mon gambler." 

Section  275  of  the  Code  of  Criminal  Procedure  provides  that  the 
indictment  must  contain : 

"(1)  The  title  of  the  action,  specifying  the  name  of  the  court  to  which  the 
indictment  is  presented,  and  the  names  of  the  parties ;  (2)  a  plain  and  con- 
cise statement  of  the  act  constituting  the  crime,  without  unnecessary  reneti- 
aon." 

And  section  276  requires  the  indictment  to  be  substantially  in  the 
form  therein  recited. 
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The  learned  court  sustained  the  demurrer  upon  the  sole  ground  that 
the  indictment  did  not,  in  either"  of  its  counts,  specify  the  place  where 
the  alleged  crime  or  crimes  were  committed.  It  is  the  rule  that,  in  ad- 
dition to  charging  the  crime,  the  indictment  must  contain  a  plain  and 
concise  statement  of  the  act  constituting  the  crime.  The  rule  is  salu- 
tary because,  in  the  first  place,  the  defendant  is  enabled  to  prepare  his 
defense,  and,  second,  because  a  second  indictment  for  the  same  of- 
fense may  be  avoided.  People  v.  Corbalis,  178  N.  Y.  516,  71  N.  E. 
106.  The  demurrer  was  sustained  in  the  Corbalis  Case,  supra,  be- 
cause it  did  not  allege  any  act  constituting  the  crime,  and  it  cannot  be 
regarded,  therefore,  as  an  authority  which  would  justify  the  decision. 

The  indictment  in  the  case  at  bar  sufficiently  charges  the  defendant 
with  the  crime  of  being  a  common  gambler  under  the  provisions  of 
section  970  of  the  Penal  Law  (Consol.  Laws  1909,  c.  40),  and  is  not 
demurrable  under  the  provisions  of  sections  275  and  276  of  the  Code 
of  Criminal  Procedure.  People  v.  Trainor,  57  App.  Div.  422,  68  N. 
Y.  Supp.  263 ;  People  v.  Cavanagh  and  others  (Sup.)  141  N.  Y.  Supp. 
812. 

[2]  If  it  is  true  that  there  is  any  real  doubt  as  to  the  particular 
place  where  it  is  charged  the  offense  was  committed,  the  remedy  of 
the  respondent  was  by  motion  for  a  bill  of  particulars.  Tilton  v. 
Beecher,  59  N.  Y.  176,  17  Am.  Rep.  337. 

[3]  I  think  the  acts  charged  in  the  indictment  in  reality  constitute 
but  one  .crime,  viz.,  that  of  being  a  common  gambler  under  the  pro- 
visions of  section  970  of  the  Penal  Law ;  but,  assuming  that  they  con- 
stitute different  crimes,  they  relate  to  the  same  thing  in  the  same  in- 
dictment, and  such  a  pleading  is  permissible.  Section  279,  Code  of 
Criminal  Procedure ;  People  v.  Emerson,  53  Hun,  437,  6  N.  Y.  Supp. 
274. 

[4]  It  is  settled  that,  if  one  of  several  counts  in  an  indictment  is 
good,  that  is  sufficient  to  sustain  a  conviction  under  a  general  verdict 
of  guilty.  People  v.  Dimick,  107  N.  Y.  13-30,  14  N.  Z.  178;  Phelps 
V.  People,  72  N.  Y.  365;  Pontius  v.  People,  82  N.  Y.  339;  People  v. 
Willett,  102  N.  Y.  251,6  N.  E.  301. 

It  follows  that  the  judgment  and  order  of  the  County  Court  of 
Kings  County  must  be  reversed.    All  concur. 


MAGNETITE  MINING  CO.  ▼.  WILMORB  REALTY  CO.  et  al. 
(Supreme  Court,  Special  Term,  Suffolk  County.    February,  1913.) 

1.   QUIKTINO    TiTM    (§    23*) — POSSKSSIOIf    OF    PI.AIHTIFF — "CONBTBUCTIV*    PO8- 
SKSBIOM." 

Under  Code  CIt.  Proc.  |  1638,  as  amended  In  1891,  providing  that  one 
who  has  been  In  possession  of  real  estate  under  claim  of  ownership  for 
one  year  may  bring  an  action  to  have  adverse  claims  determined,  "con- 
structive possession"  (that  Is,  possession  which,  In  law,  follows  In  the 
wake  of  title)  Is  sufficient  to  support  the  action. 

[Ed  Note.— F<»r  other  cases,  see  Quieting  Title,  Cent  Dig.  H  66,  56; 
Dec.  Dig.  {  23.» 

For  other  definitions,  see  Words  and  Phrases,  voL  2,  pp.  1474,  1475.] 
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2.  QtjiETiwG    TiTLB    (I   44*) — Statutobt   Rkuediks  to   Deteruine    Advebsk 

Claims — Title  of  Plaintiit — TJiiocoaPiED  Lands. 

Where  tbe  plaintiff,  in  an  action  to  remove  a  cloud  on  title,  proves  ti- 
tle extending  back  for  more  than  30  years,  and  there  Is  no  proof  of  actual 
possession  in  either  party,  It  will  be  presumed  that  the  premises  are 
unoccupied  and  that  the  plaintiff  Is  entitled  to  the  benefit  of  Code  CIt. 
Proc.  {  960,  providing  that  in  actions  to  determine  the  title  to  unoccupied 
land,  proof  of  an  unbroken  chain  of  tttle  for  30  years  shall  be  presump- 
tive evidence  of  ownership. 

[Ed.  Note.— For  other  cases,  see  Quieting  Title,  Cent.  Dig.  tS  88-92; 
Dec.  Mg.  {  44.*] 

3.  Quieting  Title  (g  44*) — Burden  ot  Peoof— Title  of  Defendant. 

Under  Code  Civ.  Proc.  |  1646,  providing  that  a  defendant  shall  not  be 
entitled  to  costs  in  an  action  to  determine  adverse  claims  to  real  estate, 
unless  he  asserts  and  proves  a  dalm  adverse  to  the  plaintiff,  tbe  burden 
of  proving  an  adverse  claim  in  such  an  action  is  upon  the  defendant 

[Ed.  Note.— For  other  cases,  see  Quieting  Title,  Cent  Dig.  |{  89-92; 
Dec.  Dig.  S  44.*] 

4.  Taxation  (§  734*) — ^Assessment  fok  Unpaid  Taxes. 

Where  the  amount  of  unpaid  taxes,  as  returned  by  the  tax  collectors 
of  tbe  several  towns  of  a  county,  is  assessed  for  the  succeeding  year  upon 
the  property  of  the  several  towns  according  to  their  assessed  valuation, 
and  not  according  to  the  amount  of  such  unpaid  taxes  in  each  town,  the 
assessment  Is  illegal,  and  tbe  tax  deed  issued  upon  a  sale  for  taxes  so 
assessed  is  void. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  i§  1408,  1470- 
1473;    Dec  Dig.  f  734.*] 

Action  by  the  Magnetite  Mining  Company  against  the  Wilmore 
Realty  Company  and  another.    Judgment  rendered  for  the  plaintiff. 

Percy  L.  Housel,  of  Riverhead,  for  plaintiff. 

George  F.  Allison,  of  New  York  City,  for  defendants. 

JAYCOX,  J.  The  plaintiff,  claiming  to  be  the  owner  in  fee  and 
in  possession  of  the  premises  in  suit,  brings  this  action  under  section 
1638  et  seq.  of  the  Code  of  Civil'  Procedure  to  remove  a  cloud  from 
his  title,  consisting  of  the  defendant's  claim  of  title  under  a  tax  deed. 

[1]  The  first  question  raised  is  as  to  the  sufficiency  of  plaintiff's 
possession.  .  Prior  to  the  amendment  of  1891,  actual  possession  was 
required  under  this  section  (1638)  of  the  Code;  but  since  that  amend- 
ment constructive  possession  is  sufficient.  Vanderveer  Crossings  v. 
Rapalje,  133  App.  Div.  203-206,  117  N.  Y.  Supp.  485.  As  the  plain- 
tiff has  not  proven  actual  possession,  the  determination  of  the  ques- 
tion as  to  whether  plaintiff  has  constructive  possession  or  not  depends 
upon  whether  it  has  proved  title.  Constructive  possession  is  "the  pos- 
session in  law  which  follows  in  the  wake  of  title."  Churchill  v.  On- 
derdonk,  59  N.  Y.  134. 

[2]  The  plaintiff  proves  title  extending  back  more  than  30  years. 
As  before  stated,  there  is  no  proof  of  actual  possession  by  plaintiff  or 
by  either  defendant.  The  plaintiff  claims  that  in  this  situation  it  must 
be  assumed  that  the  property  is  unoccupied,  and  therefore  the  proof 
is  sufficient  under  section  960  of  the  Code  of  Civil  Procedure.  Plain- 
tiff claims  this  presumption  is  strengthened  by  the  fact  that  the  prop- 
erty in  question  is  assessed  as  unoccupied  land.     In  the  absence  of 
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any  proof  upon  the  subject,  I  think  the  court  is  justified  in  so  assum- 
ing. The  plaintiff  had  but  to  allege  possession  and  prove  title,  and  his 
case  was  complete.  On  the  other  hand,  the  defendants  had  but  to 
prove  the  premises  in  the  possession  of  some  other  person,  and  their 
defense  was  made  out.  In  the  absence  of  proof  of  actual  possession 
in  either  party,  I  think  the  presumption  naturally  follows  that  the 
premises  are  unoccupied,  and  that  therefore  plaintiff  is  entitled  to  the 
benefit  of  section  960  of  the  Code  of  Civil  Procedure,  and  its  proof  of 
title  is  sufficient. 

[3,  4]  There  remains  but  one  further  question  to  be  determined, 
and  that  is  as  to  whether  any  defects  are  shown  in  the  proceedings  by 
which  plaintiff's  property  was  assessed  and  sold  for  unpaid  taxes.  I 
am  of  the  opinion  that  the  burden  of  making  proof  of  their  title  was 
upon  the  defendants  under  section  1645  of  the  Code.  Merritt  v. 
Smith,  50  App.  Div.  349,  350,  63  N.  Y.  Supp.  1068.  It  may  be,  how- 
ever, that  the  deed  from  the  county  treasurer  having  been  put  in  evi- 
dence by  plaintiff,  the  presumption  to  which  such  deed  is  entitled 
(chapter  620,  Laws  1873)  required  plaintiff  to  furnish  proof  that  the 
proceedings  prior  to  the  sale  in  question  were  invalid.  This  the  plain- 
tiff has  done  by  showin^f  that  for  the  year  prior  to  the  assessment  un- 
der which  the  property  m  question  was  sold  various  amotmts  of  taxes 
were  returned  by  the  collectors  of  taxes  of  each  of  the  ten  towns  of 
Suffolk  county.  The  property  upon  which  such  taxes  were  assessed 
was  not  sold  for  such  unpaid  taxes ;  neither  were  such  unpaid  taxes 
reassessed  upon  such  property,  nor  by  assessing  upon  the  property  in 
each  of  the  towns  the  amount  of  taxes  which  was  returned  as  unpaid 
in  that  town.  On  the  other  hand,  all  unpaid  taxes  were  added  to- 
gether and  assessed  upon  the  property  in  said  several  towns,  not  ac- 
cording to  the  amount  previously  uncollected  in  that  town,  but  accord- 
ing to  the  equalized  assessed  valuations  in  all  the  towns.  The  result 
was  that  the  town  having  the  largest*  amount  of  unpaid  taxes  was  not 
assessed  the  following  year  for  the  most  of  the  unpaid  taxes,  but  the 
town  having  the  highest  equalized  value.  This  naturally  resulted  in 
great  inequality.  It  needs  no  citation  of  authorities  to  support  a  con- 
clusion that  such  a  method  of  taxation  is  illegal. 

The  plaintiff  is  entitled  to  judgment  as  prayed  for,  with  costs. 


MARTIN  y.  CRUlfB. 
(Sapreme  Court,  Appellate  Division,  Second  Department.    Jnly  26,  1913.) 

1.  BBOKXBS  (§  57*) — CONTBACT  OF  EUPLOTHENI — PEBFOBUAirCB  Or   SeBVIOSS — 

C01I2IISSION8. 

Where  a  broker  was  only  authorized  to  obtain  a  purchaser  for  an  en- 
tire tract,  he  could  not  recover  commissions  for  obtaining  a  purchaser 
for  a  part  of  the  tract 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  H  66,  67,  72;  Dec. 
Dig.  S  57.»] 

2.  Bbokxbs  (S  88*) — Actions  roB  CouPERSATioif — QuxsnoR  won  Consr  ob 

JUBT — COBKESPONDENCE — CONSTBUOTION. 

A  construction  of  certain  letters  written  by  heirs  to  their  attorney  au- 
thorizing him  to  sell  certain  real  property  to  determine  whether  the  let- 
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tere  authorized  the  attorney  to  sell  less  than  all  of  the  property  was  for 
the  court. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  if  121,  123-130; 
pec.  Dig.  §  88.»] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Ignatz  Martin  against  Leverett'  F.  Crumb.  From  a  judg- 
ment for  plaintiff  and  from  an  order  denying  defendant's  motion  for 
a  new  trial,  he  appeals.    Reversed  and  dismissed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Nathan  P.  Bushnell,  of  Peekskill  (Jacob  Brenner,  of  Brooklyn,  on 
the  brief),  for  appellant. 
Robert  H.  Wilson,  of  Brooklyn,  for  respondent. 

PUTNAM,  J.  The  verdict,  and  judgment  thereon,  rest  on  the 
propositions :  (1)  That  defendant  had  employed  plaintiff  as  a  broker 
to  get  a  buyer  who  would  pay  $6,500  an  acre.  (2)  That  before  any 
revocation,  the  plaintiff  at  Peekskill  did  procure  Mr.  Henry  Roth  as 
such  a  buyer,  thereby  earning  commissions. 

[1]  Plaintiff  from  the  beginning  had  an  eye  upon  a  smaller  tract  of 
15  acres  on  Elm  avenue,  Ridgewood  (letter  July  14th).  On  this  he 
asked  a  week's  option  (letter  July  18th).    Mr.  Crumb  replied,  saying : 

"After  consultation,  the  parties  owning  the  entire  strip  to  Fresh  Pond 
Road  have  agreed  that  they  will  sell  for  $6,500  per  acre." 

Plaintiff  clearly  understood  that  this  offer  exceeded  the  territory 
that  he  wanted.  He  urged  that  this  price  on  "the  whole  strip"  would 
be  a  good  deal  more  than  leaving  the  upper  portion  out.  Yet  he  con- 
tinued to  write  and  negotiate  about  the  lower  15  acres,  as  is  shown 
by  his  letter  of  July  21st.  Mr.  Crumb  made  no  answer.  He,  how- 
ever, on  August  9th,  reminded  plaintiff  that  $6,500  per  acre  was  the 
price  fixed  by  the  heirs.  The  situation  remained  unchanged,  when 
plaintiff's  letter  of  September  25th  offered  $6,000  per  acre  for  15 
acres,  one-third  cash,  and  balance  on  bond  and  mortgage.  This  brings 
us  up  to  the  situation  at  the  meeting  at  Peekskill.  Mr.  Roth  there  of- 
fered $6,500  per  acre  for  these  15  acres.  M|r.  Crumb  stated  that  he 
would  have  to  see  his  clients,  but  that  he  would  sign  contract  for 
$100,000. 

Assuming  everything  within  the  jury's  province  as  found  in  the 
plaintiff's  favor,  still  the  difficulty  remains  that  the  only  positive  au- 
thorization by  defendant  was  to  find  a  purchaser  for  the  While  lot  up 
to  Fresh  Pond  Road,  and  such  a  purchaser  the  plaintiff  did  not  pro- 
duce. 

[2]  As  plaintiff  is  asserting  a  liability  against  an  agent,  an  attorney 
at  law — so  known  and  dealt  with — consisting  of  a  breach  of  his  war- 
ranty of  authority  to  contract  for  the  heirs  in  interest,  the  defendant 
is  entitled  to  stand  strictly  on  the  terms  of  the  letters.  The  construc- 
tion of  them  is  for  the  court.  They  did  not  show  an  employment  to 
sell,  or  a  representation  of  the  authority  to  find  a  purchaser  for  15 
acres  only,  which  was  all  that  Mr.  Roth  was  willing  to  buy. 
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It  follows  that  the  judgment  and  order  should  be  reversed,  with 
costs,  and  judgment  rendered  dismissing  the  complaint,  with  costs. 
All  concur. 


WHITMORB  T.  NEW  YORK  IKTERDRBAN  WATER  CO. 
(Supreme  Ck>urt,  Appellate  DlTision,  Second  Department    July  26,  1913.) 

1.  OONBTITUTIONAI.  LAW    ({   70*) — DiSTBIBUnON    OF   POWEBS — JUDICIAI.    POW- 

EBS. 

'  It  is  a  leglalatlTe  function  to  fix  charges  for  public  services,  but  when 
tbe  Legislature  has  established  no  rates  the  courts  may  prevent  the  re- 
covery of  unjust  rates. 

[Ed.  Note. — ^For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  {{  129- 
132,  187;   Dec.  Dig.  |  70.»] 

2.  Waters  and  Wateb  Coubses  (S  203*) — ^Watebwobks  Gokpaniks — Incbeasx 

IN  Chaboes — Injunction. 

Where  a  water  company,  after  the  expiration  of  a  contract  with  the 
city  whereby  It  furnished  water  to  the  citizens  at  certain  rates,  notified 
the  consumers  that  It  would  sever  Its  water  connections  in  the  future 
unless  they  signed  an  agreement  to  pay  an  Increase  of  one-third  In  the 
rates,  a  temporary  injunction  can  be  issued  to  restrain  the  severance  of 
the  connections  pending  the  determination  as  to  the  Justice  of  the  in- 
crease. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§1  289,  290-299 ;    Dec.  Dig.  |  203.*] 

8.  Pabtibb  (J  12*) — Plaintiffs — One  Suing  in  Behalf  of  All. 

Under  Code  Civ.  Proc.  |  448,  providing  that  where  the  question  is  one 
of  general  interest  or  the  persons  who  might  be  made  parties  are  very 
numerous,  one  or  more  may  sue  for  the  benefit  of  all,  a  water  consumer 
may  sue  as  plaintiff  on  behalf  of  all  others  similarly  situated  to  restrain 
a  water  company  from  severing  its  connections  vi^th  the  consumers  in  a 
city  after  the  termination  of  its  contract  with  the  city,  unless  they  would 
agree  to  an  Increase  in  the  rates. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  i  12;  Dec.  Dig. 
I  12.*] 

Appeal  from  Special  Term,  Westchester  Giunty. 

Action  by  David  L.  Whitmore  against  the  New  York  Interurban 
Water  Company.  From  an  interlocutory  judgment  of  the  Special 
Term  overruling  a  demurrer  to  the  complaint,  defendant  appeals.  Af- 
firmed. 

See,  also,  156  App.  Div.  892.  141  N.  Y.  Supp.  1151. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,JJ. 

Arthur  E.  Walradt,  of  New  York  City  (Edwin  J.  Tetlow,  of  New 
York  City,  on  the  brief),  for  appellant. 
Frank  A.  Bennett,  of  Mt  Vernon,  for  respondent. 

THOMAS,  J.  In  1898,  the  defendant  and  the  city  of  Mt.  Vernon 
made  an  agreement  whereby  franchises  in  the  street  were  accorded  to 
the  former,  who  agreed  to  furnish  water  for  the  streets  and  for  the 
use  of  the  inhabitants  at  stated  rates  for  the  period  of  ten  years,  and, 
while  the  contract  has  expired,  the  defendant  continues  to  furnish 
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•  water  on  the  same  terms  and  proposes  to  do  so  until  the  expiration 
of  the  present  year,  when  it  threatens  to  sever  the  connections  to  the 
plaintiff  and  some  5,000  customers,  unless  they  severally  sign  an  agree- 
ment to  pay  the  existing  rate  increased  33^^  per  cent.  The  plaintiff 
in  this  action  would  compel  defendant  to  furnish  water  at  the  rate 
fixed  by  the  expired  contract  or  at  such  rate  as  the  court  may  deter- 
mine is  reasonable,  and  to  enjoin  the  discontinuance  of  the  service. 
The  allegations  as  to  the  contract  are  ineffective  except  as  showing  the 
history  of  the  service  and  the  present  terms  of  it.  The  question  pre- 
sented by  appellant  is  whether  the  court  can  fix  a  rate  for  future  serv- 
ice, anticipating  thereby  the  establishment  of  an  unjust  price  by  the 
company.    That  is  not  the  essential  inquiry. 

[1]  It  is  a  legislative  function  to  fix  charges,  but  the  courts  are  en- 
abled to  prevent  the  recovery  of  an  unjust  rate  where  none  has  been 
established  by  authority.  Hence  the  defendant  urges  that  the  custom- 
er's remedy  is  to  defend  against  the  rate,  or  pay  it  and  recover  the 
unjust  excess,  and  that  a  court  of  equity  may  intervene  pending  such 
litigation  to  enjoin  severance  of  the  connection,  or  that  by  mandamus 
the  performance  of  a  legal  duty  may  be  enforced. 

[2]  But  the  defendant  has  established  the  rate,  demanded  submis- 
sion to  it,  and  threatened  exclusion  from  the  supply  unless  the  par- 
ties stipulate  to  accept  the  proffered  terms.  Under  the  allegations  in 
the  complaint,  this  is  threatened  oppression  by  the  defendant,  and, 
while  this  court  may  not  prematurely  state  a  maximum  rate,  it  can 
prevent  the  defendant  from  ousting  all  the  inhabitants  of  the  city  from 
their  present  lawful  water  supply  unless  they  submit  to  an  extortion- 
ate demand,  if  such  should  be  found.  The  inhabitants  are  entitled  to 
the  water ;  they  have  been  established  in  the  physical  connection  of 
their  houses  with  defendant's  plants ;  and  a  court  of  equity  can  pre- 
vent the  defendant  from  sundering  the  relation,  and  from  withhold- 
ing water  from  the  community,  even  while  proceedings  at  law  may  be 
initiated.  If  in  such  action  the  court  cannot  forecast  rates  that,  may 
be  charged,  it  can  state  what  rate  cannot  be  charged  under  menace  of 
discontinuing  the  service.  The  defendant's  wrongful  act  is  that  it 
threatens  to  disestablish  the  takers  in  their  lawful  status  unless  they 
contractually  submit  to  an  imposition,  if  it  shall  be  so  ascertained. 

The  appellant  urges  that  the  power  to  fix  rates  which  a  public  serv- 
ice corporation  may  charge  resides  in  the  Legislature.  Village  of 
Saratoga  Springs  v.  Saratoga  Gas,  etc.,  Co.,  191  N.  Y.  123,  148,  83 
N.  E.  693, 18  L.  R.  A.  (N.  S.)  713. 

'  "It  is  one  thing  to  Inquire  whether  the  rates  which  have  been  charged  and 
collected  are  reasonable;  that  Is  a  Judicial  act  But  an  entirely  different 
thing  to  prescribe  rates  which  shall  be  charged  in  the  future;  that  is  a 
legislative  act" — as  Mr.  Justice  Brewer  said  in  Interstate  Commerce  Commis- 
sion V.  Cincinnati,  N.  O.  &  T.  P.  By.  Co.,  167  U.  S.  479,  489,  811,  17  Sup. 
Ct.  896,  900  (42  L.  Ed.  243). 

The  matter  is  fully  discussed  in  Madison  v.  Madison  Gas  &  Elec- 
tric Co.,  129  Wis.  249,  108  N.  W.  65.  8  L.  R.  A.  (N.  S.)  529,  9  Ann. 
Cas.  819. 

But  if  the  court  cannot  fix  rates  for  the  future,  it  can  declare  wheth- 
er rates  enforced,  or  sought  to  be  enforced,  are  just,  and  a  court  of 
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equity  is  not  constrained  to  forbear  until  an  entire  community  is  de- 
prived of  water,  and  all  house  connections  with  the  water  plant  have 
been  swept  away.  The  court  does  not  wait  until  a  forest  has  been 
wrongfully  felled  if  a  survey  foretelling  the  act  is  in  prop^ess.  Un- 
just exaction  justifies  judicial  interference;  threatened  mterference 
with  the  connection  and  the  supply,  unless  there  be  submission  to  such 
exaction,  is  equivalent  to  it.  For  the  purpose  outlined,  the  action  is 
maintainable. 

[3],  But  may  the  plaintiff  unite  as  parties  plaintiff  other  customers? 
Is  there  a  common  right  infringed  by  a  wrongful  act  affecting  all  ? 

"Where  the  question  Is  one  of  a  common  or  general  interest  of  many  per- 
sons, or  where  the  persons,  who  might  be  made  parties,  are  very  numerous, 
and  it  may  be  impracticable  to  bring  them  all  before  the  court,  one  or  more 
may  sue  or  defend  for  the  benefit  of  alL"    Ck)de  of  CItII  Procedure,  i  448. 

The  right  to  the  use  of  the  streets  flows  from  the  municipality,  and 
the  defendant  owes  to  the  inhabitants,  because  they  are  such,  the  duty 
of  furnishing  water  at  a  reasonable  price.  It  is  true  that  each  right  is 
several  in  its  exercise,  but  it  springs  from  a  duty  to  the  community, 
and  the  defendant  threatens  each  one  with  a  breach  of  duty,  not  only 
to  him,  but  to  the  community  and  to  the  state.  It  would  seem  to  be 
a  fair  occasion  to  invoke  the  statute. 

The  interlocutory  judgment  is  afiirmed,  with  costs,  with  leave  to 
defendant  to  answer  upon  payment  of  costs  within  20  days  after  no- 
tice of  entry  of  judgment  herein. 

JENKS,  P.  J.,  and  CARR  and  RICH,  JJ.,  concur.  BURR,  J.,  con- 
curs  upon  the  ground  that  the  allegation  in  the  complaint  that  the 
rates  sought  to  be  charged  are  excessive  and  unreasonable  must  be 
deemed  admitted  by  the  demurrer. 


KNAPP  V.  NEW  YORK,  N.  H.  ft  H.  B.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  25,  1913.) 

Railboads  ({  333*) — Cbossinq  Accidbkt — CoKTBiBTrroBT  Nbouobkcb.. 

One  who,  driving  on  a  trot  to  a  railroad  tractc  without  looking.  Just 
before  reaching  it  saw  a  person  warning  him,  and  the  train  struck  his 
horses  about  the  same  instant,  and,  continuing,  was  killed,  was  guilty 
of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Ballroads,  Gent  Dig.  Ii  1080-1083; 
Dec  Dig.  I  333.*] 

Appeal  from  Trial  Term,  Dutchess  County. 

Action  by  Coleman  J.  Knapp,  administrator  of  George  H.  Knapp, 
deceased,  against  the  New  York,  New  Haven  &  Hartford  Railroad 
Company.  From  a  judgment  for  plaintiff  and  from  an  order  denying 
a  motion  for  new  trial,  defendant  appeals.    Reversed  and  dismissed. 

See,  also,  138  App.  Div.  890,  122  N.  Y.  Supp.  1133. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON.  JJ. 

*For  oUier  casM  «e«  sune  topic  ft  t  nombu  In  Deo.  ft  Am.  Digs.  ISO?  to  date,  *  Rep'r  IndexM 
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Walter  C.  Anthony,  of  Newburgh,  for  appellant.' 
Morschauser  &  Mack,  of  Poughkeepsie,  for  respondent. 

THOMAS,  J.  The  decedent,  Knapp,  past  his  seventieth  year,  ac- 
tive and  sound  in  hearing  and  sight,  while  going  eastward  across  de- 
fendant's track,  was  killed  by  a  freight  train  south  bound,  between  8 
and  9  o'clock  in  the  morning  in  December.  Several  persons  testified 
that  warning  signal  was  given,  and  several  that  it  was  not.  While  it 
seems  probable  that  some  signal  was  given,  as  the  train  was  not  other- 
wise permitted  to  enter  the  block,  yet  was  there  a  whistle  for  that  pur- 
pose and  the  usual  crossing  signal  omitted  ?  The  engineer  states  that 
he  blew  the  whistle  at  four  several  places,  whereof  the  first  was  a 
long  blast  for  the  block  "at  least  one-half  to  three-quarters  of  a  mile 
back."  But  a  signal  at  that  point  does  not  satisfy  the  evidence  given 
by  the  engineer  that  three  further  separate  signals  were  given,  nor  the 
corroborating  testimony  of  the  conductor  and  two  brakemen  and  the 
station  agent.  Moreover,  a  person  working  in  the  creamery,  which  is 
some  525  feet  north  of  the  crossing,  heard  a  signal  as  the  train  was 
passing,  and  in  this  he  is  directly  confirmed  by  another  person  on  a 
highway,  also  by  a  man  in  a  car  near  the  crossing,  while  a  witness 
in  a  distinctly  different  locality  heard  a  signal,  and  to  this  should  be 
added  the  testimony  of  a  woman  living  near  the  crossing,  who  testi- 
fied that  a  signal  was  given  "at  about  the  creamery,"  and  repeated. 
Her  description  indicates  alarm  signals,  and  in  this  she  is  supported 
by  other  witnesses,  although  the  engineer  does  not  assert  that  he  gave 
any  and  a  brakeman  disclaims  them.  Several  men  in  a  position  to 
hear  and  attentive  did  not  hear.  Some  had  a  motive  in  listening  and 
hearing,  one  because  his  horses  would  be  frightened  by  the  signal, 
another  because  he  was  expecting  something  on  the  train  and  so  at- 
tentive to  its  coming,  and,  while  others  not  hearing  the  signals  were 
not  especially  listening,  still  another  was  watching  the  train.  But  one 
witness,  Davis,  testified  from  more  intimate  relation  to  the  accident. 
He  saw  the  coming  train  but  heard  no  signal,  and,  apprehending  a 
collision,  hurried  to  warn  the  traveler  and  did  so  attract  his  attention 
that  he  discovered  the  train  bearing  down  upon  him,  but  kept  his  way 
until  he  was  struck. 

The  question  comes  to  this:  Did  the  decedent  by  his  negligence 
contribute  to  his  death  ?  Although  several  persons  noted  him,  no  one 
saw  him  look  save  straight  ahead  except  when  warned  by  Davis.  On 
the  north  side  of  the  road  was  a  feed  store  with  a  frontage  of  60 
feet,  and  along  its  east  side  was  a  switch  on  which  were  three  cars, 
one  of  which  projected  seven  feet  into  the  road,  and  then  there  was 
a  clear  space  of  26  feet  (less  ZYz  feet,  the  overhang  of  the  car)  before 
the  track  was  reached,  whence  the  train  could  be  seen  for  a  long  dis- 
tance. Although  west  of  the  feed  store  a  train  could  be  seen,  ex- 
cept as  inconsiderably  interrupted  by  the  creamery,  the  store  and 
adjacent  cars  intercepted  the  view,  yet  after  they  were  passed  there 
was -an  open  space  of  22^4  feet,  and  a  person  then  looking  could 
not  fail  to  see  the  train,  and,  if  he  saw  it  coming,  he  could  stop  or  di- 
vert his  course  to  his  left  hand,  where  there  was  a  road  leading  to 
the  creamery.    It  was  the  duty  of  the  traveler  to  look  before  entering 
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the  tracks  after  passing  the  buildings,  and  to  proceed  with  caution. 
Davis  was  quite  aware  that  the  decedent,  not  looking  and  unconscious 
of  the  train,  was  driving  at  the  rate  of  five  or  six  miles  an  hour,  and 
it  appears  that  just  as  the  horses  reached  the  track  he  struck  them. 
The  witness  best  described  the  scene : 

"After  I  got  his  attention  be  saw  me  and  the  train  about  the  same  time. 
The  horaes'  heads  were  then  as  close  to  the  track  as  I  am  to  you ;  about  10 
or  12  feet  away  when  I  caught  his  eye.  He  struck  them  with  a  whip,  but 
not  Just  at  that  Instant  When  he  struck  them  with  the  whip,  their  heads 
were  almost  on  the  track,  not  quite.  •  »  •  And  as  he  struck  them  with 
the  whip,  they  went  ahead  faster.  The  train  struck  right  where  the  whiffle- 
tree  is." 

Later  the  witness  says : 

"He  looked  at  me  and  turned  his  head  towards  the  train  coming.  He  had 
a  whip  in  bis  baud  when  be  first  saw  me,  and  be  immediately  struck  bis 
horses  with  the  whip." 

A  former  judgment  for  plaintiff  was  reversed  because  it  was  not 
proven  that  the  decedent  looked  or  listened.  138  App.  Div.  890,  122 
N.  Y.  Supp.  1133.  Here,  it  appears  that  he  did  not  look  until  warned, 
when  the  train  was  all  but  upon  him,  and  that  he  was  driving  his 
horses  on  a  trot  to  the  track,  striking  them  with  a  whip  at  the  instant 
of  warning.  There  was  a  road  at  his  left  to  receive  him,  so  that  he 
was  confronted  by  no  predicament.  Nor  does  the  testimony  of  the 
witness  Baker  aid  plaintiff.    He  says: 

"He  was  looking  right  straight  ahead  when  I  first  saw  him.  Just  before 
tbe  accident  he  looked  up  the  track ;  be  turned  bis  bead  slightly  to  the  north. 
That  was  the  direction  in  which  Mr.  Davis  was.  Then  be  saw  Mr.  Davla 
and  the  train  about  I  imagine —    And  then  tbe  car  struck  him." 

The  event  is  plain.  He  drove  on  a  trot  to  the  track  without  looking,, 
saw  JDavis  and  the  train,  striking  his  horses  about  the  same  instant, 
and,  continuing,  was  killed.    He  clearly  aided  his  misfortune. 

The  judgment  and  order  should  be  reversed,  and  the  complaint  dis- 
missed, with  costs.    All  concur. 


GOODWIN  v.  GOODWIN. 

(Supreme  Court,  Appellate  Division,  Second  Department    July  25,  1913.) 

1.  DivoBCE  (S  320*) — Operation  ANn  Effect— Right  to  Mabbt. 

A  marriage  in  Illinois  between  two  persons,  one  of  whom  had  been  di^ 
vorced  in  Colorado  within  one  year  prior  to  the  marriage,  was  valid  not- 
withstanding Laws  Colo.  1893,  p.  240,  {  10,  providing  that  the  court  shaU 
have  power  to  set  aside  a  divorce  decree  and  reopen  the  case  at  any 
time  within  one  year,  but  that  If  no  application  to  reopen  tbe  case  la 
made  within  that  time  the  decree  shall  never  be  opened  for  any  cause, 
and  that  during  such  period  of  one  year  neither  party  to  the  decree  sbaU 
be  permitted  to  remarry,  since  tbe  decree,  although  defeasible,  was  nei- 
ther intermediate  nor  interlocutory  but  dissolved  the  marriage  and  was 
entitled  to  full  faith  and  credit,  and  the  statutory  prohibition  against 
remarriage,  not  inhering  in  the  judgment,  but  being  a  legislative  prohibl- 

•For  oUi«r  cases  sac  same  topic  ft  i  hvmbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes. 
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tlon  fixing  the  status  of  divorced  persons,  was  Ineffective  outside  that 
state. 

[Ed.  Note.— For  other  cases,  see  Divorce^  Cent  Dig.  t|  818,  819,  844; 
Dec.  Dig.  i  S20.*] 

2.   DiVOBOE  (S  172*) JVTXatEVT — CONCLUBIVEWMS. 

Where,  in  a  wife's  action  for  a  separation,  the  husband  counterclalmed 
for  a  separation  which  was  granted  on  a  finding  that  the  marriage  was 
valid,  such  finding  and  Judgment  were  conclusive  In  a  subsequent  action 
by  the  husband  to  annul  the  marriage  for  Invalidity. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  {§  66&-561;  Dec. 
Dig.  g  172.*] 

Appeal  from  Special  Term,  Rockland  County. 

Action  by  Henry  T.  Goodwin  against  Olive  A.  Goodwin.  From  a 
judgment  dismissing  the  complaint  (80  Misc.  Rep.  303,  141  N.  Y. 
Supp.  175),  plaintiff  appeals.    Affirmed. 

Argped  before  JENKS,  P.  T.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

William  M.  Mullen,  of  New  York  City  (William  Greenthal,  of  New 
York  City,  on  the  brief),  for  appellant. 
Theodore  M.  Hill,  of  New  York  City,  for  respondent. 

THOMAS,  J.  The  parties  were  married  in  the  state  of  Illinois 
within  one  year  after  the  entry  of  a  judgment  in  the  state  of  Colorado 
divorcing  the  defendant  from  a  former  husband.  Later,  in  an  action 
in  the  state  of  New  York  wherein  each  of  the  present  parties  sought  a 
separation,  it  was  found  that  they  had  intermarried  in  Illinois  and 
that  the  man  was  the  woman's  lawful  husband  and  entitled  to  a  judg- 
ment for  separation. 

[1]  The  defendant,  in  this  action  to  annul  the  second  marriage  by 
reason  of  the  fact  that  it  was  made  within  a  year  of  the  entry  of  the 
judgment  in  Colorado,  asserts  that  notwithstanding  the  statute  in  that 
state  she  was  entitled  to  marry  when  and  where  she  did,  and  that  the 
fact  and  legality  of  the  marriage  were  adjudicated  in  the  action  for 
separation.   The  statute  of  the  state  of  Colorado  is : 

"In  case  no  appeal  or  writ  of  error  shall  be  taken  from  a  decree  of  the 
court  granting  a  divorce,  the  court  shall  have  power  to  set  aside  such  de- 
cree and  reopen  such  case  at  any  time  within  one  year  from  the  date  of 
entering  such  decree,  upon  application  of  the  defeated  party  under  oath  show- 
ing good  reason  therefor ;  but  if  no  such  application  be  made  within  such 
time,  or  the  same  be  denied,  then  such  decree  shall  never  be  opened  for  any 
cause ;  and  during  said  period  of  one  year  from  the  granting  of  a  decree  of 
divorce  neither  party  thereto  shall  be  permitted  to  remarry  to  any  other  per- 
son."   Sessions  Laws  of  Colorado,  1893,  c.  80,  g  10. 

The  decree  when  entered  was  for  an  absolute  divorce.  The  statute 
enabled  the  court  to  reopen  it  and  eet  it  aside  within  a  year  of  its  entry 
for  good  reason  shown,  and  pending  the  possible  exercise  of  that  au- 
thority the  marriage  of  either  party  to  any  other  person  was  inhibited. 
But  it  is  only  a  decree  closed  that  may  be  reopened.  If  that  be  not 
done,  the  decree  with  nothing  added  forever  continues  by  virtue  of 
its  own  proper  initial  vigor.  When  rendered  it  had  all  the  elements 
of  finality.    But  the  court  within  a  year  for  good  reasons  could  set  it 
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aside  as  a  judgment  usually  may  be  set  aside  for  some  reasons.  This 
made  it  defeasible,  not  by  its  terms,  but  by  the  power  of  the  court  over 
it.  Hence,  while  that  possibility  of  reopening  it  remained,  the  parties 
were  forbidden  to  marry.  This  was  presumably  to  give  them  oppor- 
tunity for  reflection  that  might  lead  to  their  marriage  to  each  other 
as  well  as  to  save  the  complications  that  would  arise  if  the  decree 
were  reopened. 

But  the  prohibition  did  not  render  the  juc^ment  intermediate  or 
interlocutory,  nor  did  it  impair  its  integrity.  Essentially  it  undid  the 
marriage,  and  those  who  were  united  in  it  were  disunited.  Had  the 
man  died  during  the  year,  the  woman  would  not  have  been  entitled  to 
dower  in  his  lands,  nor  could  she  as  his  widow  have  shared  in  his 
estate.  If  he  lived,  she  could  not  for  the  time  have  demanded  sup- 
port from  him  or  bound  him  for  necessities.  In  fact,  all  the  relations 
arising  from  the  marriage  became  as  if  it  had  not  been,  and  it  was  not 
different  when  the  year  expired.  The  decree,  untouched,  unaided, 
went  on  as  before.  Its  only  infirmity  was  the  bare  possibility  that  the 
court  might,  if  application  were  made,  open  it.  But  a  legal  status 
that  is  determinable  upon  a  mere  possibility  is  none  the  less  a  fact  and 
in  all  things  effective  while  it  lasts,  which  may  be  forever.  The  state 
of  Colorado  could  for  a  year,  or  indefinitely,  prohibit  the  remarriage 
of  those  it  had  divorced,  and  could  affix  a  penalty  to  disobedience, 
which  it  could  enforce.  In  Wisconsin,  the  statute  declared  such  a 
remarriage  within  a  year  null  and  void,  and  when  one  of  the  parties 
to  evade  the  law  went  into  another  state  and  married  a  third  person, 
and  returning  invoked  the  aid  of  the  laws  of  Wisconsin,  the  court  of 
that  state  declared  that  the  marriage  was  null  and  void.  Lanham  v. 
Lanham,  136  Wis.  360,  117  N.  W.  787,  17  L.  R.  A.  (N.  S.)  804,  128 
Am.  St.  Rep.  1085.  But  this  resulted,  not  from  the  interlocutory 
character  of  the  decree  or  the  incompleteness  of  the  divorce,  but  from 
the  legislative  command  that  divorced  parties  should  not  remarry 
within  a  year.  The  court  passed,  not  upon  the  effect  of  the  judgment, 
but  upon  the  effect  of  the  statute.  But  the  judgment  in  Colorado  was 
integral.  It  did  not  await  further  consideration,  and  the  courts  of  a 
foreign  state  are  bound  to  give  full  faith  and  credit  to  the  judgment 
so  far  as  the  court  had  jurisdiction,  but  not  to  a  statute  prohibiting 
remarriage.  The  statute  of  Colorado,  unlike  that  of  Wisconsin,  does 
not  declare  a  remarriage  null  and  void,  yet  assume  that  it  declared 
that  one  or  both  parties  should  never  remarry.  The  case  would  be 
the  same  save  in  the  duration  of  the  prohibition.  Then  the  court 
would  dissolve  the  marriage  and  the  state  would  inflexibly  fix  the 
status  of  the  prohibited  part^  or  parties. 

What  would  the  courts  of  this  state  do  if  decision  were  required? 
They  would  abide  the  judgment  and  disregard  the  legislative  mandate. 
Van  Voorhis  v.  Brintnall,  86  N.  Y.  18,  40  Am.  Rep.  505 ;  Thorp  v. 
Thorp,  90  N.  Y.  602, 606, 43  Am.  Rep.  189.  In  State  of  Washington 
v.  Fenn.  47  Wash.  561, 92  Pac.  417,  17  L.  R.  A.  (N.  S.)  800,  a  statute 
quite  similar  to  that  in  Wisconsin  was  considered,  and  it  was  decided 
that  when  the  parties  married  in  a  foreign  country,  where  they  were 
domiciled,  the  marriage  was  valid,  although  one  of  the  parties  was 
forbidden  to  marry  by  the  laws  of  the  state  of  Washington.    The  de- 
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dsion  in  the  case  in  Wisconsin,  unlike  the  one  cited,  related  to  resi- 
dents of  that  state,  and  the  element  of  evasion  of  the  law  was  also 
involved.  But  in  other  jurisdictions  the  marriage  has  been  considered 
valid,  although  the  facts  and  statute  were  similar  to  those  in  Lanham 
V.  Lanham.  Dudley  v.  Dudley.  151  Iowa,  142,  130  N.  W.  785,  32  L. 
R.  A.  (N.  S.)  1170;  State  v.  Hand,  87  Neb.  189,  126  N.  W.  1002,  28 
L.  R.  A.  (N.  S.)  753.  It  should  be  observed  that  in  the  case  last  cited 
a  statute  made  marriages  valid  in  the  state  if  valid  at  the  place  where 
contracted,  but  the  reasoning  of  the  opinion  was  largely  independent 
of  the  statute.  In  State  v.  Yoder,  113  Minn.  503,  130  N.  W.  10,  the 
marriage  of  two  persons,  one  of  whom  was  prohibited,  was  considered 
voidable.  In  Szlauzis  v.  Szlauzis,  255  111.  314,  99  N.  E.  640,  it  ap- 
peared that  the  statute  of  Illinois  prohibited  the  party  obtaining  a  di- 
vorce from  marrying  again  within  one  year,  and  provided  that  such 
remarriage  should  be  held  absolutely  void  and  the  offender  imprison- 
ed for  a  felony.  The  marriage  of  a  party  to  the  divorce  within  the 
time  limited  was  annulled  at  the  instance  of  the  other  party  to  the 
marriage.  But  no  penalty  attached  to  remarriage  under  the  Colorado 
statute.  As  its  prohibition  did  not  inhere  in  the  judgment  but  was  a 
legislative  prohibition  fixing  the  status  of  divorced  persons,  it  is  in- 
effective in  this  state. 

[2]  In  a  fornjer  suit  the  plaintiff  in  a  court  of  this  state  affirmed 
the  validity  of  the  marriage,  which  he  would  now  have  declared  void, 
and  based  thereon  a  demand  for  separation.  The  fact  was  found  for 
him,  and  the  legality  of  the  marriage  declared.  That  finding  and 
judgment  remain  and  establish  the  marriage.  I  understand  that  he 
now  urges  that  the  court  was  without  jurisdiction  to  make  the  finding, 
although  it  was  necessary  to  make  it  in-  order  to  sustain  his  counter- 
claim. See  Rudd  v.  Cornell,  171  N.  Y.  115,  127,  131,  63  N.  E.  823; 
Earle  v.  Earle,  173  N.  Y.  490,  66  N.  E.  398.  I  do  not  conceive  where- 
in jurisdiction  was  wanting,  and  how  the  adjudication  of  a  compe- 
tent court  becomes  nugatory  because  the  suitor  was  ignorant  that  the 
fact  which  he  asked  to  be  found  was  not  a  fact.  It  suited  him  then 
to  affirm  the  fact.    The  finding  settled  it  beyond  his  disaffirmance. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 
142  N.Y.S.— 70 
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MEMORANDUM  DECISIONS 


ABBNDROTH  ft  ROOT  MFG.  CO.,  Appel- 
lant, v.  W.  S.  PRAZIER  &  CO.;  Respondents. 
(Supreme  Court.  Appellate  Division,  First  De- 
partment. May  29,  1913.)  Action  by  the  Abend- 
roth  &  Root  Manufacturing  Company  against 
W.  S.  Prazier  &  Co.  J.  Ewen,  of  New  York 
City,  for  appellant  G.  H.  Mallory,  of  New 
Tork  City,  for   respondents. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  Order  filed.  See.  also,  140 
App.  Div.  922,  126  N.  T.  Supp.  293. 

DOWLING,  J.,  dtasents. 

ABRAMS  T.  ABRAMS.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  6, 
1913.)  Action  by  Amelia  M.  Abrams  against 
Alexander  Abrams.  No  opinion.  Motion  de- 
nied, with  $10  costs.  Order  fll«l.  See,  also, 
141  N.   Y.  Supp.  723. 

In  re  ALEXANDER.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  6, 
1913.)  In  the  matter  of  Louis  Alexander.  No 
opinion.  Referred  to  official  referee.  Settle  or- 
der on  notice.  See,  also,  137  App.  Div.  770, 
122  N.  Y.  Supp.  479. 

ALEXANDER.  Respondent,  v.  THOMA- 
SCHECK,  Appellant.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  20, 
1913.)  Action  by  Frank  Alexander  against 
Thomas  Thomascheck.  C.  B.  McLaughlin,  of 
New  York  City,  for  appellant.  J.  Deyo,  of  New 
York  City,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  cost    Order  filed. 

CLARKE  and  DOWLING,  33.,  dissent 

ALLEN,  Respondent,  v.  BAILEY  et  al.,  Ap- 

Sellants.  (Supreme  Court,  Appellate  Division, 
econd  Department  June  27,  1913.)  Action 
by  G.  Edgar  Allen,  as  trustee  in  bankruptcy, 
etc.,  against  Samuel  B.  Bailey  and  another.  No 
opinion.  Motion  for  leave  to  appeal  to  the 
Cfourt  of  Appeals  (from  141  N.  Y.  Supp.  1107) 
denied. 

ALLEN  Respondent,  r.  LONG  ISLAND  R. 
CO.,  Appellant  (Supreme  Court  Appellate  Di- 
vision, Second  Department.  July  25,  1913.) 
Action  by  Bridget  Allen  against  the  Long  Island 
Railroad  Company. 

PER  CTURIAM.  Judgment  and  order  revers- 
ed and  new  trial  granted,  costs  to  abide  the 
ovent  upon  the  ground  that  the  verdict  is  ex- 
cessive, unless  within  20  days  plaintiff  stipu- 
late to  reduce  the  recovery  of  damages  to  the 
sum  of  S5,(XX),  in  which  <;a8e  the  judgment,  as 
so  modified,  and  the  order,  are  unanimously  af- 
firmed, without  costs. 


ALMIND,  Appellant  ▼.  SEA  BRACTT  RT. 
CO.,  Respondent  (Supreme  Court  Appellate 
Division  Second  Department  June  6,  1913.) 
Action  by  Mary  Clarissa  Almind  against  the 
Sea  Beach  Railway  Company.  No  opinion. 
Motion  denied,  without  costs.  See,  also,  141  N. 
Y.   Supp.  842. 

ALTHAUSE  v.  GUARANTY  TRUST  CO, 
(Supreme  Court  Appellate  Division,  First  De- 
partment July  11,  1913.)  Action  by  Walter 
Altbause  against  the  Guaranty  Trust  Company. 

PER  CURIAM.  Motion  granted,  with  .$10 
costs.  Order  filed.  See.  also,  78  Misc.  Rep. 
181,  137  N.  Y.  Supp.  945. 

HOTCHKISS.  J.,  not  sitting. 

AMERICAN  ICE  CO.,  Appellant  ▼.  CITY 
OP  NEW  YORK  et  al.,  Respondents.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  29,  1913.)  Action  by  the  American 
Ice  Company  against  the  City  of  New  York  and 
another.  M.  E.  Kelley,  of  New  York  City,  for 
appellant  T.  Farley,  of  New  York  CHty,  for 
respondents.  No  opinion.  Judgment  affirmed, 
with  costs.     Order  filed. 


AMERICAN  INSTITUTION  FOR  SCIEN- 
TIFIC RESEARCH  v.  RANDOLPH.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment July  11,  1913.)  Action  by  the  American 
Institution  for  Scientific  Research  against  Cbas. 
W.  Randolph.  No  opinion.  Application  de- 
nied, with  $10  costs.  Order  signed.  See,  also. 
141  N.  Y.  Supp.  949. 


In  re  ANHUT.  (Supreme  0>urt  Appellate 
Division,  First  Department  July  11,  1913.' 
In  the  matter  of  John  N.  Anhut  No  opinion. 
Respondent  disbarred.    Settle  order  on  notice. 


ANNABLB  v.  ASSOCIATED  BUILDERS- 
CATALOGUE  CO.  et  al.  (Supreme  Court.  .Ap- 
pellate Division,  Second  Department  3\i]y  2.5. 
1913.)  Action  by  George  Alfred  Annable 
against  the  Associated  Builders'  Catalogue  Com- 
pany and  others.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


\RMSTRONG,  Respondent,  v.  MINETTO- 
MERIDEN  CO.,  Appellant  (Supreme  Court. 
Appellate  Division,  Fourth  Department  June 
11,  1913.)  Action  by  James  D.  Armstrong 
against  the  Minetto-Meriden  Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  annel- 
lant  to  abide  event  Held  that  the  plaintiff 
was  guilty  of  contributory  negligence  M  matter 
of  law. 

KRUSB,  P.  J.,  dissents. 
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ATLANTA  MACHINB  WORKS,  Respond 
ent,  V.  FELTHOUSEN,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  28,  1913.)  Action  by  the  Atlanta  Machine 
Works  against  Edward  6.  Felthousen.  No  opin- 
ion. Motion  granted,  and  appeal  diamiased, 
without  costs. 


ATWELt-  V.  RABINOFF.  (Supreme  Court. 
Appellate  Division,  First  Department  July  11, 
1913.)  Action  b;  Ben  H.  Atwell  against  Max 
Kabinoff.  No  opinion.  Motion  denied,  with  $10 
costs.    Older  filed. 

BAKE,  Respondent,  v.  UNITED  STATES 
METAL  PRODUCTS  CO.,  Appellant,  it  al. 
(Supreme  Court  Appellate  Division,  Second  De- 
partment June  20,  1913.)  Action  by  Charles 
O.  F.  Bake  against  the  United  States  Metal 
Products  Company  and  another.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

BAKER  et  al..  Respondents,  t.  COUCH  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  May  29,  1913.)  Ac- 
tion by  Richard  H.  W.  Baker  and  others  against 
Samuel  H.  Couch  and  others.  W.  F.  Clare,  of 
New  York  City,  for  appellants.  G.  B.  Class, 
of  New  York  ClQr,  for  respondents.  No  opinion. 
Judgment  afSrmed,  with  costs,  with  leave  to 
defendants  to  withdraw  demurrer  and  to  an- 
swer on  payment  of  costs.    Order  filed. 


In  re  BAKER  AVE.  (two  cases).  (Supreme 
Court  Appellate  Division,  First  Department. 
July  11,  1913.)  In  the  matter  of  Baker  Avenue. 
No  opinion.  Motions  granted,  with  $10  costs. 
Orders  filed. 


In  re  BALDWIN.  (Supreme  Court  Appel- 
late Division,  Second  Department.  May  23, 
1913.)  In  the  matter  of  the  judicial  settlement 
of  the  accounts  of  Anson  Baldwin,  as  trustee, 
otc,  of  Abijnh  Curtiss,  deceased.  No  opinion. 
Decree  (74  Misc.  Rep.  341,  133  N.  X.  Supp. 
1109)  of  the  Surrogate's  Court  of  Westchester 
county  affirmed,  with  costs. 


BALDWIN  y.  AMERICAN  FINANCE  & 
SECURITIES  CO.  (two  cases).  (Supreme 
Court,  Appellate  Division,  First  Department 
June  6,  1913.)  Action  by  Lilla  M.  Baldwin 
against  the  American  Finance  &  Securities  Com- 
l)any.  No  opinion.  Motions  granted,  with  .?10 
costs.  Orders  filed.  See,  also,  156  App.  Div. 
941,  141  N.  Y.  Supp.  1108. 


BALDWIN  V.  AMERICAN  FINANCE  & 
SECURITIES  CO.  (Supreme  Court,  Appel- 
late Division,  First  Department.  July  11, 
1913.)  Action  by  Liila  M.  Baldwin  against  the 
American  Finance  &  Securities  Company.  No 
opinion.  Motion  denied,  with  $10  costs.  Or- 
der filed.  See,  also,  15«  App.  Div.  941,  141 
N.  Y.  Supp.  1108;  142  N.  Y.  Supp.  1107. 


BALDWIN  T.  AMERICAN  FINANCE  & 
SECURITIES  CO.  (Supreme  Court,  Appel- 
late Division,  First  Department  July  11. 
1913.)  Action  by  LiUa  M.  Baldwin  against  the 
American  Finance  &  Securities  Company.  No 
opinion.  Motions  granted,  on  conditions  stat- 
ed in  memorandum;  otherwise,  denied,  with 
$10  costs.  SetUe  order  on  notice.  Memoran- 
dum per  curiam.  See,  also,  142  N.  Y.  Supp. 
1107.  

BALL  T.  DWTER.  (Supreme  Court,  Appel- 
late Division,  First  Department  July  11, 
1913.)  Action  by  William  J.  Ball  against  Matt 
Dwyer.  No  opinion.  Application  denied,  with 
$10  costs.    Order  signed. 

BARBIERI,  Respondent  ▼.  ROCHESTER 
VULCANITE  PAVEMENT  CO.,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  June  11,  1913J  Action  by  Sal- 
vatore  Barbieri  against  the  Rochester  Vulcan- 
ite Pavement  Company.  No  opinion.  Judg- 
ment and  order  affirmed,  vrith  costs. 

BARHITE,  Appellant,  v.  BARHITB  et  al.. 
Respondents.  (Supreme  Court.  Appellate  Di- 
vision, Second  Department.  May  29,  1913.) 
Action  by  William  E.  Barhite  against  Jlary  A. 
Barhite,  individually  and  as  administratrix,  etc.. 
and  others.  No  opinion.  Judgment  affirmed, 
with  costs. 

BARNES  et  al..  Respondents,  ▼.  MIDLAND 
R.  TERMINAL  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  27,  1013.)  Action  by  Sarah  H.  Barnes 
and  others  against  the  Midland  Railroad  Ter- 
minal Company. 

PER  CURIAM.  Order  aflirmed,  with  $10 
costs  and  disbursements,  without  prejudice  to 
an  application  to  Special  Term,  if  the  receiv- 
er hereafter  gets  possession,  for  an  increased 
bond  by  the  receiver.  See,  also,  153  App.  Div. 
Sm,  138  N.  Y.  Supp.  546. 

BARON,  Respondent,  v.  BALL  ELECTRIC- 
AL ILLUMINATING  CO.  et  al..  Appellants. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  27,  1913.)  Action  by  Max 
Baron  against  the  Ball  Electrical  Illuminating 
Company  and  others.  No  opinion.  Order  mod- 
ified, by  striking  from  the  complaint  the  alle- 
gations thereof  marked  "Ninth,"  "Tenth,"  and 
"Eleventh,"  as  merely  evidentiary  and  irrele- 
vant, and,  as  so  modified,  affirmed,  without 
costs. 

BARRY,  Appellant,  v.  SOLVAY  PROCESS 
CO.,  Respondent.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  June  4.  1913.) 
Action  by  Patrick  M.  Barry,  as  administrator, 
etc.,  against  the  Solvay  Process  Company.  No 
opinion.     Judgment  affirmed,  with  costs. 

BAUCHETTL  Appellant  v.  GORSLINE  & 
SWAN  CONST.  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
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May  28,  1918.)  Action  by  Giovanni  Bauchetti, 
as  administrator,  etc.,  of  Antonio  Di  Litta,  de- 
ceased, against  the  Goraline  &  Swan  Construc- 
tion Company.  No  opinion.  Appeal  dismissed, 
without  costs,  upon  stipulation  filed. 

BAUDUT  V.  MAIL  &  EXPRESS  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  20,  1913.)  Action  by  Leonye  V. 
Bauduy  against  the  Mail  &  Express  Company. 
No  opinion.    Motion  granted.    Order  filed. 

BAUER  et  al.,  AppeUants,  v.  HENRY  MOR- 
GENTHAN  CO.,  Respondent.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
13,  1913.)  Action  by  Frederick  Bauer  and  an- 
other against  the  Henry  Moreenthan  Company. 
M.  8.  Hirschberg,  of  New  York  City,  for  ap- 
pellants. S.  T.  Stem,  of  New  York  City,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  cosU.    Order  filed. 


BAUER,  AppeUant,  v.  MONTAGUE  MAIL- 
ING MACHINERY  CO..  Respondent  ^  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  20,  1913.)  Action  by  Fred 
Bauer,  an  Infant,  by  Jacob  Bauer,  his  guard- 
ian ad  litem,  against  the  Montague  Mailing  Ma- 
chinery Company.  No  opinion.  Order  revers- 
ed on  argument,  and  motion  to  set  aside  the 
dismissal  of  the  complaint  granted,  and  a  new 
trial  granted,  costs  to  abide  the  event  Rear- 
gument  and  appeal  to  Court  of  Appeals  denied. 
See  142  N.  Y.  Supp.  1108. 

BAUER,  Appellant  v.  MONTAGUE  MAIL- 
ING MACHINERY  CO.,  Respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  27,  1913.)  Action  by  Fred  Bauer,  an  in- 
fant, etc.,  by  Jacob  Bauer,  his  guardian  ad 
litem  against  the  Montague  Mailing  Machinery 
Company. 

PER  CURIAM.  Motion  for  reargnment  (of 
142  N.  Y.  Supp.  1108)  or  for  leave  to  appeal  to 
the  Court  of  Appeals  denied.  If  the  defendant 
feels  aggrieved  by  the  erroneous  statement  as 
to  the  act  of  1902,  no  doubt  leave  will  be 
granted  to  it  at  Special  Term  to  serve  such 
amended  answer  as  deemed  advisable,  without 
terms. 

BAY  DREDGING  &  CONTRACTING  CO., 
Respondent,  v.  CULLULOO  PARK  CO.,.  Ap- 
peUant (Supreme  Court,  Appellate  Division, 
Second  Department  June  13,  1913.)  Action 
by  the  Bay  Dredging  &  Contracting  Company 
against  the  Culluloo  Park  Company.  No  opin- 
ion.   Judgment  and  order  affirmed,  with  costs. 

BECKER,  Appellant,  v.  MEINIKHEIM,  Re- 
spondent (Supreme  Court  AppeUate  Division, 
Second  Department.  June  6,  1913.)  Action  by 
Andrew  C.  Becker  against  Bernard  G.  Meinik- 
heim,  as  executor,  etc 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

THOMAS  and  CARR,  JJ.,  dissent 


BECKSTEIN,  Respondent,  ▼.  CENTRAL 
STAR  LAUNDRY  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  Fourth  Department 
June  11,  1913.)  Action  by  William  Beckstein 
against  the  Central  Star  Laundry  Company. 

PER  CURIAM.  Judgment  and  order  denying 
motion  for  new  trial  upon  the  minutes  of  the 
court  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  event.  See  deci- 
sion in  same  case  on  former  appeal,  reported 
at  140  App.  Div.  8,  124  N.  Y.  Supp.  446. 

KRUSE,  P.  J.,  dissents. 

BECKSTEIN,  Respondent  r.  CENTRAL 
STAR  LAUNDRY  CO.,  AppeUant  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
June  11,  1913.)  Action  by  WiUiam  Beckstein 
against  the  Central  Star  Laundry  Company. 
No  opinion.  Order  denying  motion  for  new 
trial  upon  ground  of  newly  discovered  e\ddence 
affirmed,  without  costs. 

BEHRMAN,  Respondent  v.  GETSKAY  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  20,  1913.) 
Action  by  Samuel  Behrman  against  Isaac  M. 
Getskay  and  another.  M.  Shlivek,  of  New 
York  City,  for  appellants.  J.  C.  Weschler,  of 
New  York  ■  City,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. Order  filed.  See,  also,  141  N.  Y.  Supp. 
1109.  

BBINBR  T.  GOETZ.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  July  11, 
19130  Action  by  Max  Beiner  against  Louis 
E.  (ioetz.  No  opinion.  AppUcation  denied, 
with  $10  costs.  Order  signed.  See,  also,  142 
N.  Y.  Supp.  530. 

BELL  T.  PRESS  PUB.  CO.  (Supreme  Court, 
Appellate  Division,  First  Department  July  H. 
1913.1  Action  by  Josephine  D.  BeU  against 
the  Press  PubUshing  Company.  No  opinion. 
Motion  granted,  unless  appeUant  compUes  with 
terms  stated  in  order.     Order  filed. 

BELMONT  POWELL  HOLDING  CO.  v. 
RBKIAL  BUILDING  LOAN  &  SAVINGS  IN- 
STll'UTION  et  al.  (Supreme  Court,  Appellate 
Division,  Second  Department.  July  25,  1913.) 
Action  by  the  Belmont  Powell  Holding  Com- 
pany against  the  Serial  Building  Loan  &  Sav- 
ings Institution  and  others. 

PER  CURIAM.  Order,  so  far  as  appealed 
from,  reversed,  with  $10  costs  and  disburse- 
ments. An  issue  having  been  raised  by  the 
answer  of  the  defendants  the  people  of_  the 
state  of  New  York,  such  issue  became  triable 
according  to  the  provisions  of  the  Code  of  Civil 
Procedure  and  the  general  rules  of  practice. 
The  defendants  the  people  of  the  state  of  New 
York  were  entitled  to  the  notice  of  trial  provid- 
ed by  the  Code  of  CivU  Procedure,  and  the 
action  should  be  placed  upon  the  calendar  of 
the  Special  Term  lor  the  trial  of  issues  of  fact 
and  law.  i 

BENNETT  et  al.,  Reepondents,  ▼.  CAMP- 
BELL et  al.,  Appellants.    (Supreme  Court  Ap- 
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pellate  DItIiIoii,  First  Department  May  29, 
1918.)  Action  1^  Jeue  O.  Bennett  and  an- 
other againat  WUUam  D.  Campbell  and  others. 
J.  A.  Speer,  of  New  York  City,  for  appeUants. 
E.  J.  Myen,  of  New  York  City,  for  respondents. 
No  opinion.  Judgment  a£Brmed,  i^th  casta. 
Order  filed.  

In  re  BBNSEL  et  al..  Board  of  Water  Sup- 
ply. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  Jane  27,  1913.)  In  the  mat- 
ter of  the  application  and  petition  of  John  A. 
Bensel  and  others,  constituting  the  Board  of 
Water  Supply  of  the  City  of  New  York,  to  ac- 
quire real  estate,  etc.,  in  the  towns  of  Yorktown 
and  New  Castle,  Westchester  County,  eta  No 
opinion.  Motion  granted,  without  costs.  Set- 
tle order  before  Mr.  Justice  Putnam. 


BERG,  Respondent,  t.  KEBER,  Appellant^  et 
al.  (Supreme  Court,  Appellate  Division,  Fjret 
Department  June  20, 19130  Action  ^  Charles 
Berg,  as  executor,  against  Elizabeth  Keber,  im- 
pleaded with  others.  E.  J.  Rowe,  of  New  York 
CSty,  for  appellant  W.  Brunner,  of  New  York 
City,  for  respondent  No  opinion.  Judgment 
(78  Misc.  Rep.  468,  138  N.  Y.  Supp.  358)  and 
order  affirmed,  with  costs.     Order  filed. 

BERNSTEIN,  Respondent  v.  FRIEND,  Ap- 

tellant     (Supreme  (3ourt,  Appellate   Division, 
econd  Department,  July  25,  1913.)     Action  by 
Esther  Bernstein  against  Isaac  Friend. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted, 
with  $10  costs,  with  leave  to  plaintiff  to  serve 
an  amended  complaint  within  20  days  on  pay- 
ment of  $10  costs. 

In  re  BLACK.  (Supreme  Court  Appellate 
Division,  Second  Department  June  13j^l913.) 
In  the  matter  of  the  application  of  William 
Harman  Black  to  examine  Daniel  J.  Sully  in 
proceedings  supplementary  to  execution.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.  See,  also,  138  App.  Div.  562, 
123  N.  Y.  Supp.  371. 

BliAKELY,  Respondent,  v.  BLAEELY,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
Third  Department  July  8,  1913.)  Action  by 
Julius  W.  Blakely  against  Grace  R.  Blakely. 
No   opinion.     Judgment   unanimously   affirmed. 

BLUM  v. 'SCOTTISH  UNION  &  NATION- 
AL INS.  CO.  OF  EDINBURGH.  (Supreme 
Court  Appellate  Division,  First  Department 
July  10,  1913.)  Appeal  from  Special  Term,  New 
York  County.  Action  by  Max  D.  Blum  against 
the  Scottish  Union  &  National  Insurance  Com- 
pany of  Edinburgh.  From  aa  order  cMnpelling 
defendant  to  furnish  a  bill  of  particulars,  it  ap- 

Seals.  Order  modified  and  affirmed.  Benedict 
I.  Holden,  of  New  York  City  (Augustus  L. 
Richards,  of  New  York  City,  of  counsel),  for 
appellant  Slade  &  Slade,  of  New  York  City 
(David  Slade,  of  New  York  City,  of  counsel), 
for  respondent. 

PER  CURIAM.  The  order  appealed  from 
should  be  modified,  by  denying  the  motion  re- 


quiring the  defendant  to  fnrniah  the  particulars 
specified  in  the  notice  therefor,  except  the  eigh- 
teenth, nineteenth,  and  twentieth  demands,  as 
to  which  a  bill  of  particulars  is  required,  and, 
as  so  modified,  affirmed,  without  costs  to  either 
paity. 


In  re  BOARD  OF  RAPID  TRANSIT  R. 
CX)M'RS.  (Supreme  Court  Appellate  Division, 
First  Department.  June  20,  1013.)  In  the 
matter  of  the  Board  of  Rapid  Transit  Railroad 
Commissioners.  With  this  case  has  been  con- 
solidated in  this  court  cases  bearing  titles  as 
follows:  In  re  Third  Avenue  Route.  In  re 
Seventh  and  Eighth  Avenue  Route.  In  re  Four- 
teenth Street  Route.  In  re  White  Plains  Road 
Route.  No  opinion.  Motions  granted.  Settle 
orders  on  notice. 

In  re  BOARD  OF  RAPID  TRANSIT  R. 
COM'RS.  (Supreme  Court  Appellate  Division, 
Second  Department.  June  27,  1913.)  In  the 
matter  of  the  application  of  the  Board  of  Rapid 
Transit  Railroad  Commissioners,  etc.,  for  the 
appointment  of  three  commissioners,  etc. ; 
Brooklyn  and  Manhattan  Loop  Lines,  Brooklyn 
Sections. 

PER  CURIAM.  Motion  granted,  and  time 
extended  for  one  year. 

CARR,  J.,  not  voting. 

In  re  BOARD  OF  SUP'RS  OF  PUTNAM 
COUNTY.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  27,  1913.)  In 
the  matter  of  the  application  of  the  Board  of 
Supervisors  of  Putnam  County  to  acquire  cer- 
tain real  estate,  etc. ;  Putnam  Valley-Tomp- 
kins Comers  County  Highway,  Road  No.  974. 
No  opinion.  Order  of  the  County  Court  of  Put- 
nam county,  in  so  far  as  appealed  from,  af- 
firmed, with  $10  costs  and  disbursements. 

BOBIS  V.  WARHEIT  PUB.  CO.  (Supreme 
Court  Appellate  Division,  First  Department. 
July  il,  1913.)  Action  by  Sarah  Bobis  against 
the  Warheit  Publishing  (jompany.  No  opmion. 
Motion  granted,  with  $10  costs.    Order  filed. 


In  re  BOHAN.  (Supreme  Court,  Appellate 
Division,  First  Department  July  11,  1913.) 
In  the  matter  of  Owen  W.  Bohan.  No  opinion. 
Referee's  report  approved,  and  proceedings  dis- 
missed. Settle  order  on  notice.  See,  also,  140 
N.  Y.  Supp.  1110.     

In  re  BOI/TON'S  ESTATE.  (Supreme 
Court  Appellate  Division,  Second  Department 
June  20,  1913.)  In  the  matter  of  the  appraisal 
of  the  estate  of  Adele  Bolton,  deceased,  under 
the  acts  in  relation  to  taxable  transfer  of  prop- 
erty. No  opinion.  Order  of  the  Surrogate's 
Court  of  Westchester  county  affirmed,  with 
costs. 

BOVAR,  Respondent  v.  MECHANICVILLE 
ELECTRIC  LIGHT  &  GAS  CO.,  Appellant 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment    July     8,   1913.)     Action  by  Mary 
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Bovar,  as  administratrix,  etc^  of  Frank  J.  Mal- 
beauf,  deceased,  against  the  Mechanicville  Elec- 
tric Light  &  Gas  Company.  No  opinion.  Judg- 
ment and  ord^r  unanimously  affirmed,  with  costs. 


BRAUN,  Respondent,  v.  MARTIN  et  al..  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
tirst  Department.  June  20,  1913.)  Action  by 
Rudolph  Braun,  an  infant,  against  William  R. 
H.  Martin  and  others.  J.  J.  Coughlan,  of  New 
York  City,  for  appellants.  O.  L.  Mills,  of  New 
York  City,  for  respondent. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs.     Order  filed. 

HOTCHKISS,  J.,  dissents,  on  Weaver  v. 
Jackson,  153  App.  Div.  661,  138  N.  Y.  Supp. 
609.  

BRAZIER,  Respondent,  v.  GASTEL  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  25,  1913.)  Ac- 
tion by  Richard  Brazier  against  Mary  Gastel 
and  another.  No  opinion.  Judgment  and  order 
of  the  County  Court  of  Kings  county  unani- 
mously affirmed,  with  costs. 

BRE>NGEL,  Appellant,  v.  HICKS  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  20,  1913.)  Ac- 
tion by  Hedwig  Brengel  against  Edward  Hicks 
and  Henry  Hicks,  copartners,  etc. 

PER  CURIAM.  The  complaint  charges  that 
plaintiff  was  injured  in  consequence  of  the  horse 
which  she  was  driving  taking  fright  at  a  steam 
apparatus  owned  and  operated  by  defendants, 
and  running  away,  "which  was  solely  due  to 
and  solely  the  result  of  the  negligence  of  the 
defendants  in  the  manner  in  which  they  were 
operating  and  managing  said  steam  apparatus 
at  said  time  and  place  in  question."  It  charges 
negligence  of  the  defendants  in  that  they  so 
operated  the  steam  apparatus  as  to  cause  the 
horse  to  take  fright,  and  run  away,  and  in  this 
respect  is  distinguisiiable  from  Pagnillo  v.  Mack 
P.  &  O.  Co.,  142  App.  Div.  491,  127  N.  Y.  Supp. 
72,  in  wliich  case  no  fact  was  alleged  from 
which  negligence  of  defendant  could  even  be  in- 
ferred. While  the  complaint  cannot  be  com- 
mended, it  is  not  so  bad  as  to  require  judg- 
ment against  the  plaintiff  on  the  pleadings. 
The  order  is  reversed,  with  $10  costs  and  dis- 
bursements, and  defendants'  motion  for  judg- 
ment on  the  pleadings  is  denied,  with  $10  costs. 

BBIIjL    et     al.    v.    JEFFERSON    BAJSK. 
~  (Supreme  Court,  Appellate  Division,  First  De- 
partment   Jnly  11,  1913.)    Action  by  Maurice 
Brill  and   others   against  the  Jefferson    Bank. 
No  opinion     Application  granted.    Order  signed. 

BRITT,  Respondent,  v.  CITY  OF  NEW 
YORK,  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  July  25,  1913.) 
Action  by  Bernard  Britt  against  the  City  of 
New  York. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  costs  to  abide  the 
event,  on  the  ground  that  the  case  went  to  the 


jury  upon  the  theoir  that  the  proximate  cause 

of  the  injury  was  the  failure  of  the  master  to 
furnish  a  safe  place  to  work.  There  was  no 
evidence  that  plaintiff  was  engaged  at  the  time 
of  the  collapse  in  using  the  defective  structure 
as  a  place  to  work.  The  evidence  is  that  he 
was  aiding  in  the  repair  of  a  defective  structure. 
THOMAS  and  CARR,  JJ.,  dissent 

BRODHEAD.  Respondent  v.  KING.  RICE  & 
GANEY  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Third  Department.  July  8, 
1913.)  Action  by  Elizabeth  Brodhead  against 
the  King,  Rice  &  Ganey  Company. 

PER  CURIAM.  Judgment  and  order  nnani- 
mously  affirmed,  with  costs. 

HOWARD,  J.,  not  sitting. 

BROWNRIGG,  Respondent,  v.  BROWN- 
RIGG,  Appellant.  (Supreme  Court  Appellate 
Division,  Second  Department  June  20,  1913.) 
Action  by  Jeanette  S.  Brownrigg  against  Leo 
W.  Brownrigg.  No  opinion.  Order  (80  Misc. 
Rep.  108,  140  N.  Y.  Supp.  778)  affirmed  with 
$10  costs  and  disbursements.  See,  also,  142  N. 
Y.  Supp.  1110. 

BROWNRIGG,  Respondent  ▼.  BROWN- 
RIGG, Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  June  26,  1913.) 
Action  by  Jeanette  S.  Brownrigg  against  Leo 
W.  Brownrigg. 

PER  CURIAM.  Motion  to  resettle  order 
granted,  upon  condition  that  defendant  proceed 
with  the  trial  of  the  action  when  reached  upon 
the  present  calendar  of  the  Special  Term  of  this 
court;  otherwise,  motion  denied,  with  $10  costs. 
See,   also,   142   N.    Y.   Supp.   1110.     . 

BRYDGES,  Respondent,  v.  SANITARY 
CAN  CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  June  11, 
1913.)  Action  by  John  Brydges  against  the 
Sanitary  Can  Company.  No  opinion.  Judg- 
ment and  order  affirmed,  vnth  costs. 


BURNSTINB  v.  BURNSTINB.  (Supreme 
Court,  Appellate  Division,  First  Department 
July  11,  1913.)  Action  by  Aurelia  M.  Burnstine 
against  Nathan  Burnstine.  No  opinion.  Motion 
denied,  with  $10  costs.  Order  filed.  See,  also, 
142  N.  Y.  Supp.  342. 

BURRIECI,  Respondent  v.  GOLLIEK  & 
SMITH,  Appellants,  et  al.  (Supreme  Court 
Appellate  Division,  First  Department  June 
20,  1913.)  Action  by  Josephine  Burrieci,  as 
administratrix,  against  Golliek  &  Smith,  im- 
pleaded with  others.  T.  H.  Lord,  of  New  York 
City,  for  appellants.  R.  Maggio,  of  New  York 
City,  for  respondent  No  opinion.  Judgment 
and  order  affirmed,  with  costs.    Order  filed, 

BURRIECI  V.  PBLHAM  OI'ERATING  00. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  6,  1913.)  Action  by  Josephos 
Burrieci  against  tiie  Pelham  Operating  Compa- 
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uj.    No  opinion. 
Order  filed. 


Motion  denied,  withoat  costi. 


BURT  et  aL  t.  HABRIS.  (Supreme  Court, 
Appellate  Division,  Second  Department  July 
25,  1013.)  Action  by  Warren  S.  Burt  and  an- 
other, aa  executors,  etc.,  against  Mary  Ann  Har- 
ris, in  which  the  Methodist  Episcopal  Church 
Home  of  the  city  of  New  Tork  appeals.  No 
opinion.     Judgment  affirmed,  with  costs. 

BYRNES  V.  TYLER  et  al.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
6,  1913.)  Action  by  Thomas  F.  Byrnes  against 
Frank  J.  Tyler  and  others.  No  opinion.  Mo- 
tion denied,  without  costs. 

C^SAR  et  aL  v.  BERNARD.  SAME  ▼. 
RUNYON.  SAME  v.  BERNARD.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  e.  1913.)  Actions  by  Henry  A.  Ciesar  and 
another  against  William  M.  Bernard,  against 
W.  C.  Runyon,  and  against  Robert  W.  Bern- 
ard. No  opinions.  Motions  granted ;  questions 
certified.  Order  filed.  See,  also,  141  N.  Y. 
Supp.  659,  668,  669. 

CAMMANN  et  al.  v.  BAILEY  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  20,  1913.)  Action  by  Hermann  H. 
Cammann  and  others  against  Theodorus  Bailey 
and  others.     No  opinion.     Motion  denied,  with 

tlO  costs.     Order  filed.     See,  also,  141  N.  Y. 
lupp.  1112. 

CAMPBELL  V.  CAMPBELL.  (Supreme 
Court  Appellate  Division,  First  Department 
June  20,  1913.)  Action  by  James  P.  Campbell 
against  Eugene  K.  Campbell.  No  opinion.  Mo- 
tion denied,  with  $10  costs.  Order  filed.  See, 
also,  141  N.  Y.  Supp.  1112. 

CANTON  V.  ATLANTIC  FRUIT  k  STEAM- 
SHIP CO.  (Supreme  Court  Appellate  Term. 
First  Department  June  17,  1913.)  Appeal 
from  City  Court  of  New  York,  Special  Term, 
Action  by  William  T.  Canton  against  the  At- 
lantic Fruit  &  Steamship  Company.  From  an 
order  denying  a  motion  for  a  bill  of  particulars, 
defendant  appeals.  Modified  and  aflirmed. 
Ralph  James  M.  ^uUowa,  of  New  York  City, 
for  appellant  Alexander  Marks,  for  respond- 
ent 

BIJUR,  J.  The  defendant  is  entitled  to  the 
particulars  as  to  whether  the  agreement  was 
oral  or  written,  and  all  the  terms  thereof^  He  is 
also  entitled  to  know  the  particulars  of  plaintiff's 
claim  of  special  damage,  namely,  that  he  "has 
been  prevented  from  attending  to  his  business  as 
merchant."  These  are  items  A  and  I  in  the  no- 
tice of  motion  for  the  bill.  The  order  should  be 
modified,  by  adding  those  to  the  items  allowed, 
and,  as  so  modified,  affirmed,  with  disbursements 
to  appellant. 

CARNEGIE  TRUST  CO.,  Appellant  v. 
STATE  BANK  OF  COMMERCE,  WALLACE, 
IDAHO,  Respondent     (Supreme  Court,  Appel- 


late Division,  E^rst  Department  June  20, 
1913.)  Action  by  the  Carnegie  Trust  Company 
against  the  State  Bank  of  Commerce,  Wallace. 
Idaho.  J.  M.  Hartfield,  of  New  York  City,  for 
appellant  G.  W.  Morgan,  of  New  York  City, 
for  respondent  No  opinion.  Judgment  and 
order  affirmed,  with  costs.    Order  filed. 


'  CARR,  Respondent,  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Fourth  Department  June 
11,  1913.)  Action  by  Bernard  J.  Carr  against 
the  New  York  Central  &  Hudson  River  Railroad 
Company. 

PER  CURIAM.  Judgment  and  order  (77 
Misc.  Rep.  346,  136  N.  Y.  Supp.  501)  affirmed, 
with  costs 

MERRELL.  J.,  took  no  part  McLENNAN, 
P.  J.,  having  been  present  at  the  argument  of 
said  appeal,  died  on  the  Sth  day  of  May,  1913, 
without  having  taken  any  part  in  the  determina- 
tion of  said  appeal. 

CASEY  V.  CITY  OP  NEW  YORK.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment June  13,  1918.)  Appeal  from  Trial 
Term,  New  York  County.  Action  by  Margaret 
Casey  against  the  City  of  New  York.  From  a 
judgment  for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.  Reversed,  and 
complaint  dismissed.  Harry  Crone,  of  New 
York  City,  for  appellant  L.  F.  Fish,  of  Xew 
York  CiOf,  for  respondent 

PER  CURIAM.  The  plaintiff  proved  no  neg- 
ligence on  the  part  of  the  defendant  (Lai  or  v. 
City  of  New  York  [Court  of  Appeals,  May  20, 
1913]  102  N.  E.  55S),  and  the  finding  that  the 
defendant  was  negligent  was  without  evidence  to 
support  it.  "tid  that  finding  is  therefore  reversed. 

The  judgment  is  therefore  reversed,  with  costs, 
and  the  complaint  dismissed,  with  costs. 

CASKIB.  Appellant,  v.  PLASS,  Respondent 
(Supreme  Court  Appellate  Division,  First  De- 
partment. June  20.  1913.)  Action  by  Edmund 
W.  Caskie  against  Margaret  C.  Plass.  Charles 
Lamson  Griffin,  of  New  York  City,  for  appel- 
lant. L.  Squires,  of  New  York  City,  for  re- 
spondent. No  opinion.  Judgment  affirmed, 
with  costs.    Order  filed. 

CATHOLIC  FOREIGN  MISSION  SOCIE- 
TY OF  AMERICA,  Inc.,  Respondent  v.  OUS- 
SANI,  Appellant,  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  29, 
1913.)  Action  by  the  Catholic  Foreign  Mission 
Society  of  America,  Incorporated,  against  Jo- 
seph Oussanl  and  J.  Alva  Jenkins. 

PER  CURIAM.  Judgment  modified,  so  as  to 
provide  for  the  execution  and  delivery  to  plain- 
tiff of  a  proper  deed,  conveying  to  it  in  fee  sim- 
ple the  premises  .described  in  said  judgment, 
free  from  all  incumbrances,  except  the  rights  of 
the  public,  or  of  any  persons,  to  use  that  branch 
of  the  Longwood  Road  that  now  runs  directly 
before  defendant  Oussani's  house  to  the  Duck 
farm  as  a  road  or  right  of  way,  provided  any 
such  rights  exist,  and,  as  thus  modified,  affirm- 
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ed,  without  costi.    See,  alao,  168  App.  TAr.  913, 
138  N.  Y.  Supp.  1110. 
HIRSCHBERG,  J.,  not  voting. 

CENTRAL  TRUST  CO.  t.  GAPFNEY.  (Su- 
preme Court,  Appellate  Division,  E^rst  Depart- 
ment July  11,  1913.)  Action  by  the  Central 
Trust  Company  against  Fannie  H.  Gaffney.  No 
opinion.  Motion  denied,  with  $10  coats.  Order 
filed.    See  also,  142  N.  Y.  Supp.  1112. 

CENTRAL  TRUST  CO.  OF  NEW  YORK  ▼. 
GAFFNEY.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  20,  1913.)  Ac- 
tion by  the  Central  Trust  Company  of  New 
York,  as  trustee,  etc.,  agtiinst  Fannie  H.  Gaff- 
ney,  in  which  Frederic  E.  Humphreys  appeals. 
W.  B.  Walker,  of  New  York  City,  for  appellant 
E.  R.  Greene,  of  New  York  City,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.  Order  filed.  See,  also,  142  N. 
T.  Supp.  1112.         

CHALMERS,  Respondent  ▼•  MURPHY  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  20,  1913.)  Ac- 
tion by  Harry  B.  Chalmers  against  Franklin 
Murphy  and  others.  H.  E.  White,  of  New  York 
City,  for  appellants.  H.  A.  Content  of  New 
York  City,  for  respondent.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements.  Or- 
der filed. 

CHAMBERLAIN,  Appellant,  v.  GRAVES  et 
al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  June  11,  1913.) 
Action  by  Charles  Chamberlain  against  Sarah 
Graves  and  others.  No  opinion.  Judgment  af- 
firmed, with  costs. 

CHARLES  WISSMAN  (X).  ▼.  STOKES. 
(Supreme  Court,  Appellate  Term,  First  Depart- 
ment June  24,  1913.)  Appeal  from  Municipal 
Court,  Borough  of  Manhattan,  Fifth  District 
Action  by  the  Charles  Wissman  Company 
against  William  E.  D.  Stokes.  From  an  order 
denying  its  motion  to  open  its  default  and  from 
other  subsequent  orders  in  the  action,  plaintiff 
appeals.  Order  denying  motion  to  open  default 
reversed,  judgment  vacated,  and  new  trial  or- 
dered. Appeals  from  other  subsequent  orders 
dismissed.  Emanuel  Jacobus,  of  New  York 
City  (Joseph  J.  Dreyer,  of  New  York  City,  of 
counsel),  for  appellant  Hastings  &  Gleason,  of 
New  lork  City  (Edward  L.  Dennis,  of  New 
York  City,  of  counsel),  for  respondent 

PER  CURIAM.  There  are  two  appeals  in 
this  case.  The  first  comes  up  upon  a  notice  of 
appeai  dated  February  20,  1913,  and  is  an  ap- 
peal from  an  order  entered  on  January  31,  1913, 
which  denied  plaintiff's  motion  to  open  its  de- 
fault The  other  appeals  are  from  orders  made 
in  the  same  action,  but  subsequent  to  the  order 
above  mentioned.  Under  the  decision  in  Col- 
nell  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  57  Misc. 
Rep.  623.  108  N.  Y.  Supp.  640,  and  Steinman 
V.  Blumenfeld,  61  Misc.  Rep.  220,  113  N.  Y. 
Supp.  550,  the  proceedings  in  this  action  sub- 


sequent to  the  pttnting  of  fhtr  order  appealed 
from  were  unauthorized.  We  are  of  the  opin- 
ion that  the  motion  made  by  plaintiff  to  open 
its  default  should  have  been  granted.  The  rea- 
sons of  the  plaintiff  for  failing  to  apnear  at 
the  time  the  action  was  dismissed  were  set  forth 
in  the  moving  affidavits,  and  were  sufficient  to 
excuse  its  default  Order  of  January  31.  1913, 
reversed  with  costs.  Judgment  vacated  and  set 
aside,  and  new  trial  ordered.  Appeals  from  o^ 
ders  of  April  4  and  11,  1913,  dismissed. 

CHESEBROUGH,  Appellant  ▼.  WESTERN 
UNION  TEL.  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  First  Department 
June  2,  1013.)  Action  by  Robert  H.  Obese- 
broufrh  against  the  Western  Union  TeleirraDh 
Company.  J.  M.  Stoddard,  of  New  York  City, 
for  appellant  A.  T.  Benedict,  of  New  York 
City,  for  respondent  No  opinion.  Detennina- 
Uon  (76  Misc.  Rep.  516,  135  N.  Y.  Supp.-583) 
afiirmod,  with  costs.     Order  filed. 

CHRISTBNSEN,  Appellant  v.  ABEND- 
ROTH  BROS.,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  Jul.v 
25,  1913.)  Action  by  Conrad  CSiristensea 
against  Abendroth  Bros. 

PER  CURIAM.  Motion  for  new  trial  upon 
exceptions,  directed  to  be  beard  in  the  first  in- 
stance by  the  Appellate  Division,  denied,  and 
judgment  unanimously  directed  dismissing  the 
complaint,  with  costs. 


In  re  CITY  OP  NEW  YORK  (PENNSYL- 
VANIA AVE.).  (Supreme  Court  AppeUate  Di- 
vision, Second  Department  June  27,  1913.) 
In  the  matter  of  acquiring  title  by  the  City  of 
New  York  to  certain  lands,  etc.,  on  the  easterly 
side  of  Pennsylvania  Avenne,  etc 

PER  CURIAM.  Appeal  dismissed,  withont 
costs.  In  view  of  the  seeming  conflict  between 
Matter  of  City  of  New  York  (Hamilton  Place) 
143  App.  Div.  802,  128  N.  Y.  Supp.  2S3;  Id.. 
202  N.  Y.  607,  96  N.  E.  1116)  and  Matter  of 
Simmons,  203  N.  Y.  241,  96  N.  E.  456,  an  ap- 
peal will  be  allowed  to  the  Court  of  Appeals 
from  the  order  of  dismissal,  and  an  appropriate 
question  certified  to  that  court,  if  the  present 
appellants  so  elect 


CITY  OP  NEW  YORK  ▼.  UVALDE  AS- 
PHALT PAVING  CO.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  'JO. 
1913.)  Action  by  the  (3ity  of  New  York  against 
the  Lvalde  Asphalt  Paving  Company.  No  opin- 
ion. Motion  granted.  Order  filed.  See,  also, 
141  N.  Y.  Supp.  1113. 


CITY  &  SUBURBAN  HOMES  CO.  T.  PEO- 
PLE et  al.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  June  20,  1913.)  Ac- 
tion by  the  City  &  Suburban  Homes  Company 
against  the  People  of  the  State  of  New  York 
and  others,  in  which  George  F.  Martens,  Jr^ 
and  another,  appear  as  executors,  etc. 

PER  CURIAM.  Motion  to  resettle  order  de- 
nied, without  costs.    Motion  for  reargument  de- 
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nied.  withoat  ootta.  Motion  for  leave  to  appeal 
to  tne  Court  of  Appeals  (from  142  N.  Y.  Sapp. 
924)  denied,  on  tJie  ground  that  leave  ia  un- 
necessary. 

CLARK,  Respondent,  v.  CLARK  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  Jane  6,  1913.)  Action  by 
Mary  L.  Clark  asainst  James  M.  Clark  and  an- 
other. No  opinion.  Judgment  affirmed,  with 
costs. 

OLARKB  ▼.  GILMORB  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  20,  1913.)  Action  by  Stephen  G.  Clarke, 
as  executor,  etc.,  against  James  R.  Gilmore,  im- 

S leaded  with  others.     No  opinion.     Metion  to 
ismiss  appeal  denied.     Motion  to  consolidate 
appeals  denied.    Orders  filed. 

COBB,  Respondent,  v.  KISSEL  et  al..  Ap- 
pellants. (Supreme  (Jourt,  Appellate  Division, 
First  Department.  June  13,  1913.)  Action  by 
George  W.  Cobb  against  Rudolph  H.  Kinsel,  in- 
dividually, etc.,  and  others.  H.  Mansfield,  of 
New  York  City,  for  appellants.  G.  E.  Morpran, 
of  New  York  City,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Or- 
der Bled. 

COBHAM.  AimelUnt,  t.  SOUTH  BROOK- 
LYN RY.  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
23,  1913.)  Action  by  Thomas  Cobham  against 
the  South  Brooklyn  Railway  Company.  No 
opinion.  Order  unanimously  affirmed,  with 
coats. 

COHEN,  Respondent  v.  ALCOURT  REAL- 
TY CO.  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
13,  1913.)  Action  by  Max  Cohen  against  the 
Alcourt  Realty  Company,  and  others.  J.  M. 
Proskauer,  of  New  York  City,  for  appellants. 
R.  H.  Ernest  of  New  York  City,  for  respond- 
ent. No  opinion.  Judgment  and  order  affirm- 
ed, with  costs.    Order  filed. 


COLT  V.  A.  T.  DAMAREST  &  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment July  11,  1913.)  Action  by  Elizabeth  B. 
Colt  against  A.  T.  Damarest  &  Co.  No  opin- 
iotL     Application  granted.    Order  signed. 


COLUMBIA-KNICKERBOCKER  TRUST 
CO.  V.  WAINWRIGHT  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  July 
10,  1913.)  Action  by  the  Columbia-Knicker- 
bocker Trust  Company  against  Catherine  Wain- 
Wright,  impleaded  with  Howard  Tillotson  and 
others.  W.  F.  Earp,  of  New  York  City,  for 
appellants.  I.  Henderson  and  S.  H.  Olin,  both 
of  New  York  City,  for  respondents.  No  opin- 
ion. Judgment  affirmed,  with  cost*.  Order 
filed. 

COMINGS  v.  CONNECTICUT  GAS  CO. 
(Supreme  Court  Appellate  Division,  First  De- 
partment    July  11,  1913.)     Action  by  HiU  L. 


Comings  against  the  Connecticat  Oas  Company. 
No  opinion.  Application  denied,  with  |10  costs. 
Order  signed. 

COMMISSIONER  OF  PUBLIC  CHARI- 
TIES OF  CITY  OF  NEW  YORK,  Respondent, 
V.  COHEN,  Appellant.  (Supreme  Court.  Ap- 
pellate Division,  Second  Department  July  2.5, 
1913.)  Action  by  the  Commissioner  of  Public 
Charities  of  the  City  of  New  York,  on  com- 

Elahat  of  Estelle  Damsky,  against  Julius  Co- 
en.     Order  of  the  Court  of  Special  Sessions 
affirmed,  with  costs. 

CONLIN,   Appellant,   v.    KING   et   al.,    Rp- 

spondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  23,  1913.)  Ac- 
tion by  Patrick  J.  Conlin  against  Willard  V. 
King  and  Paul  T.  Brady,  as  receivers  of  the 
South  Shore  Traction  Company. 

PER  CURIAM.  The  motion  to  open  the  de- 
fault was  regulnrly  made  at  Special  Term. 
Mott  r.  Mott,  134  App.  Div.  669,  119  N.  Y. 
Supp.  483;  Loper  v.  Wading  River  Realty  Co.. 
145  App.  Div.  167,  127  N.  Y.  Supp.  1000.  As 
no  judgment  had  been  entered  on  tlie  dnfault 
in  Nassau  county,  plaintiff  was  not  guilty  of 
laches  in  making  said  motion.  The  record  on 
appeal  shows  that  plaintiff's  attorney  was  ac- 
tually engaged  in  the  trial  of  an  action  in  the 
Supreme  Court  of  Kings  county  at  the  time  the 
default  was  ordered  in  this  action  in  Nassau 
county.  Order  reversed,  with  ?10  costs  and 
disbursements,  and  motion  to  open  default 
granted,  without  costs. 


COOPER  CO.,  Respondent,  ▼.  NAUMBURG, 
Appellant,  et  al.  (Supreme  Court  Appellate 
Division,  Second  Department.  June  6,  -1913.) 
Action  by  the  Cooper  Company  against  Ber- 
nard Naumburg  and  another.  No  opinion. 
Order  of  the  County  Court  of  Kings  county 
reversed,  with  $10  costs  and  disbursements, 
solely  upon  the  ground  that  defendant  was  en- 
titled to  be  heard  upon  the  application.  Coop- 
er Co.  V.  Naumburg,  154  App.  Div.  225,  138 
N.  Y.  Supp.  1005.    

COPANS  V.  DOUGAN  et  al.  (Supreme  Court. 
Appellate  Division,  Second  Department  July 
23.  1913.)  Appeal  from  Trial  Term,  Orange 
County.  Action  by  Henry  Copans  against  Ar- 
thur T.  Dougan  and  others.  From  a  judgment 
of  the  Supreme  Court  (139  N.  Y.  Supp.  427), 
dismissing"  the  complaint,  plaintiff  appeals.  Af- 
firmed. Henry  Hirschberg,  of  Newhurgh,  for 
appellant  A.  H.  F.  Seeger,  of  Newhurgh,  for 
respondents  Dougan. 

PER  CITRIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

JENKS,  P.  J.,  and  CARR  and  PUTNAM,  JJ., 
concur.  BURR,  J.,  reads  for  reversal,  with 
whom  THOMAS,  J.,  concurs. 

BURR,  J.  I  dissent  It  seems  to  me  that 
the  answer  admits  the  absolute  making  and  de- 
livery of  the  note  in  suit.  But,  if  this  could 
be  considered  doubtful,  the  evidence  tends  to 
establish,  not  that  the  note  had  no  valid  incep- 
tion, bat,  on  the  contrary,  that  it  had.    Defend- 
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ant  pleaded,  and  attempted  to  prove  by  parol 
testimony,  that  the  note  was  not  to  be  paid 
in  cash  at  the  time  named,  in  accordance  with 
the  express  terms  of  the  written  instrument, 
but  that,  if  at  the  date  of  its  maturity  the  payee 
was  indebted  to  the  maker  upon  an  entirely  sep- 
arate and  distinct  contract,  the  amount  of  such 
indebtedness  should  be  ofTset  against  the 
amount  of  the  note.  This  may  not  be  done. 
Jamestown  Business  College  Ass'n  y.  Ailen, 
172  N.  Y.  291,  64  N.  B.  952,  92  Am.  St.  Rep. 
740.  If  the  action  bad  been  brought  by  the 
payee  of  the  note,  within  the  authority  above 
cited,  the  evidence  tending  to  establish  the  de- 
fense would  have  been  incompetent  If  we 
concede  that  the  plaintiff  stands  in  no  better 
position  than  the  payee  of  the  note,  Us  posi- 
tion, at  least,  is  equally  good. 

COKRIN  CABINET  LOCK  CO.,  Appellant, 
V.  BUTLER,  Respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
25,  1913.)  Action  by  the  Corbin  Cabinet  Lock 
Company  against  Joshua  T.  Butler. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

THOllAS,  X,  dissents. 

CORN  V.  MANDELL.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  July  II, 
1913.)  Action  by  Henry  Corn  against  Max 
Mandell.  No  opinion.  Application  denied,  with 
$10  costs.    Order  signed. 

COSMOPOLITAN  BOARDING  &  UVBRY 
STABLES  V.  AMERICAN  SOCIETY  FOR 
PREVENTION  OF  CRUELTY  TO  ANIMALS. 
(Supreme  Court,  Appellate  Term,  First  Depart- 
ment. June  24,  1913.)  Appeal  from  Munici- 
pal Court,  Borough  of  Manhattan,  Second  Dis- 
trict. Action  by  the  Cosmopolitan  Boarding  & 
Uvery  Stables  against  the  American  Society 
for  the  Prevention  of  Cruelty  to  Animals. 
From  a  Municipal  Court  judgment  in  favor  of 
plaintiff,  defendant  appeals.  Reversed.  J. 
Mayhew  Wainwright,  of  New  York  City,  for 
appellant.  Israel  M.  Lemer,  of  New  York 
City,  for  respondent 

PER  CURIAM.  Under  the  circumstances 
disclosed  by  the  record,  this  judgment  must  be 
reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event,  on  the  author- 
ity of  Sahr  v.  SchoUe,  89  Hun,  42,  35  N.  Y. 
Supp.  97.  

In  re  COUCH.  (Supreme  Court,  Appellate 
Division,  Second  Department  July  26,  1913.) 
In  the  matter  of  the  final  judicial  settlement  of 
the  account  of  proceedings  of  Franklin  Couch, 
as  administrator  with  the  will  annexed  of  John 
.Tames,  deceased.  No  opinion.  Decree  of  the 
Surrogate's  Court  of  Westchester  county  af- 
firmed, with  costs  to  all  the  parties  to  the  ap- 
peal, payable  out  of  the  estate. 

COX,  Respondent,  v.  HEWLETT  BAY  CO. 
et  al.,  Appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department    May  23,  1913.) 


Action  by  Henry  8.  Cox  against  the  Hewlett 
Bay  Company  and  others.  No  opinion.  Mo- 
tion denied,  with  SIO  costs.  See,  also,  141  N. 
Y.  Supp.  1114. 

COX,  Appellant,  v.  TRAVELERS'  INS.  CO. 
OF  HARTFORD,  CONN„  Respondent  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment June  4.  1913.)  Action  by  Charles 
P.  Cox,  individually  and  as  executor,  etc., 
against  the  Travelers'  Insurance  Company,  of 
Hartford,  Conn. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

ROBSON,  J.,  not  sitting. 

COYLB  V.  WALLACE.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  July  11, 
1913.)  Action  by  Joseph  G.  Coyle  against 
George  B.  Wallace.  No  opinion.  Motion  grant- 
ed, with  $10  costs.    Order  filed. 

COYNEl,  Respondent,  v.  TIDEWATER 
BLDG.  CO.  et  al.,  Appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
Jane  20,  1913.)  Action  by  John  Coyne,  an  in- 
fant, by  James  W.  Coyne,  his  guardian  ad 
litem,  against  the  Tidewater  Building  Com- 
pany and  another.  No  opinion.  Judgment  and 
order  reversed,  with  costs,  and  complaint  dis- 
missed, upon  the  ground  that  the  evidence  dues 
not  establish  negligence  on  the  part  of  the  de- 
fendants, or  that  plaintiff  was  free  from  con- 
tributory negligence. 

In  re  CRAGG.  (Supreme  (Jonrt,  Appellate 
Division,  Second  Department.  June  6,  1913.) 
In  the  matter  of  Walter  H.  Cragg,  an  attorney. 
Matter  referred  to  Hon.  Josiah  T.  Morean,  of- 
ficial referee,  to  take  proof  and  report  to  the 
court,  with  his  recommendation.    No  opinion. 

CRANE  V.  BROOKLYN  UNION  BLE\'AT- 
ED  R.  CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  20,  1913.)  Ac- 
tion by  Rose  E.  Crane  against  the  Brooklvn 
Union  Elevated  Railroad  Company.  No  opin- 
ion. Motion  denied,  with  $10  costs.  Order 
filed.    See,  also,  141  N.  Y.  Supp.  1114. 

CJRBAMBR  et  al..  Appellants,  v.  KULLA, 
Respondent,  et  al.  (Supreme  Court,  Appellate 
Division,  Second  Dei>artment  June  27,  1913.) 
Action  by  Frank  D.  Creamer  and  another 
against  Jacob  Kulla,  impleaded  with  Abraham 
Cohen.  No  opinion.  Judgment  affirmed,  with 
costs. 

CRISCUOLI,  Respondent.  ▼.  CRISCUOLI, 

Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  2S,  1913.)  Ac- 
tion by  Luigi  Criscuoli  against  Flora  Criscuoli. 
No  opinion.  Motion  for  reargument  (of  141  N. 
Y.  Supp.  1114)  granted,  and  bearing  set  down 
Cor  Monday,  June  2,  1913. 


CRTSCUOM,   Respondent,   t.   CRISCUOLI. 
Appellant     (Supreme   Court,    Appellate    Divi- 


Digjtized  by 


Google 


MEMORANDUM  DECISIONS 


1115 


■Jon,  Second  Department  Jane  20,  1913.)  Ac- 
tion by  Lnigi  CWbcuoU  against  Flora  Criscuoli. 
PER  CURIAM.  Motion  granted,  on  condi- 
tion that  appellant  place  the  case  at  the  foot 
of  the  present  calendar,  and  foe  ready  for  argu- 
ment vhen  reached;   otherwise,  motion  denied. 

DALY,  Respondent,  v.  INTERNATIONAL 
RY.  CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  June  4, 
1913.)  Action  by  Hugh  A.  Daly  against  the 
International  Railway  Company.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

DANZIGBR  V.  GOTTLIEIB.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  20,  1913.)  Action  by  Chas.  S.  Danziger 
against  Joseph  Gottlieb.  No  opinion.  Motion 
denied,  with  $10  costs.  Order  filed.  See,  also, 
156  App.  Div.  571,  141  N.  Y.  Supp.  361;  141 
N.  Y.  Sbpp.  1116. 


DAVB(Y,  Appellant,  v.  COX,  Mayor,  et  al., 
RespMidents.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  June  13,  1913.)  In 
the  matter  of  the  application  of  Thomas  Wes- 
ley Davey  for  a  writ  of  mandamus  against 
Rosslyn  M.  Cox,  Mayor  of  the  City  of  Middle- 
town,  and  others.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


DBADY,  Appellant,  t.  NEAL,  Respondent 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  13,  1913.)  Action  by  Jose- 
phine T.  Deady  against  E.  Virgil  NeaL 

PHR  CURIAM.  Motion  denied,  on  condition 
that  appellant  perfect  her  appeal,  place  the  case 
on  the  calendar  for  September,  1913,  and  be 
ready  for  argument  when  reached  ;  otherwise, 
motion  granted,  with  costs.  Permission  is  giv- 
en to  appellant  to  submit  the  original  Exhibits 
11,  12,  and  13,  and  also  the  photographs,  in- 
stead of  reproducing  them  in  the  record.  See, 
also,  141  N.  Y.  ^np9.  1115. 


DEH^AVAN  et  al.,  Appellants,  t.  NEW 
YORK,  N.  H.  &  H.  R.  CO.  et  al.,  Respondents. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  2(),  1913.)  Action  by  Tomp- 
kins C.  Delavan  and  others  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany and  others.  S.  Untermyer,  of  New  York 
City,  for  appellants.  E.  D.  Robbins,  of  New 
York  City,  for  respondents. 

PER  CURIAM.  Judgment  (137  N.  Y.  S.  207) 
affirmed,  with  costs,  on  154  App.  Div.  8,  139 
N.  Y.  Supp.  17.    Order  filed. 

LAUGHLIN,  J.,  dissents,  on  his  former  dis- 
senting opinion. 

DB  LISSER,  Appellant,  v.  NOST,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  20,  1913.)  Action  by 
Henry  N.  De  Lisser  against  William  Nost  No 
opinion.     Judgment  atBrmed,  with  costs. 


DE  LUOA,  Appellant,  v.  PUMO,  Respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment May  23,  1913.)  Action  by  Anna 
De  Luca,  as  administratrix,  etc.,  of  Giuseppe 
De  Luca,  deceased,  against  Andrea  Pomo. 

PER  CURIAM.  Order  modified,  by  provid- 
ing that  the  judgment  shall  stand  as  security, 
and  by  imposing  $50  costs  and  disbursements 
as  terms  for  opening  the  default  and,  as  so 
modified  affirmed,  with  costs  and  disbarsements 
of  this  appeal  to  the  appellant 


DEVLIN,  Appellant  v.  BOOTH  S.  S.  CO., 
Limited,  et  al..  Respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
20,  1913.)  Action  by  Michael  Devlin  against 
the  Booth  Steamship  Company,  Limited,  and 
another.  No  opinion.  Judgment  unanimously 
affirmed,  with  costs. 

DB  WENTWORTH,  Appellant  ▼•  Mc- 
GUIRB,  Respondent  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  20, 
1913.)  Action  by  Cecile  De  Wentworth  against 
Edward  J.  McGuire.  C.  Fox,  of  New  York 
City,  for  appellant  E.  J.  McGuire,  of  New 
York  City,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  coste. 
Order  filed. 

SCOTT,  J.,  dissents. 

DIAMOND  V.  MENDELSOHN  (two  cases). 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  20,  1913.)  Action  by  Jacob 
Diamond  against  Herman  T.  Mendelsohn.  No 
opinion.  Motions  denied,  with  $10  costs.  Or- 
ders filed.  See,  also,  156  App.  Div.  636,  141 
N.  Y.  Supp.  775. 

DILLON,  Respondent  v.  XAVIER,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  July  25,  1913.)  Action  by 
William  Dillon  against  Frank  B.  Xavier. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed with  costs. 

BURR,  J.,  dissents. 

DILLWORTH  Respondent  ▼.  BORNN 
HAT  CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  27, 
1913.)  Action  by  William  Dillworth  against 
the  Bomn  Hat  Company.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with 
costs. 


DOMINICK,  Appellant  v.  STERN,  Respond- 
ent (Supreme  Court,  Appellate  Division, 
Fourth  Department.  June  11,  1913.)  Action 
by  Eugene  L.  Dominick,  as  administrator,  etc., 
against  Ida  B.  Stern.  No  opinion.  Judgment 
(79  Misc.  Rep.  271,  139  N.  Y.  Supp.  59)  af- 
nrmed,   with  costs. 


DOUDBRA,  Appellant,  t.  BOYCE  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department    July  25,  1913.)    Ac- 
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tion  by  Frank  Doudera,  aa  trustee  in  bankrupt- 
cy, etc.,  against  EMward  G.  Boyce  and  anotlier. 

PER  CURIAM.  Jndgment  affirmed,  with 
costs. 

BURR,  3.,  not  -voting. 

DOUTH,  Respondent,  y.  WALDO  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  DivtBion, 
Second  Department  May  23,  1913.)  Action  by 
William  Doutb  against  Rbinelander  Waldo  tuid 
others.  No  opinion  Motion  to  dismiss  appeal 
trranted,  without  costs. 

DOUTH,  Respondent,  ▼.  WALDO  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department  June  20,  1913.)  Action 
by  William  Douth  against  Rbinelander  Waldo 
and  others.  No  opinion.  Motion  to  dismiss  ap- 
peal granted,  without  costs. 

DOWNER,  Respondent,  t.  HABTNER,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  6,  1913^  Action  by 
Joseph  B.  Downer  against  Hattie  HaSner.  No 
opinion.  Judgment  and  order  of  the  County 
Court  of  Queens  county  unanimously  affirmed, 
with  costs. 

DOYLE,  Respondent,  v.  CONEY  ISLAND  & 
B.  R.  CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  6, 
1913.)  Action  by  Harold  Doyle,  an  infant,  etc., 
against  the  Coney  Island  &  Brooklyn  Railroad 
Company.  No  opinion.  Jud;nnent  and  order 
unanimously  affirmed,  with  costs. 

DRISCOLL  V.  CONSOLIDATED  GAS  00. 
(Supreme  Court,  Appellate  Division,  First  De- 

Eartment  June  6,  1913.)  Action  by  Cornelius 
Mscoll  against  the  Consolidated  Gas  Company. 
No  opinion.  Motion  granted,  with  $10  costs. 
Order  filed. 

DUFF,  Appellant,  V.  QUBBNSBBO 
HEIGHTS  LAND  CORPORATION,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  May  29,  1913.)  Action  by  T. 
H.  Walter  Duff  against  the  Queensbro  Heights 
Land  Corporation.  No  opinion.  Motion  denied, 
without  costs,  and  without  prejudice  to  any  ap- 
plication that  plaintiff  may  be  advised  to  make 
at  Special  Term.  See,  also,  141  N.  Y.  Supp. 
1117. 

In  re  DUNCAN  et  aL    (Supreme  Court,  Ap- 

?ellate  Division,  Fourth  Department.  June  11, 
913.)  In  the  matter  of  the  judicial  settlement 
of  the  accounts  of  Elmer  L.  Duncan  and  an- 
other, as  executors,  and  Alice  E.  Doyle,  as  ex- 
ecutrix, of  the  last  will  and  testament  of  John 
Kelderbouse,  deceased.  No  opinion.  Appeal 
dismissed,  without  costs,  upon  stipulation  filed. 


DUNN,  Appellant,  v.  CUTY  OF  NEW  YORK, 
Respondent  (Supreme  Court  Appellate  Divi- 
sion, First  Department  June  2(),  1913.)  Ac- 
tion by  Bartholomew  Dunn,  as  executor,  against 


the  City  of  New  York.    O.  A.  Winter,  of  New 

York  CSty,  for  appellant.  W.  E.  C.  Mayer,  of 
Brooklyn,  for  respondent.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order  filed. 
See,  also,  150  App.  Div.  927,  136  N.  Y.  Supp. 
1109. 

DUPE  T.  MARX  (two  cases).  (Supreme 
Court,  Appellate  Division,  First  Department 
July  ll,  1913.)  Action  by  Harry  Dupe  against 
Louis  Marx.  No  opinion.  Applications  denied. 
Orders  signed  and  filed. 


DUSBNBERRY  et  al.,  Respondents,  ▼.  SAG- 
AMORE DEVELOPMENT  CO.  et  aL  Appel- 
lants. (Supreme  Court,  Appellate  Division, 
Second  Department  June  6,  1913.)  Action  by 
Charles  Dusenberry,  Jr.,  and  others  against  the 
Sagamore  Development  Company  and  others. 
No  opinion.  Motion  granted,  without  costs. 
See,  also,  142  N.  Y.  Supp.  59S. 

In  re  BARLEY.  (Supreme  Court,  Appellate 
Division,  First  Department  July  11,  191.S.) 
In  the  matter  of  Martin  J.  Barley,  Jr."  No 
opinion.  Respondent  disbarred.  Settle  order  on 
notice.     See,  also,  141  N.  Y.  Supp.  1117. 


BASTMOND,  Respondent,  r.  McNAUGHT, 
Appellant,  et  al.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  July  26,  1913.) 
Action  by  Joseph  F.  Bastmond  against  Roy  H. 
McNaught  impleaded  with  another.  No  opin- 
ion. Judgment  of  May  20th,  and  order,  revers- 
ed, and  new  trial  granted,  costs  to  abide  the 
event    See.  also,  142  N.  X.  Supp.  1116. 

BASTMOND,  Appellant,  ▼.  McNAUGHT. 
Respondent,  et  al.  (Supreme  Court,  Appellate 
Division,  Second  Department  July  25,  1913.) 
Action  by  Joseph  F.  Bastmond  againat  Boy  H. 
McNaught  and  another. 

PER  CURIAM.  .Defendants'  motion  for  a 
new  trial,  disclosing  the  methods  by  which 
Clarke's  deposition  before  trhil  was  obtained, 
established  that  its  admission  had  been  clearly 
error,  since  he  was  in  no  sense  an  adverse 
party.  Therefore  a  new  trial  was  a  matter  of 
right,  the  granting  of  which  should  be  without 
conditions.  Order  of  August  7,  1912,  modified 
accordingly,  so  as  to  grant  defendants'  motion, 
without  terms,  with  costs  of  this  appeaL  See, 
also,  142  N.  Y.  Supp.  lUa 

BATON,  Respondent,  y.  EBB,  Appellant 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment July  8,  1913.)  Action  by  James  Ea- 
ton against  Peter  Ebb.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  costs. 

In  re  BCKBRT.  (Supreme  Oonrt  Appellate 
Division,  Second  Department.  June  6,  1913.) 
In  the  matter  of  Glaudine  Bckert,  an  alleged  in- 
competent person.  No  opinion.  Order  of  the 
Count?  Court  of  Kings  county  affirmed,  without 
costs.    See,  alao,  141  N.  Y.  Supp.  lilt. 
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BLDRED,  Baapondent,  y.  IRON  STEAM- 
BOAT CO.  or  NEW  JERSEY.  AppeUant 
(Supreme  Court,  Appellate  DiWaion,  Tnird  De- 
partment. July  8,  1913.)  Action  by  John  A. 
Eldred  against  the  Iron  Steamboat  Company  of 
New  Jersey.  No  opinion.  Judgment  unani- 
mously affinned,  with  costa, 

ELLIOTT,  Respondent,  y.  NILES  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  2(),  1913.)  Action 
by  George  F.  Elliott  against  William  W.  Niles 
and  another.  No  opinion.  Motion  to  diimias 
appeal  denied,  without  costs. 


EMPIRE  CITY  LUMBER  CO.  v.  S.  &  I. 
HOLDING  CO.  et  al.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  20, 
1913.)  Action  by  the  Empire  City  Lumber 
Company  against  the  S.  &  I.  Holding  Company 
and  others,  in  which  the  estate  of  S.  Weinstein 
appeals.  No  opinion.  Motion  denied,  with  $10 
costs.     See,  also,  141  N.  Y.  Snpp.  1118. 

ENGLISH,  Respondent,  v.  STEEPLE- 
CHASE PARK  (X).,  Annellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  6,  1913.)  Action  by  William  J.  English 
against  the  Steeplechase  Park  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

THOMAS  and  RiCH.  JJ.,  dissent 

EQUITABLE  TRUST  CO.  OF  NEW 
YORK,  Appellant,  v.  DAVIS,  Respondent 
(Supreme  Court  Appellate  Division,  First  De- 
partment June  20,  1913.)  Action  by  the  Eq- 
uitable Trust  Company  of  New  York  against 
Charles  J.  Davis.  H.  G.  McLear,  of  New  York 
City,  for  appellant  H.  A.  Andrewes,  of  New 
York  City,  for  respondent  No  opinion.  Order 
affirmed,  with  |10  costs  and  disbarsements.  Or- 
der  filed. 

ESTABROOK.  AppelUnt,  v.  MORRIS  et  al.. 

Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  23,  1913.)  Ac- 
tion by  George  M.  Estabrook  against  Frederick 
P.  Morris  and  others.  No  opinion.  Order  of 
the  County  Court  of  Nassau  county  affinned, 
with  $10  costs  and  disbursements. 


BUKONB  ▼.  O'ROURKE  ENGINEERING 
&  CONSTRUCrriON  CO.  (Supreme  Court  Ap- 
pellate Division,  First  Department.  June  6, 
1913.)  Action  by  John  Eukone  against  the 
O'Rourke  Engineering  &  Constriction  Company. 
No  opinion.  Motion  granted,  with  $10  costs. 
Order  filed. 

EVANS  et  al.  t.  PELTZ  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
July  11,  1913.)  Action  by  Bertha  Evans  and 
another  against  Charles  J.  Peltz  and  another. 
No  opinion.  Motion  denied,  with  $10  costs.  Or- 
der filed.  See,  also,  156  App.  Div.  Ml.  141  M. 
Y.  Supp.  111& 


In  re  EVANS'  WILL.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department  July  8, 
1913.)  In  the  matter  of  the  probate  of  the  last 
will  and  testament  of  Elizabeth  T.  Evans,  de- 
ceased. No  opinion.  Decree  unanimously  af- 
firmed, with  costs. 

EVERDELL,  Respondent,  v.  BANKIORS' 
LIFE  INS.  CO.  OF  CITY  OP  NEW  YORK, 
Appellant  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department  June  20,  1913.) 
Action  by  Henry  C.  Everdell  against  the  Bank- 
ers' Life  Insurance  Company  of  the  City  of  New 
York,  impleaded  with  others.  C.  D.  Coylpj  of 
BuffaJo,  for  appellant  H.  Barry,  of  New  lork 
City,  for  respondent  No  opinion.  Judgment 
affirmed,  with  costs.  Order  filed.  See,  also,  143 
App.  Div.  932, 128  N.  Y,  Supp.  1122. 

In  re  FARLEY  State  Excise  Com'r  (two  cas- 
es). (Supreme  Court,  Appellate  Division. 
First  Department  June  20,  1913.)  In  the 
matter  of  Wm.  W.  Farley,  as  State  Commission- 
er of  Excise. 

PER  CURIAM.  Orders  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 

INGRAHAM,  P.  J.,  and  SCOTT,  J.,  dissent 

FARMERS'  LOAN  &  TRUST  CO.,  Respond- 
ent V.  McDONALD  et  al..  Appellants.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment June  20,  1913.)  Action  by  the  Farmers' 
Loan  &  Trust  Company  against  James  F.  Mc- 
Donald and  others.  No  opinion.  Judgment 
affirmed,  with  costs.    Order  filed. 

FARMERS'  LOAN  &  TRUST  CO.,  Respond- 
ent, V.  NEW  YORK  FINANCE  CO.  et  aL,  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
First  Department  Jane  20,  1913.)  Action  by 
the  Farmers'  Loan  &  Trust  Company  against 
the  New  York  Finance  Company  and  others. 
F.  W.  Frost,  of  New  York  City,  for  appellants. 
E.  H.  Blanc,  of  New  York  City,  for  respondent. 
No  opinion.  Judgment  affirmed,  with  costs.  Or- 
der filed. 

FITZPATBICK,  Respondent,  v.  DE  MOTT, 
AppeUant  (Supreme  Court,  Appellate  Division, 
Second  Department  June  20,  1913.)  Action 
by  Charles  B.  Fitzpatrick  against  Charles  T. 
De  Mott  No  opinion.  Judgment  affirmed,  with 
costs. 


P.  K.  JAMBS  CO.  V.  HYMAN.  (Supreme 
Court,  Appellate  Division,  First  Department 
July  11, 1913.)  Action  by  the  F.  K.  James  Com- 
pany against  Isaac  B.  Hyman.  No  opinion. 
Application  denied,  with  $10  costs.  Order 
signed. 

FLATAUEB  v.  LOSER.  (Supreme  C!ourt, 
Appellate  Division,  First  Department  June  6, 
1913.)  Action  by  Addie  P.  Flatauer  against 
Henrietta  Loser.  No  opinion.  Motion  granted ; 
question  certified;  order  filed.  See,  also,  141 
N.  Y.  Supp.  951. 
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FLINT  et  «l,  BespondentB,  t.  B^EEPORT 
R.  CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  July  25,  1913.) 
Action  by  Clinton  M.  Flint  and  another  against 
the  Freeport  Railroad  Company.  No  opinion. 
Order  affirmed,  with  $10  costa  and  disburse- 
menta. 

In  ft  FLYNN.  (Supreme  Court,  Appellate 
Diviaion,  Second  Department.  June  6,  1913.) 
In  the  matter  of  the  application  of  Edward  J. 
Flynn  for  admission  to  the  bar.  No  opinion. 
Application  granted. 

F06ARTT,  Appellant,  v.  FOGARTT,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department.  June  20.  1913.)  Action  by 
Patrick  A.  Fogarty  against  William  P.  Fogarty. 

D.  McCurdy  of  New  York  City,  for  appellant. 

E.  Frayer,  of  New  York  City,  for  respondent. 
PER  CURIAM.  Judgment  modified,  by  al- 
lowing plaintiff  to  tax  his  costa  as  alloweid  by 
the  interlocutory  judgment,  and  insert  the  same 
in  the  final  judgment,  and,  as  so  modified,  af- 
firmed, with  costs  to  the  respondent  Settle  or- 
der on  notice.    See,  also,  141  N.  Y.  Snpp.  1119. 


FOURTH  NAT.  REALTY  CO..  Respondent, 
T.  600DALE  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  24,  1913.)  Action  by  the  Fourth  Nation- 
al Realty  Company  against  Josiah  H.  Goodale 
and  others.  No  opinion.  Motion  granted,  with- 
out costs,  and  case  set  down  for  Thursday, 
June  26,  1913. 


FOX  et  al..  Appellants,  v.  HAWKINS;  Re- 
spondent. (Supreme  Court  Appellate  Division, 
Second  Department.  May  23,  1913.)  Action  by 
Catherine  Foz  and  others  against  Samuel  N. 
Hawkins.  No  opinion.  Motion  for  reargument 
(of  141  N.  Y.  Supp.  1119)  denied,  without  coste. 

FRACKMAN  v.  BIJOU  REAL  ESTATE 
CO.  (Supreme  C!ourt,  Appellate  Term,  First 
Department  June  24, 1913.)  Appeal  from  Mu- 
nicipal Court,  Borough  of  Manhattan,  First  Dis- 
trict. Action  by  Joseph  Frackman  against  the 
IJijou  Real  Estate  Company.  From  a  judgment 
fur  plaintiff,  defendant  appeals.  Reversed,  and 
new  tri."il  ordered.  Bennett  B.  Siegelstein,  of 
New  York  City,  for  appellant.  Leonard  Bron- 
ner,  of  New  York  City,  for  respondent. 

BIJUR,  J.  On  March  7th  the  parties  ex- 
ecuted an  informal  lease  for  a  store  from  March 
10  to  April  10,  1913,  with  certain  privileges  of 
renewal  to  the  tenant  in  case  the  premises  were 
not  otherwise  rented.  The  only  question  involv- 
ed is  whether,  under  the  terms  of  the  contract, 
the  landlord  was  bound  to  Rive  the  tenant  pos- 
session ;  it  being  conceded  that  ordinarily  he  ia 
not  under  such  obligation.  See  U.  M.  Realty  Co. 
v.  Roth,  193  N.  Y.  576,  86  N.  E.  544.  I  find 
nothing  in  the  agreement  to  take  the  case  out 
of  the  rule;  on  the  contrary,  there  are  a  num- 
ber of  provisions  in  the  paper  signed  which  in- 
dicate that  the  parties  actually  contemplated 
delay  after  March  10th  in  obtaining  possession. 


Judgment  reversed,  and  new  trial  ordered,  with 
coats  to  appellant  to  abide  the  event. 

FRAME,  Respondent,  v.  FORSTKR,  Appel- 
lant, et  al.  (Supreme  Court  Appellate  Division, 
ilrst  Department.  June  20,  1913.)  Action  by 
Caroline  W.  Frame  against  Frederick  F.  Forst- 
er  impleaded  with  otners.  W.  L.  Bunnell,  of 
New  York  City,  for  appellant  De  F.  Jetmore, 
of  New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costa  and  disburse- 
ments. Order  filed.  See,  also,  141  N.  Y.  Sapp. 
1119. 

FRANK  J.  LENNON  CO.  t.  NEW  YORK 
MAIL  CO.  (Supreme  Coart,  Appellate  Division, 
First  Department.  July  11,  1913.)  Action  by 
the  Frank  J.  Lennon  Company  against  the  New 
York  Mail  Company.  No  opinion.  Motion 
granted.  Order  filed.  See,  also,  142  N.  Y. 
Supp.  483 ;  142  N.  Y.  Supp.  Ilia 


FRANK  J.  LENNON  CO.  v.  NBW  YORK 
MAIL  CO.  (Supreme  Court,  Appellate  Divi- 
sion, E^rst  Department  July  11,  1913.)  Ac- 
tion by  the  Frank  J.  Lennon  Company  against 
the  New  York  Mail  Company.  No  opinion. 
Application  granted.  Order  signed.  See,  also, 
142  N.  Y.  Supp.  111& 

FRASER  et  al.,  Respondents,  v.  CITY  OP 
NBW  YORK,  Appellant  (Supreme  Court,  Av^ 
pellate  Division,  First  Department.  May  29, 
1913.)  Action  by  Alexander  V.  Eraser  and  an- 
other, as  executors,  etCy  against  the  City  of 
New  York.  W.  E.  C.  Mayer,  of  Brooklyn,  for 
appellant  H.  Green,  of  New  York  City,  for 
respondents. 

PER  CURIAM.  Judgment  and  order  re- 
versed, with  costs,  and  complaint  dismissed, 
with  costs,  on  Smith  v.  Rochester,  76  N.  Y'. 
506,  and  O'Meara  v.  Mayor,  etc,  1  Daly,  425. 
Settle  order  on  notice. 

FREJEJMAN,  Respondent,  v.  DORB,  Appel- 
lant, et  al.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  June  6,  1913.)  Ac- 
tion b^  Charles  H.  Freeman  against  Abraham 
Dorb,  impleaded  with  others.  H.  Gottlieb,  for 
appellant  H.  S.  Bandler,  for  respondent  No 
opiuion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 


FULLERj^Respondent,  v.  LOEWS  CONSOL- 
IDATED fcNTERPRlSES,  Appellant  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  20,  1913.)  Action  by  Ida  M.  Ful- 
ler against  the  Loewa  Consolidated  Enterprises. 
E.  J.  Ludvigh,  of  New  York  City,  for  appellant. 
C.  K.  Allen,  of  New  York  City,  for  respond- 
ent No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 

FURTHMANN,  Appellant  v.  FURTHMANN. 
Respondent.  (Supreme  Court,  '  Appellate  Di- 
vision, First  Department.  June  20,  1913.)  Ac- 
tion by  Charles  Furthmann  against  Gertrude 
Furthmann.    fii.  W.  Willcox,  of  New  York  City, 
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for  appellant  A.  Levy,  of  New  York  CSty,  for 
respondent.  No  opinion.  Order  affirmed.  Or- 
der Ued.  See,  also,  155  App.  Div.  202,  189  N. 
Y.  Supp.  1065. 

GAINES  ▼.  CITY  OP  NEW  YORK.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. July  11,  1913.)  Action  by  David  H. 
Gaines  against  the  City  of  New  York.  No 
opinion.  Motion  granted.  Order  filed.  See, 
also,  156  App.  DiT.  789,  142  N.  Y.  Snpp.  401. 


GAYLDY,  Respondent,  v.  HEALY  BOX  CO., 
Limited,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  20,  1913.) 
Action  by  Henry  B.  Gayley  against  the  Healy 
Box  Company,  Limited.  G.  S.  fVanklin,  of 
New  York  City,  for  appellant.  H.  B.  Gayley, 
of  New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 

OEHL.  Respondent,  ▼.  BACHMANN-BBCH- 
TEL  BREWING  CO.  et  al..  Appellants.  (Su- 
preme Court,  Appellate  Division,  Second  Depart- 
ment June  20,  1913.)  Action  by  Frances  Gehl 
against  the  Bachmann-Bechtel  Brewing  Com- 
pany and  another.  No  opinion.  Order  modified, 
so  as  to  allow  trial  fee  and  witness  fees  to  de- 
fendants, and,  as  so  modified,  affirmed,  without 
costs. 

GERMAN  SAVINGS  BANK  IN  CITY  OF 
NEW  YORK  V.  WAGNER.  (Supreme  Court, 
Appellate  Division,  First  Department.  .Tune 
20,  1913.)  Action  by  the  German  Savinra  Bank 
in  the  City  of  New  York  against  Philip  Wagner, 
as  committee,  etc.  No  opinion.  Motion  denied. 
Order  filed. 

GLEASON,  Appellant  v.  KEENAN,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Fourth 
Department.  June  11,  1913.)  Action  by  Fred 
Gleason  against  John  L.  Keenan.  No  opinion. 
Judgment  affirmed,  with  costs. 

GODESKY,  Appellant  v.  CUFF  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  27,  1913.)  Action 
by  Frank  Godesky  against  Elizabeth  A.  Cuff 
and  others. 

PER  CURIAM.  Order  modified,  by  striking 
out  the  conditions  therein  imposed  as  to  accept- 
ance of  a  notice  of  appeal  from  defendants,  and 
the  furnishing  of  a  copy  of  the  minutes  of  the 
trial,  and  by  further  extending  the  time  to  serve 
a  proposed  case  on  appeal  20  d.iys  from  the  date 
of  the  entry  of  the  order  on  this  decision,  and, 
as  so  modified,  affirmed,  with  SIO  costs  and  dis- 
bursements to  the  appellant.  Motion  to  dismiss 
appeal  from  order  denied,  without  costs.  Mo- 
tion to  dismiss  appeal  from  judgment  denied, 
without  costs. 

STAPLBTON,  J.,  not  voting. 


aOEPE5L  T.  KURTZ  ACTION  CO.  (Supreme 
C!ourt,  Appellate  Division,  First  Department 
July  11,  1913.)     Action  by  Fannie  J.  Goepel 


against  the  Kurts  Action  Company.  No  opin- 
ion. Motion  granted,  with  $10  costs.  Order 
filed. 


GOLDBERG  v.  SHAPIRO.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
20,1913.)  Action  by  Benjamin  Goldberg  against 
Benjamin  Shapiro.  No  opinion.  Application 
denied,  with  $10  costs.  Order  signed.  See, 
also.  140  N.  Y.  Supp.  1016. 


GOLDOWITZ  V.  ROBERT  GAIR  CO.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment June  6,  1913.}  Action  by  Isaac 
Goldowitz  against  the  Robert  Gair  Company. 
No  opinion.    Motion  denied,  without  costs. 

GOLDSTEIN,  Appellant  v.  GALLINGER  et 
al..  Respondents.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  May  29,  191.'$.)  Ac- 
tion by  Eliza  Goldstein  aKainst  Sarah  E.  Gal- 
linger  and  others.  R.  G.  Mackay,  of  Brooklyn, 
for  appellant  B.  S.  Seidman,  of  New  York 
City,  for  respondents.  No  opinion.  Judgment 
affirmed,  with  costs.  Order  filed.  See,  also, 
142  N.  Y.  Supp.  1119. 

GOLDSTEIN  v.  GALLINGER  et  al.  (Su- 
preme Court  Appellate  Division,  First  De- 
partment. June  20,  1913.)  Action  by  Eliza 
Goldstein  against  Sarah  E.  Gallinger  and  others. 
No  opinion.  Motion  denied,  with  $10  costs. 
Order  filed.    See,  also,  142  N.  T.  Supp.  1119. 

GRANT  V.  CAREY  et  al.  (Supreme  Court 
Appellate  Division,  Second  Department.  July 
25,  1913.)  Action  by  Ethel  Carey  Grant,  an  in- 
fant, etc.,  against  Henry  D.  Carey  and  others, 
individually  and  as  administrators,  etc.,  and  an- 
other. No  opinion.  Judgment  affirmed,  with- 
out cost*. 

GRATENSTBIN  v.    INTBRBORO   RAPID 

TRANSIT  CO.  (Supreme  Court  Appellate  Di- 
vision, First  Department  July  11,  1913.)  Ac- 
tion by  Kalman  Gratenstein  against  the  Inter- 
boro  Rapid  Transit  Company.  No  opinion.  Ap- 
plication denied,  with  $10  costs.    Order  signed. 

In  re  GRAY.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  July  11,  1913.)  In 
the  matter  of  William  C.  Gray.  No  opinion. 
Motion  denied.    Order  filed. 


In  re  GRAY.  (Supreme  Court,  Appellate  Di- 
vision, Second  Dopartment  July  25,  1913.) 
In  the  matter  of  Mary  M.  Gray,  an  alleged  in- 
competent. No  opinion.  Motion  for  stay  pend- 
ing appeal  denied,  without  costs. 


In  re  GREANEY.  (Supreme  Court  Appel- 
late Division,-  Second  Department.  July  25, 
1913.)  In  the  matter  of  the  judicial  settlement 
of  the  account  of  Joseph  S.  Greaney,  as  execu- 
tor, etc.,  of  John  F.  Greaney,  deceased.  No 
opinion.  Decree  of  the  Surrogate's  Court  of 
Kings  county  affirmed,  with  costs. 
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OBBATBB  NEW  YORK  FILM  RBNTAL 
CO.,  Appellant,  v.  MOTION  PICTURE  PAT- 
ENTS CO.  et  at,  Respondents.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
20,  1918.)  Action  by  the  Greater  New  York 
Film  Rental  Company  against  the  Motion  Pic- 
ture Patents  Com.pany  and  others.  G.  A.  Rog- 
ers, of  New  York  City,  for  appellant.  Le  Roy 
D.  Ball,  of  New  York  City,  for  respondents. 
No  opinion.  Order  afSrmed,  with  $10  costs  and 
disbursements.  Order  filed.  See,  also,  142  N. 
Y.  Supp.  356. 

GREATER  NEW  YORK  FILM  RENTAL 
CO..  Appellant,  v.  MOTION  PICTURE  PAT- 
BJNTS  CO.  et  al.,  Respondents.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  20,  1913.)  Action  by  the  Greater  New 
York  Film  Rental  Company  against  the  Mo- 
tion Picture  Patents  Company  and  others.  G. 
A.  Rogers,  of  New  York  City,  for  appellant. 
J.  J.  Hynes,  of  New  York  City,  for  respond- 
ents. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 


GREATER  NEW  YORK  FILM  RENTAL 
CO.,  Appellant,  t.  MOTION  PICTURE  PAT- 
ENTS CO.  et  al.,  Respondents.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  20,  1918.)  Action  by  the  Greater  New 
York  Film  Rental  Company  against  the  Mo- 
tion Picture  Patents  Company  and  others.  G. 
A.  Rogers,  of  New  York  CSty,  for  appellant 
H.  Nathan,  of  New  York  City,  for  respondents. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.     Order  filed. 

GREEN,  Respondent,  v.  STEVENS,  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  June  20,  1913.)  Action  by 
Samuel  Green  against  John  W.  Stevens,  im- 
pleaded with  others.  W.  J.  Llppmann,  of  New 
York  City,  for  appellant  D.  Steckler,  of  New 
York  City,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  di^ursements.  Or- 
der filed. 

GRBENBBRGBR  v.  QUEENS  COUNTY 
WATER  CO.  (Supreme  Court,  Appellate  Di- 
vision, B^rst  Department  June  20,  19130  Ac- 
tion by  David  Greenberger  against  the  Queens 
County  Water  Company. 

PER  CURIAM.  Motion  granted,  without 
costs,  on  condition  that  the  motion  for  leave  to 
appeal  be  beard  and  submitted  to  this  court 
on  July  8,  1913 ;  otherwise,  the  motion  will  be 
denied.    See,  also,  142  N.  Y.  Supp.  1120. 

GREENBERGER  t.  QUEENS  COUNTY 
WATER  00.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  July  11,  19130  Ac- 
tion by  David  Greenberger  against  the  Queens 
County  Water  Company.  No  opinion.  Appli- 
cation granted.  Oraer  signed.  See,  alao,  142 
N.  Y.  Supp.  1120. 

GREENBLATT,  Appellant,  ▼.  KALASNEN, 
Respondent  (Supreme  (Tourt,  Appellate  Divi- 
sion, First  Department    June  20,  1913.)    Ac- 


tion by  PincuB  H.  Qreenblatt  against  Mark  J. 
Kalasnen.  H.  g.  Mansfield,  of  New  York  City, 
for  appellant  J.  Bogart,  of  New  York  City, 
for  respondent  No  opinion.  Judgment  affirm- 
ed, with  costs.    Order  filed. 


OREBNHALL  v.  HUXWITZ  et  al.  (Sn- 
preme  Court,  Appellate  Division,  First  Depart- 
ment June  13,  1913.)  Action  by  CSiarles  L 
Greenhall  against  Harry  Huzwitz  and  another. 
No  opinion.  Application  denied,  with  $10  costs. 
Ordpr  signed.  See,  also,  80  Misc.  Rep.  186, 141 
N.  Y.  Supp.  914. 

GUARANTY  TRUST  CO.  OF  NEW  YORK 
V.  WARD  et  al.  (Supreme  Oourt,  Appellate 
Division,  First  Department.  June  20,  1913.) 
Appeal  from  Special  Term,  New  York  County. 
Action  by  the  Guaranty  Trust  Company  of 
New  York,  as  substituted  testamentary  trustee, 
against  Reginald  H.  Ward,  as  ancillary  execu- 
tor, and  others,  impleaded  with  Henry  B.  Sing- 
er and  others.  From  an  order  granting  a  mo- 
tion for  a  bill  of  particulara  and  for  a  separate 
trial  of  issue,  the  impleaded  defendants  appeal 
Modified  and  affirmed.  Brainard  Tolles,  of  N'evr 
York  City,  for  appellants.  Arthur  C.  Bonnds, 
of  New  York  City,  for  respondents  Howden  and 
others.  Grenville  B.  Winthrop,  of  New  York 
City,  guardian  ad  litem,  for  infant  defendant 
Bemis.  Edward  R.  Greene,  of  New  York  (Sty, 
for  plaintiff. 

PER  CURIAM.  The  order  should  be  modi- 
fied, by  inserting  the  following  in  place  of  the 
last  clause  of  the  order:  And  it  is  further  o^ 
dered  that  after  the  trial  of  the  action,  and  the 
issues  presented  by  the  complaint  and  the  on- 
BweiB  of  the  various  defendants  are  tried  and 
determined,  if  it  should  appear  that  the  issues 
presented  as  between  the  defendant  Henry  B. 
Singer,  as  administrator  of  the  estate  of  Joseph 
Avinski,  deceased,  and  Martha  Rosenthal,  on 
the  one  band,  and  the  defendants  John  McA. 
Howden  and  Susan  G.  Bemis,  as  execntois,  etc, 
of  Henry  T.  Bemis,  deceased,  and  Caii  A. 
Hansmann,  as  ancillary  executor,  etc,  of  Henry 
T.  Bemis,  deceased,  on  the  other,  present  a 
question  for  determination,  such  issues  be  tried 
separately,  and  that  entry  of  final  judgment  in 
the  action  be  suspended  until  such  issues  are 
tried.  As  so  modified,  tiie  order  is  affirmed, 
with  $10  costs  and  disbursements  to  the  re- 
spondents as  against  tlie  appellants. 


QUIDONB  &  GALARDI  CX).,  Respondent, 
V.  CAGGIANO  et  al.,  Appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  20,  1913.)  Action  by  the  Guidone  &  G»l- 
ardi  Company  against  B'rancesco  Oaggiano  and 
another.  No  opinion.  Judgment  affirmed,  with 
costs. 

GUNDERSON,  Appellant,  t.  ROBBLIXG 
CONST.  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
23,  1913.)  Action  by  Rosa  Gondersoo,  as  ad- 
ministratrix, etc,  against  the  Roeblinj;  Con- 
structidn  Company.     No  opinion.     Motion  for 
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leave  to  appeal  to  the  Omrt  of  Appeals  (from 
166  App.  Div.  16,  141  N.  Y.  Supp.  290)  denied. 

GUNTHBR.  Respondent,  v,  NEW  YORK 
VDAL  &  MUTTON  CO.,  AppeUant  (Supreme 
Court,  Appellate  DiTislon,  First  Department. 
June  20,  1913.)  Action  by  Herman  Gnnther 
against  the  New  York  Veal  *  Mutton  Com- 
pany. O.  Mellen,  of  New  York  City,  for  ap- 
pellant. R.  CTlaughton,  of  New  York  City,  for 
respondent. 

PESl  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  costs  to  appellant 
to  abide  event,  on  the'  ground  that  the  finding 
that  the  defendant  was  guilty  of  negligence  was 
without  evidence  to  sustain  it,  and  such  find- 
ing is  reversed.    Settle  order  on  notice. 

HAAS  et  aL,  Respondents,  v.  HILTON  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  20,  1913.)  Ac- 
tion by  Joseph  Haas  and  another  against  Jo- 
seph Hilton  and  another.  A.  Dreyer,  of  New 
York  City,  for  appellants.  W.  C.  Low,  of  New 
York  City,  for  respondents.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed.    See,  also,  141  N.  Y.  Supp.  1122. 

HADDBN,  Respondent,  v.  UNITED  TRAC- 
TION CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Di'viaion,  Third  Department.  July  8, 
1913.)  Action  by  Harriet  T.  Hadden  against 
the  United  Traction  Company.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

HALL,  Appellant,  v.  HYLB  et  aL,  Respond- 
ents. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  May  28, 1913.)  Action  by 
George  A.  Hall  against  S^dward  C.  Hyle,  as 
trustee,  etc.,  and  others. 

PER  CURIAM.  Judgment  (76  Miwj.  Rep. 
71,  136  N.  Y.  Supp.  887)  affirmed,  with  costs. 

McLENNAN,  P.  J.,  having  been  present  at 
the  argument  of  the  appeal,  died  on  the-Sth  day 
of  May,  1913,  without  having  taken  any  part 
In  the  determination  ot  this  appeal. 


HALL,  Respondent,  v.  MASON-SEAMAN 
TRANSP.  CO.,  Appellant,  et  aL  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  25,  1918.)  Action  by  William  L.  Hall,  as 
administrator,  etc.,  of  Daniel  P.  Etall,  deceased, 
against  the  Mason-Seaman  Transportation  Com- 
pany, impleaded  with  the  New  York  Railways 
Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  nelv  trial  granted,  costs  to  abide  the 
event,  unless  within  20  days  plaintiff  stipulate 
to  reduce  the  recovery  of  damages  to  the  sum  of 
$3,500,  with  interest  from  April  6,  1912,  in 
which  event  the  judgment,  as  modified,  and  or- 
der, are  unanimously  affirmed  without  coata. 

HALSTBAD,  Respondent,  v.  HALSTEAD, 
AppeUant  (Supreme  Court,  Appellate  Division, 
Second  Department     May  29,  1913.)     Action 
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by  Maria  S.  Halstead  against  George  W.  Hal- 
stead.  No  opinion.  Judgment  affirmed,  without 
costs. 

HAMMBRSTEIN  v.  EQUITABLE  TRUST 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  June  20,  1913.)  Action  by  Oscar 
Hammerstein  against  the  Equitable  Trust  Com- 
pany. No  opinion.  Motion  granted  j  questions 
certified ;  order  filed.  See,  also,  156  App.  Div. 
644,  141  N.  Y.  Sopp.  1065. 

HARDING,  Respondent  v.  STEICH,  Appel- 
lant (Supceme  0>urt,  Appellate  Division,  Sec- 
ond Department  June  l3,  1913.)  Action  by 
Simon  .J.  Harding  against  John  P.  Steich. 

PER  CURIAM.  Order  reversed,  so  far  as  it 
strikes  out  the  seventh  and  eighth  subdivisions 
of  the  answer,  and,  as  so  modified,  affirmed,  with- 
out costs.  The  answer  is  a  mere  narrative  of  a 
transaction  by  defendant,  and  therefore  is  in 
such  form  that  it  does  not  properly  deny  the 
allegations  of  the  complaint,  or  present  a  de- 
fense or  counterclaim  to  it  The  eighth  sub- 
division is  unavailable,  as  the  earlier  admissions 
are  part  of  the  narrative  and  qualified  by  its 
statements,  and  hence  the  denial  is  not  general 
or  specific.  But  it  is  inconsistent  to  stride  out 
a  portion  of  a  pleading^  at  the  instant  the  whole 
pleading  is  declared  frivolous,  and  hence  insuffi- 
cient. If  defendant  desires  to  plead  either  a  sim- 
ple defense  or  an  affirmative  counterclaim,  he 
should  so  frame  his  matter,  and  designate  it 
either  as  a  defense  or  a  counterclaim. 

HARMON  PARK  CO.  et  al..  Appellants,  v. 
WADE  et  al.,  Respondents.  (Supreme  Court, 
Appellate  Division,  Second  Department.  July 
25,  1913.)  Action  by  the  Harmon  Park  Com- 
pany and  another  against  Frank  E.  Wade  and 
others.  No  opinion.  Judgment  affirmed,  with 
costs. 


HARRIS  V.  JACKSON  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department. 
July  11,  1913.)  Action  by  Joseph  T.  Harris 
against  Joseph  Jackson  and  another.  No  opin- 
ion. Application  denied,  with  $10  costs.  Order 
signed. 

In  re  HART.  (Supreme  Court  Appellate  Di- 
vision, First  Department  May  20,  1913.)  In 
the  matter  of  Milton  Hart,  an  attorney.  No 
opinion.  Proceeding  dismissed.  Settle  order 
on  notice.  See,  also,  150  App.  Div.  025.  135 
N.  Y.  Supp.  1116. 

HASBROUCK  v.  GALLAGHER.  (Supreme 
Court,  Appellate  Division,  First  Department 
July  10,  1913.)  Action  by  Louis  B.  Hasbrouck 
against  Patrick  Gallagher.  From  an  order  of 
reference,  defendant  appeals.  Conditionally  af- 
firmed. James  F.  Donnelly,  of  New  York  City, 
for  appellant  John  H.  Judge,  of  New  York 
City,  for  respondent 

DOWLING,  J.  The  question  to  be  tried  up- 
on tlie  issues  presented  nerein  is  the  value  of 
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serrices  rendered  by  certain  firma  of  attorneys, 
and  by  the  plaintiff  Individually,  covering  a 
period  of  about  eight  years.  The  defendant,  in 
opposition  to  the  motion  for  the  order  of  ref- 
erence herein,  submitted  an  affidavit  wherein  it 
appeared  that  he  proposed  to  admit  a  large  num- 
ber of  the  items  upon  which  plaintiff  sought  to 
recover,  and  had  so  advised  the  plaintiff's  attor- 
ney. With  these  items  eliminated,  we  think  that 
a  proper  case  was  not  presented  requiring  the 
trial  of  the  issues  by  a  referee.  The  order  ap- 
pealed from  will  therefore  be  affirmed,  with  costs, 
unless  defendant  files  a  stipulation  whereby  he 
admits  the  validity  and  propriety,  as  charges 
against  him,  of  the  items  set  forth  in  his  affi- 
davit as  folios  169  to  171,  inclusive,  in  the  re- 
spective amounts  claimed  by  plaintiff,  thus  lim- 
iting the  issue  to  the  13  items  numbered,  re- 
spectively 3,  4,  6,  10,  15.  17,  18  19,  22,  23,  34, 
and  46.  Upon  filing  such  stipulation  the  order 
will  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  for  the  order  of  refer- 
ence will  be  denied  with  $10  costs.  If  defendant 
shall  fail  or  neglect  to  file  the  stipulation  afore- 
said, the  order  appealed  from  will  be  affirmed, 
with  $10  costs  and  disbursements.  Settle  or- 
der on  notice.    All  concur. 

HASBROUCK,  Respondent,  v.  HARRIS  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  June  13,  1913.) 
Action  by  Stephen  Hasbroack  againat  Sarah 
Harris  and  others. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  to  change 
place  of  trial  from  Rockland  county  to  tiie  coun- 
ty of  New  York  granted,  with  $10  costs,  on  the 
ground  that  the  case  is  so  exceptional  in  its  cir- 
cumstances as  to  cause  a  departure  from  the 
special  rule  stated  in  Mills  v.  Sparrow,  131  App. 
Div.  241,  115  N.  Y,  Supp.  629,  and  an  applica- 
tion of  the  general  rule  stated  in  Van  Alstine 
V.  Burt,  151  App.  Div.  81,  135  N.  Y.  Supp.  779, 
and  Harrison  v.  Holahan,  122  App.  Div.  740, 
107  N.  Y.  Supp.  741.  See,  also,  140  N.  Y.  Supp. 
1118.  ..,^,„ 

HASS  V.  BROOKLYN  UNION  ELEVATED 
R.  CO.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  6,  1913.)  Action  by 
Rosie  Hass  against  the  Brooklyn  Union  Elevat- 
ed Railroad  Company.  No  opinion.  Applica- 
tion denied,  with  $10  costs.    Order  signed. 

HAUPTMANN,  Respondent,  v.  CITY  &  SUB- 
URBAN HOMES  CO.  et  al..  Appellants.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  20,  1913.)  Action  by  William 
Hauptmann  against  the  City  &  Suburban  Homes 
Company  and  another.  George  A.  Ellis,  of 
New  York  City^  for  appellants.  C.  H.  Tuttle, 
of  New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 

HAUSER,  Respondent,  y.  HAUSER,  Appel- 
lant. (Supreme  Cfourt,  Appellate  Division,  First 
Department  June  20,  1913.)  Action  by  Bertie 
Hauser  against  William  J.  Hauser.    S.  D.  La- 


sky,  of  New  York  City,  for  appellant  Q.  W. 
Glaze,  of  New  York  City,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 


HELTZ,  Respondent,  v.  BUFFALO  VEGE- 
TABLE MARKETING  CO..  Appellant  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment June  4,  1913.)  Action  by  Albert 
Heltz  against  the  Buffalo  Vegetable  Marketing 
Company.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

H.  B.  TAYLOR  &  CO.  v.  FITZPATRICK. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  20,  1913.)  Action  by  H.  B. 
Taylor  &  Co.  against  John  H.  Fitzpatrick.  No 
opinion.  Motion  denied,  with  $10  costs.  Order 
filed.     See,  also,  141  N.  Y.  Supp.  1138. 

H.  G.  VOGEL  CO.  v.  WOLFF.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  6,  1913.)  Action  by  the  H.  G.  Vogel  Com- 
pany against  Harris  Wolff.  No  opinion.  Mo- 
tion granted;  question  certified;  order  filed. 
See,  also.  141  N.  Y.  Supp.  756. 

HILGENDORF.  Respondent,  v.  JENNINGS 
et  al.,  Appellants.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  June  4,  1913.) 
Action  hj  Herman  J.  Hilgendorf  against  Lewis 
L.  Jennings  and  others.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 


HOAGLAND,  Respondent  v.  CITY  OF 
NEW  YORK,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  May  29, 
1913J  Action  by  Agnes  V.  Hoagland  against 
the  City  of  New  York.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  costs. 


HOAR  ▼.  UNION  MUT.  LIFE  INS.  CO. 
(Supreme  Court  Appellate  Division.  Third  De- 
partment July  8,  1913.)  Action  by  Mary  K. 
Hoar,  as  administratrix  of  the  estate  of  Eliza 
D.  Kerr,  deceased,  against  the  Union  Mutual 
Life  Insurance  Company.  No  opinion.  Judg- 
ment unanimously  affirmed,  with  costs.  See.  al- 
so, 140  App.  Div.  944,  125  N.  Y.  Supp.  1124. 

HOCHSTIM  V.  SONNTAQ.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  20,  1913.)  Action  by  Max  Hochstim 
against  John  A.  Sonntag.  No  opinion.  Motion 
to  dismiss  appeal  denied.    Order  filed. 

HOFFMAN  V.  WESTERN  UNION  TELE- 
GRAPH CO.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  July  11,  1913.)  Ac- 
tion by  Minnie  Hoffman  against  the  Western 
Union  Telegraph  Company.  No  opinion.  Ap- 
plication denied,  with  $10  costs.     Order  signed. 

HOLLAND,  Respondent,  v.  GRAGNANO. 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  July  25,  1913.)  Ac- 
tion by  Frank  Holland  against  Gennaro  Graf;- 
nano. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  costs   to  abide  the 
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event,  on  the  ground  of  cnor  In  refusals  to 
charge  as  requested  by  defendant  at  folios  154, 
155,  and  166  of  the  record,  and  because  of  in- 
Bumcient  proof  ol  the  damages  awarded  b;  the 
Jury. 
THOMAS,  J^  not  voting. 

HOLIANDBR  V.  JUDSON.  (Supreme 
Court,  Apoellate  Division,  First  Department. 
June  6,  ldl3.)  Action  hj  Kdward  Hollander 
against  Charles  I.  Jndson.  No  opinion.  Mo- 
tion denied,  with  f  10  costs.     Order  filed. 

In  re  HOLLBNBECE?S  WILL.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
May  28,  1913.)  In  the  matter  of  the  probate 
of  the  last  will  and  testament  of  Anna  M.  Hol- 
lenbeck,  deceased. 

PER  CURIAM.  Decree  of  Surrogate's  Court 
reversed  upon  questions  of  fact,  with  costs  to 
appellant  to  abide  event,  payable  out  of  the  es- 
tate, and  a  trial  of  the  following  questions  of 
fact  directed  to  be  had  by  a  Jury  at  a  Trial 
Term  of  the  Supreme  Court  to  be  held  in  and 
for  the  county  of  Monroe  on  the  second  Monday 
of  September,  1913,  vis.:  (1)  Was  the  instru- 
ment offered  for  probate,  dated  the  2d  day  of 
August,  1895,  duly  executed  and  published  by 
the  testatrix  as  her  last  will  and  testament?  (2) 
Did  the  testatrix  duly  execute  and  publish  a 
will  on  or  about  December  6,  1910,  or  at  any 
time  subsequent  to  the  execution  of  the  instru- 
ment proposed  for  probate,  by  which  he  revoked 
the  will  dated  August  2,  1895?  The  particular 
questions  of  fact  upon  which  the  reversal  is 
made  are  the  findings  contained  In  the  deci- 
sion to  the  effect  that  the  testatrix  executed 
a  will  on  or  about  December  5,  1910,  in  the 
manner  and  form  set  forth  in  the  decision.  See 
In  re  Bnrtis,  107  App.  Div.  61,  94  N.  Y.  Supn. 
961;  In  re  Richardson,  137  App.  Div.  104,  122 
N.  Y.  Supp.  83. 

HOLMES,  Appellant,  v.  CITY  OF  NEW 
YORK.  Respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  20, 
19130  Action  by  James  H.  Holmes  against 
the  City  of  New  York.  No  opinion.  Motion 
denied,  without  costs.  See,  also,  141  N.  Y. 
Supp.  1123. 

HOWATT  V.  BARRETT.  (Supreme  Court, 
Appellate  Division,  First  Department  Jnne  20, 
1913.)  Action  by  Michael  B.  Howatt  against 
William  M.  Barrett  No  opinion.  Motion 
granted.  Order  filed.  See,  also,  142  N.  Y. 
Supp.  136. 

HUBBARD  et  al.,  Respondents,  t.  OCEAN 
ACCIDENT  &  GUARANTEE  CORPORA- 
TION  LIMITED,  OF  LONDON,  ENGLAND. 
Appellant  (Supreme  Court,  Appellate  Division, 
First  Department  June  20,  1913.)  Action  by 
Ralph  K.  Hubbard  and  others  against  the  Ocean 
Accident  &  Guarantee  Corporation.  Limited,  of 
London,  England.  J.  L.  Prager,  of  New  York 
City,  for  appellant  W.  S.  Maddox,  of  New 
York  Citj,  for  respondents.     No  opinion.     Or- 


der modified,  as  directed  in  order,  and,  as  modi- 
fled,  affirmed,  without  costs.    Order  filed. 


HUFFMAN  V.  PEOPLE  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
June  11,  1913.)  Action  by  Earl  C.  Huffman 
against  the  People  of  the  State  of  New  York 
and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

MERRELL,  J.,  not  sitting. 


HUNTER,  Respondent,  v.  NEW  YORK  IN- 
TERURBAN  WATER  CO.,  Appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  27j  1913.)  Action  by  John  F. 
Hunter  against  the  New  York  Interurban  Wa- 
ter Company. 

PER  CURIAM.  Order  modified,  to  the  ex- 
tent that  the  temporary  injunction  against  the 
defendant  shall  be  confined  simply  to  the  cutting 
oflf  of  the  water  supply  of  plaintiff  and  those 
similarly  situated,  pending  the  trial  of  the  ac- 
tion, provided  payment  is  made  for  said  water 
supply  at  the  rates  in  force  on  December  31, 
1912,  and  all  reasonable  regulations  of  the  de- 
fendant have  been  complied  with.  If  plaintiff 
neglects  to  bring  this  action  on  for  trial  at  the 
June  Special  Term  for  Trials  in  Westchpster, 
then  the  defendant  may  apply  at  Special  Term 
for  the  vacation  of  the  injunction  order  or  the 
giving  of  such  further  security  by  the  plaintiff 
as  it  may  feel  advised.  Settle  order  before  Mr. 
Justice  Garr. 

HUSSEY  ▼.  FITCH.  (Supreme  Court  Ap- 
pellate Division.  B^rat  Department  Jnne  6, 
1913.)  Action  by  Eleanor  M.  Hussey  against 
Laura  R.  Fitch.  No  opinion.  Application  de- 
nied, with  $10  costs.     Order  signed. 

HUTCHINSON,  Respondent,  v.  McCADDON 
et  al..  Appellants.  (Supreme  Court  Appellate 
Division,  Second  Department.  June  6,  1913.) 
Action  by  Anna  Isabelle  Hutchinson  against  Jo- 
seph T.  McCaddon  and  another,  individually 
and  as  executors,  etc.  No  opinion.  Motion  de- 
nied, with  $10  costs.  See,  also,  141  N.  Y.  Supp. 
809. 

HYATT,  Appellant  v.  LAMONTB,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  June  20,  19130  Action  by 
James  D.  Hyatt  against  Austin  Lamonte.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 

HYLE  et  al^  Respondents,  t.  HALL  et  al.. 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  May  28,  19130  Ac- 
tion by  Edward  C.  Hyle,  as  trustees,  etc.,  and 
others,  against  George  A.  Hall  and  another. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

McLennan,  p.  J.,  having  been  present  at 
the  argument  of  the  appeal,  died  on  the  8th 
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day  of  May,  1013,  wltiont  havinsr  taken  any 
part  in  the  determination  of  tliis  appeal. 

ILIFFE  Respondent,  t,  POELLATH.  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Secrad  Department  June  13,  1913.)  Action 
by  Benjamin  M.  Iliffe  against  Max  Poellath. 
No  opinion.  Order  affirmed,  with  $10  cosU  and 
disbursementa. 

INGHAM,  Respondent  v.  BRAYER  et  al., 
Appellants.  (Supreme  Court,  Appellate  Diyi- 
sion.  Fourth  Department.  June  11,  1913.)  Ac- 
tion by  Robert  Ingram  against  Nicholas  L. 
Brayer  and  another.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 


JAMAICA  WATER  SUPPLY  CO.,  Respond- 
ent, y.  DRUMMOND  et  al..  Appellants.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  29,  1913.)  Action  by  the  Jamaica 
Water  Supply  Company  against  Michael  J. 
Drummond  and  another.  E.  J.  McGuire,  of 
New  York  City,  for  appellants.  J.  W.  Osborne, 
of  New  York  City,  for  respondent.  No  opinion. 
Order  affirmed,  with  costs.  Order  filed.  See, 
also,  160  App.  Div.  925,  135  N.  Y.  Supp.  1119. 

JAMAICA  WATER  SUPPLY  CO.,  Respond- 
ent; V.  HILL,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  May  29, 
1913.)  Action  by  the  Jamaica  Water  Supply 
Company  against  John  Hill. 

PER  CURIAM.  Upon  the  merits  plaintiff  is 
entitled  to  judgment  There  seems  to  be  an 
irregularity  in  the  practice.  Defendant  moved 
for  judgment  on  the  pleadings,  and  that  motion 
was  denied.  Plaintiff  does  not  appear  to  have 
made  any  cross-motion  for  affirmative  relief. 
The  order  at  Special  Term  should  have  been 
limited  to  a  denial  of  defendant's  motion.  Ven- 
triniglia  v.  Eichncr,  138  App.  Div.  274.  122  N. 
Y.  Supp.  866;  Schwartz  v.  Williams,  153  App. 
Div.  sea,  137  N.  Y.  Supp.  1048.  The  order  of 
affirmance  in  this  court  should  also  have  been 
limited  to  affirming  the  order  denying  the  mo- 
tion for  judgment  on  the  pleadings.  It  would 
follow  that  the  final  judgment  in  favor  of  the 
plaintiff,  and  also  the  interlocutory  judgment 
mast  be  reversed,  with  costs  of  this  appeal  to 
the  appellant,  unless  the  parties  shall  stipulate 
to  the  effect  that  a  motion  by  plaintiff  for  judg- 
ment on  the  demnrrer  was  regularly  brought  on 
and  heard  before  the  entry  of  the  interlocutory 
judgment  herein,  and  shall  make  such  stipula- 
tion a  part  of  the  record  in  this  case.  See,  also, 
163  App.  Div.  919,  188  N.  Y.  Supp.  1122. 

JAMES  LUMBER  CO.,  Appellant,  v.  SMITH 
et  al.,  Respondents.  (Supreme  Court,  Appel- 
late Division,  Third  Department  July  8, 1913.) 
Action  by  the  James  Lumber  Company  against 
daremont  E.  Smith  and  another.  No  opinion. 
Judgment  unanimously  affirmed,  with  costs. 

In  re  JANNICKY.     (Supreme  Court,  Ap- 

Sellate  Division,   Second  Department     June  6, 
913.)     In   the   matter   of  the    api^cation  of 


Charles  W.  Jannicky  to  compel  Jdm  Henigin, 
Jr.,  to  deliver  books,  papers,  etc 

PER  CURIAM.  Order  79  Misc.  Rep.  554, 
140  N.  Y.  Supp.  308  affirmed,  with  $10  costs 
and  disbursements. 

OARR,  J.,  dissents. 

JARASHOW,  Respondent,  v.  EMERY,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
Second  Department  May  29,  1913.)  Action  by 
Israel  Jarashow  against  John  W.  Emery. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide  the 
event,  on  the  ground  that  plaintiff  has  not 
shown  complete  performance,  and  has  not  sus- 
tained his  burden  of  proof  as  to  substantial  per- 
formance, because  he  has  not  shown  the  value 
of  the  omitted  work. 

JENKS,  P.  J.,  and  PUTNAM,  J.,  dissent 


JASINSKI  V.  INTEBBOROUGH  RAPID 
TRANSIT  CO.  (Supreme  Court  Appellate  Di- 
vision. First  Department  June  20,  1913.)  Ac- 
tion by  Androcz  Jasineki  against  the  Intei^ 
borough  Rapid  Transit  Company.  No  opinion. 
Application  denied,  with  $10  costs.  Order 
signed. 

In  re  JOHNSON  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  13, 
1913.)  In  the  matter  of  John  D.  Johnson  and 
another.  No  opinion,  Order  affirmed,  without 
costs.    Order  filed. 

JOHNSON,  Appellant,  y.  NASSAU  ELEC- 
TRIC R.  CO.,  Respondent  (Supreme  Court 
Appellate  Division,  Second  Department  May 
29,  1913.)  Action  by  Lewis  Johnson  against 
the  Nassau  Electric  Railroad  Company. 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  frranted,  costs  to  abide  the  event  There 
was  evidence  from  which  the  jury  could  find 
that  defendant's  car  was  permitted  to  approach 
a  street  crossing  at  a  high  rate  of  speed,  with- 
out giving  any  warning,  and  that  the  car  was 
not  under  control  of  the  motorman.  Plaintiff 
was  not  the  driver  of  the  piano  van  with  which 
the  car  came  into  collision,  but  was  employed 
as  a  helper  thereon.  There  was  evidence  that, 
just  before  the  van  reached  the  intersecting 
streets,  plaintiff  saw  the  driver  look  up  and 
down  the  street  which  he  was  about  to  cross, 
and  then  proceed,  and  that  plaintiff,  after  look- 
ing and  seeing  no  car  approaching,  went  to  the 
rear  of  the  van,  the  sides  of  which  were  inclos- 
ed, to  hold  a  piano  while  the  van  was  crossing 
the  car  tracks.  It  was  a  question  of  fact  for 
the  jury  whether  under  such  circumstances 
plaintiff  was  guilty  of  contributory  negligence 
in  failing  to  observe  the  approaching  car  and 
warn  the  driver. 

J.  OTTMAN  LITHOGRAPHING  CO.,  Ap- 
pellant V.  DODGE  et  al^  Respondents.  (Su- 
preme Court,  Appellate  Diviuon,  Second  De- 
partment July  25,  1913.)  Action  by  the  J. 
Ottman   Lithographins   Company    against    D. 
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Frank  Dodge  and  another.    No  opinion.    Judg- 
ment affirmed,  with  costs. 

JOYCE  V.  WEBSTER    (Supreme  Court,  Ap- 

Jellate  DiviBion,  Fint  Department  June  20, 
913.)  Action  by  Margaret  Joyce  against  Hen- 
ry J.  Webster.  No  opinion.  Motion  denied, 
with  $10  costs.  Order  filed.  See,  also,  141 
N.  Y.  Snpp.  1126.    

JUMAMS  V.  CAREY  PRINTING  00.  (Sn- 
preme  Court,  Appellate  Division,  First  Depart- 
ment June  6,  1913.)  Action  by  John  Juliams 
against  the  Oarey  Printing  Oompany.  No 
opinion.  Application  -  denied,  with  $10  costs. 
Order  signed. 

KEBGAN,  Respondent,  v.  LORD  ELEC- 
TRIC CO..  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  6, 
1913.)  Action  bj  John  H.  Keegan,  as  adminis- 
trator, etc.,  against  the  Lord  Electric  Company. 
No  opinion.    Motion  denied,  without  coats. 

KEEPSDRY  CONST.  CO.  v.  BARONOFF  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department  June  6,  1913.)  Action  by  the 
Keepsdrr  Construction  Cbmpany  against  Lippa 
Baronoff  and  another.  No  opinion.  Applica- 
tion denied,  with  $10  costs.    Order  signed. 

KELLUM  V.  COBR  et  aL  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
10,  1913.)  Action  bv  Cornelia  Kellum  against 
Alice  J.  Oorr  and  others,  in  which  the  Mission 
of  the  Immaculate  Virgin  appeals.  No  opinion. 
Motion  to  resettle  order  denied,  without  costs. 
See,  also,  149  App.  Div.  200,  133  N.  Y.  Supp. 
784. 

KBMPNBR,  Respondent,  v.  F.  B.  HAVI- 
LAND  PUB.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  June 
27,  191}.)  Action  by  Milton  Kempner  against 
the  F.  B.  HavUand  Publishing  Company.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbuisements. 

In  re  KENNBY.  (Snpreme  Conrt  Appel- 
late Division,  First  Department.  June  6, 
1913.)  In  the  matter  of  M.  Francis  Kenney. 
No  opinion.  Motion  granted.  Settle  order  on 
notice.  See,  also,  166  App.  Div.  890, 140  N.  Y. 
Sapp.  814. 

KBRWIN,  Appellant,  v.  LONG  ISLAND  B. 
CO.,  Respondent  (Supreme  Court,  Appellate 
Division,  Second  Department  May  23,  1913.) 
.Action  by  John  W.  Kerwin,  an  infant,  by 
Catherine  A.  Kerwin,  his  guardian  ad  litem, 
against  the  Long  Island  Railroad  Company. 

PER  CURIAM.  The  rope  furnished  by  de- 
fendant for  ordinary  use  upon  its  wagons  for 
the  purpoee  of  securing  the  loads  of  said  wagons 
was  a  part  of  the  "plant,"  within  the  meaning 
of  the  statnte.  Lipstein  v.  The  Provident  Loan 
Anociation,   154   App.    Div.   732,   139  N.    Y. 


Supp.  790.  The  action  was  therefore  main- 
tainable under  the  provisions  of  the  Labor  Law, 
as  amended  in  1910.  The  questions  of  assump- 
tion of  risk  or  contributorjr  'negligence  on  the 
part  of  the  plaintiff  were  primarily  for  the  jury. 
Judgment  reversed,  and  new  trial  granted,  costs 
to  abide  the  event 


KEVB  V.  COLUMBIA  KID  HAIR  CUR- 
LERS MFG.  CO.  (Supreme  Court  Appellate 
Term,  First  Department  June  24,  1913.)  Ap- 
peal from  Municipal  Conrt,  Borough  of  Man- 
hattan, Second  District.  Action  by  Max  Keve 
against  the  Columbia  Kid  Hair  Curlers  Manu- 
facturing Oompany.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed,  and  com- 
plaint dismissed.  Meyer  D.  Siegel,  of  New 
York  City,  for  appellant  Harry  Stackell,  of 
New  York  City,  for  respondent 

PER  CURIAM.  Judgment  reversed,  with 
costs,  and  complaint  dismissed,  with  costs,  on 
the  ground  that  the  Municipal  Court  was  with- 
out jurisdiction  to  entertain  the  action.  Weisel 
V.  Old  Dominion  Steamship  Co.,  99  App.  Div. 
668.  91  N.  Y.  Supp.  140. 

KEVB  V.  COLUMBIA  MFG.  CO.  (Snpreme 
Court,  Appellate  Division,  First  Department. 
July  11,  1913.)  Action  by  Max  Keve  against 
the  Columbia  Manufacturing  Company.  No 
opinion.  Application  granted.  Order  signed. 
See, 'also,  142  N.  Y.  Supp.  1125. 

KBYTONv.  UNIVB5RSAD  MOTOR  TRUCK 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  July  11,  1918.)  Action  by  George 
W.  Keyton  against  the  Universal  Motor  Truck 
Company.  No  opinion.  Application  denied, 
with  $10  costs.     Order  signed. 

KIDD,  Respondent,  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Appellant.  (Supreme  Court, 
•Appellate  Division,  Second  Department  July 
25,  1913J  Action  by  John  Kidd,  as  executor, 
etc.,  of  George  W.  Wait,  deceased,  against  the 
New  York  Central  &  Hudson  River  Railroad 
Company. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide  the 
event  On  the  issue  of  warning  signals  from 
defendant's  train,  the  outside  testimony  of  a 
large  number  of  disinterested  witnesses  sup- 
ports the  affirmative  evidence  of  the  engineer 
and  fireman.  There  was  no  substantial  issue 
raised  by  negative  testimony  from  observers  in 
a  position  to  hear  and  see,  and  who  were  at- 
tentive to  the  train's  approach.  Plaintiff's  testi- 
mony was  therefore  overborne  by  that  of  defend- 
ant upon  the  vital  issue  of  defendant's  signals, 
and  the  want  of  care  by  plaintiffs  testator  in  driv- 
ing his  motor  car  upon  the  crossing  in  front 
of  the  train.  Hence  the  motion  to  set  aside  the 
verdict,  as  against  the  weight  of  evidence,  should 
have  been  granted. 

KIESEWBTTER,  Respondent,  v.  BILLI- 
ARD, Appellant  (Supreme  Court,  Appellate  Di- 
vision, SMond  Department  July  25, 1918.)  Ac- 


Digitized  by 


Google 


1126 


142  NBW  TOBK  BUPPLBMBNT 


tion  by  Lonia  ESesewetter  against  William  V. 
Hilliard.  No  opinion.  Order  affirmed,  witli  $10 
costs  and  diabursementi. 

KIMBALL^  Appellant,  ▼.  I>TETT,  Respond- 
ent (Supreme  Conrt,  Appellate  Division,  Sec- 
ond Department  July  25,  1913.)  Action  by 
Charles  C.  Kimball  against  James  H.  Dyett 
No  opinion.  Judgment  and  order  affirmed,  with- 
out costs. 

KINGSBURY,  Appellant,  t.  BURDICK,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department  May  29,  1913.)  Action  by 
Alttert  J.  Kingsbury  against  Joel  W.  Burdick. 
J.  T.  Delaney,  for  appellant  J.  S.  Darcy,  of 
New  Yorit  City,  for  respondent  No  opinion. 
Judgment  affirmed,  witli  costs.    Order  filed. 

In  re  KINGS  COUNTY  TRUST  COOHPANY. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment May  29,  1913.)  In  the  matter  of  the 
Kings  County  Trust  Company,  as  administrator, 
etc.,  of  Chanes  S.  Fowler,  deceased.  No  opin- 
ion. Reargument  ordered,  and  case  set  down 
for  Friday.  June  6,  1913.  See,  also,  78  Misc. 
Rep.  246.  139  N.  Y.  Supp.  484. 

KINNEY.  Respondent,  v.  NBW  YORK 
CEiNT.  ft  H.  R.  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
June  11,  1913.)  Action  by  John  W.  Kinney 
against  the  New  York  Central  ft  Hudson  River 
Railroad  Company. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs.  See,  also,  148  App.  Div. 
900,  132  N.  Y.  Supp.  1134. 

KRUSB,  P.  J.,  dissentik  LAMBERT,  J.,  not 
Bitting. 

KLEBOLD  PRESS  v.  BREMIN  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment July  11,  1913.)  Action  by  the  Klebold 
Press  against  the  Bremin  Company.  No  opin- 
ion. Application  denied,  witli  $10  costs.  Or- 
der signed. 

KLEE,  Respondent  v.  CITY  OF  TROY,  Ap- 
pellant (Supreme  C/Ourt,  Appellate  Division, 
Third  Department.  July  8,  1913.)  Action  by 
Joseph  W.  Klee  against  the  City  of  Troy.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 

KIJNE  BROS,  ft  CO^  Appellant,  v.  COLON- 
IAL ASSUR.  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  29,  1913.)  Action  by  Kline  Bros,  ft 
Co.  against  the  Colonial  Anurance  Company. 
With  this  case  has  been  consolidated  in  this 
court  cases  tiearing  titles  as  follows.  Kline 
Bros.  &  Co.  V.  Factors'  Fire  Ins.  Go.  Same 
V.  Rimouski  Fire  Ins.  Co.  Same  v.  New  York 
Fire  Ins.  Co.  Julius  Marqusee  v.  Roger  Wil- 
liams Fire  ft  Marine  Ins.  Co.  F.  M.  Czaki, 
of  New  York  City,  for  appellant  A.  C.  Mandel, 
for  respondent.  No  opinions.  Judgments  and 
orders  affirmed,  with  costs.  Orders  filed.  See, 
also,  155  App.  Div.  896,  140  N.  Y.  S.  1126. 


In  re  KNAPP.  (Supreme  Gonrt,  Appellate 
Division,  First  Department.  June  6,  1913.) 
In  the  matter  of  Mark  I.  Knapp.  No  opinion. 
Application  denied.  Settle  order  on  notice. 
Memorandum  per  curiam. 


KNERBR.  Respondent,  t.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  July 
26,  1913.)  Action  by  .John  Knerer  against  the 
Brookhrn  Heights  Railroad  Company.  No  opin- 
ion. Judgment  and  order  of  the  County  Court 
of  Queens  county  unanimously  affirmed,  with 
costs. 


KNIGHT,  Respondent  t.  ROTHSCHILD, 
Appellant  (Supreme  Ciourt,  Appellate  Divi- 
sion, First  Department  May  29.  1913.)  Ac- 
tion by  Robert  A.  Knight,  as  assignee,  against 
Simon  Rothschild,  as  surviving  partner,  etc. 
B.  F.  Einstein,  of  New  York  City,  for  appel- 
lant Omri  F.  Hibbard,  of  New  York  City,  for 
res^ndent     No  opinion.  _  Judgment   affirmed. 


with  costs,  on  132  App.  Div. 
Supp.  26.    Order  filed. 


274,  117  N.  y. 


KOLLIS,  Respondent,  v.  BUFFALO  UNION 
TERMINAL  RY.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourtli.  Department 
May  28,  1913.)  Action  by  Jula  Kollis,  as  ad- 
ministrator, etc.,  against  the  Buffalo  Union 
Terminal  Railway  Company. 

PER  CURIAM.  Order  modified,  bj  striking 
therefrom  the  provisions  respecting  the  pro- 
duction of  records  and  photographs,  and,  as 
so  modified,  affirmed,  without  costs  of  this  ap- 
peal to  either  party.  Held,  that  the  provision 
of  the  order  respecting  the  production  of  pai>er 
is  too  general. 


KRAUS  et  al..  Respondents,  r.  FOK,  Appel- 
lant (three  cases.)  (Supreme  Court,  Appellate 
Division,  First  Department.  June  6,  1913.) 
Action  by  George  J.  Kraus  and  others  against 
William  Fox.  G.  A.-  Rogers,  of  New  York  City, 
for  appellant,  H.  A.  Friedman,  of  New  York 
City,  for  respondents.  No  opinion.  Orders  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
ders filed. 


KROLL,  Appellant,  v.  ASSOCIATED  OP- 
ERATING  CO.,  Respondent  (Supreme  Court 
Appellate  Division,  Second  Department.  May 
23, 19ia)  Action  by  Frederick  KroU  against  the 
Associated  Operating  Company. 

PE:R  curiam,  order  affirmed,  with  $10 
costs  and  disbursements,  and  appeal  from  judg- 
ment dismissed,  without  costs,  on  the  authority 
of  Jones  v.  Sabin,  122  App.  Div.  666,  107  N. 
Y.  Supp.  508,  and  Banes  v.  Rainey,  130  App. 
Div.  466,  114  N.  Y.  Supp.  986. 

KRONIO  et  al.  v.  ZEMAN.  (Supreme  Court, 
Appellate  Division,  First  Department  July  U, 
1913.)  Action  by  Samuel  Kronig  and  another 
against  Victor  B.  Zeman.  No  opinion.  Motion 
denied,  with  $10  costs.    Order  filed. 
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In  re  KITHN.  (Snprenie  Conrt,  Appellate  Di- 
vision, Mrat  Department.  July  11,  1913.)  In 
the  matter  of  Stuart  M.  Kuhn.  No  opinion. 
Referred  to  official  referee.  Settle  order  on  no- 
tice. 

LANG,  Respondent,  ▼.  JUNO,  Appellant,  et 
al.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  July  25,  1913.)  Action  by 
Fred  Lang  against  Margaretha  Jung,  impleaded 
with  others.  No  opinion.  Order  affirmed,  with 
$10  coats  and  disbursements. 


LANKFORD  v.  THORNTON  et  aL  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment May  29,  1913.)  Action  by  Eliza- 
beth Lankford  against  Annie  B.  Thornton  and 
others.  No  opinion.  Order  modified,  by  strike 
ing  therefrom  the  provision  sustaining  the  de- 
murrer, and,  as  bo  modified,  affirmed,  without 
costs. 


LEERBURGER,  Appellant,  t.  WATSON, 
Respondent.  (Supreme  Conrt.  Appellate  Divi- 
sion, First  Department  June  20.  1913.)  Action 
by  Henry  Leerburger  against  Henry  R.  C.  Wat- 
son. E.  V.  Abbot,  of  New  York  City,  for  ap- 
pellant. James  J.  Allen,  of  New  York  City, 
tor  respondent  No  opinion.  Judgment  (70 
Misc.  Rep.  3,  134  N.  I.  Supp.  818)  affirmed, 
with  costs.    Order  filed. 


LENAHAN  v.  CITY  OP  NEW  YORK.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  20, 1913.)  Appeal  from  Trial  Term, 
New  York  Coun^.  Action  by  Anna  Lenaban, 
an  infant,  by  John  Lenahan,  her  guardian  ad 
litem,  against  the  City  of  New  York.  From  a 
judgment  entered  on  verdict,  and  from  an  or- 
der denying  motion  for  new  trial,  defendant 
appeals.  Reversed,  and  complaint  dismissed. 
Harry  Crone,  of  New  York  City,  for  appellant. 
Morris  W.  Hart,  of  New  York  City,  for  respond- 
ent. 

PER  CURIAM.  Plaintiff  proved  no  negli- 
gence on  defendant's  part  (Lalor  v.  City  of  N. 
Y.  [Court  of  Appeals,  May  20,  1913]  102  N.  E. 
558),  and  the  finding  that  defendant  was  neg- 
ligent was  without  evidence  to  support  it,  and 
that  finding  is  therefore  reversed.  The  judg- 
ment is  therefore  reversed,  with  costs,  and  com- 
plaint dismissed,  with  costs. 


In  re  LERNER.  (Supreme  C^urt,  Appellate 
Division,  First  Department  July  11,  1913.) 
In  the  matter  of  Leo  Lemer.  No  opinion.  Re- 
ferred to  official  referee.    Settle  order  on  notice. 


LEVIEN,  Respondent,  v.  LBVIBN,  Appel- 
lant (Supreme  Court,  Appellate  Division,  First 
Department  June  S,  1913.)  Action  by  Sadie 
Levien  against  Maurice  Levien.  M.  S.  Bevina, 
of  New  York  City,  for  appellant  M.  Halperin. 
of  New  York  City,  for  respondent  No  opiniov. 
Order  affirmed,  with  $1()  costs  and  disburse- 
ments.   Order  filed. 


LEWIS.  Apnellant,  t.  NEW  YORK  CENT 
&  H.  R.  R.  CO.,  Respondent  (Supreme  Court, 
Appellnte  Division,  Second  Department  July 
25,  1913.)  Action  by  Henry  Lewis,  as  admin- 
istrator, etc.,  of  Frank  Lewis,  deceased,  against 
the  New  York  Central  &  Hudson  River  Railroad 
Company.  No  opinion.  Order  unanimously 
affirmed,  with  costs. 

L'HOMMEDIEU  et  al..  Respondents,  v. 
CAMPANINI,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  6, 
1913.)  Action  by  William  A.  L'Hommedieu  and 
another  against  Cesare  Campanini.  R.  E.  Do- 
her^,  of  New  York  City,  for  appellant  P.  B. 
Adams,  of  New  York  City,  for  respondents.  No 
opinion,  Order  affirmed,  with  $10  costs  and 
disbursements.     Order  filed. 


LIEBOWITZ  V.  TEROWSKY.  (Supreme 
Court,  Appellate  Division,  First  Department 
July  11.  1913.)  Action  by  Annie  Liebowitz 
against  Louis  Terowsky. 

PER  CURIAM.  Motion  granted,  on  condition 
that  defendant  file  an  undertaking  in  the  sum 
of  $1,000  to  pay  any  damages  resulting  from 
violation  of  the  injunction,  to  be  fixed  by  this 
court    Settle  order  on  notice. 


LINDEN,  Appellant,  t.  BANK  FOR  SAV- 
INGS et  al.,  Respondents.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
2(5,  1913.)  Action  by  Sophie  U.  Linden  against 
the  Bank  for  Savings  and  another.  C.  A.  Ogren, 
of  New  York  City,  for  appellant  I.  Buzbaum, 
of  Brooklyn,  for  respondents.  No  opinion. 
Judgment  affirmed,  with  costs.    Order  filed. 


In  re  LINT>ENBERGER.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
13,  1913.)  In  the  matter  of  the  judicial  settle- 
ment of  the  account  of  Sarah  A,  Lindenberger, 
as  executrix  of  Ella  A.  (Dompton,  deceased.  No 
opinion.  Decree  of  the  Surrogate's  Court  of 
Rockland  county  affirmed,  with  costs. 


LOEW,  Respondent,  v.  McINERNBY  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  24,  19130  Ac- 
tion by  Lottie  Loew  against  Charles  A.  Mclner- 
ney  and  others. 

PER  CURIAM.  Motion  for  stay  granted,  up- 
on condition  that  the  defendants  pay  the  ex- 
penses of  advertising  before  the  time  fixed  for 
sale,  with  leave  to  plaintiff  to  apply  for  a  mod- 
ification or  vacation  of  the  stay,  upon  proof 
of  the  commencement  of  an  action  to  foreclose  a 
prior  mortgage.  See,  also,  142  N,  Y.  Supp. 
1127.  

LOEW,  Respondent,  v.  McINERNBY  et  aL, 
Appellants.  (Supreme  Court,  Appellate  Division, 
Second  Department.  June  27,  1913.)  Action 
by  Lottie  Loew  against  Charles  A.  Mcluemey 
and  others. 

PER  CURIAM.  Motion  for  stay  granted  on 
reargument,  on  condition  that  defendants  within 
10  dsys  give  a  bond  in  the  sum  of  $2,000,  condi- 
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Honed  to  pay  the  interest  that  shall  accrne  npon 
all  of  the  mortgages  npon  said  premises  pending 
the  stay  granted  herein,  and  the  taxes  npon  the 
property,  provided  the  proceeds  of  the  sale  are 
insufficient  to  pay  plaintiff's  claim  in  full;  oth- 
erwise, motion  for  stay  denied,  and  temporary 
stay  Tacated.  Settle  order  before  Mr.  Justice 
Burr.     See,  aUo,  142  N.  Y.  Supp.  1127. 

LOEWENTHAL  ▼.  KI.BIN.  (Supreme 
Court,  Appellate  Diyislon,  First  Department. 
July  11,  1913.)  Action  by  Marc  Loewenthal 
against  Lieo  M.  Klein.  No  opinion.  Application 
granted.    Order  signed. 

LONERGAN,  Respondent,  t.  EMERSON 
ENGINE  CO.,  Inc.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  25,  1013.)  Action  by  Edward  A.  Loner- 
gan  against  the  Emerson  Engine  Ck>mpany,  In- 
corporated. No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

In  re  LONG  ISLAND  LOAN  &  TRUST  CO. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment June  20, 1913.)  In  the  matter  of  the 
J'udicial  settlement  of  the  account  of  the  Long 
aland  Loan  &  Trust  Company,  as  trustee  und^ 
a  deed  of  trust  made  by  Magdalena  E.  Schma- 
deke.  No  opinion.  Motion  for  reargument  (of 
142  N.  Y.  Supp.  273)  denied,  with  $10  costs. 

LONG  ISLAND  R.  CO.  v.  JONES  et  aL 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  6,  1913.)  Action  by  the 
Long  Island  Railroad  Company  against  Daniel 
S.  Jones  and  others.  No  opinion.  Order  affirm- 
ed, with  $10  costs  and  disbursements.  See,  al- 
so, 163  App.  Div.  915,  138  N.  Y.  Supp.  1126. 

LTTSK  et  al.,  Respondents,  y.  LANGHAM, 
Appellant  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  June  11, 1913.)  Action  by 
Fred  C.  Lusk  and  others  against  Myrtle  L. 
Langbam. 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  granted  before  another  referee,  with  costs 
to  appellant  to  abide  event,  unless  the  plaintiffs 
shall,  within  10  days,  stipulate  to  reduce  the 
amount  of  the  fnnd  by  the  amount  of  the  debts 
owing  by  Chares  Lusk,  the  husband  of  the  gran- 
tor named  in  the  deed  in  question,  but  not  to  ex- 
ceed the  amount  paid  therefor  by  John  D.  Lang- 
ham,  in  which  event  the  judgment  is  modified 
accordingly,  and,  as  so  modified,  is  affirmed, 
without  costs  of  this  appeal  to  either  party. 
Held,  that  the  referee  improperly  struck  out  the 
evidence  relating  to  such  debts,  and  that  the 
same,  to  the  extent  above  indicated,  should  have 
been  allowed  by  him  against  the  funds  in  the 
hands  of  the  defendant  Settle  order  before  Mr. 
Justice  Robson,  on  two  days'  notice, 

LYNCH  ▼.  MURPHY.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  July  11, 
1913.)  Action  by  Margaret  A.  Lynch  against 
Anna  Murphy.     No  opinion.     Application  de- 


nied, wift  $10  costs.     Order  signed.    See,  also, 
81  Misc.  Rep.  180,  142  N.  Y.  Supp.  373. 

In  re  LYON  et  al.  (Supreme  Court  Appel- 
late Division,  Second  Department  June  27, 
1913.)  In  the  matter  of  the  judicial  settlement 
of  the  account  of  John  Lyon  and  others,  as  ex- 
ecutors, etc.,  of  William  Abrams,  deceased,  in 
which  Jalia  E.  Fowler  and  another  appeal.  No 
opinion.  Decree  of  the  Surrogate's  Court  of 
Nassau  county  affirmed,  with  costs. 

LYON  &  HEALY  t.  MUSICAL  COURIER 
CO.  (Supreme  Court  Appellate  Division,  First 
Department  May  29, 1913.)  Appeal  from  Spe- 
cial Term,  New  York  County.  Action  by  Lyon  & 
Healy  against  the  Musical  Courier  Company. 
From  an  order  vacating  an  order  for  examina- 
tion before  trial  and  for  the  production  of  books, 
defendant  appeals.  Reversed,  and  motion  for 
examination,  etc.,  granted  as  stated.  See,  also, 
141  N.  Y.  Supp.  1130.  Edward  A.  Alexander, 
of  New  York  City,  for  appellant  Nathan  Bnrk- 
an,  of  New  York  City,  for  respondent 

PER  CURIAM.  Appeal  from  an  order  deny- 
ing defendant's  application  for  leave  to  examine 
plaintiff's  officers  before  trial,  and  in  connection 
therewith  requiring  the  production  of  its  books 
and  papers.  It  is  unnecessary  to  examine  the 
merits  of  the  appeal  in  so  far  as  it  pertains  to  the 
right  of  the  defendant  to  examine  the  plaintiff's 
officers,  because  upon  the  argument  respondent's 
counsel  consented,  in  open  court  that  the  order 
might  be  reversed  and  the  monon  granted  to 
that  extent,  provided  the  production  of  the 
books  and  papers  was  not  directed  unless  such 
examination  showed  same  to  be  necessary.  The 
order  appealed  from,  therefore,  la  reversed,  and 
the  motion  granted,  without  costs  to  either  par- 
ty, to  the  extent  of  directing  the  examination  of 
Paul  Healy,  the  plaintiff's  president,  James  F. 
Bowers,  its  secretary,  and  Marquette  Healy,  its 
treasurer,  concerning  the  matters  relevant  to  the 
issues  in  the  action,  that  said  officers  be  exam- 
ined in  the  order  named  and  on  different  days, 
and  at  the  conclusion  of  such  examination,  if  it 
appears  that  the  production  of  the  books  and  pa- 
pers is  necessary,  then  defendant  may  renew 
its  motion  for  that  purpose. 

In  re  LYTTLE.  In  re  BOROUGH  OF 
QUEENS  IN  CITY  OP  NEW  YORK.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment June  20,  1913.)  In  the  matter  of 
the  application  of  Herbert  C.  Lyttle  for  pay- 
ment of  an  award,  etc.  In  the  matter  of  ac- 
quiring title  by  the  City  of  New  York  to  cer- 
tain lands,  etc.,  in  the  Borough  of  Queens,  for 
bridge  purposes.  No  opinion.  Motion  granted, 
and  order  of  reference  to  Hon.  Josiab  T.  Ma- 
rean,  official  referee. 

MAALOE,  Appellant  r.  ZEKOWSKI,  Re- 
spondent (Supreme  Court,  Appellate  Divisioii. 
Second  Department  June  13,  1913.)  Action 
by  Frederick  W.  Maaloe  against  Isador  Ze- 
kowskL  No  opinion.  Order  affirmed,  without 
costs. 
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McGABB,  AppeOant.  t.  HcGABB,  Respond- 
ent (Supreme  Court,  Appellate  DiTUion.  Third 
Department.  July  8,  1913.)  Action  by  Edward 
McCabe  against  Mary  O.  McCabe,  as  executrix 
of  the  wfll  of  Peter  McCabe,  deceased.  No 
opinion.  Judgment  unanimously  affirmed,  with 
costs. 

McCARRlCK,  Respondent,  v.  BROOKLYN. 
R.  &  P.  RY.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Fourth  Department  June 
4,  1913.)  Action  by  Lyman  W.  McCarricic 
against  the  Brooklyn,  Rochester  &  Pittsburgh 
Railway  Company.  No  opinion.  Order  u- 
firmed,  without  costa. 

McCarthy,  Appellant,  T.  CROSSON,  .Re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department  June  6,  1913.)  Action 
by  John  R  McCarthy,  as  sole  surviving  execu- 
tor, etc.,  of  Pierce  J.  McCarthy,  deceased, 
against  John  F.  Crosson.  No  opinion.  Judg- 
ment affirmed,  without  costa. 


McCOTTBR,  Appellant,  ▼.  JACKSON 
SQUARE  RBlALTY  CO.,  Respondent  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  29,  1913.)  Action  by  William  S. 
McCotter  against  the  Jackson  Square  Realty 
Company.  G.  W.  Carr,  of  New  York  City,  for 
appellant  R.  Stout,  of  New  York  Cibr,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  costs,  with  leave  to  plaintiff  to  amend  on 
payment  of  costs.  Order  filed.  See,  also,  142 
N.  Y.  Sopp.  1129. 

McCOTTBR  T.  JACKSON  SQUARE  REAL- 
TY CO.  (Supreme  Court  Appellate  Division, 
First  Department  July  11,  1913.)  Action  by 
William  S.  McCotter  against  the  Jackson 
Square  Realty  Company.  No  opinion.  Motion 
denied,  with  SIO  costa  Order  hied.  See,  also, 
142  N.  Y    Supp.  1129. 

McDOUGALL  et  aL  v.  HAFFBLFINOHR 
et  aL  (Supreme  Court;  Appellate  Division, 
Second  Department  July  26,  1913.)  Action 
by  Charles  McDougall  and  others,  impleaded 
with  William  M.  Glenn  against  Lellla  B.  Haf- 
felfinger  and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

BURB,  J.,  not  voting. 


McGOWAN,  Appellant,  ▼.  NEW  YORK  CON- 
TRACTING C(5.,  PENNSYLVANIA  TER- 
MINAL, Respondent  (Supreme  Court,  Appel- 
late Division,  First  Department  June  13, 
1913.)  Action  by  James  McGowan  against  the 
New  York  Contracting  Company,  Pennsylvania 
Terminal.  J.  B.  Leavitt  of  New  York  City, 
for  appellant  J.  0.  Toole,  of  New  York  City, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  Order  filed.  See,  also,  143  App.  Div.  1, 
127  N.  Y.  Supp.  532. 

Mclaughlin  and  scjott,  jj.,  disMnt 


McINTIRE,  Respondent,  t.  NATIONAL 
NASSAU  BANK  OF  NEW  YORK,  AppeUant 
(Supreme  CJourt,  Appellate  Division,  First  De- 
partment June  20,  1913.)  Action  by  Wfl- 
liam  H.  Mclntire  against  the  National  Nassau 
Bank  of  New  York.  M.  Steams,  of  New  York 
City,  for  appellant  H.  S.  Marshall,  of  New 
York  City,  for  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs.  Order  filed.  See, 
also,  160  App.  DiT.  906,  186  N.  Y.  Supp.  1126. 

McLEER  ELECTRIC  4  MFG.  CO.  v.  PALM- 
ER ft  SINGER  MFG.  CO.  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
23,  19ia)  Action  by  the  McLeer  Electric  ft 
Manufacturing  Company  against  the  Palmer 
&  Singer  Manufacturing  Company. 

PER  CURIAM.  Motion  for  stay  granted, 
upon  condition  that  appellant  execute  and  file 
within  20  days  a  bond  in  the  sum  of  $16,000 
to  secure  plamtiff  for  any  judgment  that  may 
be  recovered  against  defendant  Settle  order 
before  Mr.  Justice  Stapleton. 

McLEOD,  Appellant,  v.  PRITCHARD,  Re- 
spondent (Supreme  Court  Appellate  Division, 
First  Department  June  20,  1913.)  Action  by 
George  K.  McLeod  against  Alfred  J.  Pritchard. 
P.  N.  Turner,  of  New  York  City,  for  appel- 
lant M.  Hyman,  of  New  York  City,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed.      . 

In  re  McNULTY.  (Supreme  Court,  Appel- 
late Division,  First  Department  June  6,  1913.) 
In  the  matter  of  Patrick  McNulty.  No  opin- 
ion. Motion  granted,  with  $10  costs.  Order 
filed. 

In  re  McQUADE.  (Supreme  Court,  Appel- 
late Division,  First  Department  June  6,  1913.) 
In  the  matter  of  the  settlement  of  the  accounts 
of  Edward  A.  McQuade,  as  executor,  etc.,  of 
John  McQuade,  deceased.  No  opinion.  Decree 
affirmed  with  costa  Order  filed.  See,  also,  149 
App.  Div.  947,  134  N.  Y.  Supp.  1138;  142  N. 
Y.  Supp.  483. 

McSWBGAN  V.  STEPHAN  et  al.  (Supreme 
Court,  Appellate  Division,  Firat  Department 
June  6,  1913.)  Action  by  Julia  P.  McSwegan  . 
against  Peter  Stephan  and  others.  No  opinion. 
Motion  granted,  to  extent  stated  in  memoran- 
dum. Settle  order  on  notice.  See,  also,  165 
App.  Div.  899,  140  N.  Y.  Supp.  1130. 

MADISON  TRUST  CO.  v.  MILGRIM  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  11,  1913.)  Action  by  the  Mad- 
ison Trust  Company  against  Herman  Milgrim 
and  another.  No  opinion.  Motion  granted, 
with  $10  costs.  Order  filed.  See,  also,  155 
App.  Div.  931,  140  N.  Y.  Supp.  1130. 


MALLORY  et  al..  Respondents,  v.  VIR- 
GINIA HOT  SPRINGS  CO.,  Appelant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment   June  20,  1913.)     Action  by  Charles 
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Mallory  and  others,  aa  executors,  etc,  against 
the  Virgina  Hot  Springs  Company.  No  opinion. 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals (from  141  M.  Y.  Supp.  961)  granted. 

MARKOWITZ  V.  B.  J.  WILE  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  20,  1913.)  Action  by  Morris 
Markowitz  against  the  E.  J.  Wile  Company. 
No  opinion.  Application  denied,  with  $10  costs. 
Order  signed.    See,  also,  142  N.  Y.  Supp.  1130. 

MAKKOWITZ  v.  E.  J.  WILE  CO.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  20,  1913.)  Action  by  Morris  Markowitz 
against  the  E.  J.  Wile  Company.  No  opinion. 
Motion  denied,  with  SIO  costs.  Order  filed. 
See,  also,  142  N.  Y.  Supp.  1130. 

MARRA  ▼.  NEW  YORK  CENT.  &  H.  R.  R. 

CO.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  May  23,  1913.)  Action  by 
Harry  Marra  against  the  New  York  Centr^ 
&  Hudson  River  Railroad  Company. 

PER' CURIAM.  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  (from  141  N.  Y.  Supp. 
1130)  denied. 

BURR,  J.,  not  voting. 

MASTBN  V.  UPPER  HUDSON  STONE 
CO.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  July  26,  1913.)  Action  by 
George  S.  Masten,  by  Charles  M.  Masten,  his 
guardian  ad  litem,  against  the  Upper  Hudson 
Stone  Company.  No  opinion.  Judgment  and 
order  unanimously  afBrmed,  with  coste. 

MASTERS,  Respondent,  v.  FROMME,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  June  20,  1913.)  Action 
by  Joseph  W.  Masters  against  Addie  Fromme, 
as  executrix,  etc.,  of  Jacob  Fromme,  deceased. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs. 


MATTHEWS  v.  WHITRIDGB.  (Supreme 
Court  Appellate  Division,  First  Department 
July  11,  1918.)  Action  by  Margaret  Matthews 
against  Frederick  W.  Whitridge.  No  opinion. 
Motion  granted,  with  $10  costs.    Order  filed. 


In  re  WAI/TON  AVE.  IN  CITY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
First  Department  June  20,  1913.)  In  the 
matter  of  Walton  Avenue  in  the  City  of  New 
York.  Mo  opinion.  Motion  granted.  Order 
filed. 

MEEKINS,  Respondent,  v.  MAY  et  aL,  Ap- 

Sellants.  (Supreme  Court  Appellate  Division, 
irst  Department  June  20,  1913.)  Action  by 
Thomas  H.  Meekins  against  Robert  H.  May 
and  others.  J.  P.  Cotton,  Jr.,  of  New  York 
City,  for  appellants.  A.  EX  Gutgsell,  of  New 
York  City,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbarsements. 
Order  filed. 


MEHR  T.  LINGH.  (Sapieme  Court  Appel- 
late Term,  First  Department  June  17,  lfll3.) 
Appeal  from  Municipal  Court^  Borough  of 
Manhattan,  Sixth  District  Action  by  Edwsid 
J.  Mehr  against  George  W.  Linch,  as  receiver 
of  the  Second  Avenue  Railroad  Company.  From 
a  judgment  dismissing  the  complaint  plainriT 
appeals.  Reversed,  and  new  trial  ordered.  Ed- 
ward D.  Newman,  of  New  York  City,  for  ap- 
pellant Charles  R  Chalmers,  of  New  lork 
City,  for  respondent 

PER  CURIAM.  Under  the  peculiar  facts 
of  this  case,  we  do  not  think  that  as  a  matter 
of  law  contributory  negligence  was  pn-vn.. 
Judgment  is  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event 


MCNCZER  et  aL,  Respondents,  v.  MELNI- 
KKR  et  nl..  Appellants.  (Supreme  Court  Ap- 
pellate Division,  First  Department  June  W, 
1913.)  Action  by  Charles  J.  Mencier  and 
others  against  Jacob  Melniker  and  others.  S. 
H.  Kugei^  of  New  York  City,  for  appellants. 
O.  A.  Samuels,  of  New  York  City,  for  respond- 
ents. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 


METROPOLITAN  TELEPHONE  &  TELE- 
GRAPH CO.  V.  METROPOLITAN  TELE- 
PHONE &  TELEGRAPH  CO.  OF  DEL.1- 
WARR  (Supreme  Court,  Appellate  DivisioB. 
First  Department  June  6,  1913.)  Action  by 
the  Metropolitan  Telephone  &  Telegraph  Com- 
pany against  the  Metropolitan  Telephone  & 
Telegraph  Company  of  Delaware.  No  opinion. 
Motion  denied,  with  $10  costs.  Order  filed. 
See,  also,  141  N.  Y.  Supp.  69& 

In  re  MEYER.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  6,  19i:i) 
In  the  matter  of  Nicholas  Meyer.  No  opinion. 
Motion  granted.     Order   filed. 


MICHEL,  Appellant,  t.  EANSOMVILLE 
BASKET  CO.,  Respondent  (Supreme  Court 
Appellate  Division,  Fourth  Department  Ma; 
28,  1913.)  Action  by  Louis  Michel  against  the 
Ransomville  Basket  Company.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disbanie- 
ments. 


MILLS  T.  LELAND.  (Supreme  Court  Ap- 
pellate Division,  First  Department  June  'JO. 
1913.)  Action  by  Harriet  A  R.  Mills  against 
Francis  L.  Leland.  With  this  case  has  been 
consolidated  in  this  court  cases  bearing  titles 
as  follows:  Ida  Walmer  v.  George  W.  Rob- 
erts. William  Crompton  v.  William  H.  Seaich. 
William  A.  L'Hommedien  v.  Cesare  Campanini. 
In  re  Parker  St  No  opiniona  Motions  de- 
nied, with  $10  costs.  Orders  filed.  See,  also, 
156  App.  Div.  597,  141  N.  Y.  Supp.  725. 

MITCHELL  V.  MANY  et  aL  (Supreme  Conrt 
Appellate  Division,  Third  Department  July  8. 
1913.)     Action  by   Sarah  L^  Mitchell,  as  ad- 
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minlstratrix,  etc.,  of  Ellas  Mitchell,  deceased, 
against  Pierre  M.  Many  and  Myra  O.  Radrker. 

PER  CURIAM.  Order  and  judgment  affirm- 
ed, with  coats,  wittiout  prejudice  to  tlie  right 
of  the  defendant  to  malce  such  application  to 
the  Special  Term  as  to  amending  ner  answer 
as  she  may  be  advised. 

SMITH,  P.  J.,  dissents. 

M.  M.  PENNER  CO.,  Respondent,  T.  Mc- 
KAY  et  al..  Appellants.  (Supreme  Conrt,  Ap- 
pellate Division,  Fourth  Department.  June  11, 
1013.)  Action  by  the  M.  M.  Fenner  Company 
against  Carrie  E.  McKay,  as  administratrix, 
etc.,  of  John  E.  McKay,  deceased,  and  others. 

PER  CURIAM.  Interlocutory  judgment  af- 
firmed, with  costs,  with  leave  to  the  defend- 
ants to  plead  over  within  20  days  upon  pay- 
ment of  the  costs  of  the  demurrer  and  of  this 
appeal. 

MERRELL.  J.,  dissents  LAMBERT,  J., 
not  sitting. 

MONTREAL  ENGINEERING  CO.,  Limited, 
Respondent,  v.  POST,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  20,  1013.)  Action  by  the  Montreal  En- 
gineering Company,  Limited,  against  Alfred  II. 
Post.  A.  P.  Massey,  of  New  York  City,  for  ap- 
pellant. H.  A.  Sticknejr,  of  New  York  City, 
tor  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 


MORSE  et  al.  v.  KELSEY.  (Supreme  Conrt, 
Appellate  Division,  First  Department.  June 
6,  1013.)  Action  by  Charles  A.  Morse  and  an- 
other against  Carolyn  T.  Kelsey.  No  opinion. 
Motion  denied,  with  $10  costs.  Order  filed. 
See,  also,  141  N.  Y.  Supp.  1132. 


MORTON-LANGE  CONST.  CO.,  Respondent, 
V.  BO'SSE  et  al.,  Appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
6,  1913.)  Action  by  the  Morton-Lange  Con- 
struction Company  against  Julia  H.  Boisse  and 
another.  No  opinion.  Judgment  affirmed,  with 
costs.     See,  also,  141  N.  Y.  Snpp.  1132. 


MOWBRAY  T.  DE  FOREST.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  20,  1913;)  Action  by  William  E  Mow- 
bray against  Harriet  De  Forest,  as  ancillary 
ezecntnz,  etc.  No  opinion.  Motion  to  dis- 
miss app«al  granted,  with  SIO  costs.  Order 
filed.  See,  also,  142  App.  Div.  935,  127  N. 
Y.   Supp.   1133.        

MOWBRAY  T.  DE  FOREST.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  20,  19130  Action  by  William  B.  Mow- 
bray against  Harriet  De  Forest,  as  ancillary 
executrix.  No  opinion.  Motion  to  dismiss  ap- 
peal granted,  with  $10  costs,  unless  appellant 
comply  with  terms  stated  in  order.  Order  filed. 
See,  a1w>.  142  App.  Div.  935,  127  K  Y.  Supp. 
113S. 


MULCAHY,  Respondent,  t.  PURCELL  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  June  27,  1913.) 
Action  by  Vincent  Mulcahy,  an  infant,  by  Mary 
Mulcahy,  his  guardian  ad  litem,  against  Mi- 
chael Purcell  and  another.  No  opinion.  Judg- 
ment and  order  reversed,  and  new  trial  grant- 
ed, costs  to  abide  the  event,  upon  the  ground 
that  the  communication  to  the  jury  of  the 
information  that  there  was  an  insurance  com- 
pany behind  the  defendants  was  improper  and 
prejudicial 

MURPHY,  Respondent  v.  CHIEF  PUB.  CO., 
Appellant  VSupreme  Court,  Appellate  Divi- 
sion, First  Department.  May  29,  1013.)  Ac- 
tion by  Elizabeth  C.  Murphy  against  the  Chief 
Publishing  Company.  C.  EL  Le  Barbier,  of 
New  York  City,  for  appellant  J.  H.  Buck,  of 
New  York  City,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Or- 
der filed. 

MURPHY  T.  LYONS  et  al.  (Supreme  Court, 
Appellate  Division,  Second  Department,  July 
25,  1913.)  Action  by  Julia  Murphy  against 
Delia  Lyons  and  others,  in  which  EMward  W. 
Rider  and  Carrie  Johnson  appeal. 

PER  CURIAM.  Judgmept  affirmed,  with 
costs. 

STAPLETON,   J.,    not  voting. 

MYEiRS,  Respondent,  v.  MYKRS,  Appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  13,  11)13.)  Action  by  Marie 
Gardenhire  Myers  against  Walter  Perry  My- 
ers. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.  See,  also,  141  N.  Y. 
Supp.  1133.  

NATHAN,  Respondent,  v.  GOLDSTONB  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  .lune  20,  1913.)  Ac- 
tion by  Aaron  H.  Nathan  against  Julius  Gold- 
stone  and  others.  J.  Rieger,  of  New  York  City, 
for  appellants.  I.  Gainsburg,  of  New  York 
City,  for  respondent.  No  opiidon.  Judgment 
and  order  affirmed,  with  costs.    Order  filed. 


NATHAN  V.  UVALDE  ASPHALT  PAV- 
ING CO.  (Supreme  Court,  Appellate  Term. 
First  Department.  June  24,  1913.)  Appeal 
from  Municipal  Court,  Borough  of  Manhattan, 
First  District.  Action  by  Lemuel  B.  Nathan 
against  the  Uvalde  Asphalt  Paving  Company. 
From  a  judgment  of  the  Municipal  Court  of  the 
City  of  New  York,  rendered  in  favor  of  the 
plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  ordered,  unless  plaintiff  stipulates  to  a 
modification  of  the  judgment  by  reducing  it  to 
the  sum  of  $134.90,  in  which  event,  judgment, 
as  modified,  affirmed.  M.  S.  &  I.  S.  Isaacs,  ot 
New  York  City  (Lewis  M.  Isaacs,  of  New  York 
City,  of  counsel),  for  appellant.  Aaron  Morris, 
of  New  York  City,  for  respondent 

PER  CURIAM.  The  question  of  contribu- 
tory negligence  and  the  negligence  of  the  driv- 
er of  defendant's  steam  roller  was  one  of  fact. 
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and  there  b  no  siifflelent  reason  shown  for  dis- 
turbing the  judgment  of  the  lower  court  in  this 
respect  The  evidence  of  the  value  of  the  use 
of  plaintiff's  taxicab  during  the  time  it  waa  be- 
ing repaired  is  insufficient  to  uphold  the  amount 
allowed  therefor  in  the  judgment.  Judgment  re- 
versed, and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event,  unless  plaintiff 
will  stipulate,  within  five  days  after  service  of 
a  copy  of  the  order  herein  and  notice  of  entry, 
that  Uie  judgment  be  modified,  by  reducing  the 
same  to  the  sum  of  $134.90,  with  appropriate 
costs  in  the  court  below,  in  which  event  the 
judgment,  as  modified,  will  be  affirmed,  withont 
costs  to  either  party  ot  this  appeal. 

NATHAN,  Appellant,  v.  WOOLVBRTON, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  29,  1913.)  Ac- 
tion by  Siegmund  Nathan  against  William  H. 
Woolverton,  as  president  of  the  New  York 
Transfer  Company.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  costs. 
See,  also,  149  App.  Div.  900,  134  N.  Y.  Supp. 
1140.  

NE3WMAN  V.  NEWMAN.  (Supreme  CSonrt, 
Appellate  Division,  First  Department.  July  11, 
1913.)  Action  by  Arthur  Ij.  Newman  against 
Herman  A.  Newman.  No  opinion.  Application 
granted.    Order  signed. 

NEW  YORK  CENT.  4  H.  R.  R.  CO.,  Ap- 
pellant, V.  MILLS  et  aU  Respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  13,  1913.)  Action  by  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany against  Abner  B.  Mills  and  others. 

PE:r  curiam,  without  any  expression  or 
intimation  of  opinion  upon  the  merits  of  the 
controversy,  we  affirm  the  exercise  of  discretion 
by  the  Special  Term  in  sending  back  the  re- 
port to  the  commissioners  by  affirmance  of  the 
order,  with  $10  costs  and  disbursements.  See 
Matter  of  Board  of  Water  Commissioners,  65 
App.  Div.  77,  66  N.  Y.  Supp.  1005;  Matter  of 
Prospect  Park  4  O.  L  R,  R.  Co.,  86  N.  Y.  489. 

In  re  NEW  YORK  CONNECTING  R.  CO. 

^Supreme  Court,  Appellate  Division,  Second  De- 
partment May  29,  1913.)  In  the  matter  of 
the  application  of  the  New  York  Connecting 
Railroad  Company  to  acquire  by  eminent  do- 
main certain  parcels  of  land,  in  which  Marie 
Vancuzo  and  others  appear  adversely. 

PER  CmilAM.  Order  affirmed,  with  $10 
costs  and  disbursements  to  respondents  Domes, 
Ulso  with  $10  costs  and  disbursements  (one  bill 
only)  to  the  petitioner  against  the  other  appel- 
lants. 

NEW  YORK  LIFE  INS.  CO.,  Respondent, 
V.  MANNING,  Appellant.  (Supreme  Court, 
Apellate  Division,  First  Department  May  29, 
1913.)  Action  by  the  New  York  Life  Insur- 
ance Company  against  Mary  Manning,  as  exec- 
utrix, etc.  G.  P.  Foulk,  of  New  York  City, 
for  appellant    J.  H.  Mcintosh,  of  New  York 


aty,  for  respondent  No  opfadon.  Jodgment 
(124  N.  Y.  Supp.  775)  affirmed,  with  costs,  on 
opinion  of  Lehman,  J.    Order  filed. 

In  re  NEW  YORK  lAFB  INS.  4  TRUST 
CO.  (Supreme  Court,  Appellate  IMvision,  First 
Department  June  20,  1913.)  In  the  matter  of 
the  accounting  of  the  New  York  life  Insurance 
4  Trust  Company,  executor,  etc.,  of  EMwin  C. 
Philbrick,  deceased.  No  opinion.  Decree  af- 
firmed, with  costs.  Order  filed.  See.  also.  139 
N.  Y.  Supp.  696. 

In  n  NEW  YORK  TAXICAB  00.  (Su- 
preme Court,  Appellate  Division,  Urst  Deiwrt- 
ment  June  6,  1913.)  In  the  matter  of  the 
New  York  Taxicab  Company.  No  opinion. 
Motion  denied,  with  $10  costs.  Order  filed. 
See,  also,  160  App.  Div.  927,  186  N.  Y.  Snpp. 
1129.  

In  re  NICHOLS.  (Supreme  Court,  Appellate 
Division,  First  Department  July  11,  1913.) 
In  the  matter  of  Henz^  J.  Nichols.  No  opinion. 
Referred  to  official  referee.  Settle  order  on  no- 
tice. 


NICHOLS,  AppeUant,  r.  HASCO  BLDG. 
CO.  et  al.,  Respondents.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  May  20, 
19130  Action  by  Wendell  L.  Nichols  against 
the  Hasco  Building  Company  and  others.  H. 
Groldmark,  of  New  York  City,  for  appellant 
S.  Gerard,  of  New  York  City,  for  respondents. 
No  opinion.  Judgment  affirmed,  with  costs. 
Order  filed. 

NICOUD  ▼.  NEW  YORK  LIFE  INS.  CO. 
(Supreme  Court,  Appellate  Division,  Second 
Department  May  29,  1913.)  Action  by  Rose 
L.  Nicoud  against  the  New  York  life  Insu^ 
ance  Company. 

PER  CURIAM.  Motion  granted,  on  pay- 
ment by  the  defendant  of  the  taxable  costs  m 
the  Court  of  Appeals  to  this  date,  with  leave  to 
plaintiff  to  apply  to  the  Court  of  Appeals  for 
permission  to  withdraw  her  appeal  and  proceed 
with  a  new  trial,  if  so  advised.  See,  also,  149 
App.  Div.  784,  184  N.  Y.  Supp.  U9. 


NIMCKB  V.  STAR  CO.  (Supreme  <3ourt, 
Appellate  Division,  First  Department  July  11. 
1913.)  Action  by  Frederick  J.  C.  Nimeke 
against  the  Star  Company.  No  opinion.  Ap- 
plication denied,  with  $10  costs.     Order  signed. 


NORTHERN  BANK  OF  NEW  YORK  t. 
MULLIGAN  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department  May  29,  1913.) 
Appeal  from  Special  Term,  New  York  Owmty. 
Action  by  the  Northern  Bank  of  New  York 
against  William  G.  Mulligan  and  another. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendants appealed.  From  an  order  approving 
an  undertaking  on  appeal,  plaintiff  appeals. 
Reversed.     Sumner  Ford,  of  New  York  Qtj, 
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for  appeOant     William  O.  MnUigan,  of  New 
York  (Sty,  for  respondents. 

PER  CURIAM.  The  .  plaintiff's  judgment 
was  for  |l6,216.98.  The  title  to  the  property 
of  the  t;(70  sureties  was  seriously  embarrassed 
with  liens,  some  of  which  were  under  fore- 
closure. Furthermore,  the  gross  value  of  the 
equities  of  the  several  sureties  in  such  property 
was  not  satisfactorily  proved  to  be  adequate  to 
justify  their  acceptance  as  sureties.  The  order 
appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements  of  this  appeal,  and  ap- 
plication to  approve  undertaking  denied,  with 
leave  to  defendants  to  substitute  another  under- 
taking, with  other  or  further  sufficient  sureties, 
with  leave  to  respondent  to  except  thereto,  such 
undertaking  to  be  filed  and  served,  within  10 
days  of  the  service  of  the  order  of  *this  court 
to  be  entered  hereunder,  upon  the  attorney  for 
the  respondents. 

NOETHBRN  BANK  OP  NEW  TORK  v. 
MULLIGAN  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department  July  11,  1913.) 
Action  by  the  Northern  Bank  of  New  York 
against  William  O.  Mulligan  and  another.  No 
opinion.  Motion  granted,  unless  appellants 
comply  with  terms  stated  in  order.  Order  filed. 
See,  also,  142  N.  X.  Supp.  1132. 


NUSSLE,  Respondent,  v.  BTTILDERS' 
TRUCKING  ft  MATERIAL  CO.,  Appellant, 
et  al.  {Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  27,  1913.)  Action  by 
Albert  Nussle,  as  administrator,  etc.,  of  Emlie 
Nussle,  deceased,  against  the  Builders'  Truck- 
ing &  Material  Company,  impleaded  with  oth- 
ers.   No  opinion.    Judgment  affirmed,  with  costs. 

CRD  WAT,  Respondent,  v.  KISTLER,  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  July  8,  1913.)  Ac- 
tion by  Henry  J.  Ordwav  against  Milton  S. 
Kistler,  impleaded  with  others. 

PER  CURIAM.  Interlocutory  judgment  af- 
firmed, with  costs,  with  usual  leave  to  appel- 
lant to  withdraw  demurrer  and  answer,  ui>on 
payment  of  costs  in  this  court  and  in  the  coiirt 
below. 

ORDWAT,  Respondent,  v.  ORDWAX,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Fourth  Department  June  4,  1913.)  Action  by 
Rhoda  Ordway  against  Otto  M.  Ordway. 

PISR  CURIAM.  Judgment  and  award  of 
costs  vacated,  and  the  case  remitted  to  the  trial 
court  for  the  hearing  and  disposition  of  the  is- 
sues other  than  those  framed  for  submission  to 
the  jury,  without  costs  of  this  appeal  to  either 
party.  Held,  that  the  direction  of  the  trial 
court  that  the  defendant's  counterclaim  be  dis- 
missed was  equivalent  to  a  direction  that  the 
jury  find  the  issues  then  tried  in  favor  of  the 
plaintiff,  and  that  the  further  direction  that  the 
counterclaim  b«  dismissed,  with  costs,  was  pre- 
natnie. 

ORSINO.  Respondent,  v.  ORSINO  et  al..  Ap- 
pellants.    (Supreme  Court,  Appellate  Division, 


Second  Department  June  13,  1913.)  Action 
by  Nunzio  Orslno  against  Grace  Orsino  and  oth- 
ers. No  opinion.  Judgment  affirmed  by  de- 
fault with  costs.  See,  also,  141  N.  Y.  Supp. 
1138.  

ORSINO.  Respondent,  v.  ORSINO  et  al..  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
Second  Department  June  2T,  1913.)  Action  by 
Nunzio  Orsino  against  Grace  Orsino  and 
others. 

PER  CURIAM.  Motion  granted,  upon  con- 
dition that  appellants  pay  $25  costs  and  the 
expenses  of  advertising,  and  be  ready  for  argu- 
ment when  reached ;  otherwise  motion  denied, 
with  costs.    See,  also,  142  N.  T.  Supp.  1133. 

OSBORNE,  Respondent,  v.  PRENDER- 
GAST  et  al.,  Appellants.  (Supreme  Court  Ap- 
pellate Division.  First  Department  June  6, 
1913.)  Matter  of  Thomas  W.  Osborne  against 
William  A.  Prendergast  and  another.  T.  Far- 
ley, of  New  York  City,  for  appellants.  R.  E.  T. 
Riggs,  of  New  York  City,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements.    Order  filed. 

In  n  OSHLAG.  (Supreme  Court  Appellate 
Division,  First  Department  June  6,  1913.)  In 
the  matter  of  Isidore  Oshlag.  No  opinion.  Re- 
ferred to  official  referee.  SetUe  order  on  no- 
tice. 

PAINTER,  Appellant,  v.  NASSAU  ELEC- 
TRIC R.  CO.  et  al.,  Respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  25,  1918.)  Action  by  Albert  E.  Painter 
against  the  Nassau  Electric  Railroad  Company 
and  anotiier.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

PALMER  et  al.,  Appellanto,  v.  DRIVER  et 
al..  Respondents.  (Supreme  Court,  xVppellate 
Division,  Second  Department  May  29,  1913.) 
Action  by  Henry  Palmer  and  another  against 
William  J.  Driver  and  Eugene  B.  Stacy,  in- 
dividually and  as  trustees,  etc.,  and  others.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 

In  re  PALMER'S  ESTATE.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  6,  1913.)  In  the  matter  of  the  estate  of 
Augustus   G.  Palmer,   deceased. 

PER  CURIAM.  The  answer  of  the  executor 
is  not  sufficient  to  oust  the  surrogate  of  juris- 
diction under  section  2272  of  the  Code  of  Civil 
Procedure.  Matter  of  application,  etc.,  of  Ma- 
caulay,  94  N.  Y.  574.  We  are  or  opinion  that 
justice  requires  that  the  claim  should  be  paid  ' 
forthwith,  with  interest  from  its  maturity,  and 
the  decree  of  the  Surrogate's  Court  of  West- 
chester county  is  modified  accordingly,  and,  as 
so  modified,  affirmed,  without  costs. 

PARTENFELDER  t.  PEOPLE  et  al.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment    June  20,  1918.)     Action  by  Adam 
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Partenfelder  against  the  People  of  the  State  of 
New  York  and  others,  in  which  the  Realty  As- 
sociates appeal.  No  opinion.  Motion  to  re- 
settle order  denied,  without  costs.  Motion  for 
reargument  denied,  without  costs.  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  (from 
142  N.  Y.  Supp.  915)  denied,  on  the  ground 
that  leave  is  unnecessary. 

In  re  PATTISON'S  WILL.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
6,  1913.)  In  the  matter  of  the  probate  of  a 
paper  writing  purporting  to  be  the  lasjt  will  and 
testament  of  Sarah  H.  Pattison,  deceased.  No 
opinioo.  Motion  granted,  with  costs,  as  to  all 
the  appellants  except  those  represented  by 
James  L.  Bishop,  Esq.,  as  to  whom  it  is  denied. 
See,  also.  78  Misc.  Kep.  699,  140  N.  Y.  Supp. 
47& 

PECORARO,  Respondent,  t.  HANOVER 
TELEPHONE  CO.,  Appellant,  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
Jnne  4,  1913.)  Action  by  Samuel  Pecoraro,  an 
infant,  etc.,  against  the  Hanover  Telephone  Com- 
pany, impleaded  with  others.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 

PEETLUK  y.  JACKLOWITZ.  (Supreme 
Court,  Appellate  Term,  First  Department. 
June  24,  1913.)  Appeal  trom  Municipal  Court, 
Borough  of  The  Bronx,  Second  District  Ac- 
tion by  Ellis  W.  Peetluk  against  Samuel  Jack- 
lowitz.  From  a  judgment  for  plaintiff  after  a 
trial  by  the  court  without  a  jury,  defendant  ap- 
peals. Reversed,  and  new  trial  ordered.  Reu- 
ben Dortman,  of  New  York  City,  for  appellant 
Bernard  S.  Deutsch,  of  New  York  City,  for  re- 
spondent. 

PER  CURIAM.  Judgment  reversed,  on  the 
authority  of  Milton  Schnaier  Co.  v.  Grigsby,  132 
App.  Div.  854,  117  N.  Y.  Supp.  455,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide 
the  event 


PENNSYLVANIA  B.  CO.  v.  TITUS.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment July  11,  1913.)  Action  by  the  Pennsyl- 
vania Railroad  Company  against  James  L.  Ti- 
tus. No  opinion.  Motion  granted.  Order  filed. 
See,  also,  156  App.  Div.  £30,  142  N.  Y.  Supp. 
43. 

PEOPLE,  Respondent,  v.  ALBERGO,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  July  25,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Joseph  Albergo.  No  opinion.  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions  affirmed. 


PEOPLE  V.  ANHUT.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  July  11, 
1913.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  John  N.  Anhut.  No  opin- 
ion. Motion  granted;  time  extended  to  August 
8th.    Settle  older  on  notice. 


PEOPLE,  Respondent  v.  APPO,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 


partment May  23,  1913.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  Ser- 
via  Appo.  No  opinion.  Judgment  of  convic- 
tion of  the  Court  of  Special  Sessions  affirmed. 


PEOPLE,  Respondent,  v.  CALIBRETTO, 
Appellant,  ^upreme  Court,  Appellate  Divi- 
sion. Second  Department.  June  6.  1913.)  Pro- 
ceeding by  the  People  of  the  'State  of  New 
York  against  Francisco  Calibretto.  No  opinion. 
Motion  denied.    See,  also,  141  N.  Y.  Supp.  113C. 

PEX>PLB,  Respondent,  v.  CINCOTTA,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  6,  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Antonio  Cincotta.  No  opinion.  Mo- 
tion denies. 

PEOPLE,  Respondent  ▼.  COHEN,  Apoel- 
lant.  (Supreme  Court,  Appellate  Divisiont  Sec- 
ond Department  May  23.  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Sadie  Cohen.  No  opinion.  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions  affirmed. 

PEOPLE,  Respondent  v.  CUCCIA,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Second  Department.  July  25,  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Dominick  Cuccia.  No  opinion.  Judg- 
ment of  conviction  of  the  County  Court  of 
Kings  county  affirmed. 

PEOPLE,  Respondent,  V.  DECKBNBROCK, 

Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  Jnne  6,  1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Barney  Deckenbrock. 

PER  CURIAM.  The  practice  is  irregular. 
See  Code  Cr.  Proc.  IS  528,  529.     Application 

Sursuant  to  these  sections  ma^  be  made  to  any 
ustice  of  this  Appellate  Division. 

PEOPLE,  Respondent,  v.  DB  FALCO,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  July  25,  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Vincenzo  De  Falco.  No  opinion.  Judg- 
ment of  conviction  of  the  County  Court  of 
Kings  county  affirmed. 

PEOPLE,  Respondent,  t.  FARBEIEL,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
First  Department  June  13.  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Philip  Farber.  C.  S.  Rosenthal,  of 
New  York  City,  for  appellant.  L.  Fabricant  of 
New  York  City,  for  the  People.  No  opinion. 
Judgment  affirmed.  -  Order  filed. 


PEOPLE  V.  FISHER  et  al.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
28,  1913.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Mary  L.  Fisher ;  Le 
Roy  Crawford  intervening  as  party  defendant 
No  opinion.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  (from  141  N.  Y.  Supp.  1136) 
granted,  and  question  for  review  certifi«l. 
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PEOPLE,  RespoDdent,  ▼.  FISHMAN,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
First  Department  June  20,  1913.)  Proceed- 
ing by  tne  People  of  the  State  of  New  York 
against  Bamet  Fishman.  E.  T.  Taliaferro,  of 
New  York  City,  for  appellant  (G.  Z.  Medalie, 
of  New  York  City,  for  the  People.  No  opinion. 
Judgment  affirmed.     Order  filed. 

PEOPLES,  Respondent,  y.  S^IEDMAN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department  June  18,  1013.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Philip  Friedman.  K.  H.  Rosenberg,  of 
New  York  City,  for  appellant  6.  Z.  Medalie, 
of  New  York  City,  for  the  People.  No  opinion. 
Judgment  aSirmed.  Order  filed.  See,  also,  141 
N.  f.  Supp.  1136. 

PEOPLE,  Respondent  v.  FUCILLO,  Appel- 
lant (Supreme  Court.  Appellate  Division,  Sec- 
ond Department  May  23,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Minnie  Fucillo.  No  opinion.  Motion  to  dis- 
miss aroeal  granted. 

PEOPLE,  Respondent,  v.  QANDOLFO,  Ap- 
pellant^ (supreme  Court,  Appellate  Division, 
First  Department  June  20.  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  Yoik 
against  Angelo  Gandolfo.  J.  Weber,  of  New 
York  City,  for  appellant  L.  Pabricnnt,  of  New 
York  City,  for  the  People.  No  opinion.  Judg- 
menx  adSrmed.    Order  filed. 

PEOPLE.  Respondent  v.  GATELLE^  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department  June  20,  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Pedro  Gatelle.  H.  S.  Bird,  of  New 
York  City,  for  appellant.  L.  Fabricant,  of  New 
York  City,  for  the  People.  No  opinion.  Judg- 
ment affirmed.    Order  filed. 


PEOPLE,  Respondent,  t.  GOLDSTEIN,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  May  23,  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Max  Goldstein.  No  opinion.  Judg- 
ment of  conviction  of  the  Court  of  Special  Ses- 
sions affirmed. 

PEOPLE,  Respondent,  v.  HARRIS,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  May  23,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
David  Harris. 

PER  CURIAM.  Judgment  of  conviction  of 
the  County  Court  of  Kings  county  reversed,  and 
new  trial  ordered,  for  prejudicial  error  in  tBe 
admission  of  evidence  in  relation  to  defendant's 
photograph  from  the  police  records,  with  inscrip- 
tions on  the  back  thereof,  and  also  of  conver- 
sations held  in  the  absence  of  the  defendant 
See,  also,  142  N.  Y.  Supp.  1135. 

THOMAS  and  RICH,  JJ..  dissent 

PEOPLE,  Respondents,  v.  HARRIS,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department     June  0,  1913.)     Proceeding 


by  the  People  of  the  State  of  New  York  against 
David  Harris.  No  opinion.  Motion  denied. 
See,  also,  142  N.  Y.  Supp.  1135. 

PEOPLE,  Respondent,  t.  HARTIGANt  Ap- 
peUant  (Supreme  Court,  Appellate  Division, 
First  Department  June  20,  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  John  J.  Hartigan.  J.  A.  Donnelly,  of 
New  York  City,  for  appellant.  R.  C.  Taylor  of 
New  York  City,  for  the  People.  No  opinion. 
Judgment  affirmed.    Order  filed. 

PEOPLE,  Respondents,  v.  HATTON.  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Second  Department  May  23,  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Elizabeth  Hatton.  No  opinion.  Motion 
to  dismiss  appeal  granted. 

PEOPLE,  v.  HEHNEMAN.  (Supreme  Court, 
Appellate  EKvision,  F^rst  Department  May  31, 
1913.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  William  Heineman.  No 
opinion.  Motion  granted,  and  case  set  down 
for  argument  for  June  5,  1913.) 

PEOPLE,  Respondent  v.  INDORSKY.  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  June  6,  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Joseph  Indorsky.  No  opinion.  Motion 
to  dismiss  appeal  granted. 

PEOPLE,  Respondent,  v.  JACKSON,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  First 
Department  June  13,  1913.)  Proceeding  by 
the  People  of  the  State  of  New  York  against 
Edgar  R.  Jackson.  G.  D.  Lamb,  of  New  York 
City,  for  appellant  R.  C.  Taylor,  of  New  York 
City,  for  the  People.  No  opinion.  Judgment 
and  order  affirmed.    Order  filed. 

PEOPLE,  Respondent  v.  JUBLL,  Appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department  June  13,  1913.)  Proceeding  by 
the  People  of  the  State  of  New  York  against 
Christian  S.  Juell.  No  opinion.  Judgment  of 
conviction  of  the  County  Court  of  Kings  coun- 
ty affirmed  by  default  See,  also,  141  N.  Y. 
Supp.  1138.  

PEOPLE,  Respondent,  v.  KORNDAHL,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department.  June  20,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
John  E.  Korndahl.  S.  J.  Siegel,  of  New  York 
City,  for  appellant.  R.  S.  Johnstone,  of  New 
York  City,  for  the  People.  No  opinion.  Judg- 
ment aSirmed.  Order  filed.  See,  also,  141  N.  Y. 
Supp.  1138. 

PEOPLE  v.  LAWLOR  et  «!.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  20,  1913.)  Proceeding  by  the  People  of 
the  State  of  New  York  ai:aiDst  Owen  Lawlor  and 
another.  No  opinion.  Motion  to  dismiss  appeal 
granted.    Order  filed. 

PEOPI>E,  Respondent  ▼.  LAYDON,  Appel- 
lant    ^Supreme    Court,   Appellatie    Division, 
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Second  Department  Jnly  2R,  191S.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Frank  Laydon.  No  opinion.  Judgment 
of  conviction  of  the  Coun^  Court  of  Kings 
county  affirmed.  See,  also,  166  App.  Div.  909, 
141  N.  Y.  Supp.  1138. 

PEOPLE,  Respondent,  t.  LOORGE,  Appel- 
lant (Supreme  Court,  Appellate  Division,  First 
Department.  June  13,  1913.)  Proceeding  by 
the  People  of  the  State  of  New  Tork  against 
Solomon  H.  Loorge.  M.  Brown,  of  New  York 
City,  for  appellant  L.  Fabricant,  of  New  York 
City,  for  the  People.  No  opinion.  Judgment  af- 
firmed. Order  filed.  See,  also,  141  N.  Y.  Supp. 
1138. 

PEOPLE,  Respondent,  v.  MARinijE,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Third  Department  July  8,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
John  Markle.  No  opinion.  Judgment  of  con- 
viction of  County  Court  of  Sullivan  county  af- 
firmed. 

PEOPLE,  Respondent  v.  MUNGER,  Appel- 
lant (Supreme  Court  Appellate  Division,  Sec- 
ond Department  July  25,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Lena  Munger.  No  opinion.  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions  affirmed. 
See.  also,  156  App.  Div.  916,  141  N.  Y.  Supp. 
1139.  ^^^ 

PEOPLE,  Respondent,  v.  NADEL,  Appellant, 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  June  20,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Louis  Nadel,  impleaded  with  others.  C.  L.  Jor- 
dan, of  New  York  City,  for  appellant  O.  Z. 
Medalie,  of  New  York  City,  for  the  People.  No 
opinion.  Judgment  affirmed.  Order  filed.  See, 
also,  156  App.  Div.  937,  140  N.  Y.  Supp.  1136. 

PEOPLE  V.  O'DAY.     (Supreme  Court,  Ap- 

?ellate  Division,  EUrst  Department  June  6, 
913.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  Daniel  O'Day.  No  opinion. 
Motion  granted.    Order  filed. 


PEOPLE,  Respondent  v.  QUALEY,  Appel- 
lant (Supreme  Court,  Appellate  Division,  First 
Department  June  20,  1913.)  Proceeding  by 
the  People  of  the  State  of  New  York  against 
John  A.  Qualey.  A.  H.  Evans,  of  New  York 
City,  for  appellant  R.  S.  Johnstone,  of  New 
York  City,  for  the  People.  No  opinion.  Judg- 
ment and  order  affirmed.    Order  filed. 


PEOPLE,  Respondent  v.  RIZZO,  Appellant 

i Supreme  Court,  Appellate  Division,  Second 
>epartment  May  23, 1913.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  Do- 
nate Rizzo.  No  opinion.  Judgment  of  convic- 
tion of  the  County  Court  of  Kings  county  af- 
firmed. 

PEOPLE,  Reapondent,  ▼.   ROMANO  et  aL, 
Appellants.     (Supreme  Court,  Appellate  Divi- 


sion, Second  Department.  Jane  27, 1918.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Santo  Romano  and  another.  No  opin- 
ion. Judgment  of  conviction  of  the  County 
Court  of  Kings  connty  affirmed. 

PEOPLE  V.  ROSE  et  al.  (Supreme  Court 
Appellate  Division,  Second  Department  May 
23,  1913.1  Proceeding  by  the  People  of  the  State 
of  New  York  against  Mae  Rose  and  others.  No 
opinion.  Judgment  of  conviction  of  the  Court  of 
Special  Sessions  affirmed. 

PEOPLE^  Respondent,  t.  SALAVANNO,  Ap- 

gellant  (Supreme  Court,  Appellate  Division, 
econd  Department  May  23,  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Alexander  Salavanno.  No  opinion.  Mo- 
tion to  dismiss  appeal  granted. 

PEOPLE,  RespondentTv.  SALOMON,  Ap- 
pellant (Supreme  Court,  Appellate  Divirion, 
First  Department  Jane  20,  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Charles  Salomon.  C.  L.  Jordan,  of  New 
York  City,  for  appellant  R.  S.  Johnstone,  of 
New  York  City,  for  the  People.  No  opinion. 
Judgment  and  order  affirmed.     Order  filed. 

PEOPLE,  Respondent,  t.  SCHNEIDER  et 
al..  Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  6,  1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Sarausch  Schneider  and  others.  No 
opinion.  Appeal  dismissed  by  default  and  star 
vacated.  See,  also,  141  N.  Y.  Supp.  U40;  142 
N.  Y.  Supp.  U36.  

PEOPLE  V.  SCHNEIDER  et  al.  (Supreme 
Court  Appellate  Division,  Second  Department 
June  13,  1913.)  Proceeding  by  the  People  of 
the  State  of  New  York  against  Barausch  (or 
Baruch)  Schneider  and  others. 

PER  CURIAM.  Motion  to  open  default 
granted,  on  condition  that  defendants  perfect 
their  appeal,  place  the  case  at  the  foot  c^  the 
present  calendar,  and  be  ready  for  argument 
when  reached ;  otherwise,  motion  denied.  Mo- 
tion for  stay  denied,  unless  defendants  file  a 
bond  to  secure  the  judgment  See,  also,  142  N. 
Y.  Supp.  1136. 

PEOPLE  V.  SCHTJLB.  (Supreme  Coart  Ap- 
pellate Division,  First  Department  Jaly  11, 
1913.)  Proceeding  by  the  People  of  the  Stete 
of  New  York  against  Alfred  Schule.  No  opinion. 
Motion  granted;  time  extended  to  August  1st 
Settle  order  on  notice. 


PEOPLE,  Respondent  v.  SHULSH,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  May  23,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Frank  Shulse.  No  opinion.  Motion  to  dismiss 
appeal  granted. 

PEOPLE  V.  SILVERSTBIN.  (Supreme 
Court,  Appellate  Division,  EHrst  Department 
July  11,  WIS.)     Proceedins  by  tha  People  of 
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the  State  of  New  ToA  against  Edward  Silver- 
stein.  No  opinion.  Motion  granted;  time  ex- 
tended to  Aagast  Ist.    Settle  order  on  notice. 

PEOPLE,  Reapondent,  v.  SORIANO,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  June  20,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York,  on 
complaint  of  Theresa  Soriano,  against  Joseph 
Soriano. 

PER  CURIAM.  Motion  denied,  upon  the 
ground  that,  pursuant  to  the  provisions  of  sec- 
tions 74  and  94,  c.  669,  of  the  Laws  of  1910, 
and  title  3,  part  5,  of  the  Code  of  Criminal 
Procedure,  the  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  upon  an  appeal  in 
this  proceeding  is  final.  See,  also,  141  N.  T. 
Sopp.  1140. 

PEOPLE,  Respondent,  v.  STEWART.  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Third  Department.  July  8,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Edward  Stewart.  No  opinion.  Jodgment  of 
conviction  affirmed. 

PEOPLE  V.  STILWELL  et  al.  (Supreme 
Oonrt,  Appellate  Division,  First  Department. 
May  31,  1913.)  Proceeding  by  the  People  of 
the  State  of  New  York  against  Arthur  D.  Stil- 
well  and  others.  No  opinioi..  Motion  granted, 
and  case  set  down  for  June  2,  1913.  See,  also, 
78  Misc.  Rep.  96,  138  N.  Y.  Supp.  693;  142 
N.  Y.  Supp.  8JB1. 

PEOPLE,  Respondent,  v.  STONE,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  July  25,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Alfred  Stone. 

PESt  CURIAM.  Judgment  of  conviction  and 
order  of  the  County  Court  of  Kings  county  af- 
firmed. 

JENKS,  P.  J.,  and  CAKR,  J.,  dissent 


PEOPLE,  Respondent,  v.  WINTER,  Appel- 
lant. (Supreme  Court,  Appellate  Divisibn,  Sec- 
ond Department  June  27,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Frank  Winter,  alias  Smith.  No  opinion.  Judg- 
ment of  conviction  of  the  County  Court  of 
Kings  county  affirmed. 

PEOPLE  ex  rel.  ALLOCCA,  Appellant,  v. 
WARDEN  OF  CITY  PRISON,  Respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. May  23,  1913.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  Ralph  Ailocca,  against  the  Warden  of 
the  City  Prison.  No  opinion.  Motion  to  dis- 
miss appeal  granted.  See,  also,  141  N.  Y. 
Supp.  1140. 

PEOPLE  ex  rel.  BBAUN  v.  HENNESSY  et 
al..  Board  of  Assessors.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  29, 
1913.)  Proceeding  by  the  People  of  the  State 
of  New  York,  on  relation  of  Barbara  Braun, 
individually  and  as  execntrix,  etc.,  acainst  Jos- 

142N.Y.S.— 72 


eph  P.  Hennesay  and  others,  composing  the 
Board  of  Assessors  of  the  Cit^  of  New  York. 
No  opinion.  Writ  of  certiorari  dismissed,  with 
$50  costs. 

PEOPLE  ex  rel.  BRETSCH  v.  BOARD  OF 
EDUCATION  OF  CITY  OF  NEW  YORK  et 
al.  (Supreme  Court,  Appellate  Division,  Sec- 
ond liepartment  June  6,  1913.)  Proceeding 
by  the  People  of  the  State  of  New  York,  on 
the  relation  of  Homer  L.  Bretsch,  against  the 
Board  of  Education  of  the  City  of  New  York 
and  others.  No  opinion.  Motion  denied,  with 
$10  costs.     See,  also,  141  N.  Y.  Supp.  1141. 


PEX)PLB  ex  rel.  CASSISO,  Appellant  v. 
WARDEN  OF  CITY  PRISON,  Respondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department  June  6,  1913.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  Antonio  Cassiso,  against  the  Warden 
of  the  City  Prison.  No  opinion.  Motion  to 
dismiss  appeal  granted. 

PEOPLE  ex  rel.  CLANCY  v.  WALDO,  Po- 
lice Com'r,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  20, 
1913.)  Proceeding  by  the  People  of  the  State 
of  New  York,  on  the  relation  of  Peter  Clancy, 
against  Rhinelander  Waldo,  as  Police  Commis- 
sioner. T.  A.  Leary,  of  New  York  City,  for 
relator.  H.  Crone,  of  New  York  City,  for  re- 
spondent No  opinion.  Writ'  dismissed,  and 
proceedings  affirmed,  with  costs.    Order  filed. 

PEOPLE  ex  reL  DAMSKY,  Respondent,  v. 
COHEN,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  May  23, 
1913.)  Proceeding  by  the  People  of  the  State 
of  New  York,  on  complaint  of  Estelle  Damsky, 
against  Julius  Cohen.  No  opinion.  Motion  de- 
nied, upon  condition  that  appellant  serve  bis 
case,  place  the  same  on  the  next  calendar,  and 
be  ready  for  argument  when  reached;  other- 
wise, motion  granted. 

PEOPLE  ex  rel.  DAWKINS,  Appellant,  v. 
WARDEN  OF  SING  SING  PRISON,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department  May  23,  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York, 
on  the  relation  of  George  Da wkins,  against  the 
Warden  of  Sing  Sing  Prison.  No  opinion. 
Motion  to  dismiss  appeal  granted. 

PEOPLE  ex  rel.  DEANS  r.  WALDO,  Com'r. 
(Supreme  Court,  Appellate  Division.  B'irst  De- 
partment.    June  20,  1913.)     Proceeding  by  the 

People  of  the  State  of  New  York,  on  the  rela- 
tion of  William  Deans,  against  Rhinelander 
Waldo,  as  CommisBioner.  N.  J.  Slicklen,  of 
New  York  City,  for  relator.  H.  Crone,  of  New 
York  City,  for  respondent.  No  opinion.  Writ 
dismissed,  and  proceedings  affirmed,  with  costs. 
Order  filed. 

PEOPLE  ex  rel.  INGERSOLL  v.  SMITH  et 
al.  (Supreme  Court,  Appellate  Division,  Third 
Department  July  8,  1913.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
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relation  of  Charie*  IngenoU,  against  Isaac  E. 
Smith  aod  others,  as  trustees,  etc.,  of  St.  Jobns- 
ville  &  Union  Mills. 

PBR  CURIAM.  Determination  confirmed, 
with  $50  costs  and  disbarsementa. 

HOWARD,  J.,  dissents. 


PBOPr.R  ex  rel.  KAI>CHBIM,  Appellant,  v. 
WARDEN  OF  CITY  PRISON,  Respondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  6,  1913.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  Rose  Kalcbeim,  against  the  Warden 
of  the  City  Prison.  No  opinion.  Motion  to 
dismiss  appeal  granted. 

PEOPLE  ex  rel.  KING,  RICE  4  GANBY 
CO.,  Appellant,  t.  PRENDEIUJAST.  Comp- 
troller, Respondent  (two  cases).  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  20,  ]ftl3.)  Proceeding  by  the  People  of 
the  State  of  New  York,  on  the  relation  of  the 
King.  Rice  &  Ganey  Company,  against  William 
A.  Prendergast,  as  Comptroller,  etc.  C.  V. 
Pallister,  of  New  York  City,  for  appellant.  T. 
Farley,  of  New  York  City,  for  respondent.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 

PEOPLE  ex  rel.  KINGS  (X)UNTY  LIGHT- 
ING CO.  v.  PUBLIC  SERVICE  COMMIS- 
SION. (Supreme  Court,  Appellate  Division, 
First  Department  June  20,  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York, 
on  the  relation  of  the  Kings  0>unty  Ldghting 
Company,  against  the  Public  Service  Commis- 
sion. No  opinion.  Motion  granted ;  questions 
certified  to  be  settled  on  settlement  of  order, 
which  may  be  noticed  for  July  8tli. 

PEOPLE  ex  rel.  KOTTBMAN  v.  WALDO, 
Police  Com'r.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  June  27,  1913.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Frederick  R,  Kotte- 
man,  against  Rhinelander  Waldo,  as  Police 
Commissioner  of  the  City  of  New  York.  No 
opinion.  Determination  confirmed,  with  $50 
costs  and  disbursements. 

PEOPLE  ex  rel.  MASSOLLES  et  aL,  Ap- 
pellants, V.  HENNESSY  et  aL,  Board  of  Asses- 
sors, Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department  June  13,  1913.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Frederick  Massolles 
and  another,  against  Joseph  P.  Hennessy  and 
others,  composing  the  Board  of  Assessors  of  the 
City  of  New  York.  No  opinion.  Order  affirm- 
ed, with  $10  costs  and  disbursements,  as  matter 
of  law,  and  not  in  the  exercise  of  discretion. 

PEOPLE  ex  rel.  MITCHELL  v.  SOHMER, 
State  Comptroller.  (Supreme  Conrt,  Appellate 
Division,  Third  Department  June  9,  1913.) 
Appeal  from  Special  Term.  Application  for 
mandamus  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  John  Mitchell,  against 
Milliam  Sohmer,  Comptroller  of  the  State  of 
New  York,  to  compel  the  defendant  to  issue 
a  -warrant  upon  the  State  Treasurer  for  Ua 


salary  as  Commissioner  of  Labor  of  the  State. 
From  an  order  denyiM  the  application,  relator 
appeals.  Affirmed.  Herrick  «  Herrick,  of  Al- 
bany (D.  Cady  Herrick,  of  Albany,  of  counsel), 
for  appellant  Thomas  Carmody,  Atty.  Gen., 
and  J.  A.  Kellogg,  Deputy  Atty.  Gen.,  for  re- 
spondent 

PER  CURIAM.  Order  affirmed,  without 
costs,  as  matter  of  law,  and  not  as  a  matter  of 
discretion. 

WOODWARD,  J.  (dissenting).  I  dissent  It 
seems  to  me  that  the  meaning  of  the  statutes 
under  consideration  as  applicable  to  this  case 
is  clear.  Williams'  term  of  office  expired  De- 
cember 81,  1912.  Thereafter  in  pursuance  of 
law  the  Governor  sent  to  the  Senate  the  name 
of  a  person  to  fill  the  vacancy  "deemed  to  exist" 
for  the  purpose  of  filling  the  office.  The  Senate 
rejected  the  nomination.  This  performance  was 
repeated,  and  the  Senate  adjourned,  leaving 
Williams  the  actual  incumbent  of  the  office  and 
the  Senate  in  recess.  Under  this  situation  the 
Governor  was  powerless  on  his  own  motion  to 
terminate  the  official  life  of  the  incumbent  and 
appoint  a  successor.  This  the  Governor  has 
not  done  or  sought  to  do.  The  holdover  then 
resigned  and  left  the  office  without  an  incum- 
bent, or  any  deputy  to  place  in  charge,  who 
could  perform  all  tbe  duties  imposed  by  law  up- 
on the  commissioner.  So  an  actual  vacancy  ex- 
isted ;  not  a  qualified  or  constructive  one.  That 
vacancy  was  not  created  by  the  expiration  of 
Williams'  term  of  office,  but  by  his  act  of  resig- 
nation. The  Senate  was  not  in  session  when 
this  vacancy  was  created.  A  new  duty  con- 
fronted tbe  Governor,  and  he  properly  discharg- 
ed it  by  filling  the  vacancy  thus  created.  I  vote 
to  reverse  the  order. 

HOWARD,  J.,  concurs  with  WOOD- 
WARD, J. 

PEOPLE  ex  rel.  NEW  YORK,  B,  &  M.  B. 
RY.  CO.  et  al.  v.  PRENDERGAST.  Comptrol- 
ler et  al.  (Supreme  Court,  Appellate  Division. 
Second  Department  Jnly  25,  1913.)  Proceed- 
ing by  the  People  of  the  State  of  New  York,  on 
the  relation  of  the  New  York,  Brooklyn  &  Man- 
hattan Beach  Railway  Company  and  the  Long 
Island  Railroad  Company,  against  William  A. 
Prendergast,  as  Comptroller,  and  others,  in 
which  John  Williams,  Commissioner  of  Labor, 
etc.,  intervened.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 

PEOPLE  ex  rel.  NEW  YORK  CENT.  &  H. 
R.  R.  CO.  V.  WOODBURY  et  al.  (Supreme 
Court  Appellate  Division,  Third  Department 
July  8,  1913.)  Proceeding  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany, against  Egburt  E.  Woodbury  and  others, 
State  Board  of  Tax  Commissioners,  in  which 
the  City  of  Buffalo  intervened.  No  opinion. 
Order  modified,  by  excluding  Austin  street  from 
the  assessment,  and,  as  modified,  affirmed,  witb- 
oat  costs. 

PEOPLE  ex  rel.  NEW  YORK  EDISON  CO. 
V.  McCALL  et  al.  (Supreme  Court,  Appellate 
Division.     First  Department     July  10,  1913.) 
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Certiorari  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  the  New  York  Edison 
Company,  asrain<<t  Edward  EJ.  McCall  and  oth- 
ers, as  the  Board  of  Prblic  Service  Commiss'on- 
ers,  and  another.  Writ  dismissed,  and  order 
affirmed.  See,  also,  100  N.  E.  705.  Morgan  J. 
O'Brien,  of  New  York  City,  for  relator.  Gra- 
ham Sumner,  of  New  York  City,  for  respondent 
Long  Acre  Electric  Light  &  Power  Co. 

PER  CURIAM.  Writ  dismissed,  and  order 
sustained,  with  $50  costs  and  disbursements. 

INGRAHAM,  P.  J.  (dissenting).  I  dissent 
from  the  dismissal  of  this  writ,  on  the  ground 
stated  in  the  dissenting  opinion  of  Ji'dge  Miller 
in  151  App.  Div.  a32,  136  N.  Y.  Supp.  1031, 
in  which  opinion  T  concnrred.  I  think  he  there 
demonstrates  that  this  so-called  secondary  fran- 
chise had  never  been  operated  by  the  American 
Electric  Illuminating  Company  prior  to  1907, 
and  that  therefore  this  respondent  was  not  au- 
thorized to  begin  construction  without  the  per- 
mission of  the  Public  Service  Commission.  It  is 
only  necessary  to  refer  to  Judge  Miller's  opin- 
ion as  the  basis  of  my  dissent  upon  this  ground. 
I  also  dissent  upon  the  ground  that  the  respond- 
ent never  acquired  title  to  the  franchise  granted 
to  the  American  Electric  Illuminating  Company 
by  the  city  of  New  York,  and  therefore  cannot 
be  said  to  be  the  successor  of  that  company,  or 
to  have  acquired  any  of  the  rights  that  were 
granted  to  the  American  Electric  Illuminating 
Company  by  the  city  of  New  York  or  by  the 
state  of  New  York  to  operate  an  electric  plant 
in  the  city  of  New  York.  My  reasons  for  that 
dissent  are  stated  in  Matter  of  the  Long  Acre 
Electric  Light  &  Power  Co.,  117  App.  Div. 
92,  102  N.  Y.  Supp.  242,  and  that  dissent  was 
further  expressed  In  People  ex  rel.  Long  Acre 
Light  &  Power  Co.  v.  Public  Service  Commis- 
sion, 137  App.  Div.  821,  122  N.  Y.  Supp.  641. 
I  also  think  the  granting  of  this  order,  based 
as  it  is  upon  the  absolute  right  of  the  respond- 
ent to  construct  an  electric  plant  in  the  city  of 
New  York,  was  in  opposition  to  the  decision  of 
the  Court  of  Appeals,  on  an  appeal  from  a  de- 
cision of  this  court  in  207  N.  Y.  88,  100  N.  B. 
705.  As  I  read  that  opinion,  it  expressly  deter- 
mines that  the  respondent  had  not  the  right  to 
erect  its  plant  in  the  city  of  New  York,  with- 
out having  obtained  the  ^rmission  of  the  prop- 
er commission.  By  sections  69  and  55  of  the 
Public  Service  Commission  Law  (chapter  429, 
Laws  1907),  it  is  required  that  the  Public  Serv- 
ice Commission  should  determine,  independent- 
ly of  the  rights  theretofore  granted  to  any  cor- 
poration not  actually  exercising  its  franchise, 
whether  the  public  interest  required  such  cor- 
poration to  construct  its  plant  and  furnish  elec- 
tricity to  the  public.  There  has  been  no  such  de- 
termination by  the  Public  Service  Commission 
in  this  case.  It  simply  determined,  as  a  matter 
of  law,  that  this  respondent  was  entitled  to  con- 
struct its  plant,  and  therefore  the  Public  Serv- 
ice Commission  was  bound  to  give  its  permis- 
sion. As  I  read  the  decision  of  the  Court  of 
Appeals,  the  Public  Service  Commission  was  re- 
quired to  determine  that  question  for  itself,  and 
only  authorized  the  construction  and  operation 
of  this  plant  by  the  respondent,  if  in  its  judg- 
ment the  public  interest  required  it.  Until  such 
a  determination  has  been  had,  and  such  permis- 


sion expressly  given,  the  respondent  is  not  en- 
titled to  construct  its  plant  or  operate  this 
franchise.  It  is  unnecessary  for  me  to  do  more 
than  thus  indicate  the  grounds  of  my  dissent. 


PEOPLE  ex  rel.  NEW  YORK  &  R.  B.  RY. 
CO.,  Appellant,  v.  STATE  BOARD  OP  TAX 
COM'RS,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  June  20, 
1913.)  Proceeding  by  the  People  of  the  State 
of  New  York,  on  the  relation  of  the  New  York 
&  Rockaway  Beach  Railway  Company,  against 
the  State  Board  of  Tax  Commissioners,  in 
which  the  City  of  New  York    intervened. 

PER  CURIAM.  Orders  (140  N.  Y.  Supp. 
681)  a£Srmed,  with  $10  costs  and  disbursements 
on  the  opinion  of  Blackmar,  J.,  at  Special 
Term. 

THOMAS,  X,  not  Toting. 


PEOPLE  ex  rel.   O'CONNOR   t.   WALDO, 

Police  Com'r.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  May  29,  1913.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Joseph  O'Connor, 
against  Rhinelander  Waldo,  as  Police  Commis- 
sioner of  the  City  of  New  York. 

PER  CURIAM.  Determination  annulled, 
and  relator  restored  to  his  position,  with  ^50 
costs  and  disbursements,  on  the  ground  that, 
giving  to  the  relator  the  presumption  of  inno- 
cence, the  evidence  on  which  the  dismissal  was 
based  (the  charges  involving  the  commission  of 
a  crime)  was  insufficient  to  warrant  a  dismissal. 
People  ex  rel.  McAuley  v.  Baker,  139  App. 
Div.  148,  150,  123  N.  Y.  Supp.  493.  See.  also, 
141  N.  Y.  Supp.  1141. 

HIRSCHBERO,  J.,  not  voting. 

PEOPLE  ex  rel.  OLSON,  Appellant,  v. 
ARMSTRONG  et  al..  Respondents.  (Supreme 
Court,  Apnellate  Division,  Second  Department. 
July  25,  1913.)  Proceeding  by  the  People  of 
thp  State  of  New  York,  on  the  relation  of  John 
Olson,  against  Traverse  A.  Armstrong  and  oth- 
ers. Mo  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 

PEOPLE  ex  rel.  PiNB,  Appellant,  t.  MOR- 
ROW et  al..  Respondents.  (Supreme  Court, 
Appellate  Division,  First  Department  June  6, 
1913.)  Proceeding  by  the  People  of  the  State 
of  New  York,  on  the  relation  of  Jacob  Pine, 
against  James  M.  Morrow  and  others.  N.  Co- 
hen, of  New  York  City,  for  appellant.  A.  De 
Roode,  of  New  York  City,  for  respondents.  No 
opinion.  Order  afSrmed,  with  $10  costs  and 
disbursements.  Order  filed.  See,  also,  141  N. 
Y.  Supp.  1142. 

PEOPLE  ex  rel.  REYNOLDS  v.  WAM)0, 
Police  Com'r.  ^upreme  Court  Appellate  Di- 
vision, Second  Department  June  27,  1913.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Joseph  R.  Reynolds, 
against  Rhinelander  Waldo,  as  Police  Commis- 
sioner of  the  City  of  New  York.  No  opinion. 
Determination  confirmed,  with  $50  costs  and 
disbursements. 
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PE»PLH  «x  reL  8BMANSKT  ▼.  JOHNSON. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  20,  1913.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  Louis  Semansky,  against  Joseph  John- 
son, as  Commissioner,  eta  A.  J.  Talley,  of 
New  York  City,  for  relator.  H.  Crone,  of  New 
York  City,  for  respondent.  No  opinion.  Writ 
dismissed,  and  proceedings  affirmed,  wiUi  costs. 
Order  filed. 

PEOPLE  ex  rel.  SHERRY  t.  WADDO,  Po- 
lice Com'r.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  23,  1913.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  William  A,  Sherry, 
against  Rhinelander  Waldo,  as  Police  Commis- 
sioner of  the  City  of  New  York.  No  opinion. 
Writ  dismissed,  and  determination  confirmed, 
with  $50  costs  and  disbursements. 

PEOPLE  ex  rel.  WELCH,  Respondent,  t. 
BARD  et  al.,  Appellants.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  June  11, 
1913.)  Proceeding  by  the  People  of  the  State 
of  New  York,  on  the  relation  of  Samuel  M. 
Welch,  against  Franklin  E.  Bard,  individually 
and  as  Treasurer  of  the  County  of  Erie,  and  the 
County  of  Erie.  No  opinion.  Order  affirmed, 
with  costs. 

PEOPLE  ex  reL  WHITE  v.  PURDY  etal., 
Com'rs.  (Supreme  Court,  Appellate  Division, 
Second  Department  June  27,  1913.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Josiah  J.  White, 
against  Lawson  Purdy  and  another.  Commis- 
sioners of  Taxes  and  Assessments,  etc.  No 
opinion.  Motion  denied,  with  $10  costs.  See, 
also,  154  App.  Div.  951,  139  N.  Y.  Supp.  1140. 

PETERS,  Respondent  ▼.  GRATTBART^  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Third  Department  July  8,  1913.)  Action  by 
Harmon  G.  Peters  agamst  Samuel  Graubart 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 

PETERSON,  Appellant   v.  LAMBERTSON 

et  al..  Respondents.  (Supreme  Court,  Appel- 
late Division,  Second  Department  June  27, 
1913.)  Action  by  Frederick  Peterson  against 
Royal  S.  Lambertson  and  another.  No  opin- 
ion.    Order  affirmed,  without  costs. 

PETRASCH  T.  SAMUELS.     (Supreme  Court, 

Appellate  Division,  First  Department.  July  11, 
1913.)  Action  by  Elza  Petrasch  against 
Jacques  Samuels.  No  opinion.  Application  de- 
nied, with  $10  costs.     Order  signed. 

PETROLING,  Respondent,  t.  BUFFALO 
L.  &  R.  RY.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Fourth  Department  June 
4,  1913.)  Action  by  Antonio  Petrolino  against 
the  Buffalo,  Lockport  &  Rochester  Railway 
Company.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 


PILLION,  Appellant,  ▼.  CITY  OF  NEW 
YORK,  Respondent  (Supreme  Court,  Appel- 
late Division,  Second  Department  May  23, 
1913).  Action  by  Evelyn  M.  Pillion  against  the 
City  of  New  York.  No  opinion.  Judgment 
unanimooaly  affirmed,  without  costs. 

P.  J.  KANE  CONTRACTING  CO.,  Respond- 
ent, T.  WILLS  &  MARVIN  CO.  et  aly^  Appel- 
lants. (Supreme  Court,  Appellate  Division, 
First  Department  June  20,  1913.)  Action  by 
the  P.  J.  Kane  Contracting  Company  against 
the  Wills  &  Marvin  Company  and  others.  J. 
T.  Mahoney,  of  New  York  City,  for  appellants. 
C.  1.  Taylor,  of  New  York  City,  for  respond- 
ent No  opinion.  Judgment  affirmed,  with 
costs.    Order  filed. 

PLYMPTON,  Appellant  ▼.  LIEBLER  et  at. 
Respondents.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  May  29,  1913.)  Ac- 
tion by  Eben  Plympton  against  Theodore  A. 
Liebler  and  another.  H.  W.  Rudd,  of  New 
York  City,  for  appellant.  M.  D.  Josephson,  of 
New  York  City,  for  respondents. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs,  on  Pollock  v.  Shnbert  Theatrical 
Co.,  146  App.  Div.  628,  131  N.  Y.  Supp.  386. 
Order  filed. 

INGRAHAM,  P.  J.,  dissents. 


POLLITZ  V.  WABASH  R.  CO.  SAME  t. 
EQUITABLE  TRUST  CO.  (Supreme  Court 
Appellate  Division,  First  Department  June  6, 
1913.)  Actions  by  James  Follitz  against  the 
Wabash  Railroad  Company,  and  against  the 
Equitable  Trust  Company.  No  opinions.  Mo- 
tions granted,  with  $10  costs.  Orders  filed. 
See,  also.  154  App.  Div.  936,  939,  139  N.  Y. 
Supp.  1140.  _____ 

POOLER,  Respondent,  V.  WARNER  et  al., 

Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  June  4,  1913.)  Ac- 
tion by  Louise  Pooler  against  Mile  Warner  and 
others.  No  opinion.  Judgment  and  order  af- 
firmed, with  costs. 


P0PPENBER(3,  AppeUant,  v.  OVERLAND- 
BUFFALO  CO..  Respondent  (Supreme  Court 
Appellate  Division,  Fourth  Department  June 
11,  1913.)  Action  by  Gustav  Poppenber? 
against  the  Overland-Buffalo  Company.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 

POTTER  T.  PICTORIAL  REVIEW  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  11,  1913.)  Action  by  Alesnn- 
der  Potter  against  the  Pictorial  Review  Com- 
pany. No  opinion.  Motion  denied,  with  SIO 
costs.  Order  filed.  See,  also,  l.'ie  App.  Div. 
874, 142  N.  Y.  Supp.  208 ;  142  N.  Y.  Supp.  1140. 

POTTER    T.    PICTORIAL    REVIEW    CO. 

(Supreme  Court  Appellate  Division,  First  De- 
partment   July  11,  1913.)     Action  by  Alezan- 
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der  Potter  acainat  the  Pictorial  ReTiew  Com- 
pany. 

PEB  CURIAM.  Motion  granted.  Leave  giv- 
en to  plaintiff  to  serve  amended  complaint  until 
August  1st,  on  payment  of  costs  in  this  court 
and  at  Special  Term  on  or  before  that  date. 
Settle  order  on  notice.  See,  also,  142  N.  Y. 
Supp.  1140.  ___„ 

PREIS,  Respondent,  v.  INTBRNATIONAL 
RT.  CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  June  11, 
1913.)  Action  by  Augusta  Preis  against  the 
International  Railway  Company.  No  opimon. 
Judgment  and  order  affirmed,  with  costs. 

In  re  PRICE'S  WILL.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  May  28, 
1913.)  In  the  matter  of  the  will  of  Ernest 
Irving  Price,  deceased.  No  opinion.  Motion 
granted,  and  appeal  dismissed. 

PURITAN  PURE  FOOD  CO.  v.  STOLL- 
WERCK  BROS.  (Supreme  Court,  Appellate 
Division,  First  Department  June  6,  1913.) 
Action  by  the  Puritan  Pure  Food  Company 
against  Stollwerck  Bros.  No  opinion.  Motion 
granted,  with  $10  costs.  Order  filed.  See,  al- 
so, 141  N.  Y.  Supp.  1143. 

RASHKOFF  v.  ERIE  R.  CO.  (Supreme 
Court  Appellate  Division,  First  Department 
July  11,  1913.)  Action  by  Hyman  RashkofF 
against  the  Brie  Railroad  Company.  No  opin- 
ion. Motion  denied.  Order  filed.  See,  also, 
141  App.  Div.  624,  126  N.  Y.  Supp.  489. 

REED,  Respondent,  v.  REED,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  20,  1913.)  Action  by  Pauline 
E.  Reed  against  Walter  H.  Reed.  M.  B.  Blu- 
menthal,  of  New  Yo^  City,  tor  appellant  R. 
E.  McKisson,  of  Cleveland,  Ohio,  for  respond- 
ent No  opinion.  Judgment  and  order  affirmed, 
with  costs.    Order  filed. 

REGIERER  v.  PASSAVANT.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  20,  1913.)  Action  by  Minna  Regierer 
against  Oscar  Passavant,  as  executor,  etc.  No 
opinion.  Application  denied,  with  $10  costs. 
Order  signed. 

In  re  REMSEN  AVE.  IN  CITY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
Second  Department  May  23,  1913.)  In  the 
matter  of  the  application  of  the  City  of  New 
York  relative  to  acquiring  title  to  Remsen  Ave- 
nue from  Utica  Avenue  to  Canarsie  Bay  Park, 
etc.  (Appeal  No.  1.)  No  opinion.  Motion  de- 
nied, without  costs.  See,  also,  153  App.  Div. 
418,  138  N.  Y.  Supp.  594. 

In  re  REMSEN  AVE.  IN  CITY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
Second  Department.  May  23,  1913.)  In  the 
matter  of  the  application  of  the  City  of  New 
York  relative  to  acquiring  title  to  Remsen  Ave- 
nue from  Utica  Avenue  to  Canarsie  Bay  Park, 


etc.  (Appeal  No.  2.)  No  opinion.  Motion 
denied,  without  costs.  See,  also,  163  App.  Div. 
916,  138  N.  Y.  Supp.  598. 

RESER,  Appellant,  v.  RESER,  Respondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
oartment.  July  26,  1913.)  Action  by  Edward 
Newton  Reser  against  Frances  Cooke  Reser. 
No  opinion.    Judgment  affirmed,  with  costs. 

In  re  REYNOLDS.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  June  4, 
1913.)  In  the  matter  of  disbarment  proceedings 
against  Walter  M.  Reynolds,  an  attorney  and 
counselor  at  law. 

PER  CURIAM.  Order  of  disbarment  enter- 
ed, striking  the  name  of  the  said  Walter  M. 
Reynolds  from  the  roll  of  attorneys  and  coun- 
selors at  law,  and  the  said  attorney  forbidden 
to  practice  as  such  in  any  of  the  courts  of  this 
state. 

RHODES  V.  THEODORE  STARRETT  CO. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment June  20,  1913.)  Action  by  Fred  D. 
Rhodes  against  the  Theodore  Starrett  -  Compa- 
ny. No  opinion.  Application  denied,  with  $10 
costs.     Order  signed. 


RICKERT-FINLAY  REALTY  CO.,  Appel- 
lant, V.  ILLINOIS  SURETY  CO.,  Respondent 
(Supreme  Court  Appellate  Division,  Second  De- 
partment. June  6,  1913.)  Action  by  the  Rick- 
ert-Finlay  Realty  Company  against  the  Illinois 
Surety  Company. 

PER  CURIAM.  Judgment  reversed,  and 
new  trial  granted,  costs  to  abide  the  event,  on 
the  ground  that  the  testimony  as  to  statements 
by  Mr.  Mackay,  in  view  of  the  evidence  of  his 
authority  as  defendant's  manager,  raised  a  ques- ' 
tion  of  waiver  for  the  jury;  also  that  defend- 
ant's return  of  Mr.  King's  itemized  statement 
of  the  expense  of  completion,  without  objection 
to  its  form,  coupled  with  a  denial  of  liability, 
waived  defendant's  right  afterwards  to  demand 
a  more  formal  certificate  by  the  architect 

RIEDMAN,  Appellant  v.  BATES,  Respond- 
ent (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  28,  1913.)  Action 
by  Edward  Riedman,  as  executor,  etc.,  against 
William  M.  Bates.  No  opinion.  Judgment  af- 
firmed, with  costs. 

RILEY,  Respondent  v.  RANSOM  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  26,  1913.)  Action 
by  Elizabeth  B.  Riley  against  Eleanor  M.  Ran- 
som and  others.  No  opinion.  Motion  denied, 
without  costs,  without  prejudice  to  any  applica- 
tion appellants  may  desire  to  make  in  the  prop- 
er court  See,  also,  155  App.  Div.  912,  140  N. 
Y.  Supp.  11^. 

In  re  ROBINSON.     (Supreme  Court  Appel- 
late Division,  First  Department.    June  6,  1913.) 
In  the  matter  of  George  Robinson.    No  opinion. - 
Motion  granted.     Settle  order  on  notice. 
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ROBINSON  T.  DAVIDOW  et  aL  (Supreme 
Court,  Appellate  Diviaion,  Second  Department. 
June  13,  1913.)  Action  by  Susan  E.  Robinson 
against  Edward  Davidow  and  others.  No  opin- 
ion.   Motion  denied,  witliout  costs. 

ROBINSON  et  al.  Respondents.  ▼.  W.  li. 
BULL,  JR.,  &  CO.  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  20,  1913.)  Action  by  Charles  Li  Robinson 
and  others  against  W.  L.  Bull,  Jr.,  it  Co.  and 
others.  L.  L.  Kellogg,  of  New  York  City,  for 
appellants.  A.  Falck,  of  New  York  City,  for  re- 
spondents. No  opinion.  Order  afGrmed,  with 
$10  costs   and  disbursements.     Order  filed. 

ROCHE  et  aL,  Respondents,  y.  CITY  OP 
NEW  YORK,  Appellant.  (Supreme  Court.  Ad- 
pellate  Division,  Second  Department  July  25. 
1913.)  Action  by  Edward  Roche  and  another 
against  the  City  of  New  York.  No  opinion. 
Judgment  affirmed,  with  costs. 

ROCK  ISLAND  BUTTER  CO.,  Respondent 
V.  ROWLAND,  Appellant.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
20,  1913.)  Action  by  the  Rock  Island  Butter 
Company  against  James  Rowland.  T.  Bracken, 
of  New  York  City,  for  appellant  F.  C.  Pitcher, 
of  New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.    Older  filed. 

ROCK  ISLAND  BUTTER  CO.,  Respondent 
V.  ROWL.\ND,  Appellant.  (Supreme  Court 
Appellate  Division,  First  Department  June 
20,  1913.)  Action  by  the  Rock  Island  Butter 
Company  against  James  Rowland.  T.  Bracken, 
of  New  York  City,  for  appellant.  F.  C.  Pitch- 
er, of  New  York  City,  for  respondent  No  opin- 
ion. Appeal  dismissed,  with  $10  costs  and  dis- 
bursements.    Order  filed. 

ROEHN,  Respondent,  v.  ROEHN,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  29,  1913.)  Action  by  Ethel  L. 
Roehn  against  Ernest  F.  Roehn.  I.  N.  Jacob- 
son,  of  New  York  City,  for  appellant.  T.  J. 
Brady,  of  New  York  City,  for  respondent  No 
opinion.  Order  affirmed,  with  costs.  Order 
filed. 

ROSENTHAL  ▼.  IG.  ROTH,  Inc.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
July  25,  1913.)  Action  by  Rebecca  Rosenthal 
against  Ig.  Roth,  Incorporated.  No  opinion. 
Judgment  and  order  affirmed,  without  costs. 

In  re  ROTH.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  July  11,  1913.)  In 
the  matter  of  Herman  L.  Roth.  No  opinion. 
Motion  denied,  with  $10  costs.  Order  filed. 
See,  aUo,  156  App.  Div.  893,  141  N.  Y.  Supp. 
316. 


ROTH,  Respondent  v.  SPENCER  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Third  Department     July  8,  1913.)     Action  by 


Max  Roth  against  H.  Jay  Spencer  and  others. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

In  re  ROWE.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  20,  1913.)  Id 
the  matter  of  Alfred  T.  Rowe,  an  attorney.  No 
opinion.  Referred  to  officiaj  referee.  Settle 
order  on  notice. 

RUPP,  Respondent  v.  RUPP.  Annellnnt 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment June  20,  1913.)  Action  by  Caroline 
F.  Rupp,  by  Frederick  Boyd  Stevenson,  her 
guardian  ad  litem,  against  Richard  C.  Runn. 
No  opinion.  Motion  denied,  with  $10  costs. 
See,  also,  156  App.  Div.  389,  141  N.  Y.  Supp. 
484. 


RYAN,  Appellant,  v.  CITY  OF  NEW  YORK. 

Respondent  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  2(),  1913.)  Ac- 
tion by  Patrirk  Ryan  against  the  City  of  New 
York.  C.  A.  Winter,  of  New  York  City,  for  an- 
pellant  C.  J.  Nehrbas,  of  New  York  City,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 

RYON,  Respondent,  v.  GIBSON,  Appellant 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment July  8,  1913.)  Action  by  Cora 
Gaylord  Ryon,  as  administratrix,  etc.,  of  Hen- 
derson Gaylord,  deceased,  against  Hannah  P. 
Gibson,  individually  and  as  executrix,  etc.,  of 
Judson  A.  Gibson,  deceased. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

SMITH,  P.  J.,  not  voting. 

SALISBURY,  Appellant  ▼.  DEADY  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  June  4,  1913.)  Ac- 
tion by  George  W.  Salisbury,  as  trustee,  etc., 
against  Jenette  Deady  and  another,  as  execu- 
tors, etc. 

PER  CURIAM.  Judgment  aflirmed,  with 
costs. 

ROBSON,  J.,  not  sitUng. 


SANDERS,  Respondent  t.  TYSSOWSKI, 
Appellant.  (Supreme  Court,  Appellate  Division, 
FMrst  Department  June  20,  1913.)  Action  bjr 
James  E.  Sanders  against  Mary  R.  Tyssowski. 
C.  R.  Neal,  of  New  York  Cit:^,  for  appellant 
C.  C.  Sanders,  of  New  York  City,  for  respond- 
ent No  opinion.  Judgment  affirmed,  with 
coste.  Order  filed.  See,  also,  142  N.  Y.  Supp. 
1142. 

SANDERS  ▼.  TYSSOWSKI.  (Supreme 
Court,  Appellate  Division,  First  Department. 
July  11,  1913J  Action  by  James  E.  Sanders 
against  Mary  R.  Tyssowski.  No  opinion.  Mo- 
tion denied,  with  $10  costs.  Order  filed.  See, 
also,  142  N.  Y.  Supp.  1142. 

SCHENCK,  Respondent,  ▼.  UNITED 
STATES  HEALTH  &  ACCIDENT  INS.  CO., 
Appellant    (Supreme  Court,  Appellate  Division, 
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Fourth  Department  June  4,  1913.)  Action  by 
John  C.  Schenck  against  the  United  States 
Health  &  Accident  Insurance  Company. 

PER  CURIAM.  Judfrment  and  order  revers- 
ed, and  new  trial  granted  in  Corning  City  Court, 
with  costs  to  appellant  to  abide  event.  New 
trial  to  be  had  on  the  16th  day  of  June  at  10 
a.  m.  Beid,  that  tiiere  was  a  breach  of  war- 
ranty respecting  the  plaintiffs  having  been 
treated  by  a  physician  within  the  terms  of  the 
application ;  (2)  that  the  finding  of  the  jury  that 
the  injury  was  due  to  an  accident  to  the  car  is 
contrary  to  and  against  the  weight  of  the  evi- 
dence. 

SCHENCKB  PIANO  CO.,  AppeUant,  t. 
PHILADELPHIA  CASUALTY  CO.,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  First 
Department.  June  20,  1913.)  Action  by  the 
Schenclce  Piano  Company  ag&inst  the  Philadel- 

Shia   Casualty  Company.     F.    J.    Sullivan,   of 
Tew  York  City,  for  appellant    J.  V.  Bouvier, 
Jr.,  of  New  York  City,  for  respondent. 

PER  CURIAM.    Judgment  and  order  affirm- 
ed, with  costs.    Order  filed. 
SCOTT,  J.,  dissents. 

SOHMIDT,  Appellant,  v.  BRBNNAN  et  al.. 
Respondents.  (Supreme  Court  Appellate  Di- 
vision, Second  Department  May  29,  1913.) 
Action  by  Eunice  Niemoller  Schmidt  against 
John  F.  Brennan  and  another,  as  executors,  etc. 
No  opinion.  Order  affirmed,  with  SIO  costs  and 
disbursements.    See,  also,  141  N.  X.  Supp.  229. 

SCH»nDT,  Respondent,  v.  PORTER 
SCREEN  MFO.  CO.,  Appellant  (Supreme 
Court,  Appellate  IMvision,  Third  Department 
July  8,  1913.)  Action  by  Fritz  O.  Schmidt 
against  the  Porter  Screen  Manufacturing  Com- 
pany. 

PER  CURIAM.  Judgment  and  order  unani- 
mously affirmed,  with  costs. 

HOWARD,  J.,  not  sitting. 

SCHMITT,  Appellant  ▼.  SCHMITT  et  al.. 
Respondents.  (Supreme  Court  Appellate  Divi- 
sion^ Second  Department  June  6,  1913.) 
Action  by  Lillian  Scbmitt  against  Andrew 
Schmitt  Jr.,  and  others. 

PER  CURIAM.  Order  of  May  9,  1913,  mod- 
ified, so  «a  to  provide  that  i'  appellant  per- 
fect her  appeal,  print  the  record,  place  the  case 
on  the  calendar  for  Tuesday,  June  17,  1913, 
and  be  ready  for  argument  when  reached,  the 
motion  to  dismiss  the  appeal  shall  be  denied ; 
otherwise,  motion  to  dismiss  appeal  granted. 
See,  also,  141  N.  Y.  Supp.  1146. 

SCHOPP,  Respondent  v.  STIRRUP,  Appel- 
lant (Supreme  Court  Appellate  Division,  First 
Department.  May  29,  19l3.)  Action  by  Henry 
Schopp  against  Frank  A.  Stirrup.  O.  8.  Pe- 
trasch,  of  New  York  City,  for  appellant  F. 
Wasserman,  of  New  York  City,  for  respondent. 

PER  CUHIAM.  Judgment  and  order  revers- 
ed, new  trial  ordered,  costs  to  appellant  to 
abide  event,  and  finding  that  defendant  was  neg- 


ligent reversed,  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence.  Settle  or- 
der on  notice. 

SCmUBLER,  Appellant,  v,  DOOLEY,  Re- 
spondent (Supreme  Court  Appellate  Division, 
Second  Department  June  20,  1913.)  Action 
by  J.  L.  Emil  Scbueler  asainst  Mary  Louise 
Dooley.  No  opinion.  Motion  to  dismiss  ap- 
peal granted,  with  $10  costs.  See,  also,  141  N. 
Y.  Supp.  1145. 

SCHWEITZER,  Respondent,  v.  UNION 
SWITCH  &  SIGNAL  CO.,  Appellant  (Su- 
preme Court,  Appellate  Division,  BHret  Depart- 
ment June  20,  1913.)  Action  by  Annie 
Schweitzer,  as  administratrix,  against  the  Un- 
ion Switch  &  Signal  Company.  E.  C.  Sher- 
wood, of  New  York  City,  for  appellant.  F.  M. 
Patterson,  of  New  York  City,  for  respondent 
No  opinion.  Judgment  and  order  affirmed, 
with  costs.    Order  filed. 


SCHWIND,  Appellant  v.  LONG  ISLAND  R. 
CO.,  Respondent  (Supreme  Court,  Appellate 
Division,  Second  Department.  May  23,  1013.) 
Action  by  Rose  Schwind,  as  administratrix,  etc., 
of  William  P.  Schwind,  deceased,  against  the 
lA>ng  Island  Railroad  Company.  No  opinion. 
Judgment  unanimously  affirmed,  with  costs.  Ap- 
peal to  Court  of  Appeals  denied,  142  N.  Y. 
Supp.  1143. 

SCHWIND,  Appellant  v.  LONG  ISLAND  R. 
CO.,  Respondent  (Supreme  Court,  Appellate 
Division,  Second  Department  July  25,  1913.) 
Action  by  Rose  Schwind,  as  administratrix,  etc., 
of  William  P.  Schwind,  deceased,  against  the 
Long  Island  Railroad  Company.  No  opinion. 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals (from  142  N.  Y.  Supp.  1143)  denied. 


SCOFIELD,  Respondent,  v.  POWERS,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department.  May  29,  1913.)  Action  by 
James  M.  Scofield  against  Mary  E.  Powers.  M. 
S.  Hoffman,  of  New  York  City,  for  appellant. 
Q.  H.  Taylor,  Jr.,  of  New  York  CTity,  for  re- 
spondent No  opinion.  Judgment  affirmed,  with 
costs.    Order  filed. 

SCOGNAMILLO  v.  PASSARELLI  et  al. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. July  11,  1913.)  Action  by  Salvatore 
Scognamillo  against  .\ntonio  Passarelli  and 
others.  No  opinion.  Motion  granted ;  question 
certified;  order  filed.  See,  also,  142  N.  Y. 
Supp.  382. 

SCOTT,  Appellant  ▼.  DELAWARE,  L.  St 
W.  R.  CO.,  Respondent.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  July  25, 
1913.)  Action  by  Thomas  Scott  against  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Com- 
pany. No  opinion.  Judgment  and  order  unan- 
imously affirmed,  with  costs.  See,  also,  143 
App.Dlv,  (597, 132  N.  Y.  Supp.  859. 
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SBALT,  Appellant,  ▼.  FOOTE  et  al.,  Respond- 
ents. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  July  25,  1913.)  Action  b; 
Thomas  Sealy  against  Clarence  Foote  and  an- 
other. No  opinion.  Judgment  affirmed,  with 
costs. 

SEAMAN,  Respondent,  t.  NEW  YORK 
TELEPHONE  CO.,  Appellate.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  23,  1913.)  Action  bv  Annie  E.  Seaman,  as 
administratrix,  etc.,  of  Ajanson  H.  Seaman,  de- 
ceased, against  the  New  York  Telephone  Com- 
pany. No  opinion.  Motion  for  leave  to  ap- 
gsal  to  the  Court  of  Appeals  (from  141  N.  Y. 
upp.  1145)  denied.  Motion  for  rear^ment 
denied,  with  $10  coats. 

SEAMEN'S  BANK  FOR  SAVINGS  IN 
CITY  OP  NEW  YORK,  Respondent,  v.  CA- 
NAL REALTY  CO.,  Appellant,  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  20,  1913.)  Action  by  the  Seamen's  Banlc 
for  Savings  in  the  City  of  New  York  against 
the  Canal  Realty  Company,  impleaded  with 
others.  J.  C.  Weschler,  of  New  York  City,  for 
appellant  F.  Smyth,  of  New  York  City,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$1()  costs  and  disbursements.    Order  filed. 

SENNER  &  KAPLAN  CO..  Appellant,  t. 
FISHER  et  al..  Respondents.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
13,  1013.)  Action  by  the  Senncr  &  Kaplan  Com- 
pany against  Louis  K.  Fisher  and  another. 
A.  M.  Levy,  of  New  York  City,  for  appellant 
D.  P.  Hays,  of  New  York  City,  for  respond- 
ents. No  opinion.  Judgment  and  order  affirm- 
ed, with  costs.    Order  filed. 

SEROTA  et  al..  Respondents,  t.  KIENDIi, 
Appellant  (Appeal  No.  1).    (Supreme  Court,  Ap- 

?ellate  Division,  Second  Department.  June  6, 
913.)  Action  by  Charles  Serota  and  others 
against  Adolph  Kiendl.  No  opinion.  Order 
affirmed,  with  SIO  costs  and  disbursements.  See, 
also,  142  N.  Y.   Supp.   1144. 


SEROTA  et  al..  Respondents,  t.  KIENDL, 
ApuoUant  (Appeal  No.  2),    (Supreme  Court,  Ap- 

?ellate  Division,  Second  Department.  June  6, 
913.)  Action  by  Charles  Serota  and  others 
against  Adolph  Kiendl.  No  opinion.  Order 
appealed  from  entered  April  17,  1913,  affirmed, 
with  $10  costs  and  disbursements.  Appeal  from 
order  dated  April  2,  1913,  dismissed.  '  See,  al- 
so, 142  N.  Y.  Supp.  1144. 

SHAFFER  V.  VANDEWATER  ft  Co.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment July  11,  1913.)  Action  by  Charles  W. 
Sh.^Ser  against  Vandewater  &  Co.  No  opin- 
ion. Application  granted.  Order  signed.  See, 
also,  78  Misc.  Rep.  133,  137  N.  Y.  Supp.  857. 

SHAWNEE  FIRE  INS.  CO.  ▼.  NEWMAN 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department    July  11,  1913.)    Action  by 


Shawnee  Fire  Insurance  Company  aigainst  Rob- 
ert J.  Newman  and  others.  No  opinion.  Mo- 
tion for  stay  granted.    Settle  order  on  notice. 

SHEPARD  V.  CITY  OF  NEW  YORK.  (Su- 
preme Court,  Appellate  Division,  fMrst  Depart- 
ment June  6,  1913.)  Action  by  Frederick  W. 
Shepard  against  the  City  of  New  York.  No 
opinion.  Motion  denied,  with  $l0  costs.  Or- 
der filed.     See,  also,  141  N.  Y.  Supp.  1146. 

SIDWAY  V.  SIDWAY.  (Supreme  Court 
Appellate  Division,  Second  Department  Mnv 
23,  1913.)  Action  by  Mary  S.  Sidwny  against 
Harold  S.  Sidway  and  Frank  S.  Sidway.  No 
opinion.  Motion  to  resettle  order  granted.  See, 
also,  156  App.  DiT.  375,  141  N.  Y.  Supp.  391; 
142  N.  Y.  Supp.  1144. 

SIDWAY  ▼.  SIDWAY.  (Supreme  Court, 
Appellate  Division,  Second  Department.  May 
23,  1913.)  Action  by  Mary  S.  Sidway  against 
Harold  S.  Sidway  and  Frank  S.  Sidway.  N'o 
.opinion.  Motion  for  reargument  denied.  Mo- 
tion for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied.    See,  also,  142  N.  Y.  Supp.  1144. 

SILBERMAN,  Appellant,  ▼.  SCHER,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department.  Slay  29,  1913.)  Action  by 
Ida  Silberman  against  Louis  Scber.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements.   See,  also,  140  N.  Y.  Supp.  1145. 

SILBERSTEIN  v.  SILBERSTEIN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  6,  1913.)  Action  by  Nellie  Silber- 
stein  against  Gerson  Silberstein.  No  opinion. 
Motion  granted;  question  certified;  order  filed. 
See,  also,  141  N.  Y.  Supp.  376. 

SILVERM.\N  ▼.  SOLINSKT,  (Supreme 
Court,  Apppllate  Division,  First  Department 
July  11.  1913.)  Action  by  Mayer  Silverman 
against  Louis  Solinsky.  No  opinion.  Applica- 
tion denied,  with  $10  costs.    Order  signed. 


In  re  SIMMONS  et  al.  (Supreme  Court,  Ap- 
ppllate Division,  Second  Department.  June  20, 
1913.)  In  the  matter  of  J.  Edward  Simmons 
and  others  to  acquire  real  estate,  etc.;  Kensi- 
co  Reservoir,  Section  No.  4. 

PER  CURIAM.  Motion  denied,  with  $10 
costs. 

JENKS,  P.  J.,  not  voting. 

In  re  SIMMONS  et  al.  (Supreme  Conrt,  Ap- 
ppllate Division,  Second  Department  Jane  27, 
1913.)  In  the  matter  of  the  application  and  pe- 
tition of  J.  Edward  Simmons  and  others,  etc., 
to  acquire  real  estate,  etc.,  in  the  City  of 
Yonkers,  etc.;  Hill  View  Reservoir,  Section 
No.  1,  Parcel  No.  4. 

PER  CURIAM.  Report  of  commissioners, 
and  order  confirming  same,  affirmed,  with  $10 
costs  and  disbursements.  See,  also,  142  M.  Z> 
Supp.  1145. 

JENKS,  P.  J.,  not  voting. 
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In  re  SIMMONS  et  aL  (Sapreme  Court,  Ap- 
pellate Dirision,  Second  Department.  June 
27,  1913.)  In  the  matter  of  the  application 
and  petition  of  J.  Edward  Simmons  and  others, 
etc.,  to  acquire  real  estate,  etc.,  in  the  city  of 
Tonkers,  etc. ;  Hill  View  Reservoir,  Section  No. 
1,  Parcel  No.  4. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements.  See,  also,  142  N.  Y. 
Supp.  1144. 

JENKS,  P.  J.,  not  yoting. 

SIROIS,  Appellant,  ▼.  SIROIS  et  aLj  Re- 
spondents. (Supreme  Court,  Appellate  DiTision, 
Second  Department.  May  29,  1913.)  Action 
by  Arthur  Sirois  against  Alexandrine  Sirois  and 
others. 

PER  CURIAM.  Order  of  reference,  and 
order  denying  motion  to  vacate,  reversed,  with- 
out costs,  and  order  of  reference  vacated,  with- 
out costa,  upon  the  ground  that  the  court  was 
without  power  to  grant  the  order  of  reference. 
See,  also,  140  N.  Y.  Supp.  1146. 

SKINNER  v.  BRIE  R.  CO.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
6,  1913.)  Appeal  from  Trial  Term;  Orange 
County.  Action  by  Frances  Skinner,  as  ad- 
ministratrix of  John  A.  Skinner,  deceased, 
against  the  Erie  Railroad  Company.  From  a 
judgment  for  plaintiff,  and  from  an  order  de- 
nying defendant's  motion  for  a  new  trial,  it 
appeals.  Affirmed.  John  Bright,  of  Middle- 
town,  for  appellant.  Rosslyn  M.  Cox,  of  Mid- 
dletown  (Abram  F.  Servin,  of  Middletown,  on 
the  brief),  for  respondent. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

JENKS,  P.  J.,  and  RICH  and  STAPLETON, 
JJ.,  concur. 

BURR,  J.  I  vote  to  reverse,  upon  the  ground 
that  the  verdict  is  against  the  weight  of  the 
evidence.  Defendant  is  not  liable  unless  the 
"pusher  engine"  moved  forward.  All  of  the 
direct  evidence  given  by  every  witness  called 
by  the  plaintiff  or  by  the  defendant  is  to  the 
effect  that  it  did  not  move.  As  against  this, 
plaintiff  contends  that  If  the  head  of  the  train 
stopped  exactly  where  the  witnesses  say  that  it 
did,  and  if  the  pusher  engine  stopped  in  the 
first  instance  exactly  where  some  of  the  wit- 
nesses say  it  did,  and  if  the  body  was  found 
exactly  where  Taylor  and  Cook  say  that  it  waa, 
the  pusher  engine  must  have  moved,  since  oth- 
erwise the  rear  of  the  caboose  and  the  front 
of  this  engine  could  not  have  come  in  contact. 
The  measurement  of  distances  by  witnesses 
under  such  circumstances,  and  the  exact  loca- 
tion of  a  body  after  an  accident  resulting  in 
death,  are  circumstances  about  which  witnesses 
may  be  both  honestly  and  easily  mistaken.  On 
the  other  hand,  the  engineer  and  fireman  and 
the  other  employes  of  the  railroad  company 
could  not  be  mistaken  as  to  whether  the  engine 
moved  or  not.  Either  it  did  not  move,  or  they 
delil>eratel^  testified  falsely.  Positive  evidence 
of  a  certain  character  like  this,  not  improbable, 
and  where  the  witnesses  are  neither  impeachea 
BOt  their  testimony   shaken  on  cross-examina- 


tion. Is  not  oTercome  by  evidence  so  uncertain 
and  liable  to  error  as  that  upon  which  plain- 
tiff must  depend  to  sustain  her  verdict. 
THOMAS,  J.,  concurs  with  BURR,  J. 

SKINNER,  Respondent,  v.  WATSON,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  June  6,  1913.)  Action  by 
Arthur  C.  Skinner  against  Everett  Vail  Wat- 
son. No  opinion.  Motion  to  open  default  grant- 
ed, on  condition  that  appellant  pay  plaintiff  $25 
costs,  perfect  his  appeal,  place  the  case  on  the 
next  calendar,  and  be  ready  for  argument  when 
reached ;    otherwise,  motion  denied,  with  costs. 

SMITH,  Appellant  v.  ESS,  Respondent 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment June  11,  1913.)  Action  by  Frank 
Smith  i^ainst  Charles  Ess.  No  opinion.  Judg- 
ment (1^  N.  Y.  Supp.  460)  affirmed,  with  costs. 

SMITH,  Respondent,  v.  FREEPORT  R.  CO., 
Appellant  (Supreme  Court,  Appellate  Division, 
Second  Department  July  25,  1913.)  Action 
by  Samuel  R.  Smith  against  the  Freeport  Rail- 
road Company.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


SMITH.  AppeUant  v.  F.  W.  DEVOB  A  C. 
T.  BAYNOLDS  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  6,  1913.)  Action  by  Thomas  Smith,  an 
infant,  by  Michael  Smith,  his  guardian  ad  lit- 
em, against  the  F.  W.  Devoe  8c.  C.  T.  Kaynolds 
Company.  No  opinion.  Order  setting  aside 
verdict  unanimously  affirmed,  with  costs. 


SMITH,  AnpeUant  v.  NEW  YORK  EVEN- 
ING JOURNAL  PUB.  CO.,  Respondents.  (Su- 
preme Court  Appellate  Dividon,  First  Depart- 
ment June  6,  1913.)  Action  by  George  H. 
Smith  against  the  New  York  Evening  Journal 
Publishing  Company.  E.  Putney,  of  New  York 
City,  for  appellant  M.  De  Witt,  of  New  York 
City,  for  respondents.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed.    See,  also.  141  N.  Y.  Supp.  1145. 

SMITH,  Appellant,  v.  SUN  PRINTING  & 
PUB.  ASS'N,  Respondent  (Supreme  Court 
Appellate  Division,  First  Department  June  6, 
1913.)  Action  by  George  H.  Smith  against  the 
Sun  Printing  &  Publishing  Association.  E. 
Putney,  of  New  York  City,  for  appellant  C. 
A.  Mead,  of  New  York  City,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements.  Order  filed.  See,  also,  141 
N.  Y.  Supp.  1145. 

SMITH,  Respondent,  v.  VALENTINE,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  June  13,  1913.)  Action 
by  John  H.  Smith  against  Benjamin  E.  Valen- 
tine. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 


SMITH,  Respondent  v.  WESTCHESTER 
FIRE  INS.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department    July 
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25,  1918.)  Action  by  Sidney  W.  Smith  against 
the  Westchester  Fire  Insurance  Company.  No 
opinion.  Order  afibmed,  with  $10  costs  and 
disbursements. 

SMOCK,  Appellant,  v.  COMMERCIAL, 
TRAVELERS'  MUT.  ACCIDENT  ASS'N  OF 
AMERICA,  Respondent  (Supreme  Court,  Ap- 
pellate Diyision,  First  Department  June  20, 
1913^  Action  by  Annie  B.  S.  Smock  against 
the  Commercial  Travelers'  Mutual  Accident  As- 
sociation of  America.  D.  Edwards,  of  New 
Tork  City,  for  appellant  E.  W.  Tyler,  of  New 
York  City,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements.  Or- 
der filed. 

SMTTHB,  Respondent  ▼.  T.  A.  GILLESPIE 
CO.,  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  June  20,  1913.) 
Action  by  John  A.  Smythe  against  the  T.  A. 
Gillespie  Company.  No  opinion.  Motion  de- 
nied, without  costs. 

SNYDER  et  al.,  Appellants,  v.  REDHEAD 
et  al..  Respondents.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  June  11, 
1913.)  Action  by  Ole  L.  Snyder  and  another 
against  Edwin  R.  Redhead  and  others.  No 
opinion.    Judgment  affirmed,  with  costs. 


SOLOMON  T.  KUNTZ  et  al.  (Supreme 
Conrt,  Appellate  Division,  First  Department 
June  6,  1913.)  Action  by  Louis  Solomon 
against  Henry  Kuntz,  impleaded  with  others. 
No  opinion.  Application  denied,  with  $10  costs. 
Order  signed. 

SOLOMON,  Respondent,  v.  NORTH  BRIT- 
ISH &  MERCANTILE  INS.  CO.  OF  NEW 
YORK,  Appellant.  (Supreme  Court  Appel- 
late Division,  First  Department  May  29, 191.3.) 
Action  by  Morris  Solomon  against  the  North 
British  it  Mercantile  Insurance  Company  of 
New  York.  H.  8.  Dottenheim,  of  New  York 
City,  for  appellant  J.  R.  Schiff,  of  New  York 
City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
cosU,  on  150  App.  Dlv.  728,  135  N.  Y.  Supp. 
806.     Order  filed. 

INGRAHAM,  P.  J.,  dissents,  on  dissenting 
opinion  on  former  appeaL 


In  re  SOMBORN.  (Supreme  Court,  Appel- 
late Division,  First  Department  June  20, 
1913.)  In  the  matter  «f  Edward  K.  Sombom, 
deceased.  No  opinion.  Motion  to  dismiss  ap- 
peal granted.    Order  filed. 


SPENCEm,  Respondent,  ▼.  POSTAL  TELE- 
GRAPH &  CABLE  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Third  Department 
July  8,  1913.)  Action  by  Charles  W.  Spencer 
against  the  Postal  Telegraph  &  Cable  Company. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 


SPOOR,  Respondent,  t.  WOOLFORD,  Ap- 
pellant. (Supreme  Court,  Appellate  Division. 
Third  Department  July  8,  191.3.)  Action  by 
Katharine  Gertrude  Spoor  against  William 
Woolford.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 

SPRINGER,  Appellant,  v.  THOMPSON,  Re- 
spondent (Supreme  Court,  Appellate  iMvi- 
sion,  Second  Department  June  20,  1913.)  Ac- 
tion by  Charles  H.  Springer  against  Henrietta 
T.  Thompson.  No  opinion.  Motion  to  dis- 
miss appeal  granted,  with  $10  costs. 


STARR,  Appellant,  ▼.  AVERETT  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division. 
First  Department  June  20,  1913.)  Action  by 
Samuel  Starr  against  Abraham  M.  Averett  an  I 
others.  W.  M.  Geer,  Jr.,  of  New  York  City, 
for  appellant.  A.  S.  Weltfisch,  of  New  York 
City,  for  respondents.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed. 

In  re  STEELE.  (Supreme  Court,  Appellate 
Division,  Third  Department  July  8,  19i;i.)  m 
the  matter  of  the  application  of  Harvey  Steele. 
an  imprisoned  debtor,  to  be  discharged  from  im- 
prisonment No  opinion.  Order  unanimously 
affirmed,  with  costs. 

STEIN  v.  PELT  et  al.  (Supreme  Court  Ap- 
pellate Division,  First  Department.  June  20. 
1913.)  Action  by  Alexander  Stein  against  Em- 
ily L.  Felt,  impleaded  with  others.  No  opinion. 
Motion  to  dismiss  appeal  denied.    Order  filed. 


STEIN  ▼.  WHITMAN  et  al.  (Sunreme 
Court,  Appellate  Division.  First  Department. 
July  ll,  1913.)  Action  by  Isidor  Stein  against 
Clarence  P.  Whitman  and  another.  No  opin- 
ion. Motion  granted  ;  question  certified ;  or- 
der filed.  See,  also,  156  App.  Div.  861,  142  N. 
Y.  Supp.  4. 

STERNBERG  et  al..  Appellants,  t.  LOUTS 
METZGER  &  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  20,  1913.)  Action  by  Ulrike  Sternberg 
and  others  against  Louis  Metzger  &  Co. 
W.  J.  Miller,  of  New  York  City,  for  appellants. 
L.  Joseph,  of  New  York  City,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 

In  re  STEWART.  (Supreme  Conrt,  Appel- 
late Division,  Fourth  Department.  June  11. 
1013.)  In  the  matter  of  the  judicial  settlement 
of  the  accounts  of  William  H.  Stewart,  as  ad- 
ministrator, etc.,  of  Lucy  A.  Williams  Stewart 
deceased. 

PER  CURIAM.  Decree  modified,  by  rwluc- 
ing  the  amount  thereby  directed  to  be  paid  by 
the  administrator  to  toe  husband  and  next  of 
kin  of  intestate  from  the  sum  of  $441.30  to  the 
sum  of  $371.30,  and,  as  so  modified,  affirmed, 
without  costs  of  this  appeal  to  either  part}'. 
Held,  that  the  administrator  was  entitled  to  the 
allowance,  as  a  payment  of  dtebts  of  intestate 
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payable  from  the  assets  of  her  estate,  of  the 
sum  of  $70  paid  by  him  upon  the  account  of 
Ouy  B.  Crandall;  that  being,  as  appears  by 
the  verified  claim  of  that  creditor  aa  filed,  the 
amount  of  moneys  loaned  by  him  to  intestate 
in  her  lifetime. 

STEWART,  Respondent,  ▼.  AMERICAN 
KENNEIv  CLUB,  'Appellant.  (Supreme  Court, 
Appellate  Division,  First  Department.  June  20, 
1913.)  Action  by  Rosalie  Stewart  against  the 
American  Kennel  Club.  A.  Benedict,  of  New 
York  City,  for  appellant.  E.  C.  Crowley,  of 
New  York  City,  for  respondent. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event,  unless  plaintiff  stipulates 
to  reduce  verdict  to  $2,500,  in  which  event, 
judgment,  as  so  modified,  and  order,  afBrmed, 
with  costs  to  respondent  Settle  order  on  no- 
tice. 

In  re  STTLWELL.  (Supreme  Conrt,  Appel- 
late Division,  First  Department.  July  11, 
1913.)  In  the  matter  of  Stephen  J.  Stilwell. 
No  opinion.  Respondent  disbarred.  Settle  or- 
der on  notice. 

STROBEL  ft  WILKEN  CO.,  AvnellaDt,  ▼. 
WIESEN,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  May  29, 
1913.)  Action  by  the  Strobel  &  Wilken  Com- 
nany  against  Max  Wiesen.  F.  Hemlev,  of 
New  York  City,  for  api>ellant  B.  H.  Myers, 
for  respondent.  No  opinion.  Judgment  and 
order  affirmed,  with  costs.  Order  filed.  See, 
also,  144  App.  Div.  149,  128  N.  Y.  Supp.  79& 

8TUYVESANT  v.  WALTERS  et  al.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. July  25,  1913JI  Action  by  Cornelia 
N.  Stuyvesant  against  Josephine  Q.  Walters 
and  others.  No  opinion.  Judgment  affirmed, 
with  costs. 

STTBCZAK,  Respondent,  v.  AMERICAN  LO- 
COMOTIVE CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  June 
4,  1913.)  Action  by  Joseph  Subczak  against 
the  American  Locomotive  Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  the  complaint  dismissed,  with  costs,  in- 
cluding costs  of  this  appeal.  Held:  (1)  That 
the  plaintiff  failed  to  establish  his  freedom  from 
contributory  negligence.  (2)  That  the  finding 
of  the  Jury  that  the  defendant  was  guilty  of 
negligence  is  contrary  to  and  against  the  weight 
of  the  evidence. 

LAMBERT,  J.,  not  sitting. 


SUMNER,  Appellant,  t.  RYAN  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  May  81,  1913.)  Ac- 
tion by  Perrin  H.  Sumner  against  Patrick  L. 
Ryan  and  others.  No  opinion.  Motion  grant- 
ed, without  costs,  on  condition  stated  in  or- 
der. Order  filed.  See,  also,  141  N.  Y.  Supp. 
1148. 


SUNDBEIRO,  Bespondent,  t.  YONKERS 
SAVINGS  BANK,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
13,  1913.)  Action  by  Anga  M.  Sundberg  against 
the  Yonkers  Savingtr  Bank.  No  opinion.  Judg- 
ment and  order  unanimoysly  affirmed,  with 
costs. 

SWAIM,  Appellant,  t.  FAHBY  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  May  29,  19130  Ac- 
tion by  Sandford  S.  Swaim  against  Thomas 
Fahey  and  others.  T.  Sutro,  of  New  York 
City,  for  appellant  W.  H.  Harding,  Jr.,  of  New 
York  City,  for  respondents.  No  opinion.  Judg- 
ment affirmed,  witn  costs.  Order  filed.  See,  al- 
so, 140  App.  DiT.  932,  125  N.  Y.  Sapp.  1146. 

SYKES  T.  KINGS  COUNTY  REFRIGER- 
ATING CO.  (two  cases).  (Supreme  Court,  Ap- 
pellate Division,  First  Department  July  11, 
1913.)  Action  by  Henry  W.  Sykes  against  the 
Kings  County  Refrigerating  Company.  No 
opinion.  Applications  denied,  with  $10  costs. 
Orders  signed  and  filed. 


SZBL  IMPORT  &  EXPORT  CO.  et  al.  v. 
(X)RN  et  al.  (Supreme  Court,  Appellate  Di- 
vision, Ilrst  Department.  July  11,  1913.)  Ac- 
tion by  the  Szel  Import  &  Export  Company 
and  others  against  Morris  Com  and  others. 
No  opinion.  Motion  denied,  with  $10  costs. 
Order  filed. 

TAYLOR  T.  TOLMAN.  (Supreme  Court, 
Appellate  Division,  First  Department.  July 
11,  1913}  Action  by  Catherine  Taylor  against 
Daniel  H.  Tolman.  No  opinion.  Application 
denied,  with  $10  costs.     Order  signed. 

TISMER,  Respondent,  v.  NEW  YORK  ED- 
ISON CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  6,  1913.) 
Action  by  Paul  G-  Tismer  against  the  New 
York  Edison  Company.  T.  H.  Beardsley,  of 
New  York  City,  for  appellant  H.  B.  .Brown, 
of  New  York  City,  for  respondent.  No  opin- 
ion. Order  modified,  by  striking  out  items  Nos. 
1  and  2  of  the  particulars  required  to  be  fur- 
nished, and,  as  modified,  affirmed,  without  costs 
to  either  party.    Settle  order  on  notice. 

TOCHER.  Respondent,  v.  MASON-SEA- 
MAN TRANSP.  CO.,  Appellant,  et  al.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. July  25,  1913.)  Action  by  Marga- 
ret Tocher,  as  administratrix,  etc.,  of  John  Suth- 
erland, deceased,  against  the  Mason-Seaman 
Transportation  Company  and  another. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  costs  to  abide  the 
event,  unless  within  20  days  plaintiff  stipulate 
to  reduce  the  recovery  of  damages  to  the  sum 
of  $4,500,  with  interest  from  April  6,  1912,  in 
which  event  the  judgment,  as  modified,  and  or- 
der, are  unanimously  affirmed,  without  costs. 

TOWN  OF  LIMA,  Respondent,  v.  MORGAN 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Fourth  Department    June  11,  1913.) 
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Action  by  the  Town  of  Lima  againat  Melissa 
Mi.  Morgan  and  another. 

P£}R  CURIAM.  Judgment  afflnned,  with 
costs. 

ROBSON,  J.,  not  sitting. 

traiteij    marble    oo.    t.    brown 

BROS.,  Inc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  July  11,  1913.)  Ac- 
tion by  the  Traitel  Marble  Company  against 
Brown  Bros.,  Incorporated.  No  opinion.  Ap- 
plication granted.  Order  signed.  See,  also,  135 
N.  Y.  Supp.  12. 

TUTTI/E  V.  FIEIiD  et  al.  (Supreme  Court, 
Appellate  DiTision,  First  Department  June 
20,  1913.)  Action  by  0.  Percy  Tuttle,  as  trus- 
tee, against  Leonard  J.  Field  and  others.  W. 
R.  Page,  of  New  York  City,  for  appellant.  A. 
Benedict,  of  New  Yorlc  City,  for  respondents. 
No  opinion.  Judgment  and  order  affirmed,  with- 
out costs.    Order  fUed. 

TWEBDIE  TRADING  CO.  ▼.  GARIG  et  al. 
(Supreme  0>urt,  Appellate  Division,  First  De- 
partment. .Jane  6,  1913.)  Action  by  the  Twee- 
die  Trading  Company  against  George  F.  Carig 
and  others.  No  opinion.  Motion  granted,  un- 
less appellant  compUes  with  terms  stated  in  or- 
der.   Order  filed. 

UNIACK,  Appellant,  v.  MERCHANTS'  UN- 
ION ICE  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  First  Department.  June  6, 
1013.)  Action  by  Cornelius  Uniack  against  the 
Merchants'  Union  Ice  Company.  L.  F.  Fish, 
of  New  York  City,  for  appellant  N.  Lyon,  of 
New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 

In  re  UNION  FREE  SCHOOL  DIST.  No.  1, 
OF  TOWN  OP  WHITE  PLAINS,  WEST- 
CHESTER COUNTY.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  27, 
1013.)  In  the  matter  of  the  application  of  the 
Union  Free  School  District  No.  1  of  the  Town 
of  White  Plains,  Westchester  County,   to  ac- 

3 Dire  title  to  certain  lands,  etc.  No  opinion, 
'rder  modified,  b}[  disaIlowin|r  the  item  of  $256.- 
75  for  expenses  incurred  prior  to  commission- 
ers' appointment,  and,  as  so  modified,  affirmed, 
without  costs  of  appeal. 

UNITED  STATES  LEASING  &  HOLDING 
CO.  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment July  10,  1913.)  Appeal  from  Trial 
Term,  New  York  County.  Action  for  nuisance 
by  the  United  States  Leasing  &  Holding  Com- 
pany afcainst  the  New  York  Central  &  Hudson 
River  Railroad  Company.  Judgment  for  the 
plain tiflF,  and  defendant  appeals.  Reversed,  and 
complaint  dismissed.  Robert  A.  Kntschback,  of 
New  York  City,  for  appellant.  Joseph  A.  Shay, 
of  New  York  City,  for  respondent 

PER  CURIAM.  The  plaintiff  neither  al- 
leged nor  proved  that  the  railroad  was  operated 
negligently  or  unreasonably.    There  is  no  find- 


ing of  negligent  or  unreasonable  ass.  The  case 
is  almost  identical  with  Friedman  v.  N.  Y.  & 
Harlem  R.  R.  Co.,  88  App.  Div.  38,  85  N.  Y. 
Supp.  404;  affirmed  180  N.  Y.  550,  73  N.  B. 
1123.  See,  also,  McCarthy  v.  National  Carbonic 
Gas  Co.,  189  N.  Y.  40,  81  N.  E.  549, 13  L.  R.  A. 
(N.  S.)  465,  12  Ann.  Cas.  840.  Judgment  re- 
versed, and  complaint  dismissed,  with  costs. 

UNITED  STATES  TRUST  CO.  OF  NEW 
YORK,  Respondent,  v.  VAN  DAMM,  Appel- 
lant et  al.  (Supreme  C!ourt,  Appellate  Division, 
First  Department  Jnne  2(),  1913.)  Action  by 
the  United  States  Trust  Company  of  New  York 
against  Heloise  F.  Van  Damm,  impleaded  with 
others.  G.  C.  O'Brien,  of  New  York  City,  for 
appellant  0.  W.  McKelvey,  of  New  York  City, 
for  respondent  No  opinion.  Judgment  and  or- 
der affirmed,  with  costs.    Order  filed. 

In  re  UTTING'S  ESTATE.  (Supreme  Court 
Appellate  Division,  Third  Department  July  8, 
1913.)  In  the  matter  of  the  estate  of  William 
W.  Utting,  deceased.  No  opinion.  Decree  unan- 
imously affirmed,  with  costs. 

VALENTINO  et  aL,  Respondents,  v. 
SCHANTZ  et  al..  Appellants.  (Supreme  Court. 
Appellate  Division,  Third  Department  Jaly 
8,  1913.)  Action  by  Pasquale  Valentino  and  an- 
other against  Philip  Schanti  and  another. 

PER  CURIAM.  Judgment  appealed  from 
modified,  by  striking  out  the  provision  for  extra 
allowance,  and  the  wor^  "or  thing  whatsoever" 
in  the  fifth  provision  of  the  judgment,  and.  as 
modified,  affirmed,  with  costs.  See,  also,  153 
App.  Div.  934,  138  N.  Y.  Supp.  1147. 

HOWARD,  J.,  not  sitting. 

VALVO,  Respondent,  v.  WEBSTER  CITI- 
ZENS' CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  May  28, 
1913.)  Action  by  Mary  Valvo,  as  administra- 
trix, etc,  against  the  Webster  Citizens'  Com- 
pany. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

LAMBERT,  J.,  not  sitting. 

VAN  NESS,   Respondent,  v.  ERIB  R.  CO., 

Appellant  (Supreme  Court  Appellate  Division, 
Fourth  Department.  June  11,  1913.)  Action 
by  Seely  S.  Van  Ness  against  the  Erie  Railroad 
Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appellant 
to  abide  event  unless  plaintiff  shall,  within  10 
days,  stipulate  to  modify  the  order  by  striking 
out  the  provision  for  the  trebling  of  the  dam- 
ages to  certain  property,  and  reduce  the  recov- 
ery to  the  actual  damages,  vis.,  $938.75,  as  of  the 
date  of  the  rendition  of  the  verdict,  in  which 
event  the  order  and  the  judgment  are  modified 
accordingly,  and,  as  so  modified,  are  affirmed, 
without  costs  of  this  appeal  to  either  party. 
Held,  that  plaintiCE  is  not  entitled  to  recover 
treble  damages  against  the  defendant 
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VANSIZB,  Respondent,  t.  BROWN,  Appel- 
lant (Supreme  C!oart,  Appellate  DivUion, 
Second  Department  June  6,  1913.)  Action  by 
William  B.  Vansize  against  William  A.  A. 
Brown.  No  opinion.  Final  and  interlocutory 
judgments  affirmed,  with  costs. 

VANTA  et  aL  v.  MASSACHUSETTS 
BONDING  A  INS.  CO.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  July  11, 
1913.)  Action  by  Harry  Vanta  and  another 
against  the  Massachusetts  Bonding  &  Insur- 
ance Company.  No  opinion.  Motion  denied. 
Order  filed.  

VENDITT,  Appellant,  ▼.  CHRISTIANS,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department  June  27,  1913.)  Action 
by  James  Venditt  against  George  Christians. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 

VILLAGE  OF  SAVONA  v.  BRINK  et  al. 
Supreme  Court,  Appellate  Division,  Fourth 
Department.  June  11,  19130  Action  by  the 
Village  of  Savona  against  William  H.  Brink 
and  others.  No  opinion.  Defendant's  excep- 
tions overruled,  motion  for  new  trial  denied, 
with  coats,  and  judgment  directed  for  the  plain- 
tiff upon  the  verdict,  with  costs. 

V.  J.  HEDDEN  &  SONS  (TO.,  Respondent,  ▼. 
WOLFF,  Appellant  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  6, 
1913.)  Action  by  the  V.  J.  Hedden  &  Sons 
Company  against  Harris  Wolff.  C.  Goldzier. 
of  New  York  City,  for  appellant  P.  Hulse,  of 
New  York  Oty,  for  respondent.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 

VOSKA,  FOBLSCH  ft  SIDLO,  Inc.,  Re- 
spondent, v.  FT.  WASHINGTON  CONST. 
CO.,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  June  6,  1913.) 
Action  by  Voska,  Foelsch  &  Sidlo,  Incorporat- 
ed, against  the  Ft  Washington  Construction 
Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

HIRSCHBiaia,  J.,  not  voting. 

WADLET  &  SlfTTH^  Respondents,  v. 
HALL,  Appellant  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  29, 
1913.)  Action  by  Wadlcy  ft  Smythe  against 
William  Henry  Hall,  impleaded  with  another. 
No  opinion.  Judgment,  in  so  far  as  appealed 
from,  affirmed  with  costs. 


WAGNER  V.  BUTLER  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department 
July  28,  1913.)  Action  by  William  J.  Wagner 
against  C.  Le  Roy  Butler  and  others.  No  opin- 
ion. Order  of  the  County  Court  of  Queens 
connty  affirmed,  with  $10  costs  and  disburse- 
ments. See,  also.  165  App.  Div.  425,  140  N. 
X.  Snpp.  60. 


WAGNER,  Respondent,  v.  STACOM  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  25,  19130  Ac- 
tion by  Anton  Wagner  against  Philip  Stacom 
and  another.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

WALKER  V.  DRESSLBR.  (Supreme  CoSrt, 
Appellate  Division,  First  Department  June 
20,  1913.)  Action  by  George  W.  Walker  against 
Anna  Dressier.  No  opinion.  Motion  granted. 
Order  filed.     See,  also,  141  N.  Y.  Supp.  1150. 

WALLACE  et  al.  v.  BYRNE  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  20,  1913.)  Action  by  Irving  J. 
Wallach  and  others  against  John  Byrne  and 
others.  No  opinion.  .■  Application  denied,  with 
$10  costs.    Order  signed. 

In  re  WALSH  et  al.     (Supreme  Court,  A^- 

?ellate  Division,  Second  Department.  May  29, 
913.)  In  the  matter  of  the  judicial  settlement 
of  the  account  of  proceedings  of  Josephine 
Walsh  and  another,  as  executrixes,  etc.,  of 
Silas  Post,  deceased,  in  which  Sarah  Jane  El- 
lis appeals.  No  opinion.  Decree  of  the  Sur- 
rogate's Court  of  Queens  county,  in  so  far  as 
appealed  from,  affirmed,  with  coats. 

WALZ,  Appellant,  v.  CITY  OF  NEW  YORK, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  July  25,  1913.)  Ac- 
tion by  Carl  L  Walz,  as  administrator,  etc, 
against  the  City  of  New  York. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

THOMAS,  J.,  dissents. 

WARIX  Appellant  v.  TEXTILE  COMMIS- 
SION CO.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  20, 
1913.)  AcUon  by  Charles  M.  R.  Ward  against 
the  Textile  Commission  Company.  P.  S.  Dud- 
ley, of  New  York  City,  for  appellant.  J.  B. 
Doyle,  of  New  York  City,  for  respondMtt 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs,  on  the  opinion  of  this  court  on 
the  former  appeal.  139  App.  Div.  109,  123  N. 
Y.  Supp.  918.     Order  filed. 

INGRAHAM,  P.  J.,  dissents,  on  the  dissent- 
ing opinion  on  the  same  appeal. 


WATSON  V.  BEJAVBK  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  20,  1913.)  Action  by  John  H.  Watson 
against  William  Beaver  and  others.  T.  W. 
Henry,  of  New  York  Cit3\  for  appellants.  K 
M.  Boyle,  of  New  York  City,  for  respondent. 
No  opinion.  Judgment  affirmed,  with  costs. 
Order  filed.  See.  also,  154  App.  Div.  934,  139 
N.  Y.  Supp.  1149. 

WATZBLHAM.  Respondent  v.  NEW  YORK 
TBJLEPHONE  CO.,  Appellant.  (Supreme 
Court  Appellate  Division,  Second  Department 
June  6,  1WI3.)    Action  by  Ruth  Watzelham,  an 


Digitized  by 


Google 


1150 


142  NBW  YORK  gUPPLBUBNT 


infant,  etc.,  atainst  the  New  York  Telephone 
Company.  No  opinion.  Motion  denied,  with- 
out costs.  See,  also,  153  App.  Div.  913,  137 
N.  Y.  Supp.  1148. 


WAY,  Respondent,  ▼.  WENTZ  et  b1..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department  July  25,  1913.)  Action 
by  Augustus  F.  Way  against  Elizabeth  Wentz 
and  others.  No  opinion.  Judgment  of  the 
County  Court  of  Queens  county  affirmed,  with 
costs. 

WEST,  Appellant,  v.  DELAWARE  &  HUD- 
SON CO.  et  al.,  Respondenta  (two  cases).  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. July  8,  1913.)  Action  by  Francis  D. 
West  against  the  Delaware  ft  Hudson  Com- 
pany and  others.  No  opinion.  Interlocutory 
judgment  affirmed,  with  costs,  with  usual  leave 
to  plaintiff  to  amend  complaint  on  payment  of 
costs  in  this  court  and  at  Special  Term. 


WESTCHESTER  ft  BRONX  REALTY  ft 
DEVELOPMENT  CO.  v.  WHITLOCK  et  aL 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  20,  1913.)  Action  by  the 
Westchester  &  Bronx  Realty  ft  Development 
Company  against  Benjamin  M.  Wbitlock  and 
others,  as  executors,  etc.  No  opinion.  Appli- 
cation denied,  with  $10  costs.  Order  signed. 
See,  also,  80  Misc.  Rep.  489,  141  N.  Y.  Supp. 


WESTERN  NEW  YORK  ft  P.  TRACTION 
CO.,  Appellant,  v.  ERIE  R.  CO.  et  al..  Respond- 
ents. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  June  4,  1913.)  Action  by 
the  Western  New  York  &  Pennsylvania  Trac- 
tion Company  against  the  Erie  Railroad  Com- 
pany and  another.  No  opinion.  Appeal  dis- 
missed, without  costs,  upon  stipulation  filed. 


WHITBECK,  Respondent,  y.  SMITH,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Third  Department  July  8,  1913.)  Action  by 
Stephen  Whitbeck  against  William  H.  Smith. 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements. 

In  le  WHITE.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  24,  1913.) 
In  the  matter  of  William  H.  White,  an  at- 
torney. 

PER  CURIAM.  The  motion  of  the  Bar  As- 
sociation to  confirm  the  report  of  the  official 
referee  herein  is  granted,  and  Mr.  White  is  di- 
rected to  appear  at  the  bar  of  this  court  on 
Thursday,  June  26,  1913,  at  1  o'clock  p.  m. 
See,  also,  154  App.  Div.  950,  139  N.  Y.  Supp. 
1149.  

WHITE  y.  MADBIRA-MAMORB  BY.  CO. 
WALSH  ▼.  SAME.  (Supreme  Court  Appel- 
late Division,  First  Department  Jnlsr"  11, 
1913.)  Separate'  actions  by  Edward  J.  White 
and  by  D.  Walsh  against  the  Madeira-Mamore 


Railway  Company.     No  opinion.     Applications 
denied,  with  $10  costs.    Orders  signed. 

WHITE  et  al..  Appellants,  v.  WATERS,  Re- 
spondent (Supreme  Court,  .\ppellate  Division, 
First  Department  June  20,  1913.)  Action  by 
James  A.  White  and  others  against  Percival 
L,  Waters.  S.  Bacon,  of  New  York  City,  for 
appellants.  L.  L.  Kellogg,  of  New  York  City, 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.  Order  filed. 
See,  also,  145  App.  Div.  917,  130  N.  Y.  Supp. 

WILEY,  Respondent,  v.  SOLVAY  PROCESS 
CO.,  Appellant.  (Supreme  Court.  Appellate  Di- 
vision, Fourth  Department.  June  11,  1913.) 
Action  by  Bert  Wiley  against  the  Solvay  Pro- 
cess Company, 

PER  CURIAM.  Judgment  and  order  affirmed, 
with  costs. 

FOOTE,  J.,  dissents,  upon  the  ground  that  the 
evidenoe  shows  that  larger  nails  might  have 
served  the  same  purpose  as  a  punch,  and  there 
was  no  proof  that  larger  nails  were  sot  avail- 
able as  a  part  of  the  plant 

MERRELL,  J.,  not  sitting. 


WILLIAMS  ▼,  RUTHERFORD  REALTY 
(X).  (Supreme  Court,  Appellate  Division,  First 
Department.  June  20,  1913.)  Action  by  Louise 
L.  Williams  against  the  Rutherford  Realty 
Company.  No  opinion.  Motion  to  dismias  ap- 
peal denied.    Order  filed. 

WILLIAMS,  Respondent,  v.  ZINGSBM,  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  May  23,  1913.)  Ac- 
tion by  Edwin  A.  Williams  against  Frederick 
W.  Zingsem,  as  executor,  etc.,  and  the  Dime 
Savings  Bank  of  Brooklyn. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  aud  disbursements,  and  motion  denied,  with 
$10  costs,  upon  the  (ground  that  the  court  was 
without  power  to  strike  out  the  answer  of  the 
defendant  Zingsem,  as  executor,  for  failure  to 
comply  with  the  provisions  of  an  order  affect- 
ing him  in  his  individual  capacity.  See,  also, 
14i;  N.  Y.  Supp.  1150. 

WILLIAMS,  Respondent,  r.  ZINGSBM,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
Second  Department  June  20,  1913.)  Action 
by  Edwin  A.  Williams  against  Frederick  W. 
Zingsem,  as  executor,  etc. 

PER  CURIAM.  Motion  to  resettle  order 
granted,  to  the  extent  of  permitting  the  plain- 
tiff to  reijly  or  demur  to  the  rounterclaim 
contained  m  the  answer  within  20  days  after 
service  of  the  order,  on  condition  that  he  pay 
$10  costs;  otherwise,  motion  denied,  with  costs. 
See,  also,  142  N.  Y.  Supp.  U50. 


WINSLOW  V.  WOOD  et  al.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
28,  1913.)  Action  by  Bradley  Winslow  against 
Geo.  M.  Wood  and  others,  aa  and  constituting 
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the  flrni  of  N.  Wood  &  Sou,  impleaded  with 
others.     No  opinion.    Jadgment  amrmed,  with 

costs. 

WOLF,  Respondent,  ▼.  WBRTHEIM  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  20,  1913.)  Ac- 
tion by  Isaac  I..  Wolf  against  Henry  P.  Wert- 
heim  and  others.  Norbert  Heinsheimer,  of  New 
Yorli  City,  for  appellants.  H.  J.  Leffert,  of 
New  York  City,  lor  respondent.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Or- 
der filed. 

WRUBLEWSKY,  Respondent,  v.  TIDEWA- 
TER BUILDING  CO.  et  al..  Appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment July  25,  1913.)  Action  by  Paul 
Wrublewsky,  as  administrator,  etc.,  against  the 
Tidewater  BQildin{>  Company  and  another. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted ;  costs  to  abide 
the  event.  The  evidence  fails  to  establish  how 
plaintiCTs  intestate  came  to  enter  the  bin  in 
which  he  met  his  death.  There  is  no  evidence 
of  any  instructions  from  any  one  that  l^e  should 
do  so,  and  the  circumstantial  evidence  would  in- 
dicate that  it  was  unnecessary  for  him  to  do  so, 
in  the  ordinary  discharge  of  his  duties. 

YAWGER  y.  AMERICAN  SURETY  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  6,  1913.)  Action  by  John  F. 
Yawger  against  the  American  Surety  Company. 
No  opinion.  Motion  granted:  question  certi- 
fied ;  order  filed.  See,  also,  166  App.  Div.  504, 
141  N.  Y.  Supp.  491.  •         '  "" 

YONKERS  GARDEN  CITY  REALTY  CO., 
Appellant,  v.  JACKSON  BROS.  REALTY  CO. 
et  al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  20,  1913.) 
Action  by  the  Yonkers  Garden  City  Realty  Com- 
pany against  the  Jackson  Bros.  Realty  Com- 
pany and  others,  etc.  No  opinion.  Motion  de- 
nied, without  costs. 

In  re  YOUNG.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  May  28,  1913.) 
In  the  matter  of  the  application  of  Frances 
Eliza  Young,  as  administratrix,  etc.,  for  author- 
ity to  mortgage,  lease,  or  sell,  etc.  No  opinion. 
Order  affitmed,  with  $10  costs  and  disburse- 
ments. 


YOUNG  r.  UNITED  STATES  MORTGAGE 
&  TRUST  CO.    (Supreme  Court,  AppeUate  Di- 


vision, First  Department.  June  6,  1913.)  Ac- 
tion by  George  W.  Young  against  the  United 
States  Mortgage  &  Trust  Company.  No  opin- 
ion. Motion  granted.  Order  Bled.  See,  also, 
166  App.  Div.  515,  141  N.  Y.  Supp.  364. 


YOUNG  WOMEN'S  CHRISTIAN  ASS'N 
OF  BROOKLYN,  Appellant,  v.  CARR,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department  July  25,  1913.)  Action  by 
the  Young  Women's  Christian  Association  of 
Brooklyn  against  Ella  Can.  No  opinion.  Judg- 
ment (141  N.  Y.  Supp.  260)  affirmed,  with  costs. 
See,  also,  156  App.  Div.  2B6,  141  N.  Y.  Supp. 
13& 


ZEINER  et  al.  v.  CRAFT  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  6,  1913.)  Action  by  Harry  R.  Zeiner  and 
another  against  Morris  F.  Craft,  as  Supervisor, 
etc.,  and  others.  No  opinion.  Motion  to  dis- 
miss appeal  granted,  with  costs. 


ZEITZ  et  aL  v.  COOK  et  al.  (Supreme 
(3ourt,  Appellate  Division,  Second  Department. 
June  27,  1913.)  Action  by  Hyman  Zeitz  and 
another  against  Harry  Cook  and  Aaron  Benja- 
min. 

PER  CURIAM.  Order  vacating  order  for  ex- 
amination before  trial  reversed,  with  $10  costs 
and  disbursements,  and  motion  denied,  with  $10 
costs.     The  affirmative  defense  is  a  legitimate 

f round  to  examine  a  plaintiff  before  trial. 
'laintifEs'  relation  to  this  bond  and  mortgage 
necessarily  implies  that  they  know  how  they 
took  it  with  the  guaranty,  and  hence  that  a 
plaintiff  can  give  testimony  that  is  material 
upon  the  issue  whether  or  not  they  made  it  a 
cover  for  a  usurious  loan  to  the  mortgagor.  An- 
derson V.  Lisman,  130  App.  Div.  134,  114  N.  Y. 
Supp.  348.  The  grounds  shown  for  such  ex- 
amination were  sufficient.  Tisdale  Lumber  Co, 
V.  Droge,  147  App.  Div.  55,  131  N.  Y.  Supp. 
683 ;  Continental  Set':urities  Co.  v.  Belmont,  147 
App.  Div.  118,  131  N.  y.  Supp.  713:  Poole 
V.  Means,  144  App.  Div.  165,  t&  N.  Y.  Supp. 
75L 


ZIMMERMAN  y.  RAU.  (Supreme  Court, 
Appellate  Division,  First  Department  July  11, 
1913.)  Action  by  Emil  Zimmerman  against 
Emanuel  Ran.  No  opinion.  Application  denied, 
with  $10  costs.  Order  signed.  See^  also,  142 
N.  Y.  Supp.  467. 
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ABANDONMENT. 

See  Divorce,  {  87;    Municipal  CorporatioiiB,  { 
354. 

.  ABATEMENT. 

See  WUlfl,  I  808. 

ABDUCTION. 

See  Kidnapping. 

I.  OFFENSES   AND   KE8POHSIBIUTT 
THEBEFOB. 

I  I  (N.Y.Sup.)  One  who  let  a  man  accom- 
panied by  a  15  year  old  girl  have  room  at  a 
bote],  and  directed  that  they  be  shown  up  to 
the  rooms,  and  let  the  man  out  after  occupying 
the  room  for  a  while,  held  guilty  under  Penal 
Uw,  S  70,  pnnishing  one  who  receives  or  har- 
bors a  female  under  the  age  of  18  years,  for 
the  purpose  of  sexual  intercourse.— People  v. 
Deckenbrock,  142  N.  T.  S.  278. 

A  husband  who  took  or  received  his  wife  for 
the  purpose  of  sexual  intercourse  with  another, 
would  be  guilty  under  Penal  Law,  {  70.  pun- 
ishing one  who  receives  or  harbors  a  female 
under  18  years  of  age,  for  the  purpose  of 
sexual  intercourse.— Id. 

ACCEPTANCE. 

See  Dedication,  H  31,  87;  Sales,  f  181. 

ACCIDENT  INSURANCE 

See  Insurance. 

ACCORD  AND  SATISFACTION. 

§  i  I  (N.Y.Sup.)  Where  October  rent  was  due 
near  tbe  1st  of  the  month,  and  on  the  30th  the 
tenant  sent  the  landlord's  agent  a  check,  de- 
ducting $50  for  failure  of  water  supply,  re- 
questing a  return  of  the  check  at  once  if  not 
satisfactory,  and  the  agent  kept  it  tintil  De- 
cember 4th  to  investigate  the  facts  and  to  see 
the  president,  who  was  away,  and  then  wrote 
that  the  proposition  was  refused,  tendering  the 
check,  tiiere  was  no  accord  and  satisfaction. — 
Wilkesbarre  Realty  Co.  v.  Atkins,  142  N.  X. 
S.    324. 


Where  the  October  rent  was  in  dispute,  the 
defendant  claiming  a  counterclaim,  and  on 
December  3d,  defendant  wrote  plaintiCF,  "In- 
closed herewith  my  check  for  $70,  being  in 
full  settlement  of  rent  •  •  •  to  December 
Slst,"  and  plaintiff  accepted  it,  thinking  it  re- 
ferred to  toe  December  rent,  which  was  for 
that  sum  and  then  due,  there  was  no  accord 
and  satisfaction. — Id. 

§  i  I  (N.Y.Sup.)  An  attorney,  having  made  a 
settlement  of  a  claim  for  his  client,  could  not, 
by  notifying  the  client  that  an  acceptance  of 
the  check  for  the  proceeds  would  constitute  a 
settlement  in  full,  establish  an  accord  and 
satisfaction ;  that  doctrine  not  applying.— Wolfe 
V.  Mack.  142  N.  Y.  S.  433. 

ACCOUNT. 

See  Account  Stated;  Corporations,  {  316;  Ex- 
ecutors and  Administrators,  It  485,  487; 
Pleading,  §  52;  Trusts,  SS  272,  305-331,  384; 
Wills,  {  67. 

H.  PBOOEEDZITOS  AITO  BEUEF. 

S  12  (N.Y.Sup.)  Where  plaintiff  was  not  a 
member  of  a  firm,  but  his  compensation  was 
measured  by  the  profits,  he  is  not  entitled  to 
maintain  an  action  in  equity  for  an  accounting, 
but  should  bring  an  action  at  law  and  have  an 
accounting  there. — ^Freeman  v.  Miller,  142  N.  Y.  ' 
S.  797. 

ACCOUNT  STATED. 

See  Payment,  |  73;  Trial,  g  333. 

(6  (N.Y.Sup.)  As  against  a  depositor  claim- 
ing that  a  bank  improperly  paid  a  check  given 
by  him,  and  paid,  in  November,  it  cannot  base 
a  claim  of  account  stated  on  his  signature  to 
an  account  of  the  bank,  by  which  he  merely 
certified  that  a  certain  number  of  October  and 
November  vouchers  had  been  received  by  him. — 
Schoen  v.  Security  Bank  of  New  York,  142  N. 
Y.  S.  309. 

16  (N.Y.Sup.)  Where  the  defendant  retained 
monthly  statements  as  to  extra  work  sent  by  a 
subcontractor  according  to  tbe  agreed  system  of 
accounting  without  objecting  to  them,  they  con- 
stituted an  account  stated. — Bradley  v.  McDon- 
ald, 142  N.  Y.  S.  702. 
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I  19  (N.Y.Sup.)  A  letter  written  by  plaintiff 
to  defendant,  stating  plaintiff's  version  of  their 
mutual  accounts,  was  evidence  that  plaintiff 
did  not  accept  defendant's  statement  of  their 
accounts,  so  as  to  rebut  a  claim  that  defend- 
ant's former  letter,  conceding  that  a  certain 
amount  was  due,  constituted  an  account  stat- 
ed.—Deakins  y.  jaerz,  142  K  Y.  S.  406. 

ACTION. 

See  Dismissal  and  Nonsuit;  Submission  of  Con- 
troversy. 

I.   GHOUHDS  AND  OONDITIOIVB  PBE< 
CEDENT. 

I  15  (N.Y.Sup.)  A  suit  at  law  involves  a  con- 
test between  two  parties,  one  seeking  and  the 
other  withholding  the  thing  in  contest,  and  the 
same  Individual  cannot  be  at  the  same  time  both 
the  person  seelcing  and  the  person  withholding. 
—Barton  v.  Ueynolds,  142  N.  Y.  S.  895. 

m.  JOINDER,   SPUTTINO.   CONSOU- 
DATION.  AND  SEVERANCE. 

S  50  (N.Y.Sup.)  Under  Code  Civ.  Proc  {  454, 
providing  that  two  or  more  persons  severally 
liable  upon  the  same  written  instrument  may 
all  or  any  of  them  be  included  as  defendants  in 
the  same  action,  a  successor  of  the  original  de- 
fendant is  liable  as  such  under  the  original  con- 
tract, 80  that  they  were  properly  joined  as  de- 
fendants.— Automatic  Strapping  Mach.  Co.  v. 
Twisted  Wire  &  Steel  Co.,  142  N.  Y.  S.  6. 

150  (N.Y.Sup.)  A  right  of  action  by  stock- 
holders as  to  which  the  corporation  has  rights 
against  other  defendants  which  the  stockhold- 
ers are  entitled  to  have  enforced  belongs  to  the 
corporation,  and  not  to  the  stockholders  in- 
dividually or  as  a  body,  and  hence  in  an  action 
against  the  corporation  it  cannot  be  joined 
with  another  cause  of  action  to  dissolve  the 
corporation. — Dusenberry  v.  Sagamore  Develop- 
ment Co.,  142  N.  Y.  S.  595. 

rv.   OOBCBCENOEMENT.  PROSECUnON, 
AlfD  TERMINATION. 

g  62  (N.Y.Sup.)  In  an  action  to  recover  a 
sum  of  money,  plaintiff's  tender  of  performance 
at  the  trial  would  not  give  a  cause  of  action 
when  the  action  was  commenced. — McCammon  T. 
Kaiser,  142  N.  Y.  S.  721. 

ADMINISTRATION. 

See  Bankruptcy,  g  268;   Executors  and  Admin- 
istrators. 

ADMISSION. 

To  practice  law,  see  Attorney  and  Client,  {  10. 

ADMISSIONS. 

See  Evidence,  g  220. 

ADULTERATION. 

17  (N.Y.Sup.)  In  an  action  by  the  state  for 
a  penalty  for  selling  hydrogen  peroxide  below 
the  standard,  it  cannot  be  successfully  contend- 
ed that  there  is  no  standard  of  purity  because 
the  name  "hydrogen  peroxide"  does  not  appear 
in  the  United   States  Pharmacopoeia,  where  it 


appeared  that  hydrogen  dioxide,  which  is  given 
therein,  ia  the  same  drug. — People  v.  Straus, 
142  N.  Y.  8.  326. 

Under  Laws  1910,  a  422,  |  240,  providing 
that,  for  a  guaranty  of  punty  of  drags  to  ab- 
solve the  seller  from  liability,  the  guaranty  most 
specify  that  the  manufacturer  did  not  adulterate 
or  misbrand  the  drug  within  the  provisions  of 
the  statute  of  the  state  of  New  York ;  hence  a 
guaranty  of  purity  of  drugs  under  the  na- 
tional Food  and  Drugs  Act  is  insufficient— Id. 

ADULTERY. 

See  Divorce,  |  129;  Hnsband  and  Wife,  |g  348, 
349 ;   Witnesses,  g  60. 

ADVERSE  CUIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Dedication,  g  37;   Umitation  of  Actions. 

AFFIDAVITS. 

See  Criminal  Law,  g  1134;  Execution,  g  377; 
Judgment,  gg  158,  158;   New  Trial,  g  14a 

AGENCY. 

Seei  Principal  and  Agent. 

AGREED  CASE. 

See  Submission  of  Ciontroversy. 

AGREEMENT. 

See  Contracts. 

ALIMONY. 

See  Divorce,  gg  161,  276. 

ALTERATION  OF  INSTRUMENTS. 

g5  (N.Y.Sup.)  AddiUon  of  the  wonb  "with 
interest"  to  a  note  after  execution,  if  made 
fraudulently,  is  a  material  alteration,  but  not 
so  where  made  innocently,  with  intent  to  ca^ 
rect  a  mistake  in  the  note,  so  as  to  make  it 
express  the  real  contract  of  the  parties.— Levy 
V.  Arons,  142  N.  Y.  S.  312. 

AMENDMENT. 

See  Criminal  Law,  g_170;  Indictment  and  In- 
formaHon,  g  159;  Pleading,  ||  218,  237-258: 
Statutes,  S  230. 

ANIMALS. 

See  Landlord  and  Tenant,  |  822;  Manidpal 
Corporations,  g  706. 


See  Marriage. 


ANNULMENT. 
APPEAL 


See  Certiorari;  Costa,  g  22:  Criminal  Law.  |g 
1024-1186;  Divorce,  g  181;  Eminent  Domain. 
g  253 ;  Municipal  Corporations,  g  185;  Plead- 
ing, g  172;  Records,  |  9;  Reference,  g  VKi: 
Taxation,  gg  493-^96. 
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m.  DEGIBIOira  BEVIEWABI.E. 

(D)   Flnmlltx  of  OetemOnrntlOB. 

I  80  (N.Y.Sup.)  A  judgment  which  finally  de- 
termines the  rights  of  the  partiea,  leaving  open 
00I7  a  question  of  accounts  to  be  settled  there- 
after, is  a  final  judgment. — Rastetter  t.  Hoen- 
ninger,  142  N.  T.  S.  962. 

(■)  Ratarey  Scope,  and  BSeet  of  Deelalon. 

i  107  (N.Y.Sup.)  Where  a  complaint  is 
amended  after  reference,  the  question  whether 
after  amendment  the  entire  action  is  referable 
may  be  reviewed  by  appeal  from  the  order  re- 
ferring or  refusing  to  refer.— Conway  v.  Far- 
ish-Stafford  Co.,  142  N.  Y.  S.  672. 

(F)    Mode   of  Rendition,  Form,  and  Bntry 
of  Jndvment  or  Order. 

8  127  (N.Y.Sup.)  An  appeal  from  a  default 
judgment  does  not  lie;  but  the  remedy  is  by 
motion  to  open  the  default  or  vacate  the  judg- 
ment as  entered  without  jurisdiction. — liaising 
v.  Cofinas,  142  N.  Y.  S.  356. 

V.  PRESENTATION  ANB  BESEBVA- 

TION  IN  X.OWER  COURT  OF 

GROUNDS  OF  REVIEW. 


I^o-vrer  Court. 


(A)  Taraea  and  «neatlon 

S  173  (N.Y.Sup.)  The  point  that  a  bolder  of 
a  postdated  check,  which  shows  on  its  face  that 
it  has  been  certified  before  its  date,  is  put  on 
inquiry  as  to  power  of  the.  cashier  to  make 
such  certification,^  and  that,  as  matter  of  law, 
ordinarily  a  cashier  is  without  such  authority, 
not  being  raised  below,  cannot  be  considered. — 
Schoen  v.  Security  Bank  of  New  York,  142  N. 
Y.  S.  309. 

1 173  (N.Y.Sup.)  Where  a  dty  in  an  action 
for  negligence  pleaded  the  one-year  statute  of 
limitations,  but  did  not  move  to  dismiss,  and 
plaintiff  in  his  complaint  anticipated  such  de- 
fense and  presented  his  only  answer  thereto, 
which  was  unavailable  as  matter  of  law,  held, 
that  the  point  was  still  available  to  defendant 
on  appeal.— Gaines  v.  City  of  New  York,  142  N. 
Y.  S.  401. 

<B)  Oltjeotiona   and   Motions,  and   Rnllnv* 
Thereon. 

1232  (N.Y.Sup.)  Where  plaintiff  is  nonsuit- 
ed at  the  close  of  his  evidence,  every  question 
which  can  be  fairly  raised  upon  the  record  may 
be  urged  on  appeal;  the  rule  that  a  party 
cannot  change  his  theory  of  action  on  appeal 
not  applying. — Armenti  v.  Brooklyn  Union  Gas 
Co.,  142  N.  Y.  S.  420. 

VHI.   EFFECT  OF  TRANSFER  OF 

CAUSE   OR  PROCEEDINGS 

THEREFOR. 

(A)  Power*    and     Proceedlnsa    of    Lower 
Court. 

$436  (N.Y.Sup.)  Where  defendant  appealed 
from  order  granting  judgment  on  the  pleadings, 
and  allowing  him  20  days  to  plead  over,  it  was 
improper  for  the  Special  Term  to  extend  such 
time  to  plead  until  10  days  after  notice  of  the 
affirmance,  whether  time  to  plead  should  be 
granted  after  the  affirmance  being  a  matter  for 


the  determination  of  the  Appellate  Division, 
and  the  Special  Term  should  merely  have  stay- 
ed proceedings  pending  the  appeal.— Schwabe 
v.  Herzog,  142  N.  Y.  S.  652. 

EC.   SUPERSEDEAS  OR  STAT  OF 
PROCEEDINGS. 

S458  (N.Y.Sup.)  Code  Civ.  Proc.  f|  1327, 
1328,  providing  for  a  stay  of  execution  pending 
an  appeal,  upon  the  giving  of  a  bond  for  a 
money  judgment  or  upon  delivery  into  court  of 
the  property  affected  by  a  judgment  for  spe- 
cific chattels,  do  not  apply  to  a  judgment  by 
the  Appellate  Division  restoring  to  the  defend- 
ant property  which  the  judgment  of  the  Special 
Term  had  erroneously  required  her  to  deliver  to 
another.— Lamport  v.  Smedley,  142  N.  Y.  S. 
350. 

X.  RECORD  AND  PROCEEDINGS  NOT 
IN  RECORD. 

(D)   Contents,  Maklnat,   and    Settlement  of 
Case  or  Statement  of  Facts. 

§569  (N.Y.Sup.)  Where  referee,  after  finding 
for  plaintiff,  took  assignment  of  a  part  of  the 
judgment  in  payment  of  his  fees,  he  became  dis- 
qualified to  pass  on  defendant's  requested  find- 
ings, or  to  settle  the  case  on  appeal. — McCor- 
mick  V.  Walker,  142  N.  Y.  S.  759. 

Failure  to  notice  proposed  amendments  to  case 
for  settlement  before  a  referee  who  bad  become 
disqualified  held  not  to  result  in  the  case  with 
the  amendments  becoming  settled  automatically 
under  rule  33  of  the  general  rules  of  practice. 
— Id. 

Under  Code  Civ.  Proc.  |  907,  case  held  not  to 
be  ordered  settled  before  some  one  other  than 
the  referee  before  whom  the  case  was  tried, 
where  the  referee  had  become  disqualified  by 
the  act  of  the  respondent.— Id.     . 

(I)   Defects,    Objections,    Amendment,    and 
Oorreetlon. 

§635  (N.Y.Sup.)  The  County  Court  having 
acquired  no  jurisdiction  over  a  defendant,  if  the 
summons  and  the  complaint  demanding  a  sum  in 
excess  of  its  jurisdiction  were  served  on  him  at 
the  same  time,  but  having  power  to  amend  the 
complaint  to  reduce  the  demand  to  a  sum  with- 
in its  jurisdiction  only  in  case  the  complaint 
was  served  after  the  summons,  the  judgment 
against  him  will  be  reversed  and  a  new  trial 
had  as  to  such  matter;  the  record  not  showing 
whether  they  were  served  together  or  at  differ- 
ent times. — National  Surety  Co.  T.  Rosenberg, 
142  N.  Y.  S.  1043. 

ZVI.   REVIEW. 

(B)  Interlocutory,     Collateral,     and     Sup- 
plementary ProceedlnKB  and 
(tuestlons. 

§876  (N.Y.Sup.)  A  judgment  can  only  be 
corrected  on  appeal  from  the  judgment,  and 
not  on  appeal  from  an  order  denying  a  motion 
to  resettle  it. — Burnstine  v.  Bumstine,  142  N. 
Y.  S.  342. 

(Ei)  Presumptions. 

§927  (N.Y.Sup.)  Where  the  complaint  is  dis- 
missed at  the  close  of  plaintiff's  case,  plaintiff 
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is  entitled,  on  appeal,  to  the  most  favorable 
construction  of  the  evidence. — Armenti  v.  Brook- 
lyn Union  Gas  Co.,  142  N.  Y.  S.  420. 

i  927  (N.T.Sup.)  The  court  reviewing  a  judg- 
ment of  dismissal  most  resolve  every  conflict  in 
the  testimony  in  favor  of  plaintiff. — Portoghese 
V.  TUinois  Surety  Co.,  142  N.  Y.  S.  BOO. 

§934  (N.T.Sup.)  Where  the  recurd  does  not 
contain  an^  answer  or  demurrer,  but  the  judg- 
ment therein  recites  that  it  was  rendered  after 
trial  of  the  issues,  the  court  on  appeal  from  an 
order  vacating  the  judgment  must  assume  that 
an  issue  of  fact  or  law  was  raised  and  dis- 
posed of. — Queens-Nassau  Mortgage  Co.  T. 
Graham,  142  N.  Y.  S.  589. 

<G)    dneiitlona  of  Fact,  Terdlets,  and  Flnd- 
inara. 

§999  (N.Y.Sup.)  In  action  on  written  con- 
tract, verdict  of  jury  held  conclusive  that  cer- 
tain words  in  the  contract  were  in  the  instru- 
ment when  signed  by  defendant. — Acme  Wood 
Carpet  Flooring  Co.  v.  Broadway  &  Fifty- 
Third  St.  Co.,  142  N.  Y.  S.  490. 

t  1802  (N.Y.Sup.)  Where  conflicting  evidence 
raised  a  question  for  the  jury,  its  determina- 
tion will  not  be  disturbed. — Bey  v.  New  York 
Dock  Co.,  142  N.  Y.  S.  626. 

{  1015  (N.Y.Sup.)  The  court  on  appeal  will 
hesitate  to  reverse  the  action  of  the  trial  court 
setting  aside  a  verdict  as  against  the  weight  of 
the  evidence.— Standing  v.  Brady,  142  N.  Y.  S. 
6S6. 

(H)  Barmleaa  Error. 

I  1066  (N.Y.Sup.)  Where  accommodation  in- 
dorser  claimed  Aat  note  was  diverted,  and  there 
was  evidence  that  plaintiff  was  a  bona  fide-  hold- 
er, refusal  to  charge  as  to  riphts  of  bona  fide 
holder  held  reversible  error,  although  there  were 
grounds  other  than  the  diversion  upon  which 
the  verdict  for  defendant  might  have  been  bas- 
ed.—Senft  V.  Schaefier,  142  N.  Y.  S.  380. 

S  1074  (N.Y.Sup.)  Where  it  was  shown  on  the 
application  to  vacate  an  order  allowing  a  second 
examination  of  a  third  person  in  supplementary 
proceedings  that  the  property  of  the  debtor 
came  into  the  third  party's  hands  since  the  in- 
stitution of  the  former  proceeding,  irregular 
practice  in  not  requiring  such  a  showing  or  that 
former  proceeding  was  abandoned  as  a  condi- 
tion of  granting  a  second  examination  was  not 
material  error.— Murphy  v.  Cram,  142  N.  Y.  S. 
972. 

(K)  Snbaeanent  Appcala. 

{  1099  (N.Y.Sup.)  A  determination  by  the  Ap- 
pellate Division  on  appeal  that  a  will  executed 
bj  husband  and  wife  is  a  joint  and  mutual  will, 
binding  on  the  survivor,  is  the  law  of  the  case 
in  a  suit  to  enforce  the  will  against  the  survivor. 
— Rastetter  v.  Hoenninger,  142  N.  Y.  S.  962. 

XVU    DETERMINATION  AND  DISPO- 

SITION  OF  CAUSE. 

(B)   Afllnnanoe. 

{1139  (N.Y.Sup.)  Where  under  the  pleadings 
in  an  action  a  small  balance  was  admittedly 
due  plaintiff,  but  this  not  having  been  called  to 
the  trial  court's  attention  it  was  evidently  over- 
looked knd  a  verdict  directed  for  defendant,  the 
judgment   would   not  b«   reversed  for  the  er- 


ror, but  defendant  a«  a  condition  of  the  af- 
firmance of  the  judgment  would  be  required  to 
stipulate  that  its  judgment  would  not  thereafter 
be  interposed  as  a  bar  to  the  recovery  of  such 
sum.- Hartford  v.  Greenwich  Bank  of  City  of 
New  York,  142  N,  Y.  S.  387. 

(F)   Mandate    and   Proceedlnss    la    I^ower 
Court. 

I  f  195  (N.Y.Sup.)  Where,  on  retrial,  the  ev- 
idence is  the  same  as  it  was  before,  the  opin- 
ion of  the  appellate  court  is  the  law  of  the  case. 
— Littman  v.  Harris,  142  N.  Y.  S.  341. 

{  1 195  (N.Y.Sup.)  A  decision  as  to  the  effect 
of  a  letter  written  by  the  buyers  of  personal 
property  had  on  a  former  appeal  becomes  the 
law  of  the  case,  and  is  binding  on  a  subsequent 
trial. — Sturgea  &  Burn  Mfg.  Co.  v.  American 
Separator  Co.,  142  N.  Y.  S.  687. 

(O)  Jnrladietlon   and   Proccedinsa  of   Ap- 
pellate Court  After  Remand. 

f  1221  (N.Y.Sup.)  Where  a  receiver  of  a  bank 
appealed  from  allowances  of  $19,000  to  each 
receiver  on  the  ground  that  they  were  exces- 
sive, and  the  court  on  appeal  reduced  them  to 
$12,000  each,  and  directed  each  receiver  to  re- 
turn to  the  bank  $7,000,  and  pending  the  appeal 
the  receiver  voluntarily  returned  $4,000  and 
procured  a  release  from  the  bank,  and  he  had 
expended  of  his  own  money  over  $3,000  in  a 
suit  to  set  aside  a  contract  made  by  the  co- 
receiver,  the  judgment  must  be  modified,  so  as 
to  relieve  him  from  the  obligation  to  make  a 
further  retund.— People  v.  Broolilyn  Bank  in 
City  of  New  York,  142  N.  Y.  S.  75. 

APPEARANCE. 

See  Insane  Persons,  {  94. 

APPLIANCES. 

See  Master  and  Servant,  !l  107, 12S. 

APPOINTMENT. 

See  Elections,  {  61;  Trusts,  |S  156,  169. 

APPROPRIATION. 

See  Schools  and  School  Districts,  {  79. 

ARBITRATION  AND  AWARD. 

See  Contracts,  H  284,  285. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  H  719,  1171. 


See  Militia. 


ARMY  AND  NAVY. 
ARREST. 


X.  IN  OrVIIi  ACTIONS. 

8  16  (N.Y.Sup.)  In  an  action  upon  notes  be- 
gun by  arrest  of  defendant  who  plaintiff 
claimed  had  fraudulently  disposed  of  his  prop- 
erty, it  is  no  defense  that  the  property  was 
located  in  a  foreign  jurisdiction  where  the 
indebtedness  was  incurred  in  the  domestic  state 
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where  the  parties  resided  and  the  fraudulent  in- 
tent waa  therein  conceived. — Polo  t.  D'Achille, 
142  N.  Y.  S.  506. 

§  40  (N.Y.Sup.)  Uvder  Code  Civ.  Proc.  §  549, 
providing  for  arrest  of  a  defendant  who  has 
fraudulently  disposed  of  his  property,  proof 
of  actual  fraud  is  essential.— Polo  v.  D'Achille, 
142  N.  Y.  S.  606. 

In  an  action  begun  by  arrest,  where  plaintiff 
claimed  that  the  defendant  had  fraudulently 
conveyed  and  concealed  his  property  after  giv- 
ing the  notes  sued  upon,  evidence  held  to  sus- 
tain a  finding  that  defendant  had  disposed  of 
his  property  as  claimed.— Id. 

In  an  action  upon  notes  begun  by  aTrest, 
plaintiff  claiming  that  defendant  had  disposed 
of  his  property  with  intent  to  defraud,  a  spe- 
cial finding  held  not  in  conflict  with  the  gen- 
eral verdict  or  to  be  a  finding  that  plaintiff 
owned  property  within  the  jurisdiction  of 
whidi  be  had  not  fraudulently  disposed.— Id. 

ASSAULT  AND  BATTERY. 

X.  OrVlL   I.IABIUTT. 
(B)  Aotlona. 

(27  (N.Y.Sup.)  In  an  action  for  assault, 
held,  that  the  admission  of  evidence  as  to  the 
conduct  of  defendant  toward  plaintiff  at  a  meet- 
ing earlier  in  the  same  day  was  error. — O'Dell 
V.  Bonta,  142  N.  Y.  S.  179. 

ASSESSMENT. 

See  Municipal  Corporations,  |{  406,  412,  631; 
Taxation. 

ASSETS. 

See  Executors  and  Administrators,  {  60;  Mar- 
shaling Assets  and  Securities. 

ASSIGNMENTS. 

See  Banks  and  Banking,  |  132 ;  Bonds,  Sf  68, 
122;  Champerty  and  Maintenance,  §  6;  Con- 
tracts, {  187:  Corporations,  §§  125,  320;  In- 
surance, i  797%:  Landlord  and  Tenant,  I 
79;  Mortgages,  ii  401,  415,  497 ;  Municipal 
Corporations,  §{  353,  373;  Trusts,  |  10. 

I.   REQUISITES  AND  VAIXDITT. 
(B)   Mode   and   Snfllolency    of  AaalKament. 

$49  (N.Y.Sup.)  The  execution  by  a  depositor 
in  a  savings  bank  of  a  draft  upon  the  bank  di- 
recting it  to  pay  to  plaintiff  or  bearer  "bal- 
ance on  account  Dollars,  on  account  of 

bank  book  No.  202670,"  accompanied  by  a  de- 
livery to  plaintiff  of  the  bank  book,  operated  as 
an  equitable  assignment  of  the  fund. — Foley  ▼. 
New  Xork  Savings  Bank,  142  N.  Y.  S.  8^. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy;   Parties,  $  6. 

ASSOCIATIONS. 

See  Building  and  Loan  Associations;  Chari- 
ties, I  20. 


ASSUMPSIT,  ACTION  OF. 

See  Exchange  of  Property,  $  8;  Money  Lent; 
Money  Received;   Work  and  Labor. 

ATTACHMENT. 

See  Pledgee,  f  44. 

ATTESTING  WITNESSES. 

See  WiUs,  {  133. 

ATTORNEY  AND  CLIENT. 

See  Accord  and  Satisfaction;  Criminal  Law,  | 
719;  Eminent  Domain,  §265;  Executors  and 
Administrators,  §  111;  Trusts,  §  227. 

X.  Tps  OFFICE   OF  ATTORNEY. 

(A)  Admlaston  to  Praetloe. 

i  10  (N.Y.Sup.)  Under  Court  of  Appeals  role 
2j  providing  for  the  admission  without  examina- 
tion of  attorneys  who  have  practiced  tor  five 
years  as  members  of  the  bar  in  another  coun- 
try, to  entitle  a  person  to  admission,  based  on 
his  being  a  member  of  the  bar  of  England,  Ire- 
land, or  Scotland,  he  must  have  been  entitled 
to  practice  in  the  highest  court  of  some  part 
of  the  kingdom  of  Great  Britain  and  Ireland. 
—In  re  Wray,  142  N.  Y.  S.  186. 

(B)  PrlTtleacea,    Dlaabllltles,    and    LlablU- 
tiea. 

{29  (N.Y.Sup.)  A  law  clerk  in  the  office  of 
an  attorney  for  the  defendants  in  a  personal 
injury  action  had  no  authority  to  bind  the  de- 
fendants by  a  promise  to  pay  a  specified  sum 
in  settlement  of  the  action.— Alterman  v.  Weil, 
142  N.  Y.  S.  465. 


and  Dlabarment. 


(C)   Baapen 

8  53  (N.Y.Sup.)  Upon  a  charge  against  an 
attorney  of  having  been  indicted  for  willfully 
dissuading  a  subpoenaed  witness  from  attend- 
ing before  a  magistrate  in  criminal  proceed- 
ings, admitted  by  renpondent's  answer,  al- 
though he  therein  denied  that  he  was  guilty  of 
the  crime  charged,  held,  that  his  plea  of  guilty 
was  conclusive  evidence  of  his  guilt,  and  that 
no  further  evidence  was  required  to  show  that 
he  was  not  a  fit  person  to  remain  a  member 
of  the  bar.— In  re  Newell,  142  N.  Y.  S.  185. 

m.    DUTIES  AND  I.IABII.ITIES  OF  AT- 
TORNEY TO  OI.IENT. 

§  1 17  ^.Y.Sup.)  The  relation  of  attorney  and 
client  with  reference  to  money  collected  by  the 
attorney  is  not  that  of  debtor  and  creditor,  but 
of  principal  and  agent.— Wolfe  v.  Mack,  142 
N.  Y.  S.  433. 

1 126  (N.Y.Sup.)  Where  an  aged  woman 
transferred  her  property,  subject  to  various 
clouds  on  title  to  an  attorney  to  clear  the  title, 
dispose  of  the  property,  and  pay  her  the  bal- 
ance, deducting  certain  fees,  the  attorney,  even 
though  her  business  representative,  is  amenable 
to  the  summary  process  of  the  court,  and  may 
be  required  to  deliver  the  money  in  his  hands 
to  the  city  chamberlain  to  await  the  determina- 
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tion  of  the  riehts  of  the  parties.— In  re  Day, 
142  N.  X.  S.  62. 

i  126  (N.Y^Sup.)  The  remedy  to  compel  an 
attorney  by  motion  to  pay  over  money  which 
the  petitioner  claimed  was  due  her  is  not  a 
matter  of  absolute  right,  but  rests  in  the  dis- 
cretion of  the  court. — In  re  Hitchings,  142  N. 
T.  S.  339. 

A  summary  motion  to  require  an  attorney  to 
pa^  over  funds  to  petitioner  which  he  had  re- 
ceived for  investment  held  properly  refused, 
where  his  good  faith  was  not  questioned  and 
he  was  insolvent.— Id. 

Where  one  member  of  a  firm  of  attorneys  re- 
ceived plaintiff's  money  for  investment  and,  be- 
coming involved,  lost  the  same,  although  his 
good  faith  was  not  questioned,  his  partners 
should  not  be  required  by  summary  motion  to 
pay  over  to  petitioner  the  amount  lost;  peti- 
tioner having  an  adequate  remedy  at  law,  in 
which  the  liability  of  the  parties  might  be  de- 
termined.— Id. 

IV.  OOBfFEHSATIOH  AND  UEN   OF 
ATTORHET. 

(A)  Feea  snd  Other  Remnnerstlon. 

S  f32  (N.T.Sup.)  Under  Code  Or.  Proc.  8  308, 
providing  for  the  allowance  of  "personal  and 
incidental  expenses"  to  counsel  assigned  to  the 
defense  in  a  capital  case,  held,  that  the  ex- 
penses of  insanity  specialists  who  testified  at 
trial  were  not  allowable,  and  that  the  expenses 
of  conferences  with  them  before  trial  for  a 
<:opy  of  the  testimony  at  the  coroner's  inquest 
and  for  the  attendance  of  witnesses  before 
trial  were  not  allowable. — People  ex  rel.  Van 
Zandt  V.  Prendergast,  142  N.  Y.  S.  611. 

S  141  (N.X.Snp.)  Where  attorneys  were  em- 
ployed to  recover  real  property  when  it  was 
practically  lost,  and  they  rendered  valuable 
aervices  which  resulted  in  recovering  the  prop- 
erty, their  fees  were  not  limited  to  the  taxable 
costs.— Morey  v.  Schuster,  142  N.  Y.  S.  1054. 

{  144  (N.T.Sup.)  The  term  "recovery,"  as 
used  in  an  attorney's  contract  for  services,  held 
not  limited  to  a  settlement,  but  to  include  a 
vindication  of  his  client's  rights  by  a  judgment 
of  a  competent  court. — Wolfe  v.  Mack,  142  K. 
T.  S.  433. 

(B)   lylen. 

i  174  (N.Y.Co.Ct)  Under  Judiciary  Law,  S 
476,  relating  to  attorney's  liens,  on  dismissal 
with  costs  to  defendant,  the  attorneys  for  de- 
fendant have  no  lien  where  the  answer  con- 
tained no  counterclaim. — Gildersleeve  v.  Reitz, 
142  N.  Y.  S.  674. 

1 182  (N.T.Sup.)  Judiciary  Law,  §  475,  pro- 
viding for  an  attorney's  lien,  held  not  exclusive 
and  did  not  preclude  an  attorney  called  into  a 
pending  matter  from  enforcing  a  lien  for  his  fees 
on  property  recovered  after  the  termination  of 
the  litigation.— Morey  v.  Schuster,  142  N.  T.  S. 
1054. 

I  186  (N.T.Sup.)  Where  an  attorney  pays 
over  a  balance  over  and  above  the  amount  claim- 
ed for  fees,  bis  lien  only  attaches  to  the  amount 
retained.— Wolfe  v.  Mack,  142  N.  T.  S.  433. 

I  190  (N.T.Sup.)  An  attorney's  lien,  set  up 
in  summary  proceedings  to  compel  him  to  pay 
over  money  collected  for  his  client,  will  be  ad- 


justed In  that  proceeding,  and  judgment  len- 
dered  requiring  him  to  pay  over  any  balaace.— 
Wolfe  V.  Mack,  142  N.  T.  S.  433. 

I  192  (N.T.Sup.)  Where  .an  attorney's  right 
to  a  lien  is  clear,  he  may  enforce  it  by  suit  in 
equity  and  is  not  limited  to  an  application  to 
the  conrt  by  petition.— Morey  ▼.  Schuster,  142 
N.  T.  S.  1054. 

AUCTIONS  AND  AUCTIONEERS. 

See  Evidence,  {  113. 

AUTHORITY. 

See  Principal  and  Agent,  If  10O-122. 

AUTOMOBILES. 

See  Livery  Stable  Keepers;    Master  and  Serv- 
ant, I  302. 

AWARD. 

See  Eminent  Domain,  Si  237,  245. 

BAIL. 

See  Indictment  and  Information,  f  144. 

BAILMENT. 

See  Carriers,   f   89;     Livery   Stable  Keepers; 
Pledges. 

BALL  GAMES. 

See  Injunction,  S  105;    Sunday,  |  0. 

BANKRUPTCY. 

See  Corporations,  8  320;  Judgment,  |  297. 

m.   ASSIGNMENT,  ASimaSTRATIOH. 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

(B)  AaalvrnncMt,    and    Title.    Rlarkts,    aa« 
Remedlea   of  Trustee  In  General. 

f  143  (N.T.Sup.)  Under  Real  Property  Law, 
§1  35,  36,  37,  40,  where  testatrix  devised  proper- 
ty to  a  daughter  for  life  with  remainder  to  a 
son,  or  if  he  did  not  survive  the  daughter  to 
his  children  living  at  the  daughter's  death,  the 
interest  of  a  (hild  of  the  son  was  an  expectant 
estate  assignable  under  section  59,  and  hence 
passed  to  a  trustee  in  bankruptcy  under  Bank- 
ruptcy Act,  8  70.— Clark  v.  Grosh,  142  N.  T.  S. 
966. 

8  144  (N.T.Sup.)  A  state  court  having  posses- 
sion through  its  receiver  of  the  property  of  a 
party  subsequently  adjudicated  a  bankrupt 
would  as  a  matter  of  course  order  such  property 
delivered  to  the  trustee  in  bankruptcy  on  a  mo- 
tion by  the  trustee,  since  the  bankrupt  law  i« 
paramount. — ^A.  H.  Alden  &  Co.  v.  New  York 
Commercial  Co.,  142  N.  T.  S.  772. 

(D)  Administration  of  Katate. 

8  268  (N.T.Co.Ct)  Conveyance  by  the  twstee 
of  a  bankrupt  in  which  the  only  property  de- 
scribed was  real  estate  heU  not  to  rouTey  s 
band  house  on  the  property  which  to  the  knowl- 
edge of  the  grantee  belonged  to  another.— Sacred 
Heart  Roman  Catholic  Church  t.  Vedder,  142 
N.  T.  8.  870. 
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BANKS  AND  BANKING. 

Se«  Accoant  Stated;  Assinimeiita;  Bills  and 
Notes,  I  404;  Evidence,  H  121  461;  Execu- 
tors and  Administrators,  {  105 ;  Fraudnlent 
Conveyances,  {  314;  MarshalinK  Assets  and 
Securities;  Municipal  C!orporations,  |§  162- 
173;  Parties,  |  7;  Statutes,  i  219. 

XL  BANKING  OORPOBATIONS  AND 
ASSOCIATIONS. 

<C)  Stoeklioldera. 

{47  (N.Y.Sup.)  In  an  action  to  enforce  the 
individual  liability  of  tlie  stoclcholders  of  an 
insolvent  bank,  it  was  a  good  defense  that  the 
stocic  standing  in  the  names  of  defendants  on 
the  stock  books  of  the  bank  was  held  by  them 
merely  as  collateral  security. — Van  Tuyl'  v. 
Robin,  142  N.  Y.  S.  535. 

In  an  action  to  enforce  the  individual  liabil- 
ity of  stockholders  of  an  insolvent  bank,  it  was 
no  defense  that  the  bank  became  insolvent 
through  the  negligence  and  misfeasance  of  its 
directors. — Id. 

{48  (N.Y.Sup.)  Stockholders  of  an  insolvent 
bank  who,  though  they  had  disposed  of  their 
stock,  failed  to  have  it  transferred  upon  the 
books  of  the  corporation,  were  liable  as  stock- 
holders to  its  creditors.— Van  Tuyl  v.  Robin, 
142  N.  Y.  S.  635. 

Where  the  stockholders  of  an  Insolvent  bank 
had  sold  their  stock  more  than  two  years  be- 
fore action  was  brought  against  them,  but  had 
failed  to  have  their  stock  transferred  upon  the 
books  of  the  corporation,  they  did  not  cease 
to  be  stockholders ;  and  limitations  did  not  run 
as  to  the  cause  of  action  against  them. — Id. 

{  49  (N.Y.Sup.)  The  superintendent  of  banks 
may  sue  the  stockholders  of  an  insolvent  bank, 
in  order  to  perform  the  duties  resting  upon 
him  under  Banking  Law,  §  19,  as  amended  by 
Laws  1910,  c.  452,  providing  that  he  shall  en- 
force the  individual  liability  of  stockholders  of 
an  insolvent  bank.— Van  Tuyl  v.  Robin,  142  N. 
Y.  S.  535. 

In  an  action  to  enforce  the  individual  liabil- 
ity of  a  stockholder  of  an  insolvent  bank,  an 
answer,  which  practically  admitted  that  the 
stock  standing  in  defendant's  name  was  trans- 
ferred to  him  with  his  knowledge  for  a  pur- 
pose to  which  he  consented,  presented  no  de- 
fense.—Id. 

m.  FUNCTIONS  AND  DEAXINGS. 

(B)  Repveaentatlon    of    Bank    hy    Ofllcers 
and  Aarenta. 

{Ill  (N.YsSup.)  Statements  made  by  direc- 
tors of  a  bank  at  times  and  places  other  than 
board  meetings  are  not  made  while  acting  of- 
ficially, and  do  not  bind  the  bank.— Gardiner 
V.  Bronx  Nat  Bank  of  New  York,  142  N.  Y. 
S.  718. 

(C)   Dcpoalts. 

{119  (N.Y.Sup.)  The  relation  between  a  bank 
and  a  depositor  is  in  a  strict  sense  that  of 
debtor  and  creditor. — Hartford  v.  Greenwich 
Bank  of  City  of  New  York,  142  N.  Y.  S.  387. 

{  1 32  (N.Y.Sup.)  Where  a  bank,  haying  taken 
nn  assignmentt  for  advances,  of  the  contractor's 


right  under  public  improvement  contracts,  and 
deposited  the  proceeds  to  his  general  deposit 
account,  it  was  liable  for  interest  on  the  bal- 
ance remaining  after  paying  the  advances  for 
the  beneBt  of  Uen  claimants.— C.  T.  Willard  Co. 
V.  City  of  New  York,  142  N.  Y.  S.  11. 

{  138  (N.Y.Sup.)  That  a  bank  paid  out  a 
depositor's  money  on  bis  check  without  author- 
ity is  a  sufficient  showing  of  damages,  without 
any  showing  that  he  was  not  indebted  to  the 
payee.— Schoen  v.  Security  Bank  of  New  York, 
142  N.  Y.  S.  309. 

{  138  (N.Y.Sup.)  Where  an  employe  present- 
ed fictitious  bills  under  the  name  of  W.  to  bis 
employer,  approved  them,  and  on  the  faith  of 
his  approval  checks  were  drawn  to  the  order  of 
W.,  which  the  employ^  indorsed  in  that  name 
and  had  cashed,  the  bank  held  entitled  to  charge 
the  checks  against  the  employer's  account ;  they 
having  been  paid  to  the  person  intended.— Hart- 
ford V.  Greenwich  Bank  of  City  of  New  York, 
142  N.  Y.  S.  387. 

In  disbursing  a  depositor's  funds,  a  bank  can 
pay  them  only  in  the  usual  course  of  business 
and  in  conformity  to  the  depositor's  directions, 
and  can  charge  against  the  depositor's  account 
only  payments  made  at  the  time  when,  to  the 

Eerson  whom,  and  for  the  amount  authorized  by 
im. — Id. 

In  determining  whether  a  bank  has  paid  out 
its  customer's  funds  without  authority  the  ques- 
tion is  usually  one  of  the  depositor's  intention 
in  issuing  the  check,  the  bank  being  liable  to 
refund  the  amount  to  the  depositor  if  it  pays 
to  any  one  other  than  the  payee  intended,  even 
though  it  pays  to  a  person  having  the  same 
name. — Id. 

{  140  (N.Y.Sup.)  A  bank  is  under  no  obliga- 
tion to  a  payee  to  pay  a  check,  being  only  an- 
swerable to  the  depositor  for  its  refusal  to  pay. 
—Columbia-Knickerbocker  Trust  Co.  v.  Miller, 
142  N.  Y.  S.  440. 

{  145  (N.Y.Sup.)  If  the  question  whether  the 
drawer  of  a  check  notified  the  bank  not  to  pay 
it  is  material  on  the  question  of  its  liability,  for 
having  paid  it,  where  the  check  had  been  certi- 
fied, it  is  enough  that  it  is  admitted  that  notifi- 
cation was  before  the  payment,  without  any 
showing  as  to  the  particular  hour. — Schoen  v. 
Security  Bank  of  New  York,  142  N.  Y.  S.  309. 

{  154  (N.Y.Sup.)  Where  the  card  signed  by  a 
depositor  in  opening  an  account  with  a  bank 
provided  that,  while  it  will  exercise  ordinary 
care  in  relation  to  postdated  checks  or  stop  or- 
ders, it  shall  not  be  held  responsible  by  him  if 
such  checks  be  paid,  it  having  certified  bis  post- 
dated check  t>efore  its  date,  and  paid  it  after 
receipt  of  his  stop  order,  he  is  entitled  to  have 
submitted  the  issue  whether  it  exercised  "ordi- 
nary care"  in  certifying  it,  instead  of  one  wheth- 
er it  was  guilty  of  "gross  negligence"  in  doins; 
so.— Schoen  v.  securi^  Bank  of  New  York,  14:; 
N.  Y.  S.  309. 

(D)  Oollectlona. 

{  175  (N.Y.Sup.)  Complaint  in  an  action 
against  a  bank  for  receiving  the  proceeds  of  a 
check,  and  applying  them  to  the  personal  ac- 
count of  the  president  of  plaintiff  company 
V?ith  notice  that  the  proceeds  were  the  property 
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of  plaintiff  company,  hM  to  state  a  cause  of 
action.— E.  Mocli  Co.  7,  Security  Bank  of  New 
York,  142  N.  Y.  S.  770. 

Allegation  of  complaint  in  an  action  against 
a  bank  for  misappropriation  of  the  proceeds  of 
a  check  belonging  to  plaintiff  that  defendant 
had  "notice  putting  it  npon  inquiry  which  it 
failed  to  make  which  would  have  disclosed  that 
the  same  was  placed  to  the  personal  account  of" 
plaintiff's  president,  "without  authority,"  held 
the  allegation  of  an  ultimate  fact  sufScient  to 
permit  detailed  evidence  of  such  notice. — Id. 

(F)  Bxclianarei  Money,  Sccnrltlea,  and  In- 
▼eatmemta. 

S  189  (N.Y.Sup.)  Travelers'  checks,  providing 
for  payment  of  lost  checks  by  the  baiAer  issu- 
ing them  in  case  of  prompt  notice,  held  not  to 
entitle  the  purchaser  to  recover  on  lost  checks 
from  the  drawers,  where  notice  was  not  given 
until  after  the  checks  had  been  paid.— Sullivan 
V.  Knauth,  142  N.  Y.  S.  307. 

VIZ.   OLEARINO    HOUSES. 

§320  (N.Y.Sup.)  If  both  the  bank  coUecting 
a  check  through  a  clearing  house  and  the  bank 
upon  which  it  was  drawn  understood  that  the 
receiving  of  the  check  through  the  clearing 
house  was  not  intended  to  constitute  payment, 
it  cannot  be  claimed  by  an  indorser  of  the 
check  that  there  was  a  payment. — Columbia- 
Knickerbocker  Trust  Co.  V.  Miller,  142  N.  Y. 
S.  440. 

The  constitution  of  a  clearing  house  associa- 
tion held  to  contemplate  that  a  payment  of  a 
check  -drawn  on  a  bank  which  ia  a  member  of 
the  association  is  not  complete  until  the  debtor 
bank  has  an  opportunity  to  examine  the  items 
debited  against  it  and  has  approved  such  debit 
by  silence  or  affirmative  acts.- Id. 

A  check  is  "not  good"  within  clearing  honse 
rales,  providing  that  checks  returned  as  not 
good  should  be  returned  to  the  members  from 
whom  received  before  3  o'clock  of  the  same 
day,  when  the  drawee  bank  refuses  to  pay  it, 
and  a  memorandum  on  a  check  "assigned,  to- 
gether with  notice  of  insolvenoy  of  the  drawee, 
was  a  sufficient  notice  that  the  check  was  re- 
turned as  "not  good."— Id. 

The  owner  of  a  check  cannot  make  any  claim 
against  the  clearing  house  agent  of  the  indorsee 
for  nonpayment  upon  its  return  by  the  drawee 
as  not  good. — Id. 

BAR. 

See  Judgment,  ||  594-649;   Limitation  of  Ac- 
tions. 

BASEBALL 

See  Injunction,  {  105;  Sunday,  {  8. 

BASE  FEL 

See  Wilta,  f  602. 

BASTARDS. 

I.  II.I.EGITIMAOT  IK  OENERAXh 

f  3  (N.Y.Sup.)  A  husband  is  presumed  to  be 
the  father  of  his  wife's  child,  if  he  had  access 
to  his  wife  within  the  reouired  period,  and  non- 
intercourse  must  be  established  beyond  reason- 


able doabt,  or  the  presumption  applies.- Tim- 
mann  v.  Timmann,  142  N.  Y.  S.  ^& 

m.  FROOEEDINOS  ITNDEB  BAS- 
TARDY I.AWS. 

{65  (N.Y.Sup.)  Evidence  in  a  filiation  pro- 
ceeding to  require  defendant  to  pay  certain 
amounts  for  the  support  of  the  mother  of  a 
bastard  child  during  confinement,  and  for  the 
support  of  the  child,  held  not  sufficient  to  sus- 
tain a  finding  that  the  defendant  was  the  fa- 
ther of  the  child.— Drummond  v.  Zucker,  142 
N.  Y.  S.  651. 

BATTERY. 

See  Assault  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Building  and  Loan  Associations;  Insur- 
ance, §§  771-818. 

BEST  AND  SECONDARY  EVIDENCL 

See  Evidence,  I  178. 

BILL  OF  PARTICULARS. 

See  Indictment  and  Information,  i  121. 

BILLS  AND  NOTES. 

See  Alteration  of  Instruments;  Appeal,  H  173, 
1066;  Arrest;  Banks  and  Banking,  {{  138, 
140,  145,  175,  189.  320;  Gifts,  |  66;  Par- 
ties, I  51 ;  Usury,  {{  67,  94. 

I.  REQUISITES  AMD  VAI.IDITT. 
(B)  Oonalderatlon. 

1 92  (N.Y.Sup.)  A  stockholder  in  a  corpora- 
tion is  not  bound  to  pay  its  debts,  and  a  note 
given  by  him  therefor  is  without  consideration. 
—Richards  v.  Levison,  142  N.  Y.  S.  272. 

XV.  NEOOTIABUJTT     AITD     TBAX8- 

FER. 

(A)  Instramenta  ITeKotlable. 

i  147  (N.Y.Sup.)  An  instrument  in  the  form 
of  a  note,  promising  to  pay  to  the  estate  of  S. 
upon  her  death  a  certain  sum,  was  not  negotia- 
ble, being  payable  neither  to  order  nor  bearer, 
as  required  by  Negotiable  Instruments  Law,  K 
20,  23.— Kerr  v.  Smith,  142  N.  Y.  S.  57. 

§  155  (N.Y.Sup.)  An  instrument  in  the  form 
of  a  note,  promising  to  pay  to  the  estate  of  S. 
upon  her  death  a  certain  sum,  was  not  negotia- 
ble, being  payable  neither  to  order  nor  bearer, 
or  at  a  determinable  future  day,  as  reqaired  by 
Negotiable  Instruments  Law,  S|  20,  23. — Kerr 
V.  Smith,  142  N.  Y.  S.  57. 

V.  RIGHTS  AND  LIABILITIES  ON  IN- 
DORSEBIENT   OR  TRANSFER. 

(A)  Indorsement    Before    DeltTery    to    or 
Transfer  by  Payee. 

§  251  (N.Y.Sup.)  The  discounting  of  a  note  by 
the  payee  with  a  third  party,  instead  of  dis- 
counting it  at  the  bank  where  it  was  intended 
to  discount  it,  would  ordinarily  constitute  no 
diversion  as  to  an  accommodation  indorser  who 
indorsed  to  enable  the  payee  to  obtain  the  mon- 
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ey  thereon.— Senft  y.  Schaefler,  142  N.  Y.  S; 
380. 

Where  an  accommodation  indorser  makes  the 
discounting  of  a  note  at  a  particular  bank  a 
condition  of  its  delivery  to  the  payee,  the  payee 
has  no  right  to  use  the  note,  except  subject  to 
that  condition. — Id. 

(D)  Bona.  Fide   FarcIiMer*. 

§335  (N.T.Sup.)  Under  Negotiable  Instru- 
ments Law,  i  91,  defining  a  holder  In  due 
course,  an  indorser  of  a  note  sued  on,  alleged 
to  be  void  for  usury,  was  entitled  to  prove  that 
plaintiff,  an  indorsee,  had  knowledge  of  the 
usury  when  he  became  the  holder  of  the  note, 
and  bad  participated  therein.— Kass  ▼.  Blum- 
berg.   142  N.  Y.  8.  544. 

8  359  (N.Y.Sup.)  In  view  of  Negotiable  In- 
struments Law,  1$  94,  96,  and  under  sections  51 
and  52,  defining  value,  and  providing  that, 
where  valne  has  been  given  for  an  instrument, 
the  bolder  is  deemed  a  holder  for  value,^  a  holder 
of  a  note,  who  in  due  course  accepted  it  in  pay- 
ment of  a  pre-existing  debt,  is  a  holder  for  val- 
ue.— Brodenck  &  Bascom  Rope  Co.  v.  McGrath, 
142  N.  y.  S.  497. 

§370  (N.Y.Sup.)  In  view  of  Negotiable  In- 
struments Law,  il  94,  96,  and  under  sections 
51  and  52,  defining  value,  and  providing  that, 
where  value  has  been  given  for  an  instrument, 
the  holder  is  deemed  a  holder  for  value,  want 
of  consideration  cannot  be  set  up  as  a  defense 
against  a  holder  of  a  note  who  in  due  course 
accepted  it  in  payment  of  a  pre-existing  debt. 
— Broderick  &  Bascom  Rope  Co.  v.  McGrath, 
142  N.  Y.  S.  497. 

§376  (N.Y.Sup.)  A  note  void  for  usury,  un- 
der General  Business  Law,  J  373,  cannot,  un- 
der Negotiable  Instruments  Law,  |  96,  provid- 
ing that  a  holder  in  due  course  takes  the  in- 
strument free  from  any  defect  of  title  of  prior 
parties,  be  enforced  by  a  bona  fide  holder  for 
value.— Crusins  v.  Siegman,  142  N.  Y.  S.  348, 

§379  (N.Y.Sup.)  Under  Negotiable  Instru- 
ments Law,  !  35,  discounting  of  note  contrary 
to  condition  of  its  delivery  by  accommodation 
indorser  held  not  available  as  a  defense  against 
a  bona  fide  purchaser. — Senft  v.  Schaefler,  1^ 
N.  Y.  S.  380. 

VI.  PRESENTMENT,  DEMAND.  NO- 
TICE.  AND   PROTEST. 

§  404  (N.Y.Sup.)  A  check  must  have  been 
presented  for  payment  within  a  reasonable  time, 
and  presentation  on  the  day  following  its  nego- 
tiation is  within  reasonable  time.— Oolumbia- 
Knickerbocker  Trust  C^o.  v.  Miller,  142  N.  Y.  S. 
440. 

The  presentation  of  a  check  through  the  clear- 
ing house,  upon  the  bank  upon  which  it  was 
drawn,  on  the  day  following  its  negotiation,  was 
a  due  presentment;  the  payee  and  drawee 
banks  both  being  members  of  the  clearing  house 
association. — Id. 

The  term  "banking  hours,"  as  used  in  Ne- 
gotiable Instruments  Law,  {  135,  requiring  in- 
struments to  be  presented  for  payment  during 
banking  hours,  would  include,  as  applied  to  a 
bank  belonging  to  the  clearing  house  associa- 
tion, a  time  after  that  within  which  the  clear- 


ing house  rules  permitted  the  checks  to  be  re- 
turned, sufficient  to  allow  presentment  there- 
after to  the  bank  returning  the  check,  if  such 
presentment  were  necessary. — Id. 

{419  (N.Y.Sup.)  The  return  of  a  check  pre- 
sented for  payment  through  the  clearing  house 
association  with  notice  that  the  drawee  was  in- 
solvent operated  as  a  dishonor  of  the  check. — 
Columbia-Knickerbocker  Trust  Co.  t.  Miller, 
142  N.  Y.  S.  440. 

Vm.  ACTIONS. 

§  452  (N.Y.Sup.)  In  an  action  upon  a  prom- 
issory note,  the  maker  may  show,  as  against 
the  payee,  that  he  received  no  consideration,  and 
that  it  was  understood  by  the  payee  that  he 
should  not  l>e  liable.— Grannis  v.  Stevens,  142 
N.  Y.   S.  835. 

I  457  (N.Y.Sup.)  A  note  payable  to  two  per- 
sons in  the  alternative  creatM  a  joint  biterest 
in  the  payees,  so  that  either  cannot,  in  the 
other's  lifetime,  sue  thereon  without  joining 
the  other  obligee.— Passut  v.  Heubner,  142  N. 
Y.    S.    546. 

S464  (N.Y.Sup.)  Though  the  complaint  does 
not  set  out  a  copy  of  the  written  promise  to  pay 
sued  on,  or  designate  it  as  a  note,  it  is  suffi- 
cient if  it  sets  forth  its  terms,  which  are  the 
ordinary  terms  of  a  note.— Equitable  Trust  Co. 
of  New  York  v.  Stadler,  142  N.  Y.  S.  292. 

{  465  (N.Y.Sup.)  In  an  action  on  a  nonnego- 
tiable  instrument,  it  is  necessary  to  allege  that 
it  was  executed  for  a  consideration.- Kerr  v. 
Smith,  142  N.  Y.  S.  67. 

§470  (N.Y.Sup.)  In  an  action  on  notes,  a 
complaint  failing  to  allege  their  nonpayment  ia 
demurrable.— Gallway  &  (Do.  v.  Golliek  & 
Smith,  142  N.  Y.  8.  46a 

§489  (N.Y.Sup.)  In  an  action  on  a  nonnego- 
tiable  written  promise  to  pay  money,  the  con- 
sideration therefor  must  be  both  pleaded  and 
proven.— Richards  y.  Levison,  142  N.  Y.  S. 
272. 

§516  (N.Y.Snp.)  In  an  action  by  a  bank  to 
recover  on  a  note  discounted  by  it,  evidence  held 
to  entitle  plaintiff  to  a  directed  verdict.— Mazur 
y.  Urbach.  142  N.  Y.  S.  323. 

§519  (N.Y.Sup.)  In  an  action  upon  a  prom- 
issory note,  evidence  held  sufficient  to  show 
that  it  was  not  intended  by  the  parties  that  de- 
fendant should  be  bound  thereby,  or  be  made 
to  pay.— Grannis  y.  Stevens,  142  N.  Y.  S.  835. 

§537  (N.Y.Sup.)  On  evidence  in  an  action  on 
a  note  for  the  purchase  of  an  interest  in  a  vul- 
canizing plant  and  indorsed  to  plaintiff  for  val- 
ue before  maturity,  defended  on  the  ground 
that  it  was  given  on  condition  that  the  prop- 
erty should  be  at  once  delivered  to  defendant, 
which  delivery  had  been  refused,  held,  that  the 
issues  presented  were  for  the  jury. — KtOLim  y. 
Skaarup,  142  N.  Y.  S.  649. 

S  538  (N.Y.Sup.)  Where  accommodation  in- 
dorser claimed  that  note  was  diverted,  and 
there  was  evidence  that  plaintiff  was  a  bona 
fide  holder,  refusal  to  charge  as  to  rights  of 
bona  fide  holder  heid  reversible  error. — Senft  v. 
Schaefler,  142  N.  Y.  S.  380. 
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BILLS  OF  LADING. 

See  CarrieiB,  {  83. 

BOARDS. 

See  Counties,  iS  49,  206. 

BONA  FIDE  PURCHASERS. 

See  BillB  and  Notes,  il  38S-S79. 

BONDS. 

See  Appeal,  |  458;  Corporations,  |  470;  Mu- 
nicipal Corporations,  §1  145,  173;  Officers,  f 
126;  Trusts,  |S  378-384. 

m.  ITEGOTIABII.ITT  AND  TRAirSFER. 

{  88  (N.T.Sup.)  Tlie  liabiUty  of  an  obligee  in 
a  bond  under  seal  for  the  payment  of  money, 
arising  from  his  assigning  the  bond  and  guar- 
anteeing payment  thereof  according  to  its  ten- 
or, is  that  of  a  surety,  and  he  is  primarily  lia- 
ble for  the  original  debt.— Stein  v.  Whitman, 
142  N.  Y.  S.  4. 

V.  AOTIONS. 

I  122  (N.T.Sup.)  Under  Code  Civ.  Proc.  S 
454,  providing  that  two  or  more  persons  sever- 
ally liable  on  the  same  written  instrument  may 
be  included  as  defendants,  an  assignee  of  a 
bond  under  seal  for  the  payment  of  money  may 
proceed  in  One  action  against  the  obligor  and 
the  obligee  liable  as  surety.— Stein  t.  Whitman, 
142  N.  Y.  S.  4. 

BOOKS. 

See  Evidence,  $  178. 

BOUNDARIES. 

See  Evidence,  g  460. 

BRAKES. 

See  Street  Railroads,  S  ^^^ 

BREACH  OF  MARRIAGE  PROMISE. 

See  Discovery,  f  61. 

BRIBERY. 

See  Criminal  Law,  |f  166,  418,  433,  1171. 

BRIDGES. 

See  Canals ;  Eminent  Domain,  H  101,  169,  237, 
245;  Municipal  Corporations,  §!  733,  797, 
810. 

n.  BEGUI^TION  Ain>  VSE  FOB 
TRAVEL. 

§35  (N.Y.Sup.)  Where  a  contractor,  engag- 
ed in  making  excavations,  cut  oS  the  end  of  a 
state  bridge,  and  so  negligently  supported  the 
remainder  that  it  fell,  injuring  plaintiff,  who 
was   standing   upon    it,    the    contractor,    being 

fuilty  of   affirmative  negligence,    was   liable.— 
'arker  v.   Oswego   Const   Co.,   142   N.   Y.   8. 
214. 


BROKERS. 

See  Corporations,  {  123;  Estoppel,  S  75;  In- 
surance, ii  73,  83;  Pleading,  g  817;  Prin- 
cipal and  Agent,  |  108;  Trover  and  Conver- 
sion, I  17. 

XV.  COMPENSATION  AND  LIEN. 

i  67  (N.Y.Sup.)  Where  a  broker  was  only  au- 
thorized to  obtain  a  purchaser  for  an  entire 
tract,  he  could  not  recover  commissions  for  ob- 
taining a  purchaser  for  a  part  of  the  tract- 
Martin  V.  Crumb,  142  N.  Y.  S.  1096. 

§65  (N.Y.Sup.)  Where  defendant  agreed  to 
pay  plaintiff's  assignor  a  commission  of  10 
per  cent,  for  obtaining  a  contract  for  a  mauso- 
leum if  obtained  without  competition,  that 
plaintiff's  assignor  induced  competition  by  en- 
tering into  similar  contracts  with  other  manu- 
facturers was  a  bar  to  her  claim  for  commis- 
sions, in  the  absence  of  waiver  of  the  fraud. 
—Murphy  v.  Harrison  Granite  Co.,  142  N.  X. 
S.  617. 

Where  defendant  contracted  to  pay  plaintiff's 
assignor  a  commission  for  obtaining  a  mauso- 
leum contract  without  competition,  that  de- 
fendant entered  into  the  contract  after  compe- 
tition had  developed  did  not  waive  the  fraud  of 
plaintiff's  assignor  in  causing  sudi  competi- 
tion.—Id. 

§  67  (N.Y.Sup.)  A  broker,  with  no  discretion 
but  simply  to  bring  together  parties  who  were 
to  make  their  own  contract  could  contract  for 
commissions  from  both  parties  and  was  under 
no  obligation  to  disclose  his  contract  with  one 
to  the  other.— Silberkraus  v.  Winnie,  142  N.  Y. 
S.  887. 

V.  ACTIONS  FOR  COBIPENSATION. 

§  85  (N.Y.Sup.)  In  a  broker's  action  to  recov- 
er a  commisrion  for  the  exchange  of  defendants' 
property,  evidence  that  he  had  received  ?200 
from  the  other  party  to  the  exchange  was  ad- 
missible as  tending  to  show  that  he  was  working 
in  expectation  of  a  commission  and  as  bearing 
upon  the  actual  contract  between  himself  and 
defendants. — Silberkraus  v.  Winnie,  142  N.  Y. 
S.  887. 

§  86  (N.Y.Sup.)  Evidence,  in  a  broker's  action 
to  recover  a  commission  for  the  sale  or  exchange 
of  defendants'  property,  held  insuificient  to  sus- 
tain a  finding  that  the  services  were  rendered 
gratuitously.— Silberkraus  v.  Winnie,  142  N.  Y. 
S.  887. 

{  88  (N.Y.Sup.)  Construction  of  letters  writ- 
ten by  certain  heirs  to  their  attorney  authorising 
him  to  sell  certain  real  property  held  for  the 
court— Martin  v.  Crumb,  142  N.  Y.  S.  1006. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

I  34  (N.Y.Sup.)  A  by-law  of  a  loan  associa- 
tion providing  for  the  payment  of  a  charge  for 
a  premature  repayment  of  a  loan  provides  for 
a  redemption  fee  and  is  prohibited  by  Banking 
Law,  §  211,  as  amended  by  Laws  1910,  c.  126, 
and  is  not  authorized  by  section  221. — In  re 
Tuckahoe  Home  Building  &  Loan  Asa'n.  142  N. 
Y.  S.  48. 


Digitized  by 


Google 


1163 


INDBZ-DIOEST 


Oturrlers 


BULK  STOCK  LAW. 

See  Fraudulent  ConTeyances,  i|  276-SOl. 

BURDEN  OF  PROOF. 

See  BSridence,  (  90. 

BY-LAWS. 

See  Bnilding  and  Loan  ABSociations,  {  84;   In- 
surance, ll  m%  790. 

CANALS. 

I.   ESTABI.I8HBIEITT,  0ON8TRTJ0TIOX, 
AND  MAnfTENANOE. 

I  17  (N.Y.Sup.)  Under  Barge  Canal  Act  1903, 
§  3,  complainant,  the  owner  of  a  toll  bridge  over 
the  Mohawk  river,  which  wonld  be  injured  by 
the  closing  of  a  dam  constructed  by  the  canal 
board,  held  entitled  to  restrain  the  closing  of 
the  dam  before  the  board  had  taken  steps  to  re- 
build the  bridge. — Rezford  Flats  Bridge  Co.  y. 
Canal  Board,  142  N.  T.  S.  913. 

CANCELLATION  OF  INSTRUMENTS. 

See  Hnaband  and  Wife,  §§  270,  281;    Insur- 
ance, H  229,  230;    Sales,  SS  SI,  170. 

CAPITAL 

See  Trusts,  |  272. 

CARRIERS. 

See  Warehousemen,  |  24. 

I.  CONTROL  AND  IlEatri.ATION  OF 

COMMON  CARRIERS. 

(A)  IB  OeneraJ. 

I  20  (N.Y.Sup.)  Under  Laws  1910,  c  480,  { 
49,  sabd.  7,  and  chapter  481,  gf  59,  181,  pas- 
senger held  entitled  to  recover  penalty  for  deni- 
al of  transfer  by  street  railway  company  from 
short  servica  car  to  through  car,  although  not 
demanded  when  fare  was  paid,  where  the  car 
bore  no  sign  and  the  conductor  gave  passen- 
gers no  information  that  it  was  a  short  service 
car.— Goodman  v.  New  York  Rys.  Co.,  142  N. 
Y.  S.  620. 

The  placing  of  the  sign  "Astor  Place"  on  a 
street  car  without  adding  the  word  "onljr"  was 
not  a  sufficient  notice  to  passengers  that  it 
went  only  to  Astor  Place,  and  not  to  the  end 
of  the  line,  to  relieve  the  company  of  its  lia- 
bility for  a  penalty  for  failure  to  give  a  pas- 
senger a  transfer  to  a  ^through  car.— Id. 

II.  CARRIAGE   OF   GOODS. 
(O  Cnatody  and  Control  of  Oooda. 

S  72  (N.Y.Sup.)  While  presumptively  the  con- 
signee of  goods  is  the  owfier  thereof,  the  pre- 
sumption is  not  conclusive,  since  he  may  not  be 
so  in  fact. — Pennsylvania  R.  Co.  t.  Tltua,  l42 
N.  Y.  S.  43. 

{ 76  (N.Y.Sup.)  Where  a  consignee  refused 
to  accept  goods,  when  tendered  by  a  carrier,  on 
the  ground  that  he  had  not  ordered  them  from 


the  consignor,  the  title  remained  In  the  con- 
signor, who  could  sue  the  carrier  for  breach  of 
contract  of  carriage. — Fine  y,  Barrett,  142  N. 
Y.  S.  533. 

(D)  Tmasportetlon   and  Dellyery  by- 
Car  rler. 

183  (N.Y.Sup.)  Where  a  bill  of  lading  was 
nonnegotiable,  it  was  not  required  to  be  pre- 
sented before  delivery  of  the  goods.— Pennsyl- 
vania R.  Co.  V.  Titus,  142  N.  Y.  S.  43. 

S89  (N.Y.Sup.)  After  a  carrier  has  notified 
the  shipper  that  goods  transported  have  been 
refused  by  the  consignee,  it  is  liable  only  as 
bailee. — Langsdorf  v.  New  York  Cent.  &  H.  R. 
R.  Co.,  142  N.  Y.  S.  336. 

After  a  carrier  notified  the  shipper  that  the 
goods  had  been  refused  by  the  consignee,  it  was 
not  liable  for  negligently  giving  false  notice  that 
they  had  been  delivered,  later  corrected,  since 
it  owed  no  duty  to  give  such  notice. — Id. 

{ 89  (N.Y.Sup.)  Where  a  consignee  refused 
goods,  when  tendered  by  a  carrier,  and  claimed 
that  he  had  never  purchased  them  from  the 
consignor,  the  carrier  must  not  only  store  the 
goods,  but  exert  reasonable  efforts  to  inform 
the  consignor  of  the  facts. — Fine  v.  Barrett, 
142  N.  Y.  S.  533. 

$94  (N.Y.Sup.)  A  shipper  held  not  entitled 
to  complain  of  the  failure  to  deliver  to  the 
original  consignee,  where  he  based  his  action 
on  a  modified  contract. — Howatt  y.  Barrett,  142 
N.  Y.  S.  135. 

§  94  (N.  Y.  Sup.)  PlaintMF  cannot  recover 
against  an  express  company  for  the  nondelivery 
of  a  package,  without  proving  its  loss  and 
value.— Warshawsky  v.  Gates,  142  N.  Y.  8, 
271. 

$  94  (N.Y.Sup.)  Where  a  consignor  seeks  to 
recover  from  a  carrier  damages  to  goods,  re- 
fused by  the  consignee,  when  tender^,  on  the 
theory  that  it  should  have  given  notice  of  the 
refusal,  the  carrier  may  show  that  it  mailed  a 
notice  to  the  consignor. — Fine  y.  Barrett,  142 
N.  Y.  8.  533. 

(F)  liOas  of  or  Injary  to  Oooda. 

I  1 14  (N.Y.Sup.)  Where  a  transfer  company, 
transporting  goods  consigned  to  the  owner  in 
care  of  a  warehouseman,  was  given  a  receipt 
for  the  goods  in  good  condition  by  the  ware- 
houseman, and  they  were  found  damaged  on  the 
sidewalk  in  front  of  the  warehouse,  the  ware- 
houseman, and  not  the  transfer  company,  is  li- 
able for  the  damage. — Neville  y.  Woolverton, 
142  N.  Y.  S.  292. 

f  123  (N.Y.Sup.)  The  giving  of  an  incorrect 
notice  of  delivery  by  the  carrier  to  the  consignee 
held  not  to  be  the  proximate  cause  of  the  loss, 
where  goods  were  refused  by  the  consignee  on 
the  ground  that  they  had  never  been  ordered. — 
Langsdorf  v.  New  York  Cent.  &  U.  B.  R.  Co., 
142  N.  Y.  S.  336. 

(I)  Connectlnar  Carriers. 

i  173  (N.Y.Sup.)  An  initial  carrier  held  not 
liable  as  on  a  new  contract,  where  it  was  re- 
quested, after  delivery  to  a  connecting  carrier, 
to  change  the  destination  of  a  shipment  origi- 
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nally  made  to  a  point  on  the  conoectiiic  Ilae.— 
Howatt  T.  Barrett,  142  N.  Y.  S.  135. 

(J)   Charvea  and   Liiena. 

S  189  (N.T.Sup.)  A  carrier  which  by  mistake 
or  inadvertence  has  failed  to  collect  the  full 
scheduled  tariff  rates  for  interstate  freight  can- 
not estop  itself  from  demanding  and  collecting 
the  balance.— Pennsylvania  R.  Co.  t.  TituB,  142 
N.  Y.  S.  43. 

i  194  (N.T.Sup.)  While  a  consignor's  liabil- 
ity for  freight  depends  on  express  contract 
with  the  shipper,  the  consignee's  liability  arises 
only  on  acceptance  of  the  goods  by  which  the 
carrier's  lien  for  freight  is  terminated. — Penn- 
sylvania R.  Co.  V.  Titus,  142  N.  Y.  S.  43. 

Where  a  carrier  induces  a  consignee  to  accept 
goods  on  the  theory  that  freight  charges  are  "as 
stated,"  the  consi^ee  does  not  thereby  become 
liable  to  the  carrier  for  the  difference  between 
the  freight  charges  paid  and  those  which  the 
carrier  was  required  by  law  to  charge.— Id. 

Where  peaches  were  shipped  in  interstate 
commerce  to  defendant  for  sale  on  commission 
and  defendant  paid  the  freight,  which  by  mis- 
take of  the  carrier's  agent  was  too  low  to  com- 
ply with  the  schedule  filed,  defendant,  having 
accounted  to  the  owner  for  the  proceeds  of  the 

Seaches,  was  not  liable   to  the  carrier  tor  the 
ifference  in  the  freight. — ^Id. 

XV.   CABBIAOZ:   OF  PASSENGERS. 

(D)  Peraonal  Injarlea. 

1316  (N.Y.Snp.)  Where  there  Is  no  evidence 
as  to  the  acts  of  the  operator  of  an  elevator 
which,  while  in  good  working  condition,  sudden- 
ly moved  upward  while  plaintiff  was  attempt- 
ing to  enter  it  and  then  descended  on  his  foot, 
it  will  be  presumed,  in  the  absence  of  an  ex- 
planaticHi,  that  the  operator  was  negligent, — 
Harvey  v.  Proctor,  142  N.  Y.  S.  768. 

CASE  STATED. 

See  Stftmisslon  of  Controversy. 

CAUSA  MORTIS. 

See  Gifts,  S  66. 

CAUSE  OF  ACTION. 

See  Action ;  Malicious  Prosecution,  |  18. 

CERTIFICATE. 

See  Contracts,  {}  287,  290;  Corporations,  i 
150;  Municipal  Corporations,  g|  354,  374; 
Records,  {  9. 

CERTIORARI. 

See  Taxation,  {  496. 

I.  NATURE  AMD  GROimDB. 

(21  (N.Y.Sup.)  The  hearing  and  determina- 
tion by  the  Public  Service  Commission  under 
Public  Service  Commissions  Law,  i  50,  sabd.  2, 
relating  to  street  railroad  equipment,  are  judi- 
cial or  quasi  judicial,  and  reviewable  by  certi- 
orari under  Code  Civ.  Proc.  §  2140.— People  ex 
rel.  Brooklyn  Heights  R.  Co.  v.  Public  Service 
Commission  for  First  Dist,  142  N.  Y.  S.  942. 


n.  PROOEEDIlfOS  AHD  DETEB- 
MIMATION. 

{68  (N.Y.Sup.)  Evidence  held  not  to  pre- 
ponderate against  a  determination  by  the  Pub- 
lic Service  Commission  ordering  a  change  of 
equipment  in  street  cars  as  authorized  by  Public 
Service  Commissions  Law,  {  50,  subd.  2,  and 
the  court  on  certiorari  will  not  interfere. — Peo- 
ple ex  rel.  Brooklyn  Heights  R.  Co.  y.  Pablic 
Service  Commission  for  First  Dist,  142  N.  Y. 
8.  942.  • 

CHAMPERTY  AND  MAINTENANCE 

16  (N.Y.Snp.)  The  common-law  doctrine  of 
maintenance,  prohibiting  the  assignment  of 
choses  in  action  and  contingent  interests  to 
strangers,  does  not  obtain  in  this  state  except 
as  preserved  by  statute.— Clark  v.  Orosh,  142  N. 
y.  S.  966. 

CHANGE  OF  VENUE. 

See  Venae,  (  62. 

CHARACTER. 

See  Witnesses,  |  337. 

CHARGE. 

To  jury,  see  Trial,  {  208. 

CHARITIES. 

X.   CREATION,  EXISTENCE.  AND   VA- 
X.IDITT. 

1 20  (N.Y.Sur.)  Bequests  to  unincorporated 
branches  of  incorporated  associations  engaged 
in  foreign  missionary  work  are  invalid ;  an  un- 
incorporated society  being  incapable  of  taking 
a  bequest.— In  re  Gray's  Estate,  142  N.  Y.  S. 
1067. 

Bequests  to  unincorporated  branches  of  an  in- 
corporated society  engaged  in  foreign  missionary 
work  could  not  be  taken  by  the  incorporated 
society,  where  the  branch  organizations  were 
not  engaged  in  the  same  work  as  the  main  or- 
ganization, and  they  had  their  own  organiza- 
tion, resources,  and  expenses. — Id. 

In  a  will  bequeathing  a  certain  legacy  "to  the 
treasurer  for  the  time  being"  of  the  "Women's 
Presbyterian  Synodical  Board  in  Aid  of  Foreign 
Missions,"  the  quoted  words  did  not  constitute 
a  gift  to  the  treasurer  individually,  nor  make 
him  a  trustee. — Id. 

i  22  (N.Y.Sup.)  A  deposit  of  money  "in  trost 
for  'benevolent  object'  Warburton  Avenue  Bap- 
tist Church"  does  not  impress  a  trust  upon  the 
fund  in  the  bauds  of  the  church,  but  merely  ex- 
presses a  direction  as  to  its  use,  and  it  consti- 
tutes a  valid  gift. — Warburton  Ave.  Baptist 
Church  v.  Clark,  142  N.  Y.  S.  1089. 

CHATTEL  MORTGAGES. 

See  Executors  and  Administrators,  {  626;  Mas- 
ter and  Servant,  {  66;  Principal  and  Agent, 
I  17L 
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V.  BIGHTS  AXD  KEMEDTBB  OF 
CREDITORS. 

I  191  (N.Y.CatyCt.)  Under  a  chattel  mort- 
gage on  property  of  a  contracting  company  in- 
cluding a  concrete  mixer,  subject  on  default  of 
the  contractor  to  the  possession  of  the  party 
having  the  work  done,  the  mortgagee's  con- 
structive possession  only  was  not  such  a  change 
of  possesion  as  enabled  him  to  transfer  title 
good  as  against  the  third  party.— Herman  t. 
Leland,  142  N.  X.  S.  664. 

CHECKS. 

See  Bins  and  Notes. 


CHILDREN. 


See  Bastards. 


CHOSE  IN  ACTION. 

See  Assignments. 

CITIES. 

See  Municipal  Corporations. 

CIVIL  RIGHTS. 

I  14  (N.Y.Sup.)  In  an  action  against  a  res- 
taarant  proprietor  for  discriminating  against 
a  negro,  contrary  to  Civil  Rights  Law,  |§  40, 
41,  the  refusal  of  instructions  relieving  defend- 
ant of  liability  if  it  instructed  its  waiter  to 
afford  all  persons  equal  accommodations,  and 
if  the  discrimination  was  due  to  the  waiter's 
mistake  or  violation  of  the  instructions,  held 
error.— Hart  v.  Hartford  Lunch  Co.,  142  N. 
Y.  S.  615. 

CIVIL  SERVICE.. 

See  Monidpal  Corporations,  S  218.' 


CLAIMS. 

206;    Executors  and  Adminis- 


See  Counties, 
trators,  |  Id 


CLEARING  HOUSES. 

See  Banks  and  Banking,  {  320. 

CLERICAL  ERRORS. 

See  Justices  ot  the  Peace. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COLLATERAL  ATTACK. 

See  Counties,  i  206;  Judgment,  i  498. 

COLLECTION. 

See  Banks  and  Banking,  {  175. 

COMMERCE. 

See  Carriers,  §f  189, 194. 


I  51;   Eminent  Domain,  IS  169- 
unicipal   Corporations,   tl   185, 


COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

See  Certiorari,  K  21,  68. 

COMMISSIONERS. 

See  Elections, 
237,  266;  ] 
230! 

COMMISSIONS. 

See  Brokers,  H  67-88 ;  Trusts,  {  310. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

See  Champerty  and  Maintenance,  $  6:  Wills,  i 
778. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMPENSATION. 

See  Attorney  and  Client,  ii  132-192 ;  Brokers, 
if  67-88;  Contracts,  |§  229,  232;  Corpora- 
tions, II  308,  316,  319,  479;  Eminent  Do- 
main, il  101-160;    Sheriffs  and  Constables, 

COMPETENCY. 

See  Evidence,  {  148;  Witnesses,  H  37-60. 

COMPETITION. 

See  Trade-Marks  and  Trade-Names,  f!  67-97. 

COMPOSITIOUS  WITH  CREDITORS. 

See  Fraudulent  Conveyances,  |  252. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction. 

COMPUTATION. 

See  Limitation  of  Actions. 

CONCLUSION. 

See  Criminal  Law,  {  448 ;   Pleading,  |  & 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Contracts,  f  284. 

CONNECTING  CARRIERS. 

See  Carriers,  t  178. 

CONSENT. 

See  Costs,  §  189. 
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CONSIDERATION. 

See  BillB  and  Notes,  K  92,  370,  452 ;  Contracta, 

CONSPIRACY. 

See  Corporations,  §  319 ;  Criminal  Iaw,  {  423 ; 
Indictment  and  Information,  {  169. 

CONSTITUTIONAL  LAW. 

See  Courts,  |$  42,  52;  Criminal  Law,  I  165; 
Judges,  I  40 ;  Municipal  Corporations,  |  290 ; 
Officers,  i  30;  Towns,  i  28. 

II.   OONSTRITCTION,   OPERATION, 

Aim   ENFORCEMENT   OF   OON- 

STIT1TTIONAI.   PROVISIONS. 

1 38  (N.Y.Sup.)  A  statute  may  be  unconstitn- 
tional  as  contravening  what  is  necessarily  im- 
plied in  the  Constitution  as  well  as  where  it 
contraTenes  the  express  language  thereof. — De 
Leyer  v.  Britt,  142  N.  T.  S.  752. 

§45  (N.Y.Sup.)  Statutes  which  have  received 
executive,  legislative,  and  judicial  sanction  for 
years  should  not  be  pronounced  unconstitution- 
al by  a  single  judge,  sitting  at  Special  Term, 
except  in  a  palpable  case. — Welch  v.  Bard,  142 
N.  Y.  S.  26. 

148  (N.Y.Sup.)  A  statute  should,  if  possible 
under  a  fair  view  of  the  language  used,  be  giv- 
en such  construction  as  will  render  it  constitu- 
tional.—Parker  V.  Wallace,  142  N.  Y.  S.  523. 

S  48  (N.Y.Sup.)  The  Special  Term  of  the  Su- 

£reme  Court  will  not  declare  an  act  of  the 
egislature  constitutional  unless  the  violation 
ia  plain  and  patent  upon  the  face  of  the  stat- 
ute.—Van  Tuyl  V.  Robin,  142  N.  Y.  S.  535. 

m.  DISTRIBUTION  OF  GOVERN- 

MENTAX.  POWERS  AND 

FUNCTIONS. 

(B)   Jndlotal   Povrera    and    Functions. 

g  70  (N.Y.Sup.)  It  is  a  legislative  function  to 
fix  charges  for  public  services,  but  when  the 
Legislature  has  established  no  rates  the  court 
may  prevent  the  recovery  of  unjust  rates.— Whit- 
more  v.  New  York  Interurban  Water  Co.,  142 
N.  y.  S.  1098. 

VII.   OBLIGATION  OF  CONTRACTS. 

(C)   Contracta  of  IndlTldnala  and  Prtvate 
Corporationa. 

§  146  (N.Y.Sup.)  A  stipulation  In  a  trust  deed 
executed  to  secure  payment  of  corporation  bonds 
that  the  trustee  should  have  just  compensation 
for  all  services  rendered  in  connection  with  the 
trust  left  the  question  of  just  compensation 
open  to  judicial  determination,  and  it  was  not 
competent  for  the  Legislature  to  step  in  and 
alter  the  contract  between  the  parties  by  arbi- 
trarily fixing  a  compensation. — Miami  Valley 
Gas  &  Fuel  Co.  v.  Mills,  142  N.  Y.  S.  862. 

CONSTRUCTION. 

See  Constitutional  Law,  {  48;  Contracts,  S§ 
170-232;  Deeds,  !g  133-176:  Principal  and 
Surety,  |  69 ;  Statutes,  K  184-230 :  Trusts, 
K  112,  186;   WiUs,  il  439-692. 


CONTEMPT. 

See  Specific  Performance,  {  132. 

CONTINUANCE. 

See  Judgment,  |  106. 

CONTRACTS. 

See  Accord  and  Satisfaction;  Account  Stated; 
Action,  {  50;  Alteration  of  Instruments ;  Ap- 
peal, {  999 ;  Assignments ;  Attorney  and  Cli- 
ent, g  144;  Bills  and  Notes;  Bonds;  Car- 
riers, St  84,  194;  Champerty  and  Mainte- 
nance ;  Chattel  Mortgages ;  Cori)orations,  f 
058;  CosU,  §  10;  Covenants;  Damages,  { 
163;  Deeds;  Evidence,  (f  271,  405-^61;  Ex- 
change of  Property,  |  8;  Frauds,  Statute  of; 
Guaranty;  Husband  and  Wife.  {{  278-281; 
Insurance;  Interest;  Joint  Adventures;  Judg- 
ment. 8594;  Landlord  and  Tenant;  Marshal- 
ing Assets  and  Securities;  Master  and  Serv- 
ant; Mechanics'  Liens;  Monev  Lent;  Money 
Received;  Mortgages;  Municipal  Corpora- 
tions, g§  230,  353-375:  Parent  and  Child,  i 
3 ;  Partnership,  «  11,  20,  277;  Principal  and 
Agent,  §  143;  Principal  and  Surety,  {  59; 
Release;  Sales;  Schools  and  School  Dis- 
tricts, f  80;  Set-OfE  and  Counterclaim,  i  50; 
tiecific  Performance;  Stipulations;  Trusts, 
10. 14 ;  Waters  and  Water  Courses,  i  201 ; 
ills,  {67;  Work  and  Labor. 

I.   REQUISITES   AND  VAIJDITT. 

(A)   Nature  and  Baaentlals  In  Qeneral. 

{  10  (N.Y.Sup.)_  A  promise  by  defendant  to 
repurchase  certain  corporate  stock  from  plain- 
tiff within  a  reasonable  time  if  she  should  not 
realize  thereon,  in  order  to  induce  her  to  pur- 
chase the  same,  on  which  plaintiff  acted  and 
failed  to  realize,  held  not  objectionable  for 
want  of  mutuality  of  obligation. — Lynch  v. 
Murphy,  142  N.  Y.  S.  878. 

(B)  Parties,  Propoaala,  and  Aeeeptanee. 

g28  (N.Y.Sup.)  There  is  no  competent  evi- 
dence of  a  parol  contract  with  defendant;  tiie 
only  basis  for  assuming  that  plaintiff  had  con- 
versed with  defendant  being  tnat  at  the  office 
of  a  large  corporation,  which  he  had  called  up 
by  telephone,  he  had  asked  for  a  person  by 
defendant's  name,  and  some  one  had  responded 
and  had  the  conversation  with  him.— Funk  & 
WagnaUs  Co.  v.  Bruenn.  142  'N.  Y.  8.  291. 

(C)  Pormal  Reqnlsltea. 

133  (N.Y.Sup.)  A  written  offer  by  plaintiff 
to  lay  parquet  floors,  containing  no  specifica- 
tion of  the  amount  of  work,  nor  agreement  by 
defendant  to  pay  the  price  named,  held  not  to 
bind  defendant  to  allow  plaintiff  to  lay  «U  the 
floors  in  the  building,  although  a  good  contract 
as  to  the  floors  laid  at  defendant  s  instance.- 
Acme  Wood  Carpet  Flooring  Co.  v.  Broadway 
&  Fifty-Third  St.  Co.,  142  N.  Y.  &  400. 

(D)  OonatderatloB. 

151  (N.Y.City  Ct.)  An  injury  to  one  party  or 
a  benefit  to  another  is  a  sufflcient  consideration 
for  a  promise.— Condon  v.  Exton-HaU  Broker- 
age &  Vessel  Agency,  142  N.  Y.  S.  648. 
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(F)  Iieattaitr  of  Obfee«  sad   of  OoBalde» 
•tton. 

I  I3t  (N.Y.Sup.)  Plaintiff,  who  was  induced 
to  maintain  a  soida  water  stand  in  a  certain 
place  by  tlie  fraudulent  misrepresentations  of 
defendant,  cannot  recover  expenditures  made 
for  the  purpose  of  influencing  the  action  of  the 
municipal  officers,  under  an  agreement  by  de- 
fendant that  he  would  pay  all  plaintiff's  losses 
if  plaintiff  would  not  sue  defendant  for  the 
fraud,  for  not  only  was  the  money  sought  to  be 
recovered  paid  for  illegal  purposes,  but  the  con- 
tract itself  was  illegal  and  against  public  pol- 
icy.—Gordon  V.  Doktor,  142  N;  Y.  8.  488. 

n.    OONSTBUOTION    AND    OPERA- 
TION. 

(A)  Oeaeral  Itntea  of  Conatrnotloa. 

S  170  (N.Y.Sup.)  Where  a  contract  for  the 
grading  of  lowlands  and  the  excavation  of  a 
stream  and  harbor  did  not  include  certain 
levees  nor  expressly  require  monthly  payments, 
the  practical  construction  of  the  parties  in 
including  such  levees  and  in  making  monthly 
payments  will  be  held  as  ezpressing  the  true 
meaning  of  the  contract.— Atlantic,  Gulf  &  Pa- 
cific Co.  V.  Woodmere  Realty  Co.,  142  N.  Y.  S. 
953. 

(B)  Fartlos. 

i  187  (N.Y.Sup.)  Where  a  contractor  assigned 
to  a  company  all  payments  to  become  due  him 
under  the  contract,  and  the  company  agreed  to 
pay  therefrom  all  amounts  due  subcontractors 
and  others,  the  subcontractors  can  recover 
against  the  company  for  the  amount  of  their 
claims.— Bradley  v.  McDonald,  142  N.  Y.  S. 
702. 

Id  Snbjeet-Hatter. 

S  198  (N.Y.Sup.)  Where  a  contract  for  the 
filling  in  of  land  and  the  excavation  of  a 
stream  and  harbor  did  not  contain  any  guaranty 
on  the  part  of  the  contractor  of  the  character 
of  the  fill  to  be  produced  by  dredging,  and  the 
contractor  did  not  insure  the  stability  of  sod 
levees,  the  contractor  cannot  be  held  as  an  in- 
surer of  the  stability  of  his  work. — Atlantic, 
Gulf  &  Pacific  Co.  v.  Woodmere  Kealty  Co., 
142  N.  Y.  S.  853. 

(F)   Compensatloa> 

{229  (N.Y.Sup.)  Where  a  contract  provided 
that  on  payment  for  drawings  plaintiff  would 
release  a  claim  for  drawings  previously  pre- 
pared, he  should  not  be  permitted  to  recover 
full  payment  for  the  drawinf^s  in  question  and 
also  on  the  claim  he  had  agreed  to  release. — 
Litle  V.  Cowen  Co.,  142  N.  Y.  S.  544. 

i  232  (N.Y.Sup.)  A  written  contract  to  repair 
a  building  according  to  specifications  may  be 
modified  by  a  subsequent  parol  contract  for  ex- 
tra work. — Derrico  v.  MuUer,  142  N.  Y.  S. 
479. 

A  provision  in  a  building  contract  that  any 
extra  allowance  must  be  covered  by  a  writing 
applies  only  to  alterations  in  the  work  and 
does  not  relate   to  claims   for  extra  work. — Id. 


in.  IIODIFIOATION  AND  If EBOEB. 

f  248  (N.Y.Sup.)  In  an  action  for  work  done 
on  a  building  under  a  written  contract  and 
for  alleged  extra  work,  evidence  held  to  make 
it  a  jury  question  whether  the  original  written 
contract  was  altered  before  its  execution,  bo 
as  to  exclude  therefrom  the  installment  oi  an 
iron  soil  pipe.— PoUcastro  v.  Miller,  142  N.  Y. 
S.  270. 

rV.   RESCISSION    AND    ABANDON- 
MENT. 

S  269  (N.Y.Snp.)  Where  a  contract  for 
plumbing  work  provided  for  payment  to  a  com- 
pany which  furnished  the  plumbing  materials 
to  die  contractor,  the  contractor  and  a  guaran- 
tor of  payment  could  not,  after  such  payment 
was  due  by  the  contract,  affect  such  company's 
right  to  the  money  due  it  by  an  agreement  that 
the  work  should  be  discontinued  on  payment  of 
a  sum  to  the  contractor  in  full  settlement. — 
Colwell  Lead  Co.  v.  Construction  Material  & 
Coal  Co.,  142  N.  Y.  S.  112. 

V.   PEBFOBMANOE  OB  BBEAOH. 

1 280  (N.Y.Sup.)  Defendant's  contract  to  In- 
spect plaintiff's  electric  installation,  test  its 
meters,  etc.,  he  guaranteeing  a  saving  of  10 
per  cent,  in  bills  for  electricity,  or  to  return 
the  fee  paid  him  for  inspection,  showing  the 
saving  was  to  arise  from  what  defendant  agreed 
to  do,  it  is  no  excuse  for  there  being  no  saving, 
defeating  right  to  recover  the  fee  paid  him  that 
plaintiff  did  not  follow  defendant's  recommen- 
dation to  substitute  tungsten  lamps  for  old- 
style  lamps. — Independent  Owners'  Garage  Co. 
V.  Hirsch,  142  N.   Y.   S.  346. 

S  284  (N.Y.Sup.)  In  an  action  on  a  contract 
for  the  grading  of  land  and  the  excavation  of 
a  harbor,  where  there  was  no  question  of  an 
engineering  nature  to  be  determined,  the  de- 
termination of  an  engineer  who  was  appointed 
arbitrator  is  not  a  condition  precedent  to  the 
maintenance  of  the  suit.— Atlantic,  Gulf  &  Pa- 
cific (3o.  V.  Woodmere  Realty  Co.,  142  N.  Y.  S. 
958. 

§285  fN.Y.Sup.)  Where  a  contract  for  the 
filling;  of  land  and  the  excavation  of  a  harbor 
provided  for  the  adjudication  of  any  disputes 
by  the  city  surveyor  in  that  locality,  the  sur- 
veyor, having  been  engaged  by  defendant  to 
represent  its  interests,  is  disqualified  to  act  as 
arbitrator.— Atlantic,  Gulf  &  Pacific  Oo.  v. 
Woodmere  Realty  Co.,  142  N.  Y.  S.  953. 

§  287  (N.Y.Sup.)  In  the  absence  of  a  show- 
ing of  fraud,  accident,  or  obvious  mistake,  en- 
gineer's certificates  of  the  amount  of  work' 
done  upon  a  grading  contract  are  conclusive 
as  to  the  amount  of  the  worlc,  and  cannot  be 
set  aside  upon  a  mere  showing  that,  after  the 
issuance  of  the  certificates,  the  fill,  which  was 
upon  marshy  and  soft  ground,  subsided. — At- 
lantic, Gulf  &  Pacific  Co.  v.  Woodmere  Realty 
Co.,  142  N.  Y.  S.  953. 

(290  (N.Y.Sup.)  Where  the  requirement  of 
a  construction  contract  for  a  certificate  of  the 
defendant's  chief  engineer  for  the  payment  of 
extra  compensation  has  been  waived  by  agree- 
ment of  the  parties,  the  contractor  may  bring 
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an  action  on  the  contract  before  the  cettiflcate 
is  issued.— Bradley  ▼.  McDonald,  142  N.  Y.  S. 
702. 

VI.  ACTIONS   FOR  BREACH. 

I  332  (N.Y.Sup.)  A  complaint  upon  a  contract 
which  failed  to  state  whether  the  plaintiff 
claimed  for  breach  of  contract  or  for  services 
rendered,  and  which  did  not  allege  readiness  to 
perform,  held  insufficient  to  state  a  cause  of  ac- 
tion.—Cash  V.  American  Specialty  Tailoring  Co., 
142  N.  Y.  S.  767. 

1333  (N.Y.Snp.)  Allegations  that  defendant 
breached  its  agreement  to  supply  goods  neces- 
sary to  fill  orders  secured  by  plaintiff  and  to 
send  one  of  its  machines  to  each  of  its  custom- 
ers whose  order  exceeded  $150  Mid  to  state  a 
good  cause  of  action,  though  It  was  not  alleged 
that  defendant  engaged  to  purchase  such  ma- 
chines from  plaintiff. — Automatic  Strapping 
Mach.  Co.  V.  Twisted  Wire  &  Steel  Co.,  142 
N.  Y.  S.  6. 

1 334  (N.Y.Sup.)  A  complaint  alleging  de- 
fendant's oral  promise  that,  if  plaintiff  would 
release  him  from  an  agreement  and  allow  him 
to  become  the  sole  owner  of  certain  lots,  free 
from  any  claim  of  plaintiff,  defendant  would 
pay  a  certain  snm,  without  alleging  that  plain- 
tiff agreed  to  transfer  his  interest,  or  to  release 
the  defendant  from  the  contract  or  had  ever 
tendered  a  conveyance  or  release,  held  to  simply 
allege  an  executory  promise  without  considera- 
tion, insufficient  to  sustain  a  cause  of  action. — 
McCammon  v.  Kaiser,  142  N.  Y.  S.  721. 

CONTRADICTION. 

See  Witnesses,  |S  324,  380,  406. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  {  186. 

CONVERSION. 

See  Executors  and  Administrators,  |  147;  Tro- 
ver and  Conversion. 

CONVEYANCES. 

See  Assignments ;  \Bankruptcy,  i  268 ;  Deeds ; 
Fraudulent  Conveyances;  Railroads,  |  71; 
Waters  and  Water  Courses,  |  166. 

COPYRIGHTS. 

See  Literary  Property. 

CORPORATIONS. 

See  Action,  $  50;  Banks  and  Banking;  Bills 
and  Notes,  §  92 ;  Building  and  Loan  Asso- 
ciations ;  Carriers ;  Constitutional  Law,  § 
146;  Contracts,  J  10;  Courts,  §S  37,  52; 
Fraud,  §|  4,  58 ;  Guaranty,  $  30 ;  Insurance  * 
Judges,  Ij  43;  Mandamus,  §  129;  Municipal 
Corporations;  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones;    Trusts,  §  272. 

IV.   CAPITAI,.  STOCK,  AKD  DIVI.' 

DENDS. 

(D)  Transfer  of  Bbarea. 

{121  (N.Y.Sup.)  A  seller  of  corporate  stock 
held,  under  the  evidence,  to  have  the  right  to 


pay  an  8  per  cent  guaranty  of  dividends  on 
the  stock  himself,  although  the  corporation  de- 
clared no  dividends.— Meyer  v.  Levy,  142  N.  Y. 
S.  51. 

{  123  (N.Y.Snp.)  When  stock  is  pledged  by  a 
customer  with  a  broker,  it  is  sufficient  if  the 
broker  has  in  his  possession  or  under  his  con- 
trol an  amount  of  such  stock  equal  to  that 
hypothecated,  which  he  can  deliver  te  the  cus- 
tomer when  the  account  is  closed. — Carlisle  v. 
Norris,  142  N.  Y.  S.  393. 

A  bank  receiving  from  a  stockbroker  daly 
indorsed  certificates  of  stock  as  security  for  a 
loan  held  not  bound  to  return  the  identical  cer- 
tificates, but  to  discharge  its  obligation  by  re- 
turn of  any  certificates  in  the  same  company 
of  like  character  and  for  an  equivalent  number 
of   shares. — Id. 

{  125  (N.Y.Sup.)  A  "fly-power"  is  a  written 
assignment  in  the  form  generally  used  on  the 
reverse  of  stock  certificates,  which,  when  sini- 
ed  and  attached  to  such  certificate,  transfers 
the  same  in  like  manner  as  an  indorsement 
thereon.— Carlisle  v.  Norris,  142  N.  Y.  S.  393. 

(B)   Interest,  Dlvldenda,  aad  Hevr  Stock. 

i  150  (N.Y.Sup.)  Certificates  of  indebtedness 
for  scrip  dividends  of  a  corporation  may  prop- 
erly provide  for  the  payment  of  interest. — Bank- 
ers' Trust  Co.  v.  R.  B.  Diets  (>).,  142  N.  Y.  S. 
847. 

i  157  (N.Y.Sup.)  A  corporation  bas  a  right  to 
issue  scrip  dividends. — ^Bankers'  Trust  Co.  v. 
R.  E.  Diets  Co.,  142  N.  Y.  S.  847. 

VI.  OFFICERS  Ain>  AGEHTS. 
(D)  Aathoritr  aad  Foaetioas. 

i  306  (N.Y.Sup.)  Directors  of  a  corporatioii 
must  use  a  reasonable  degree  of  care  in  the  per- 
formance of  the  duties  pertaining  to  their  office, 
and  this  duty  they  owe,  not  only  to  existing 
stockholders,  but  euso  to  those  from  whom  the 
corporation  may  solicit  subscriptions  for  stock 
or  securities.— Childs  v.  White,  142  N.  Y.  S. 
732. 

One  who  with  knowledge  of  the  insolvency  of 
a  corporation  at  its  inception  became  a  director 
to  facilitate  the  sale  of  stock,  and  who  negli- 
gently performed  his  duties  as  director  by  per- 
mitting a  third  person  to  manage  the  affairs  of 
the  corporation  and  make  false  statements,  in- 
ducing a  purchase  of  stock,  was  liable  to  a 
purchaser  for  negligent  breach  of  his  duty  as 
director. — ^Id. 

(C)  RlKhta,    Dntlea,  and    UablUtles   aa  te 
Corporation    and   Ita    Members. 

i  308  (N.Y.Sup.)  Where  an  officer  of  a  cor- 
poration, %ntitled  by  a  resolution  of  the  direc- 
tors to  a  specific  annual  salary  payable  month- 
ly, is  re-elected,  and  nothing  is  said  about  sal- 
ai7,  he  is  entitled  to  a  salary  on  the  same  ba- 
sis as  before.— Eicks  v.  Wittemann  Co.,  1-t! 
N.  Y.  S.  190. 

Where  the  secretary  of  a  corporation,  en- 
titled by  resolution  of  the  directors  to  a  salary 
of  $600  a  year,  and  additional  compensation, 
not  exceeding  $400,  as  fixed  by  the  president, 
drew  $50  a  month,  and  the  additional  com- 
pensation at  the  end  of  the  year,  the  secretary, 
acting  under  a  re-election  silent  as  to  com- 
pensation, and  being  lawfully  discharged  three 
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months  thereafter,  was  entitled  only  to  $50  a 
month  during  the  months  he  acted. — Id. 

8  are  (N.Y.Sup.)  where  the  directors  of  a 
corporation  voted  themselves  unlawful,  ex- 
travagant, improper,  and  fraudulent  salaries, 
8ee!cing  to  obtain  an  unfair  advantage  over 
their  fellow  stockholders,  they  may  be  compelled 
to  account  for  the  profits  or  moneys  so  taken. — 
A.  &  M.   Robbins  v.  Hill,  142  N.  Y.  S.  037. 

Directors  of  a  corporation  occupy  a  fiduciary 
relation,  acting  both  for  the  corporation  and 
all  of  the  stockholders,  and  so  they  cannot  deal 
with  themselves  for  their  own  benefit  to  the 
detriment  of  the  corporation  or  the  minority 
stockholders. — Id. 

§319  (N.Y.SupO  In  an  action  against  the 
directors  and  officers  of  a  corporation  to  re- 
cover the  amount  of  alleged  fraudulent  salaries 
granted  one  another  through  a  conspiracy,  evi- 
dence held  insufficient  to  show  that  the  direc- 
tors were  guilty  of  the  otFense  charged. — A.  4  M. 
Bobbins  v.  Hill,  142  N.  T.  S.  637. 

i  320  (N.Y.Sup.)  It  is  no  ground  for  making 
plaintiff,  in  his  capacity  of  assignee  of  T.,  a 
party  to  a  stockholder's  action  against  officers 
and  directors  tor  wrongs  to  the  corporation, 
complaint  being  made  of  the  releasing  of  I. 
from  his  contract  to  advance  money  to  the  cor- 
poration, that  plaintiffs  stock  was  transferred 
to  him  by  T.,  or  that  the  I.  contract  provided 
I.  should  not  be  released  therefrom  without 
T.'s  consent.— Clarkson  v.  Tinkham,  142  N. 
Y.  S.  502. 

As  one,  to  maintain  an  action  against  the  di- 
rectors and  officers  of  a  corporation  for  wrongs 
done  it,  must  be,  if  not  a  stockholder  of  record, 
at  least  owner  or  holder  of  a  certificate  for 
shares  under  such  circumstances  as  to  give  him 
a  right  to  have  them  transferred  to  him  on  the 
books  of  the  company,  the  complaint  in  such 
an  action,  merely  alleging  that  plaintiff,  as 
liquidator  of  a  bank,  recovered  from  T.,  and 
now  holds  by  assignment  from  T.,  a  certificate 
for  shares  in  the  corporation,  is  insufficient. — 
Id. 

§  320  (N.Y.Sup.)  A  complaint  in  an  action  by 
the  shareholder  of  a  corporation  against  the 
directors  to  set  aside  a  dividend  paid  by  cer- 
tificates of  indebtedness,  on  the  ground  that 
the  dividend  was  declared  for  the  purpose  of 
destroying  the  value  of  the  stock  of  the  corpo- 
ration, held  to  be  insufficient. — Bankers'  Trust 
Co.  V.  R.  E.  Dietz  Co.,  142  N.  Y.  S.  847. 

S  320  ^N.Y.Sup.)  Where  an  assignment  by  a 
corporation  and  sub^quent  proceedings  in  bank- 
ruptcy against  it  were  in  pursuance  of  a  fraud- 
ulent scheme  by  defendant,  a  director  of  it,  to 
acquire  for  himself  its  assets  at  the  expense  of 
plaintiff,  its  only  other  important  stockholder, 
plaintiff  did  not,  by  not  attacking  the  bankrupt- 
cy proceedings,  waive  any  rights  against  de- 
fendant, who  lx>ught  tlie  assets  from  the  re- 
ceiver in  bankruptcy. — Drucklieb  v.  Harris,  142 
N.  Y.  S.  912. 

The  facts  justifying  the  presumption  that  the 
assignment  of  a  corporation  and  the  proceedings 
in  bankruptcy  against  it  were  in  pursuance  of 
a  fraudulent  scheme  of  defendant,  a  director  of 
it,  to  acquire  for  himself  its  assets  at  the  ex- 
pense   of   plaintiff,    its    only    other    important 


stockholder,  he  will,  till  determination  of  the 
action  to  have  him  adjudged  to  bold,  as  trustee 
for  the  benefit  of  the  corporation  and  its  stock- 
holders, its  assets,  which  he  bought  from  its 
receiver  in  bankruptcy,  be  enjoined  from  traus- 
ferring  or  disposing  of  them,  unless  he  gives  an 
undertaking  to  pay  any  final  judgment  against 
him.— Id.  ■ 

VH.  CORPORATE  POWERS  AND 
i:.IABII.ITIES. 

(B)   Represeatatlon  of  CorporattoB  by  of- 
flcera  and  Acenta. 

§428  (N.Y.Sup.)  Where  a  husband,  with 
knowledge  oA  his  wife's  mental  incapacity  and 
with  intent  to  acquire  her  property,  organized 
tn'o  corporations,  which  he  controlled  and  of 
which  he  was  president,  to  take  conveyances 
from  her,  they  were  charged  with  notice  of  her 
incapacity.— Wright  v.  Clark,  142  N.  Y.  S.  812. 

(D)   Contracts  and  Indebtedneaa. 

1 479  (N.Y.Sup.)  A  trustee  under  a  mortgage 
deed  of  trust  to  secure  an  issue  of  bonds  hold- 
ing the  stock  of  another  company  owned  by  the 
mortgagor,  and  who,  at  the  time  of  the  sale  of 
such  company,  had  been  paid  cash  to  an  amount 
more  than  necessary  to  fully  pay  off  outstand- 
ing bonds,  had  only  a  qualified  nominal  inter- 
est in  the  stock,  and  was  not  entitled  to  have 
the  whole  purchase  price  paid  to  him. — Miami 
Valley  Gas  &  Fuel  Co.  v.  Mills,  142  N.  Y.  S. 
862. 

Laws  1904,  c.  755,  amendin;;  Code  Civ.  Proc. 
i  3320.  and  fixing  the  commissions  or  fees  to 
be  paid  to  a  trustee  of  an  express  trust  in  cas- 
es where  the  instrument  provides  no  specific 
compensation,  was  not  intended  to  apply  to  a 
holder  of  a  mere  passive  trust  as  that  under 
a  deed  of  trust  to  secure  payment  of  corpora- 
tion bonds. — Id. 

An  individual  trustee,  under  a  mortgage  deed 
of  trust  securing  bonds,  refusing  to  satisfy  the 
mortgage  and  to  account  after  payment  of  the 
bonds.  Arid  not  entitled  to  certain  allowances  as 
compen.sation  to  be  chargeable  only  for  the  in- 
terest earned  by  money  deposited,  and  entitled 
only  to  $1,000  as  compensation  additional  to 
that  received. — Id. 

(F)  Cl-vil  Aetlona. 

}  507  (N.Y.Sup.)  Where  a  domestic  corpora- 
tion has  no  office  address  other  than  the  resi- 
dence of  its  president  in  the  cit^r  of  New  Y'ork. 
and  the  president  avoids  service  of  process, 
and  no  other  officer  can  be  found  in  the  state, 
an  order  for  substituted  service  in  the  manner 
prescribed  by  Code  Civ.  Proc.  §§  435-4.'i7,  is 
authorized. — Bentz  v.  Crotona  Park  Realty 
Co.,   142  N.   Y.   S.  193. 

§  507  (N.Y.Sup.)  Where  the  evidence  shows 
that  one  upon  whom  process  was  served  as 
president  of  a  corporation  was  no  longer  pres- 
ident, and  was  neither  officer,  director,  nor 
stockholder  of  the  corporation,  tlie  corporation's 
traverse  of  the  return  of  the  summons  should 
be  sustained.— Phillips  v.  Albert,  142  N.  Y.  S. 
325. 
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VXn.  IN80X>VENOT  AHS  BEOETVERS. 

i  548  (N.Z.Sap.)  Where  a  person  in  Bubstan- 
tial  control  of  a  corporation  resigns  his  office, 
disposes  of  his  stoclc,  and  then  acquires  by 
transfer  to  himself  all  of  the  corporate  assets, 
he  has  the  burden  of  proving  that  every  step 
in  the  transaction  was  unobjectionable,  and 
that  the  creditors  were  not  injured^ — Littman 
V.  Harris.  142  N.  T.  S.  341. 

XI.  DISSOrUTIOH  AND  FOBFEITrBE 
OF   FRANCHISE. 

15921/2  (N.Y.Sup.)  Laws  1895,  c.  1033,  )  6, 
appointing  pereons  named  commissioners  to 
open  books  for  subscriptions  to  the  capital 
stock  of  a  company  at  such  times  and  places  as 
the  majority  of  them  shall  determine,  did  not 
repeal  or  suspend  as  to  such  corporation  Gen. 
Corp.  Law,  §  36,  providing  that,  if  any  corpo- 
ration shall  not  organize  and  commence  busi- 
ness within  two  years  from  its  incorporation,  its 
corporate  powers  shall  cease. — People  t.  StU- 
well.  142  N.  Y.  S.  881. 

i  596  (N.Y.Sup.)  Gen.  Corp.  Law,  i  38,  pro- 
viding that  "if  any  corporation"  except  a  rail- 
road, turnpike,  or  bridge  corporation  shall  not 
organize  or  commence  business  or  the  discharge 
of  its  corporate  duties  within  two  years  from 
the  date  of  its  incorporation  its  corporate  pow- 
ers shall  cease,  applies  to  any  corporation, 
whether  incorporated  under  general  statutes  or 
by  special  stat'ites.— People  t.  StUwell,  142  N. 
Y.  S.  881. 

i  608  (N.Y.Sup.)  Gen.  Corp.  Law,  §  36,  pro- 
viding that  if  any  corporation  except  a  railroad 
corporation,  etc.,  shall  not  organize  or  com- 
mence transacting  its  business  within  two  years 
from  the  date  of  its  incorporation  its  corpo- 
rate powers  shall  cease,  is  self-executory,  so 
that  no  judicial  action  is  necessary  to  forfeit 
its  corporate  powers  after  the  two  years. — Peo- 
ple T.  SUlweU,  142  N.  X.  S.  881. 

XH.  FOREIGN  CORPORATIONS. 

S  657  (N.Y.Sup.)  Where  a  forei^  corpora- 
tion was  authorized  to  do  business  in  New  York 
in  March,  19UU,  and  began  business  two  months 
thereafter,  it  was  no  objection  to  a  contract 
made  by  it  during  that  year  that  it  had  not 
paid  the  license  tax  required  by  Laws  1901,  c. 
.'158,  I  181.  in  the  absence  of  proof  that  the 
tax  had  been  assessed.— Siebert  t.  Dunn,  141' 
N.  Y.   S.  253. 

COSTS. 

See  Eminent  Domain,  {  265 ;    Quieting  Title,  { 
44;  Stipulations,  {  14 ;  Taxation,  §  496. 

I.   NATTTRE.  GROUNDS,  AND  EXTENT 
OF   RIGHT   IN   GENERAI.. 

S  ip  (N.Y.,Sup.)  An  agreement  between  the 
parties  that  the  fees  of  a  stenographer  taking 
testiinony  before  a  referee  shall  be  taxed  as 
costs  is  binding. — Hertzberg  v.  Klvidge,  142  N. 
Y.   S.  211. 

Under  an  agreement  "that  the  stenographer's 
fees  should  be  constituted  a  cost  and  disburse- 
ment of  the  action,  and  taxed  as  such,  with 
the  referee's  fee,"  the  stenographer's  fees  were 
taxable  as  costs,  though  the  referee  forfeited 
his  right  to  his  fees. — Id. 


122  (N.Y.Sop.)  Code  Civ.  Proc.  (  3228.  suM. 
5,  aa  amended  by  Lawa  1910,  c.  574,  held  not 
to  preclude  plaintiff  in  an  action  brought  in  the 
Supreme  Court,  triable  in  the  county  of  New 
York,  from  recovery  of  costs  unless  defend- 
ant was  served  in  that  county,  thoi-gh  he  might 
have  been  served  there,  and  though  the  recov- 
ery is  less  than  $1,000,  and  but  for  the  amount 
claimed  the  action  could  have  been  brought  in 
the  City  Court  of  New  York  City.— Moraff  v. 
Kohn,  142  N.  Y.  S.  775. 

{22  (N.Y.Oo.Ct)  Where,  on  appeal  from  a 
justice  of  the  peace,  plaintiT  recovers  judg- 
ment in  the  county  court  for  less  than  fSO,  he 
is  not  entitled  to  tax  costs. — Bell  t.  Lynch,  142 
V    Y    S    flTfl. 

1 32  (N.Y.Sup.)  Under  Code  Civ.  Proc.  i  3228, 
entitling  plaintiff  to  coats  as  of  course  in  an 
action  for  realty  upon  recovery,  section  603 
giving  defendant  costs  upon  establishing  a  coun- 
terclaim equaling  plaintiff's  demand,  and  sec- 
tion 3229  entitling  defendant  to  costs  upon  en- 
tering final  judgment  in  such  an  action,  unless 
plaintiff  is  entitled  to  costs  as  prescribed  by 
section  3228,  defendant  was  not  entitled  to 
costs  in  an  action  to  recover  land,  upon  recov- 
ering six  cents  damages  on  his  counterclaim, 
where  plaintiff  recovered  the  land  and  six  cents 
damages.— Peck  v.  Haverstraw  Water  Supply 
Co.,  142  N.  Y.  S.  765. 

142  (N.Y.Sup.)  Defendant's  insufficient  ten- 
der will  not  entitle  him,  on  prevailing,  to  costs, 
and  an  order  of  judgment  for  plaintiff  for  the 
amount  of  the  tender  should  carry  appropriate 
costs.— Collins  v.  il'^tna  Accident  &  Liability 
Co.,  142  N.  Y.  S.  304. 

H.  PERSONS  ENTITIiED. 

ji90  (N.Y.Co.Ct.)  Under  Code  Civ.  Proc.  { 
3229,  relating  to  cases  in  which  plaintiff  re- 
covers against  only  part  of  defendants,  the 
right  to  costs  of  the  successful  defendant  rests 
in  the  court's  discretion,  and  judgment  therefor 
should  not  be  entered,  except  by  order  of  the 
court— Linn  v.  Nassau  Electric  H.  Co.,  142 
N.  Y.  S.  552. 

V.    AMOUNT,  RATE.  AND   ITEMS. 

§  189  (N.Y.Sup.)  The  fees  of  the  stenographer 
taking  testimony  before  a  referee  can  be  taxed 
as  Costs  only  by  consent,  since  there  is  no 
statute  authorizing  such  taxation. — Hertxberg 
V.   Elvidge,  142  N.  Y.  S.   211. 

8  191  (N.Y.Sup.)  Under  Code  Civ.  Proc.  f 
1019,  depriving  a  referee  of  any  right  to  the 
fees  provided  for  by  Code  Civ.  Proc.  {  3236. 
and  section  32.51,  subd.  3,  where  the  reference 
is' terminated  in  a  certain  manner,  a  party  who 
paid  the  fees  of  a  referee,  after  he  had  for- 
feited his  right  thereto  by  withholding  his  re- 
port, was  not  entitled  to  have  such  fees  taxed 
as  cosU  against  his  adversary. — ^Hertzbers  v. 
Elvidge,  142  N.  Y.  S.  211. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 

See  Courts,  ff  52,  169;   Militia;  Towns;  Ven- 
ue, i  52. 
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n.  OOVEBNMXiNT  AXD   OFFIOER& 

(C)   CosBty  Board. 

§49  CN.T.Sup.)  One  who  receives  a  plurality 
of  votes  cast  by  a  board  of  supervisors  is  not 
appointed  a  commissioner  of  elections,  since  a 
majority  vote  of  the  supervisors  is  required  b; 
County  Lav?,  g  17.— People  ex  rel.  Woods  v. 
Flynn,  142  N.  Y.  S.  230. 

V.  OI.AmS  AOAINST  OOUNTT. 

§206  (N.Y.Sup.)  Wbere  claims  rejected  by 
the  county  comptroller  were  disallowed  by  the 
board  of  supervisors  in  accordance  with  Laws 
1909,  c.  16,  as  amended  by  chapter  466,  and 
the  chairman  was  authorized  to  enter  into  a 
submission  of  controversy,  the  determination  of 
the  board  is  a  bar  to  the  submission ;  the  de- 
termination of  the  board  being  final,  and  not 
subject  to  collateral  attack. — Becker  y.  County 
of  Oneida,  142  N.  T.  S.  221. 

COURTS. 

See  Appeal;  Crlmuua  Law,  SI  83,  97,  207; 
Deposits  in  Court:  Executors  and  Adminis- 
trators, §(  194,  333 ;  Habeas  Corpus,  §  27 ; 
Judges ;  Judgment,  K  151,  498 ;  Justices  of 
tho  Peace;  Records,  i  9;  Street  Railroads,  { 
12%. 

I.  NATITKE.  EXTENT.  AITO  EXEROISS 
OF  J1TBISDI0TION  IN   OENEBAI.. 

§37  (N.Y.Sup.)  Code  Civ.  Proc.  §  1780,  de- 
prives courts  of  jurisdiction  over  actions  by 
nonresidents  against  foreign  corporations,  and 
does  not  merely  deprive  the  plaintiff  of  the  le- 
gal capacity  to  sue;  and  hence  an  objection  to 
the  jurisdiction  was  not  waived  under  sections 
498,  499,  although  not  raised  by  answer.— 
Payne  v.  New  Yorlt,  S.  &  W.  R.  Co.,  142  N. 
Y.  S.  241. 

H.   ESTABUSHMENT,    ORGANIZA- 
TION, AND   PROCEDURE   IN 
GENERAL. 

(A)  Creation  aad  Conatltntlon,  and  Court 
oncers. 

§42  (N.Y.Sup.)  The  City  Court  of  the  city 
of  New  York  is  an  inferior  court  created  by 
the  Legislature  within  Const,  art.  6,  |  18,  au- 
thorizing the  establishment  by  the  Legislature 
of  inferior  local  courts. — De  Leyer  v.  Britt,  142 
N.  T.  S.  752. 

§52  (N.Y.Sup.)  Code  Civ.  Proc.  §  1780,  pro- 
viding that  actions  may  be  maintained  by  non- 
residents against  foreign  corporations  only  in 
certain  specified  cases,  is  not  invalid  as  taking 
from  the  Supreme  Court  a  part  of  the  general 
jurisdiction  conferred  upon  it  by  the  Constitu- 
tion.—Payne  V.  New  York,  S.  &  W.  R.  Co.,  142 
N.  Y.  S.  241. 

§52  (N.Y.Sup.)  Laws  1912,  c.  548,  creating 
the  county  of  Bronx  out  of  a  part  of  the  county 
of  New  York,  and  declaring  that  until  January 
1,  1914,  the  courts  of  the  county  of  .New  York 
shall  retain  jurisdiction,  authorizes'  the  City 
Court  of  the  city  of  New  York  to  retain  juris- 
diction of  all  actions  begun  prior  to  January  1, 
1914,   but  after  that  date  it  has  no  jurisdic- 


tion within  the  county  of  Bronx.— De  Leyer  y. 
Britt,  142  N.  Y.  S.  752. 

(D)   Rule*  of  DeciBlon,  Adjndlcatloaii, 
Oplatonii.   and   Reeords. 

§89  (N.Y.Sur.)  The  doctrine  of  stare  decisis 
relates  to  legal  principles  only,  and  not  to  facts. 
—In  re  Gedney's  Will,  142  N.  Y.  S.  167. 

Under  the  common-law  doctrine  of  stare 
decisis,  no  amount  of  mere  repetition  of  a  rule 
not  distinctly  enunciated  would  give  it  the  force 
of  law ;  the  maxim  "common  error  makes  law" 
not  applying. — Id. 

§92  (N.Y.Sur.)  The  doctrine  of  stare  decisis 
does  not  give  effect  to  dicta. — In  re  Gedney's 
WiU,  142  N.  Y.  8.  167. 

§  100  (N.Y.Sur.)  The  doctrine  of  stare  decisis 
does  not  operate  upon  inconsistent  principles 
adjudicated  by  the  same  court,  nor  cover  a 
principle  not  constantly  acquiesced  in  by  the 
same  court. — In  re  Gedney's  Will,  142  N.  Y. 
S.  157. 

rv.  001TRTS   OF  XXMTTED  OR  INFE< 
RIOR  JURISDICTION. 

§  169  (N.Y.Sup.)  The  County  Court,  having 
obtained  jurisdiction  over  a  defendant  by  sub- 
stituted service,  of  a  summons,  can  permit 
amendment  of  the  complaint  by  striking  out  the 
claim  for  interest  so  as  to  bring  the  demand 
within  its  jurisdiction. — National  Surety  Co.  v. 
Rosenberg,  142  N.  Y.  S.  1043. 

§  188  (N.Y.Sup.)  Agreement  among  partners 
after  dissolution  to  divide  the  commissions  on  a 
sale  of  particular  property  by  any  of  them 
thereafter  held  not  to  create  a  partnership,  apd 
hence  an  action  on  such  agreement  did  not  in- 
volve a  partnership  transaction,  and  was  with- 
in the  jurisdiction  of  the  City  Court  of  the 
Citv  of  New  York.— Mitchell  v.  Frank,  142  N. 
Y    s    313 

§  188  (N.Y.Sup.)  The  City  Court  of  the  City 
of  New  York  has  no  jurisdiction  of  an  action 
against  the  city  of  New  York. — Gaines  v.  City 
of  New  York,  142  N.  Y.  S.  401. 

§  189  (N.Y.Sup.)  Where  defendant  appears 
specially  and  traverses  the  return  of  the  sum- 
mons in  the  Municipal  Court,  It  is  proper  to 
set  the  case  for  trial  upon  that  issue.— Phillips 
V.  Albert.  142  N.  Y.  S.  325. 

§  189  (N.Y.Sup.)  The  Municipal  Court  has 
no  power  to  vacate  a  judgment  under  section 
254  of  the  Municipal  Court  Act,  where  more 
than  five  days  elapsed  after  the  entry  of  the 
judgment  before  the  motion  to  vacate  was  fil- 
ed, even  though  the  judgment  is  void. — Zimmer- 
man V.  Ran,  142  N.  Y.  S.  467. 

§  189  (N.Y.Sup.)  Where  defendant  pleaded  a 
counterclaim  in  an  action  in  the  Municipal 
Court,  plaintiff  might  discontinoe  and  prevent 
proof  of  the  counterclaim. — A.  M.  Engel  &  Go. 
V.  Davis,  142  N.   Y.   S.  469. 

§190  (N.Y.Sup.)  Under  Code  Civ.  Proc.  « 
1317,  as  amended,  authorizing  the  court  on 
appeal  to  reverse,  affirm,  or  modify  the  judg- 
ment or  order  appealed  from,  the  defect  in  an 
order  of  the  Municipal  Court,  setting  aside  a 
verdict,  arising  from  the  failure  to  set  a  day 
for  the  trial  of  the  case,  may  be  remedied  by 
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the  ApppUate  Term  by  fixing  the  day  for  a 
new  trial.— Epstein  T.  Schwartz  &  Co.,  142  N. 
Y.  S.  290. 

V.   OOXTRTS  OF  PROBATE  JXTBISDIO- 
TION. 

g  200>/4  (N.T.Sup.)  The  Surrogate's  Court  is 
without  jurisdiction  to  grant  equitable  relief. — 
Sclilesinger  v.  Schlesinger,  142  N.  Y.  S.  729. 

§2001/2  (N.T.Sup.)  The  Surrogate's  Court  is 
without  jurisdiction  to  decide  conflicting  claims 
with  respect  to  a  distributive  share  of  an  es- 
tate.—Schlesinger  V.  Schlesinger,  142  N.  Y,  S. 
729. 

VIII.  OONOURRENT   AND    OONPMOT- 

ING  JURISDICTION.  AND 

COMITT. 

(A)  Courts  of  Same  State,  and  Transfer  o< 
Canaefl. 

{  485  (N.T.Sup.)  Code  Civ.  Proc.  §  319a,  add- 
ed by  Laws  1913,  c.  210,  authorizing  the  Su- 
preme Court  to  remove  to  itself  an  action  in 
the  City  Court  of  New  Tork  where  the  com- 
plaint demands  judgment  in  excess  of  $2,000, 
authorizes  only  the  transfer  of  pending  untried 
causes  in  the  City  Court,  and  perhaps  any 
that  may  subsequently  be  brought  in  that  court 
by  mistake,  and  which  have  been  tried  under 
the  unconstitutional  statute  enlarging  the  juris- 
diction of  the  City  Court  to  |5,000.— Siegel  t. 
Corvan  Co.,  142  N.  T.  S.  267. 

COVENANTS. 

See  Deeds,  i  176 ;   Pleading,  |  8S. 

m.  PERFORMANCE  OR  BREACH. 

{  94  (N.T.Sup.)  A  covenant  of  seisin  is  bro- 
ken when  the  covenantor  without  title  delivers 
the  deed.— Veit  v.  McCauslan,  142  N.  Y.  S.  281. 

No  eviction  is  necessary  in  order  to  maintaiti 
an  action  for  breach  of  covenant  of  seisin. — Id. 

rV.  ACTIONS  FOR  BREACH. 

S  1 14  (N.T.Sup.)  A  complaint  alleging  that 
defendant's  intestate  executed  a  covenant^  of 
warranty,  covenanting  that  grantor  was  seised 
in  fee  simple  and  had  a  good  risht  to  convey, 
but  that  grantor  was  not  seised  in  fee  simple 
and  had  no  title  to  or  right  to  convey,  stated 
a  cause  of  action  for  breach  of  covenant  of  sei- 
sin.—Veit  V.  McCauslan,  142  N.  Y.  S.  281. 

CREDIBILITY. 

See  Witnesses,  §{  324-406. 

CREDITORS. 

See  Attorney  and  Client,  $  117 ;  Bankruptcy ; 
Marshaling  Assets  and  Securities. 

CRIMINAL  CONVERSATION. 

See  Divorce,  §  328 ;  Husband  and  Wife,  H  348, 
349. 

CRIMINAL  LAW. 

See  Abduction;  Adulteration;  Drunkards; 
l-'nise  Pretenses;  Habeas  Corpus,  §  27;  Hom- 
icide;   Indictment  and  Information;    Intoxi- 


cating Liquors,   |   167; 
ceny;  Rape;  Sunday. 


KidnftppinK;    Lar> 


Z.  NATURE  AND  EI.ElfENTS   OF 

CRIME  AND   DEFENSES 

IN  GENERAL. 

{  13  (N.T.Sup.)  A  prohibitory  statute  affect- 
ing personal  bberty,  and  punishing  ridlations 
thereof  criminally,  should  not  be  deemed  to  for- 
bid acts  not  clearly  within  the  scope  of  its 
provisions. — People  ex  rel.  Goodjrear  v,  Fried- 
man, 142  N.  T.  S.  367. 

g  13  (N.T.Sup.)  Penal  I>aw,  g  1930,  providing 
that  a  person  who  commits  within  the  state  any 
crime  in  whole  or  in  part,  or  who  commits  with- 
out the  state  any  offense  which,  if  committed 
therein,  would  be  larceny,  and  is  afterwards 
found  within  the  state  with  the  stolen  property, 
or  who,  being  without  the  state,  aids  another 
to  commit  a  crime  within  it,  etc.,  shall  be  pun- 
ished, is  substantive  in  its  nature,  and  declares 
new  offenses.— People  ▼.  Arnstein,  142  N.  T.  S. 
842. 

rV.  JURISDICTION. 

1 83  (N.T.Sup.)  One  state  cannot  constitu- 
tionally punish  a  violation  of  the  statutory  law 
of  a  foreign  state.- People  t.  Arnstein,  142  N. 
Y.  S.  S42. 

I  97  (N.Y.Sup.)  Where  accused  and  others  ob- 
tained money  from  the  prosecuting  witness  by 
misrepresentations  contained  in  letters  and  tel- 
egrams sent  from  the  state,  the  false  represen- 
tations contained  therein  are  deemed  to  have 
been  made  in  the  state. — People  v.  Arnstein,  142 
N.  Y.  S.  842. 

Where  accused  and  others  procured  money 
from  one  without  the  state  by  misrepresenta- 
tions in  letters  and  telegrams  sent  from  the 
state,  they  may  be  punished  under  Penal  I>aw, 
§  1930,  declaring  that  any  one  who  shall  com- 
mit larceny  without  the  state  and  found  in 
the  state  with  the  property  shall  be  guilty; 
section  1290  making  tlie  act  of  accused  larceny. 
—Id. 

Vn.  FORMER  JEOPARDY. 

g  165  (N.T.Sup.)  That  the  state  Senate  ac- 
quitted a  Senator  of  bribery  after  hearing  the 
charges  would  not  prevent  the  Senator's  con- 
viction for  bribery;  Const  art.  6,  g  13,  pro- 
viding that  even  a  judgment  of  impeachment 
and  removal  from  office  shall  not  exempt  the  of- 
fender from  punishment  according  to  law,  and 
article  l.S,  g  2,  making  bribery  a  felony.— Peo- 
ple V.  Stilwell,  142  N.  T.  S.  628. 

g  170  (N.T.Sup.)  Where  the  trial  court  had 
no  power  to  amend  an  indictment  for  murder 
by  striking  out  the  words  "willfully,  feloniously 
and  of  malice  aforethought,"  its  attempt  to  do 
so  did  not  destroy  the  indictment  and  on  a  re- 
versal of  a  conviction  for  errors  at  the  trial 
tlie  defendant  may  be  brought  to  a  new  triaL — 
People  V.  Motello,  142  N.  Y.  S.  622. 

g  176  (N.Y.Sp.Sess.)  The  setting  aside  of  an 
information  in  the  Court  of  Special  Sessions 
on  motion  of  defendant  on  the  ground  that  the 
evidence  before  the  committing  magistrate  was 
insufficient  to  authorize  him  tu  hold  defendant 
is  not  a  bar  to  a  further  prosecution. — ^People  v. 
Sbenk,  142  N.  Y.  S.  1081. 
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VXa.  PREIiIMIWABT  OOMPI.AINT, 
AFFIDAVIT,  WARRANT.  ££• 
AXUNATION.  COMMITMENT, 
AND  SUMMART  TRIAI.. 

§20/  (N.Y.Sp.Se88.)  Although  a  committing 
magistrate,  because  of  insufficiency  of  evidence, 
bad  no  jurisdiction  to  hold  a  defendant,  and 
hence  could  confer  no  jurisdiction  on  the  Court 
of  Special  Sessions  to  try,  even  by  the  district 
attorney  filing  an  information,  the  Special  Ses- 
sions in  the  "exercise  of  jurisdiction"  has  the 
sole  right  to  pass  upon  the  question  of  juris- 
diction, subject  to  review  on  appeal  if  this  de- 
termination is  adverse  to  defendant — People  v. 
Sheuk,  142  N.  Y.   S.  1081. 

§213  (N.Y.Sp.Sess.)  Although  an  information 
IB  a  magistrate's  court  is  defective,  yet,  if  the 
evidence  taken  on  the  hearing  is  sufficient  to 
justify  the  holding  of  defendant,  the  defect  will 
be  cured.— People  v.  Shenk,  142  N.  Y.  S.  1081. 

§238  (N.Y.Sp.Sess.)  Upon  a  motion  to  dis- 
miss an  information,  evidence  before  the  com- 
mitting magistrate  held  insufficient  to  show 
that  defendant  had  any  connection  with  the 
maintenance  of  a  disorderly  bouse. — People  v. 
Shenk,  142  N.  Y,  S.  1081. 

A  committing  magistrate  need  not  exact  the 
full  measure  of  proof  necessary  to  a  conviction, 
yet  a  prima  facie  case  must  be  made  out,  or 
such  a  case  that  the  trial  court  would  not  be 
bound  to  grant  a  motion  to  acquit  at  the  close 
of  the  people's  case;  there  must  be  reasonable 
ground  for  believing  that  a  crime  has  been  com- 
mitted and  that  the  defendant  is  guilty  thereof. 
—Id. 

X.  EVIDENCE. 

(C)  other   (Mtcnsea,  anil  Character  of  Ac- 
eoaed. 

§  369  (N.Y.Sup.)  Subsequent  acts  of  inter- 
course between  proseciltrix  and  accused  was  in- 
competent to  show  that  the  first  intercourse 
was  forcible  and  against  her  will. — People  v. 
Doyle,  142  N.  Y.  S.  884. 

(IT)  Admliislons,    Declarations,    and   Hear- 
say. 

§413  (N.Y.Sup.)  Evidence  as  to  what  accus- 
ed told  witness  concerning  statements  made  by 
another  to  accused  about  some  one  having  ap- 
proached such  other  on  behalf  of  a  Senate 
committee  of  which  witness  was  chairman  was 
not  admi><sible  in  a  bribery  prosecution  of  a 
state  Senator;  statements  by  accused  being  in- 
coii'petent  as  evidence  in  his  favor. — People  v. 
Stilwell,  142  N.  Y.  S.  628. 

(G)  Acta  and  Declarations  of  Conspirator* 
and  Codefendanta. 

§423  (N.Y.Sup.)  In  a  prosecution  for  kid- 
napping a  minor  child  for  purposes  of  extor- 
tion, where  the  successful  accomplishment  of 
the  crime  necessitated  a  confederation  of  sever- 
al persons,  defendant  securing  the  child  and 
the  others  writing  threatening  letters  and  col- 
lecting the  ransom,  evidence  of  the  acts  and 
declarations  of  defendant's  co-conspirators  are 
admissible  in  evidence. — People  T.  Micelli,  142 
N.  Y.  S.  102. 


(H)  Doenmentary  Bvldeace  and  Uzclnalon 
of  Parol  KTidence  Thereby. 

§433  (N.Y.Sup.)  An  unsigned  telegram,  ad- 
dressed to  accused,  a  state  Senator,  charged 
with  bribery,  and  delivered  to  a  regular  at- 
tendant at  the  chamber  of  the  Senate,  of  which 
accused  was  a  member,  held  admissible  in  evi- 
dence, if  relevant— People  v.  Stilwell,  142  N.  Y. 
S.  628. 

(I)   Opinion  Bvldenee. 

§  448  (N.Y.Sup.)  Evidence  that  accused  spoke 
slowly  and  wrote  rapidly  was  not  improper  as  a 
conclusion.— People  v.  Stilwell,  142  N.  Y.  S. 
628. 

XI.  TIME    OF    TRIAX.    AND    OONTIN- 
DANCE. 

§  576  (N.Y.Sup.)  A  person  whose  trial  on  a 
criminal  charge  was  set  for  the  first  term  after 
transfer  of  the  indictipent  to  the  County  Court, 
but  whose  trial  was  adjourned  with  his  consent 
to  a  later  date,  held  not  entitled  to  discharge, 
under  Code  Cr.  Proc.  §§  8,  668,  although  the 
term  adjourned  before  the  date  set  for  his  trial. 
—People  ex  rel.  lanik  v.  Daly,  142  N.  Y.  S. 
297. 

Xn.  TRIAI.. 

(B)  Conrae  and  Conduct  of  Trial  In  Gen- 
eral. 

§  655  (N.Y.Sup.)  In  a  prosecution  for  man- 
slaughter, remarks  by  the  trial  judge,  to  defend- 
ant's counsel  after  he  has  summed  up  to  the 
jury,  concerning  the  distinction  between  mur- 
der and  manslaughter,  as  applied  to  defendant's 
motion  for  directed  verdict,  previously  overruled, 
do  not  constitute  reversible  error. — ^People  v. 
Heineman,  142  N.  Y.   S.  833. 

§655  (N.Y.Co.Ct.)  Under  Code  <Xv.  Proc.  { 
2870,  providing  that  a  justice  of  the  ^eace  may 
maintain  order  in  his  court  and  punish  a  dis- 
turbance, the  justice  of  the  Court  of  Special 
Sessions  into  which  one  came  during  the  trial 
in  an  apparently  intoxicated  and  dazed  condi- 
tion and  started  to  address  him  properly  order- 
ed him  to  sit  down.— People  v.  Soule,  142  N. 
Y.  S.  876. 

(C)   Reception  of  Byldence. 

§  675  (N.Y.Sup.)  Where  sufficient  evidence  as 
to  a  certain  event  had  been  admitted,  it  was 
not  error  to  exclude  other  detailed  evidence  on 
the  same  question. — People  v.  Stilwell,  142  N. 
Y.  S.  628. 

§  686  (N.Y.Co.Ct.)  It  is  within  the  discretion 
of  the  court  to  recall  a  witness  that  he  may 
repeat  testimony  as  to  which  the  jury  were  in 
doubt  or  to  allow  new  evidence  to  be  taken  on 
a  question  of  fact  on  which  they  are  in  doubt — 
People  V.  Soule,  142  N.  Y.  S.  876. 

(K)  Ararnmenta    and    Condnct    of    Coonael. 

§719  (N.Y.Sup.)  The  district  attorney  may 
in  argument  discuss  all  of  the  relevant  circum- 
stances in  evidence  in  the  same  manner  as  other 
counsel  but  cannot  comment  on  circumstances 
without  the  evidence.— People  v.  Stilwell,  142 
N.  Y.  S.  628. 
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(F)  FrOTlnoe   of  Court  anil   Jarr  in   Gen- 
eral. 

8738  (N.T.Co.Ct.)  Criminal  intent  is  uBually 
for  the  jury  on  all  the  facts  and  circumstances 
in  the  case,  but  where  there  are  no  circumstanc- 
es which  indicate  a  criminal  intent,  or  where 
the  circumstances  proved  are  consistent  with 
innocence,  a  conviction  will  be  reversed. — Peo- 
ple V.  Pitt,  142  N.  Y.  S.  873, 


(J)   Cnstody, 


Oondact,    and 
of  Jury. 


Dellberatlona 


I  864  (N.X.Co.Ct.)  Reading  of  uncontradicted 
testimony  by  a  justice  to  jury  on  their  return 
into  court,  without  comment,  and  without  ob- 
jection by  defendant,  held  not  improper. — ^People 
V.  Soule,  142  N.  Y.  S.  870^ 

(K)   Verdtet. 

i  878  (N.Y.Snp.)  Where  one  of  several  counts 
of  an  indictment  is  good,  a  general  verdict  of 
guilty  will  be  sustained.— People  v.  Weiss,  14ii 
N.  Y.  S.  1092. 

XV.  APPEAI.  ANB  ERROR  AND 
OERTIOIIARI. 

(A)  Fornt    of    Remedy,    Jnriadtetlon,    and 
Riatht  of  P«vletv. 

{  1024  fN.Y.Sup.)  Under  the  direct  provisions 
of  Code  Cr.  Proc.  §  618,  the  state  may  appeal 
from  a  judgment  sustaining  a  demurrer  to  the 
information.— People  v.  Firth,  142  N.  X.  S.  634. 

(G)  Review. 

i  1 134  (N.Y.Co.Ct.)  Under  Code  Cr.  Proc.  {{ 
749,  751,  756,  757,  758,  76H,  relating  to  the  re- 
view of  convictions  in  a  Court  of  Special  Ses- 
sions by  the  County  Court,  and  to  the  return 
and  affidavits  upon  appeal,  held,  that  the  court 
on  appeal  was  confined  to  the  return,  and  could 
not  consider  the  defendant's  affidavits  setting 
out  alleged  errors. — People  t.  Soule,  142  N.  Y. 
S.  876. 

i  1 137  (N.Y.Sup.)  Where  accused's  attorney 
(lid  not  ratify  a  suggestion  by  a  juror  that  cer- 
tain conversation  claimed  to  have  been  written 
down  by  witness  during  13  minutes  be  dictated 
to  witness,  to  find  out  how  long  it  took  him  to 
write  it,  accused  could  not  complain  that  that 
was  not  done.— People  t.  Stilwell,  142  N.  Y.  S. 
628. 

§  1159  (N.Y.Co.Ct.)  The  rules  of  evidence  in 
civil  cases  are  applicable  to  criminal  cases,  ex- 
cept that  in  criminal  cases  the  jury  is  the  ex- 
clusive judge  of  all  questions  of  fact— People 
V.  Soule,  142  N.  Y.  S.  876. 

§1171  (N.Y.Sup.)  Accused,  a  state  Senator, 
charged  with  bribery,  could  not  have  been  harm- 
ed by  a  statement  of  the  district  attorney  in 
argument,  referring  to  a  remark  by  accused's 
counsel  as  to  a  conversation  between  complain- 
ing witness  and  the  Governor,  that  he  wished 
he  could  tell  the  jury  the  advice  the  Governor 
gave  to  accused,  where  the  court  stopped  the 
argument  and  the  remark  was  withdrawn. — 
People  V.  StilweU,  142  N.  Y.  S.  628.  • 

(H)   Determination  and  Disposition  of 
Canae. 

I  1186  (N.Y.Co.Ct.)  Under  the  express  provi- 
sions of  Code  Cr.  Proc.  S  764,  the  county  court 


on  appeal  from  the  Court  of  Special  Sessions 
must  give  judgment  without  regard  to  trcbnical 
errors  or  defects  which  have  not  prejud'jed  the 
substantial  rights  of  the  defendant— People  v. 
Soule,  142  N.  Y.  S.  876. 

CROPS. 

See  Landlord  and  Tenant,  {  322. 

CROSS-EXAMINATION. 

See  Witnessetf,  §§  268,  337. 

CROSSINGS. 

See  Railroads,  i  333. 

DAMAGES. 

See  Eminent  Domain,  S§  124.  126,  150,  265; 
Fraud,  §  60;  Husband  and  Wife,  I  349;  In- 
junction, I  187:  Municipal  CoriiorationB,  SS 
385-404,846. 

II.   NOMINAI.  DAMAGES. 

{  14  (^f.Y.Sup.)  A  verdict  "in  the  nominal 
amount  of  $2,500"  is  not  a  verdict  rendered  for 
nominal  damages. — Berney  v.  Adriance,  142  N. 
Y.  S.  748. 

Vm.   PliEADING.  EVIDEirOE,  AMD 
ASSESSMENT. 

(A)  Fleadlnar. 

i  159  (N.Y.Sup.)  Upon  a  complaint  alleging 
a  legal  promise  by  defendant  to  plaintiff,  and  a 
breach  thereof,  any  damages  within  the  con- 
templation of  the  parties  can  be  proved  at  the 
trial.— Automatic  Strapping  Mdch.  Co.  v. 
Twisted  Wire  &  Steel  Co.,  142  N.  Y.  S.  6. 

(B)  Bvidenee. 

I  163  (N.Y.Sup.)  Judgment  for  damages  for 
breach  of  contract  held  not  sustainable,  where 
there  was  no  attempt  to  prove  the  amount  of 
plaintifTs  loss  by  reason  of  the  breach. — Dag- 
gers v.  Mayer,  142  N.  Y.  S.  317. 


See  Canals,  1 17. 


DAMS. 
DEATH. 


See  Master  and  Servant,  8$  228,  258,  281,  321. 
330;  Municipal  Corporations,  §  706;  Part- 
nership, 8  258. 

II.  ACTIONS    FOR    OAXTSINO   DEATH. 
(A)   RlKlit  of  Action  and  Deteaeee. 

§23  (N.Y.SupO  A  personal  representative 
cannot  recover  for  the  death  of  one  whose  con- 
tributory negligence  would  have  prevented  his 
recovery  for  the  injury,  bad  he  survived.— 
Flaherty  v.  Meade  Transfer  Co.,  142  X.  Y.  S. 
367. 

DEBTOR  AND  CREDITOR. 

See  Attorney  and  Client,  8  117 ;  Bankroptcy. 


DECLARATIONS. 


See  Criminal  Law,  I  413; 
309. 


Bridence.  88  271, 
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Deposits  la  Court 


DEDICATION. 

See  Eminent  Domain,  §  149. 

I.   NATiniE   AND   REQIHSITES. 

S3I  (N.y.Sup.)  Land  dedicated  for  a  street 
must  be  accepted  before  it  is  a  public  highway, 
either  expressly  by  an  authorized  body  or  offi- 
cer, or  impliedly  by  common  user.— In  re  Six- 
teenth St.,  from  Broadway  to  Mitchell  Ave., 
Third  Ward,  Borough  of  Queens,  in  City  of 
New  York,  142  N.  Y.  S.  37tJ. 

§  37  (N.Y.Sup.)  Where  the  grantees  of  a  ded- 
icator inclosed  part  of  the  land  intended  for  a 
street,  and  held  it  adversely  for  more  than  the 
period  of  limitation,  the  municipality's  subse- 
quent user  of  the  uninclosed  portion  of  the 
street  is  not  such  an  acceptance  of  the  original 
dedication  as  will  vest  in  it  the  title  to  the  en- 
tire atrip.— Weiss  v.  City  of  Mt  Vernon,  142 
N.  Y.  S.  260. 

DEEDS. 

See   Discovery,  II  38,  40:    Evidence,   |   460; 
Mortgages ;  Railroads,  |  71 ;  Taxation,  |  734. 

m.   OONSTBtrOTION  AMD  OPERA- 
TION. 

(C)    Estates    and    Interests    Created. 

I  133  (N.Y.Sup.)  Where  a  woman  conveyed 
property  in  trust  to  apply  the  proceeds  to  her 
use  during  life,  and  upon  her  death  to  convey 
the  property  to  such  persons  as  she  might  ap- 
point to  receive  the  same  in  her  last  will  and 
testament,  or,  if  there  should  be  no  will,  to  her 
heirs  at  law,  her  heirs  at  law  then  and  there 
took  a  vested  remainder,  which  was  liable  to 
be  divested.— -Wright  v.  Clark,  142  N.  Y.  S.  812. 

(E)  Conditions  and  Restrictions. 

1171  (N.Y.Snp.)  A  building  restriction  that 
only  private  residences  shall  be  erected  on  lots, 
except  private  stables  for  use  in  connection 
with  such  residences,  prohibits  the  construc- 
tion of  a  railroad  embankment  for  the  opera- 
tion of  an  electric  railroad  power. — Luhman  v. 
New  York,  W.  &  B.  Ry.,  142  N.  Y.  S.  8(50. 

§  176  (N.Y.Sup.)  In  a  suit  to  enforce  a  re- 
strictive covenant  that  the  land  should  be  used 
and  occupied  solely  for  a  private  dwelling  and 
private  stable  or  garage,  an  allegation  in  a 
complaint  that  defendants  had  constructed  cer- 
tain ''sheds  or  outhouses"  not  permitted  by  or 
in  violation  of  the  terms  of  the  contract  held 
insufficient  to  show  a  violation  thereof. — Heyson 
V.  Lichtenstein.  142  N.  Y.  S.  596. 

TV.  PIiEADINO  AND   EVIDENCE. 

§211  (N.Y.Sup.)  In  an  action  to  set  aside  a 
deed  on  the  ground  of  the  mental  incapacity  of 
the  grantor,  evidence  held  to  show  that  the 
grantor  was  at  tljiit  time  incapable  of  execut- 
ing a  valid  deed.— Wright  v.  Clark,  142  N.  Y. 
S   812 

DEFAMATION. 

See  Libel  and  Slander. 


DEFAULT. 

Judgment  by,  see  Judgmen:.  S§  106-167. 

DELAY. 

See  Sales,  {{  81, 179. 

DELIVERY. 

See  Carriers,  $|  94,  123 ;    Principal  and  Agent, 
I  108;   Sales,  {  81;  Trusts,  §  1. 

DEMURRER. 

See  Indictment  and  Information,  {  147;  Plead- 
ing, SI  193-218. 

DENTISTS. 

See  Indictment  and  Infoimation,  1 125. 

DEPARTURE. 

See  Trial,  |  333. 

DEPOSITIONS. 

S  44  (N.Y.Sur.)  Under  Code  Civ.  Proc.  {  892, 
providing  for  the  taking  of  depositions  outside 
the  state,  held,  that  pertineut  questions  mu.st 
be  allowed  by  a  judge  or  surrogate  on  the  set- 
tlement of  the  interrogatories,  "pertinent"  and 
"relevant"  interrogatories  being  in  the  same 
class,  and  that  it  was  error  to  allow  imperti- 
nent interrogatories. — In  re  Smith,  142  N.  Y. 
S.  151. 

§45  (N.Y.Sur.)  Upon  the  settlement  of  a 
widow's  account  as  administratrix  of  her  hus- 
band's estate,  where  the  half  not  going  to  her 
was  claimed  by  a  brother  of  the  intestate  and 
by  her  daughter,  claiming  to  have  been  adopted 
bjr  the  intestate  in  Germany,  the  administra- 
trix had  no  such  interest  as  to  entitle  her  to 
exhibit  cross-interrogatories  addressed  to  the 
German  Judge  in  whose  court  the  adoption  pro- 
ceeding was  had.— In  re  Smith,  142  N.  Y.  S. 
151. 

§46  (N.Y.Sur.)  In  view  of  Code  Civ.  Proc. 
§  911,  providing  for  the  introduction  of  deposi- 
tions in  evidence,  held,  that  the  surrogstc's 
ruling  on  the  sintlenicnt  of  the  interrogatories 
as  to  their  pertinency  was  not  final,  and  might 
be  reversed  by  the  trial  judge. — In  re  Smith, 
142  N.  Y.  S.  151. 

All  objections  to  the  interrogatories  in  a  dep- 
osition to  be  taken  without  the  state,  except 
pertinency,  including  competency  or  materiali- 
ty, should  be  reserved  for  the  trial. — Id. 


DEPOSITS. 

Banking,  §§  11! 

DEPOSITS  IN  COURT. 


See  Banks  and  Banking,  §§  119-154:    Sales,  § 


I  10  (N.Y.Sup.)  Where  defendants  deposited 
securities  with  a  trust  company  in  obedience  to 
an  interlocutory  decree,  and  the  interlocutory 
decree  was  reversed,  and  the  complaint  dis- 
missed, defendants  are  entitled  to  a  return  of 
their  securities,  though  the  appellate  court  re- 
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fused  them  afBrmative  relief  on  their  counter- 
claim.—Ketchum  V.  Trevost,  142  N.  Y.  S.  711. 
i  12  (N.T.Sup.)  Under  General  Rules  of  Prac- 
tice, rule  69,  requiring  that  orders  dii'eoting  the 
payment  of  money  out  of  court  shall  direct  its 
payment  to  the  persons  entitled  to  receive  it, 
payment  must  be  made  to  the  party  entitled  or 
his  attorney  in  fact,  and  cannot  be  directed  to 
be  paid  to  his  attorney  at  law. — Avis  v.  Straus, 
142  N.  T.  S.  283. 

DESCENT  AND  DISTRIBUTION. 

See  Evidence,  S  309:  Executors  and  Adminis- 
trators ;  Taxation,  SS  856-901 ;   Wills. 

I.   NATURE  AND  COURSE  IN  OEN- 
ERAI.. 

i  19  (N.Y.Sup.)  A  person  is  presumed  to  have 
died  intestate  until  the  contrary  is  proven. — 
Wright  V.  Clark,  142  N.  Y.  S.  812. 

DIRECTORS. 

See  Banks  and  Banking,  S  111> 

DISBARMENT. 

See  Attorney  and  Client,  J  53. 

DISCHARGE. 

See  Accord  and  Satisfaction;  Criminal  Taw,  { 
576 ;  Guaranty,  §§  49-66 ;  Master  and  Serv- 
ant, §S  21-40. 

DISCOVERY. 

See  Divorce,  {  85. 

n.  UNDER  STATUTORY  PBOTI- 
SIONS. 

(A)   InterroKKtorlea    and    Examinittton    of 
Partlea  and   of    Otiier    PeraoBS. 

§38  (N.Y.Sup.)  In  an  action  to  set  aside  a 
deed  given  as  a  mortgage,  on  the  ground  that 
the  debt  had  been  paid,  plaintiff  held  entitled 
to  examine  certain  of  the  defendants  before 
trial  as  to  such  issue. — Williams  v.  Snowman, 
142  N.  Y.  S.  225. 

{40  (N.Y.Sup.)  In  an  action  to  set  aside  a 
deed  given  as  a  mortgage,  plaintiff's  right  to 
examine  defendants  before  trial  should  be  lim- 
ited to  the  matters  which  plaintiff  was  required 
to  prove  to  support  the  cause  of  action  alleged, 
and  could  not  be  extended  to  evidence  in  sup- 
port of  defendants'  affirmative  defenses. — Wil- 
liams V.  Snowman.  142  X.  Y.  S.  225. 

J  43  (N.Y.Sup.)  Examination  of  party  before 
trial  held  not  to  be  denied  because  the  matters 
about  which  he  was  sought  to  be  examined 
were  privileged. — Reynolds  v.  Reynolds,  142  N. 
Y.  S.  1. 

{61  (N.Y.Sup.)  A  motion  to  set  aside  an  or- 
der for  the  examination  as  to  marriage  and 
financial  condition  of  defendant  in  a  breach  of 
promise  case,  which  admits  the  former  mar- 
riage, should  be  granted  so  long  as  an  allega- 
tion of  release  in  the  answer  is  undenied. — 
Berger  v.  Herbert,  142  N.  Y.  S.  2. 

An  order  for  the  examination  of  the  defend- 


ant, sought  for  the  purpose  of  harassing  bim, 
should  be  vacated. — Id. 

1 74  (N.Y.Sup.)  On  an  examination  of  de- 
fendants before  trial,  plaintiff  was  entitled  to 
defendants'  books  and  papers  merely  to  refresh 
tlie  recollection  of  the  witnesses,  and  not  to  an 
inspection  thereof  in  that  proceeding. — Williams 
V.  Snowman,  142  N.  Y.  S.  225. 

DISCRETION  OF  COURT. 

See  Attorney  and  Client,  {  126;  Costs,  {  90; 
Criminal  Law,  {  (!K0;  New  Trial,  {  U7:  Tri- 
al, {  3 ;   Venue,  §  52. 

DISCRIMINATION. 

See  Civil  Rights,  {  14. 

DISHONOR. 

See  Bills  and  Notes,  |  419. 

DISMISSAL  AND  NONSUIT. 

See  Appeal,  §§  232,  927;  Attorney  and  Client; 
§  174;  Indictment  and  Information,  {  144; 
Insurance,  8  188;  Justices  of  the  Peace ;  Par- 
tition, {  64 ;   Specific  Performance,  {  130. 

II.  INVOLUNTART. 

{  58  (N.Y.Sup.)  The  dismissal  of  a  complaint 
upon  motion,  on  the  ground  that  it  does  not 
allege  facts  sufficient  to  constitute  a  cause  of 
action,  presents  a  question  of  pleading. — Veit  ▼. 
McCauslau,  142  N.  Y.  S.  281. 

DISORDERLY  HOUSE. 

See  Criminal  Law,  {  238;  Indictment  and  In- 
formation, {  129. 

DISQUALIFICATION. 

See  Judges,  {{  40,  43. 

DISSOLUTION. 

See  PartnersUp,  {§  53,  75. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  ({  719,  1171, 

DIVIDENDS. 

See  Corporations,  {{  150,  320. 

DIVORCL 

See  Husband  and  Wife,  SS  278-281;  Witnesses, 
S  57. 

n.   OROUNDS. 

S  37  (N.Y.Sup.)  Wife  held  not  entitled  to  sep- 
aration on  ground  of  abandonment  where  she 
voluntarily  left  her  husband  pursuant  to  a  sep- 
aration agreement  under  which  she  received  a 
sum  more  than  sufficient  for  her  support  up  to 
the  time  she  sued  for  the  separation. — Kaufman 
V.  Kaufman,  142  N.  Y.  S.  1048. 
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rv.  JUBISDIOTION,   PROOEEBIMQS, 
AND  REUEF. 

(B)  Parties,  Proeeas,  and  Incidental  Pro- 
eeedlnara. . 

§85  (N.T.Sup.)  In  an  action  for  divorce, 
where  the  husband  denies  the  allegations  of 
the  complaint,  he  cannot  be  examined  before 
trial  concerning  his  property  and  income.— 
Ifeynolds  v.  Reynolds,  142  N.  X.  S.  1. 

(D)   Evidence. 

§  129  (N.Y.Sup.)  A  wife's  adultery  is  proved 
by  proof  of  her  pregnancy  or  the  birth  of  a 
ohild  under  circumstances  negativing  the  possi- 
bility of  her  husband  being  the  child's  father. — 
Timmann  v.  Timmann.   142  N.   Y.    S.   208. 

On  e  trial  for  divorce  on  the  ground  of  adul- 
tery, defendant's  admissions  or  confessions  of 
guilt  should  be  received  with  jealousy  and 
weighed  with  caution,  and  are  insufficient  to 
establish  the  adultery,  unless  supported  by 
facts  and  circumstances  tending  to  demonstrate 
the  charge  to  the  satisfaction  of  the  court. — Id. 

(F)  Jndsntent  or  Decree. 

§  160  (N.T.Sup.)  Procedure  in  an  action  for 
divorce  after  the  granting  of  an  interlocutory 
judgment  held  to  show  suificient  excuse  for 
plaintiff's  delay  in  applying  for  final  judgment 
beyond  the  required  three  months  and  fifteen 
days.— Howatt  v.  Howatt,  142  N.  Y.  S.  908. 

Where  a  final  judgment  of  divorce  is  entered 
on  an  application  made  more  than  three  mouths 
and  fifteen  days  after  the  entry  of  the  inter- 
locutory judgment,  the  entry  of  final  judgment 
under  the  signature  of  the  judge  constitutes  a 
sufficient  compliance  with  Code  Civ.  Proc.  { 
1774,  though  the  entry  of  a  special  order  ex- 
cusing the  delay  would  be  better  practice. — Id. 

§  161  (N.Y.Sup.)  Where  an  order  opening  an 
interlocutory  judgment  of  divorce  and  authoriz- 
ing defendant  to  defend  on  conditions  provided 
that  the  motion  should  be  denied  if  the  condi- 
tions were  not  complied  with,  it  was  not  nec- 
essary to  set  aside  the  order  on  defendant's  fail- 
ure to  comply  with  the  conditions  to  authorize 
the  entry  of  final  judgment. — Howatt  v.  Ho- 
watt, 142  N.  Y.  S.  908. 

Conditions  to  the  opening  of  an  interlocutory 
judgment  in  an  action  for  divorce  requiring  de- 
fendant to  pay  costs  and  back  alimony  held  not 
waived  by  plaintiff's  service  of  a  notice  of  trial 
before  the  conditions  had  been  complied  with. 
-Id. 

Corespondent  in  a  divorce  action  may  not  in- 
tervene after  the  entry  of  an  interlocutory  judg- 
ment for  plaintiff,  and  have  the  issues  reopened 
and  retried. — Id. 

{  172  (N.Y.Sup.)  Where  in  a  wife's  action  for 
a  separation  the  husband  counterclaimed  for 
a  separation  which  was  granted  on  a  finding  that 
the  marriage  was  valid,  such  finding  and  judg- 
ment were  conclusive  in  a  subsequent  action 
by  the  husband  to  annul  the  marriage  for  in- 
validity.—Goodwin  T.  Goodwin,  142  N.  Y.  S. 
1102. 

(O)  Appeal. 

{181  (N.Y.Sup.)  An  interlocutory  judgment 
for  plaintiff  in  an  action   for  divorce,  entered 


by  defaalt  and  not  specified  in  the  notice  of  ap- 
peal, as  rec|uired  by  Code  Civ.  Proc.  §  1301, 
held  not  reviewable. — ^Howatt  v.  Howatt,  142  N. 
Y.  S.  908. 

V.   AI.IHONT,   AI.X.OWAirOES,   AND 
DISPOSITION    OF   FROFERT'S'. 

§  276  (N.Y.Sup.)  A  verified  petition  of  a 
husband,  while  in  jail  for  nonpayment  of  ali- 
mony, alleging  that  he  is  without  property,  is 
insufficient  evidence  of  insolvency  to  show 
fraud,  so  as  to  authorize  a  decree  in  an  inde- 
pendent action  by  the  wife  setting  aside  a  deed 
as  in  fraud  of  the  wife. — Longworth  v.  Long- 
worth,  142  N.  Y.  S.  71. 

VH.   OPERATION  AND  EFFECT  OF 

DrVORGE,  AND   RIGHTS  OF 

DITOROED  PERSONS. 

{320  (N.Y.Sup.)  Marriage  in  Illinois  ^ithin 
one  yerfr  after  divorce  in  Colorado  held  valid, 
notwithstanding  Laws  Colo.  1893,  p.  240,  8  10, 
forbidding  remarriages  within  one  year. — Good- 
win v.  Goodwin,  142  N.  Y.  S.  1102. 

S  328  (N.Y.Sup.)  A  divorce  granted  to  plain- 
tifrs  wife  in  another  state  without  personal 
service  upon  him  or  appearance  by  him  is  not 
valid  as  a  defense  to  an  action  for  criminal  con- 
versation against  one  who  married  the  wife 
subsequent  to  the  divorce. — Berney  T.  Adriance, 
142  N.  Y.  S.  748. 

DOCUMENTS. 

See  Criminal  Law,  {  433. 

DOMICILL 

See  Wills,  |  778. 

DONATIONS. 

See  Gifts. 

DOWER. 

See  Wills,  H  778,  782. 

DRAFTS. 

See  Gifts,  {  66. 

DRAINS. 

See   Municipal  Corporations,  {|  68,  354,  874, 

DRAMSHOPS. 

See  Intoxicating  Liquors. 


DRUGS. 


See  Adulteration. 


DRUNKARDS. 

i  10  (N.Y.CaOt.)  Under  Penal  Law,  |  1221, 
making  intoxication  in  a  public  place  a  misde- 
meanor, held,  that  a  "public  place"  was  one 
which  was  in  fact  public,  and  toat  a  hotel  was 
prima  facie  a  "public  place,"  and  that  its  porch- 
es and  veranda  and  the  street  adjoining  were 
public  place& — People  t.  Soule,  142  N.  Y.  S. 
876. 
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I  1 1  (N.T.Co.Ct.)  In  a  prosecntion  for  intoxi- 
cation in  a  public  place,  where  six  witnesses 
testified  that  defendant  was  intoxicated  when 
arrested,  and  was  using  disorderly  and  threat- 
ening language,  and  where  no  defense  was  of- 
fereoL  the  question  of  intoxication  was  one  of 
fact  for  the  jury— People  v.  Soule,  142  N.  Y.  S. 
876. 

DUPLICITY. 

See  Indictment  and  Informatioii,  |  120w 

EASEMENTS. 

See  Eminent  Domain,  |  149. 

ELECTION. 

See  Mortgages,  {  401;   Wills,  If  778,  782. 

ELECTIONS. 

See  Counties,  S  49:  Intoxicating  Liquors,  i 
38;  Judges,  {  3;  Submission  of  Controversy, 
§3. 

ni.  EI.ECTTON   DISTRICTS   OR  PRE- 
CINCTS  AND   OFFICERS. 

151  (N.Y.Sup.)  Under  Election  Law,  |  194, 
providing  that  the  chairmen  of  the  two  princi- 
pal political  parties  shall  recommend  appointees 
for  election  commissioners  to  the  board  of  su- 
pervisors, the  board  may  either  approve  or  re- 
ject the  persons  recommended.— People  ex  rel. 
Woods  V.  Flynn,  142  N.  Y.  S.  230. 

The  board  of  supervisors  has  no  right,  after 
rejecting  the  recommendation  for  commissioner 
of  election  made  by  the  chairman  of  a  political 
party,  as  required  by  Election  Law,  {  194,  to 
appoint  one  not  recommended. — Id. 

The  renomination  of  the  same  candidate  for 
election  commissioner  after  he  has  been  reject- 
ed by  the  board  of  supervisors  is  not  a  waiver 
of  the  right  of  the  chairman  to  nominate.— Id. 

One  who  has  been  a  duly  qualified  election 
commissioner,  and  is  recommended  by  the  chair- 
man of  his  party  for  teappointment,  but  whose 
appointment  is  refused  by  the  board  of  super- 
visors, holds  over  until  bis  successor  is  duly 
elected  and  qualified. — Id. 

ELECTRICITY. 

See  Contracts,  |  280. 

ELEVATORS. 

See  Carriers,  {  316;  Master  and  Servant,  |{ 
278,  330. 

EMINENT  DOMAIN. 

n.    COMPENSATION. 

(B)  Takinar      or      InJarlnK      Property      ma 
Gromid  tor  Cosnpenaatlon. 

§  101  (N.Y.Sup.)  No  matter  how  much  land 
may  be  damaged  for  building  purposes  by  a 
change  of  grade  in  the  street,  the  owner  is  en- 
titled to  no  damages  unless  his  buildings  are 
actually  injured. — In  re  Sixteenth  St.,  from 
Broadway  to  Mitchell  Ave.,  Third  Ward,  Bor- 
ough of  Queens,  in  City  ol  New  York,  142  N. 
y.    S.  376. 


i  101  (N.Y.Sup.)  The  grade  of  *  street  lead- 
ing to  a  bridge  is  changed  where  a  new  bridge 
is  established  at  a  higher  level,  and  a  viaduct 
though  not  covering  the  entire  street,  is  built 
to  lead  to  such  bridge.— People  ex  rel.  City  of 
New  York  v.  Hennessy,  142  N.  Y.  S.  839. 

Where  the  grade  of  a  street  is  changed  to  the 
detriment  of  abutting  property  owners,  allow- 
ance of  damages  should  not  be  confined  to  the 
land  immediately  abutting  on  the  street,  but 
should  include  the  injury  to  the  plot  as  a  whole. 
— Id. 

(O)  Heaanre  •■<  Amonat. 

§  124  (N.Y.Sup.)  Damages  are  awarded  in 
condemnation  proceedings  as  of  the  date  when 
the  award  is  made.— In  re  Hudson  River  Toll 
Bridge,  142  N.  Y.  S.  949. 

{  126  (N.Y.Sup.)  In  assessing  the  damages  to 
an  established  boarding  house  business,  caused 
by  a  condemnation,  the  capital  involved  and 
the  value  of  the  personal  services  of  the  pro- 
prietor and  his  family  must  be  taken  into  con- 
sideration, in  determining  the  profits  of  the 
business  on  which  the  assessment  must  be 
made;  there  being  no  market  value  of  such 
business.— In  re  Board  of  Water  Supply,  142 
N.  y.  S.  83. 

In  assessing  damages  in  eminent  domain  pro- 
ceedings, to  a  boarding  bouse  business  carried 
on  at  a  farm,  tiie  value  of  the  farm  property 
must  be  separated  from  the  value  of  the  board- 
ing house  property. — Id. 

Ordinarily,  the  good  will  of  a  boarding  house, 
like  that  of  an  inn,  depends  upon  its  location 
and  not  upon  the  special  qualifications  of  the 
proprietor,  and  therefore  in  considering  dam- 
ages to  such  business  its  movability  should  he 
considered.— Id. 

In  assessing  the  damages  to  the  business  of 
a  physician  caused  by  the  condemnation  of  a 
large  tract  of  land,  the  value  of  an  office  and 
barn  occupied  by  him  rent  free  should  be  con- 
sidered in   determining   his   profits. — Id. 

Where  the  condemnation  of  a  large  tract  of 
land  injured  the  business  of  a  physician  and 
necessitated  his  removal,  the  damages  should 
be  assessed  upon  the  actual  decrease  in  the 
value  of  his  business,  with  regard  to  any  cir- 
cumstances which  would  tend  to  mitigate  or 
lessen  them,  in  which  the  jury  must  consider 
his  injury  caused  by  his  necessary  removal. 
—Id. 

Where  a  condemnation  proceeding  destroyed 
a  mercantile  business,  the  value  of  the  rent  of 
the  store  and  barn  necessary  to  the  business 
must  be  considered  in  computing  the  value 
thereof. — Id. 

S  1 32  (N.Y.Sup.)  In  the  case  of  a  claimed  en- 
hancement of  real  estate  sought  to  be  con- 
demned, such  as  the  ginseng  bed  upon  a  fnrm, 
the  legal  value  of  such  enhancement  is  primari- 
ly the  difference  between  the  market  value  of 
the  land  with  and  without  it — In  re  Bensel.  142 
N.  Y.   S.  982. 

Where  a  city  acquired  farm  land  having  a 
ginseng  bed  with  seed  in  the  ground  which  had 
not  germinated  or  matured  into  plants,  wbiL*! 
was  valued  apart  from  the  land,  the  original 
cost  or  market  value  of  the  seed  as  such  was  al- 
lowable and  also  a  small  estimated  valuation 
in  addition  by  reason  of  its  having  been  planted 
for  a  considerable  period  of  time. — Id. 
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i  149  (N.T.Sup.)  Land  dedicated  for  a  public 
street,  but  not  accepted  and  subject  to  private 
easements  for  street  purposes,  is  of  value  to 
the  abutting  owner,  if  not  dissevered,  and  a 
nominal  award  for  its  condemnation  is  insuffi- 
cient.— In  re  Sixteenth  St.,  from  Broadway  to 
Mitchell  Ave.,  Third  Ward,  Borough  of  Queens, 
in  City  of  New  York,  142  N.  Y.  S.  376. 

An  award  of  $125  for  the  condemnation  of 
land  previously  dedicated  for  a  street  and  sub- 
ject to  private  easement  is  a  substantial  award, 
and  cannot  be  objected  to  on  the  ground  that 
it  is  purely  nominal. — Id. 

S  150  (N.Y.Sup.)  In  a  proceeding  to  assess  an 
abutting  owner's  damages  from  the  construction 
of  an  elevated  structure  in  a  street,  an  award 
of  approximately  two-thirds  of  the  amount  of 
damage  shown  by  the  testimony  most  favor- 
able to  the  city  was  too  small.— In  re  McClel- 
lan,  142  N.  Y.  S.  859. 

in.   PROCEEDINGS   TO   TAKE   PROF< 
ERTT   Aim   ASSESS   COM- 
PENSATION. 

i  169  (N.Y.Sup.)  Under  Highway  Law,  S  265, 
providing  that,  when  the  commissioners  ap- 
pointed to  appraise  a  toll  bridge  sought  to  be 
condemned  by  a  county  shall  determine  the 
value  of  the  bridge,  the  Attorney  General  shall 
certify  such  determination  to  the  boards  of 
supervisors,  which  shall  adopt  a  resolution  ap- 
proving the  purchase  of  the  bridge  and  pro- 
viding for  i>ayment,  the  approval  of  the  pur- 
chase rests  in  the  discretion  of  the  board. — In 
re  Hudson  River  Toll  Bridge,  142  N.  Y.  S.  949. 

i  202  (N.Y.Sup.)  Where  the  rule  as  to  valua- 
tion of  enhanced  real  estate  such  as  a  ginseng 
bed  upon  a  farm  could  not  apply  tor  want  of 
an  established  market  value,  evidence  as  to  the 
net  returns  on  maturity  six  years  hence  was 
wholly  conjectural  and  incompetent,  but,  where 
the  plants  at  different  stages  of  growth  had 
some  market  value,  evidence  as  to  how  many 
plants  the  owner  had  of  different  years'  irrowth 
and  the  market  value  of  each  lot  was  admissible. 
—In  re  Bensel,  142  N.  Y.  S.  982. 

8  237  (N.Y.Sup.)  Awards  of  commissioners  in 
condemnation  proceedings  should  not  be  dis- 
turbed on  account  of  inadequate  or  excessive 
damages,  unless  it  appears  that  the  commission- 
ers proceeded  on  an  erroneous  theory,  or  were 
influenced  by  prejudice  or  passion,  or  disregard- 
ed the  evidence.— In  re  Board  of  Water  Supply, 
142  N.  Y.  8.  83. 

§237  (N.Y.Sup.)  The  report  of  the  commis- 
Kioners  upon  the  condemnation  of  property  for 
a  street  should  not  be  rejected  on  the  ground 
that  property  owners  were  not  given  an  oppor- 
tunity to  cross-examine  the  city's  experts, 
where  it  appeared  that,  had  they  used  any  dil- 
igence, they  might  have  exercised  that  right. — 
In  re  Sixteenth  St.,  from  Broadway  to  Mitchell 
Ave.,  Third  Ward,  Borough  of  Queens,  in  City 
of  New  York,  142  N.  Y.  S.  376. 

The  amount  of  an  award  upon  condemnation 
of  land  is  practically  within  the  province  of  the 
commissioners,  and  should  not  be  lightly  dis- 
turbed, where  it  appears  that  they  omitted  no 
element  of  damage.— Id. 


§  237  (N.Y.Sup.)  Where  an  appraisal  in  con- 
demnation proceedings  is  made  pending  an  ap- 
peal from  an  order  dismissing  the  property  own- 
er's action  to  restrain  the  construction  of  a 
railroad  embankment,  which  order  of  dismissal 
was  iu  evidence  before  the  commissioners  in  con- 
demnation,  the  condemnation  proceedings  should 
be  set  aside,  on  motion  of  the  owner,  after  the 
reversal  of  the  order  of  dismissal  by  the  Court 
of  Appeals.— In  re  New  York,  W.  &  B.  Ey.  Co., 
142  N.  Y.  S.  597. 

1237  (N.Y.Sup.)  Where  commissioners  in 
condemnation  proceedings  to  whom  an  award 
has  been  returned  after  confirmation  to  be  ap- 
portioned depart  from  the  order  of  the  court  by 
making  the  apportionment  for  the  damage  to  the 
equity  instead  of  damages  to  the  fee,  the  court 
cannot  modify  the  award,  but  it  must  be  return- 
ed to  the  commissioners  for  correction.— In  re 
Bensel,  142  N.  Y.  S.  619. 

{237  (N.Y.Sup.)  The  court  could,  under  its 
inherent  power,  set  aside  an  order  confirming 
the  report  of  commissioners  In  proceedings  to 
condemn  a  toll  bridge  for  a  county  and  their 
award  therefor,  on  the  ground  that  the  bridge 
was  damaged  by  flood  after  the  award  but  prior 
to  confirmation,  though  such  grounds  are  not 
specified  in  Code  Civ.  Proc.  i  3371,  for  setting 
aside  an  order. — In  re  Hudson  River  Toll 
Bridge,  142  N.  Y.  S.  949. 

Upon  setting  aside  such  order  on  the  ground 
that  the  bridge  was  damaged  after  the  award 
but  before  confirmation,  a  new  appraisal  should 
be  made  fixing  the  value  of  the  bridge  as  of  the 
time  of  such  appraisal,  instead  of  merely  hav- 
ing the  commissioners  make  a  supplemental  re- 
port—Id. 

§245  (N.Y.Sup.)  Since,  In  view  of  Highway 
Law,  §  265,  in  effect  leaving  it  to  the  discretion 
of  the  board  of  supervisors  whether  it  shall 
purchase  a  bridge  for  the  use  of  the  county 
and  Code  Civ.  Proc.  §  3369,  the  title  to  a  bridge 
condemned  remained,  in  the  bridge  company  un- 
til payment  of  the  award,  loss  resulting  from  a 
flood  occurring  after  the  award  was  made,  but 
before  confirmation  must  be  borne  by  the  bridge 
company. — In  re  Hudson  River  Toll  Bridge,  142 
N.  Y.  S.  949. 

§  253  (N.Y.Sup.)  Under  Code  Civ.  Proc  |f 
3364,  3367,  3375,  3376,  prescribing  proceedings 
for  the  condemnation  of  real  property,  no  ap- 
peal lies  from  an  order  overruling  objections  to 
the  petition. — Staten  Island  Rapid  Transit  By. 
Co.  v.  Rosenberg,  142  N.  Y.  S.  585. 

§  265  (N.Y.Sup.)  In  condemnation  proceed- 
ings, the  claimants  are  not  entitled  to  compen- 
sation for  counsel. — In  re  Board  of  Water  Sup- 
ply, 142  N.  Y.  S.  83. 

{265  (N.Y.Sup.)  Laws  1905,  c.  724,  entitled 
"An  act  to  provide  for  an  additional  supply  of 
pure  water  for  the  city  of  New  York,"  and  pro- 
viding in  section  13  that  the  commissioners 
may  recommend  such  sums,  if  any,  as  ought  to 
be  paid  to  attorneys  appointed  to  attend  to  the 
interests  of  any  known  owner  or  party  who 
has  not  appeared  in  the  proceeding,  authorizes 
the  payment  of  attorney's  fees  to  an  attorney 
appearing   for    any    party   in   interest. — In    re 
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Board  of  Water  Supply  of  City  of  New  York, 
142  N.  T.  S.  801. 

Attorney's  fees  cannot  be  allowed  as  costs  in 
a  proceeding  to  assess  the  consequential  dam- 
ages to  land  from  a  condemnation  of  other  land 
£(>r  the  purpose  of  acquiring  a  water  supply 
under  Laws  1905,  c  724.  because  sections  13 
and  :!2,  allowing  them  relate  (mly  to  the  actual 
takins  of  land,  while  section  42,  as  amended  by 
Ixiws  190(5,  c.  314,  providing  for  the  -payment 
of  consequential  damages  from  the  condemna- 
tion, provides  for  no  allowance  for  such  costs. 
—Id. 

In  a  proceeding  for  the  assessment  of  conse- 
quential damases  from  the  condemnation  of  oth- 
er land,  attorney's  fees  cannot  be  allowed  as 
costs  under  Code  Civ.  Proc.  S  3240,  which  pro- 
vides only  fur  ordinary  taxable  costs.— Id. 

EMPLOYES. 

See  Master  and  Servant. 

ENTIRETY,  ESTATE  BY. 

See  Husband  and  Wife,  |  14. 

EQUITABLE  COUNTERCLAIM. 

See  Set-Off  and  Counterclaim,  |  0. 

EQUITABLE  ESTOPPEL 

See  Estoppel. 

EQUITY. 

See  Account;  Attorney  and  Client,  f  192; 
Courts,  S  200V4 ;  Discovery ;  Estoppel;  In- 
junction ;  Interpleader;  Marshaling  Assets 
and  Securities;  Partition;  Quieting  Title; 
Reference ;  Set-Off  and  Counterclaim,  §  9; 
Specific  Performance;  Trial,  {  11;    Trusts. 

ESTATES. 

See  Descent  and  Distribution;  Executors  and 
Administrators;  Landlord  and  Tenant;  Wills. 

ESTOPPEL 

See  Carriers,  $  189;  Judgment,  {§  594-640; 
Landlord  and  Tenant,  {  77. 

-     III.   EQUITABI.E   ESTOFFEI.. 

(B)   Grounds  of  Batoppel. 

i  75  (N.y.Sup.)  Plaintiff,  who  had  negotiated 
with  B.,  employ^  of  defendant  brokers,  "E.  F. 
H.  &  Co.,"  authorized  to  receive  stock  on  their 
behalf,  to  loan  stock  to  them,  was  not  as  mat- 
ter of  law  g;uilty  of  such  negligence  as  to  prevent 
her  recovering  of  them  for  its  conversion,  B.  hav- 
ing disposed  of  it  to  them  as  his  own,  and  they 
having  sold  it,  because  plaintiff  signed  a  paper, 
"I  pass  title  *  *  *  to  B.  and  give  him  power 
to  transfer  the  above  certificate  to  the  name  of 
E.  F.  H.  &  Co."— Reichard  v.  Hutton,  142  N. 
Y.  S.  935. 

EVICTION. 

See  Covenants,  §  94;  Landlord  and  Tenant,  { 
173. 


I  EVIDENCE. 

See  Account  Stated;  Appeal,  ||  927,  934,  1002, 
1015;  Arrest;  Assault  and  Battery;  Attor- 
ney and  Client,  §  58 ;  Banks  and  Banking,  i 
i  138;  Bastards,  §S  3,  (35;  Bills  and  Notes.  §{ 
j  335,  4r)2.  5ie.  519 ;  Brokers,  §S  85,  86;  Car^ 
riers.  §$  72,  316;  Certiorari,  §  (i8;  Contracts, 
fS  28,  248 ;  Corporations,  ||  121,  319,  320, 
507,  548;  Criminal  Law,  $1  238,  369-448; 
Damages,  i  163;  Deeds,  %  211;  Depositions; 
Descent  and  Distribution,  §  19;  Discovery; 
Divorce,  §§  129,  276;  Eminent  Domain,  g 
202;  Fraud,  §  58;  Fraudulent  Onveyances, 
S§  276-301;  Guaranty,  §  49:  Homicide,  § 
244 ;  Husband  and  Wife,  g  348;  Insurance, 
§§  188,  818;  Intoxicating  Liquors,  §  108; 
Landlord  and  Tenant,  §§  18,  169,  231;  Lit- 
erary Property;  Malicious  Prosecution,  {  (54; 
Master  and  Servant,  %i  40  66,  278  281,  286, 
330;  Mortgages,  §  4l5 ;  Municipal  Corpora- 
tions, §§  185,  374.  T06,  819;  New  Trial,  i 
72;  Partnership,  §f  47,  53,  75.  258;  Pay- 
ment, I  73;  Pledges,  §  44;  Principal  and 
Agent,  a  89,  122;  Quieting  Title,  §  44; 
Rape.  H  51-54;  Release.  $§  55,  57;  Sales, 
SS  308,  350;  Specific  Performance,  I  121; 
Taxation,  SS  493,  496;  Trial,  §  11;  Trusts, 
i  325;  Wills.  U  52,  55,  163,  166,  288-300, 
487,  510;  Witnesses. 
Reception  of,  see  Criminal  Law,  H  676,  CSS; 
Trial,  {  89. 

I.  JUDIOIAI.  NOTICE. 

t  16  (X.Y.Sur.)  The  surrogate  will  take  judi- 
cial notice  of  the  fact  that  the  technical  phrase 
"senile  dementia  with  paranoic  tendency" 
means  old-age  insanity  with  a  tendency  to  in- 
sanity.—In  re  Gedney's  Will,  142  N.  T.  S.  157. 

II.   PRESUMPTIONS. 

{ 65  (N.Y.Sup.)  An  executor  is  presumed  to 
know  tnc  provisions  of  the  transfer  tax  law  ap- 
plicable to  the  county  of  the  domicile  of  tes- 
tator.— People  ex  rel.  Lown  v.  O>ok,  142  N.  Y. 
S.  692. 

§89  (N.Y.Sup.)  Plaintiff's  testimony  that  he 
had  no  recollection  of  having  received  notice  of 
a  special  assessment  held  insufficient  tu  overcome 
the  presumption  that  the  officials  performed 
their  duty.— Parker  v.  Wallace,  142  N.  Y.  S. 
523. 

m.  BtlBDEN  OF  PROOF. 

1 90  (N.Y.Sur.)  The  term  "burden  of  proof" 
is  an  equivocal  term  of  art,  denoting  primarily 
the  obligation  to  establish  an  allegation  by  pre- 
ponderating proofs,  and  secondarily  the  neces- 
sity of  proceeding  with  the  evidence  at  a  par- 
ticular point  of  time.— In  re  Gedney's  Will,  142 
N.  Y.  S.  157. 

nr.   BEI.EVANOT,MATERIAI.ITT,ANI> 
COMPETENOT  IN.  OENERAIi. 

(A)  Facta  tn  Isaoe  and  Rele^nnt  to  Iaa«ea. 

SII3  (N.Y.Sup.)  The  price  at  which  goods 
sell  at  a  public  auction  is  some  evidence  of 
their  value. — Xavarre  Hotel  &  Importation  Co. 
v.  American  Appraisal  Co.,  142  N.  Y.  S.  89. 
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(B)  Il«a  OestB. 

1 121  (N.Y.Sup.)  In  an  action  on  a  draft 
drawn  in  plaintiff's  favor  by  a  decedent  upon 
his  deposit  in  defendant  bank,  evidence  of  what 
decedent  told  plaintiff  at  the  time  was  admissi- 
ble.—Foley  V.  New  York  Savings  Bank,  142  N. 
y.  S.  822. 

S  123  (N.Y.Sup.)  The  declaration  made  by  an 
employ^  sustaining  personal  injuries  by  a  fall 
while  a  coemployg  acting  as  superintendent  held 
him  after  he  caught  him  as  he  fell,  charged  the 
coemployi  with  conduct  causing  the  accident,  is 
admissible  as  a  part  of  the  res  gestte,  and  may 
be  proved  by  the  employ^  testifying  as  a  wit- 
ness in  his  action  for  the  Injuries. — Svendsen  v. 
Frank  McWilliams,  142  N.  Y.  S.  606. 

(B)  Competency. 

I  148  (N.Y.Sup.)  A  telephone  communication 
cannot  be  proved,  without  evidence  of  the  ac- 
tual identity  of  the  person  speaking. — Harris 
V.  Raskin,  142  N.  Y.  S.  .•{42. 

{  148  (N.Y.Sup.)  Ordinarily  a  telephone  con- 
versation is  inadmissible,  unless  the  person  with 
whom  the  conversation  is  licld  is  identified  by 
the  person  testifving. — Hancock  v.  Hartford 
Fire  Ins.  Co.,  14^  N.  Y.   S.  352. 

V.  BEST  AMD  SECONDARY  EVIDENOE. 

§  178  (N.Y.Sup.)  Where  the  defendant  pre- 
scribed a  method  of  keeping  account  of  extra 
work  done  by  .i  subcontractor  by  means  of  daily 
slips,  approved  by  defendant's  engineer,  and 
then  entered  in  the  books  of  the  subcontractor 
the  books  may  be  received  in  evidence  after  the 
slips  have  been  lost  or  destroyed. — Bradley  y. 
McDonald,  142  N.  Y.  S.  702. 

VH.   ADMISSIONS. 

(A)   Hatnre,  Form,  and  Incideata  tn   Gen- 
eral. 

S  220  (N.Y.Sup.)  The  silence  of  an  employe 
acting  as  superintendent  where  charged  by  a 
coemploy^  sustaining  a  personal  injury  imme- 
diately after  the  accident  cannot  be  considered 
as  an  implied  admission  of  the  truth  of  the 
charge,  so  as  to  bind  the  employer.-^Svendsen 
v.  Frank  McWilliams,  142  N.  Y.  S.  606. 

§  220  (N.Y.Sup.)  In  an  action  against  the  es- 
tate of  a  decedent  upon  a  note  which  was  equal 
in  amount  to  the  entire  value  of  the  decedent's 
estate,  evidence  that  plaintiff  in  a  convei;sation 
with  one  of  the  heirs  at  law  who  was  subse- 
quently made  administrator  as  to  the  renting 
of  the  decedent's  land  did  not  mention  the  note 
is  admissible. — Watson  v.  Newell,  142  N.  Y.  S. 
653. 

(D)  By  Aventa  or  Other  Repreaentatlvea. 

§  250  (N.Y.Sup.)  In  an  action  upon  a  writ- 
ten guaranty  of  bills  for  merchandise,  written 
admissions  by  the  principal  debtor  of  the  sale 
of  the  goods  are  not  binding  upon  the  guaran- 
tors.—Cohen  V.  Hurwitz,  142  N.  Y.  S.  305. 


VHX.  DEGI.ABATIONS. 

(A)  Hatare,   Form,  and  lactdenta   tn  Gen- 
eral. 

§271  (N.Y.Sup.)  In  an  action  for  breach  of 
an  alleged  contract  to  employ  plaintiff  for  a 
year,  a  letter  written  by  plaintiff  after  her 
discharge,  requesting  defendant  ito  keep  an  al- 
leged contract  made  the  previous  September, 
held  inadmissible  as  a  self-serving  declaration. 
—Spink  V.  Bodenslck,  142  N.  Y.  S.  321. 

(B)   Proof  and  Bllect. 

§  309  (N.Y.Sup.)  Delarations  of  petitioner  to 
the  effect  that  he  was  the  son  of  a  certain  person 
now  dead  so  as  to  make  him  the  half  brother  and 
heir  of  decedent  were  not  admissible,  in  absence 
of  evidence  other  than  such  declarations  to  prove 
petitioner's  relationship  to  the  decedent's  family. 
-Aalholm  v.  People,  142  N.  Y.  S.  926. 

XI.  FABOI.    OK    EXTRINSIC    EVI- 
DENCE AFFECTING  WRITINGS. 

(A)    Contradlcttnar,  VarylnaTi  or  Addlngr  to 
Ternta  of  'Written  Inatrantent. 

§405  (N.Y.Sup.)  In  an  action  by  an  indorsee 
before  maturity  of  a  note  for  premiums  on  in- 
surance policies,  defendant,  who  does  not  set 
up  failure  of  consideration,  may  not  by  parol 
contradict  the  applications,  calling  for  the  iden- 
tical policies  delivered  to  him. — Equitable  Trust 
Co.  ol  New  York  v.  Fitzsimmons,  142  N.  Y.  S. 
476. 

(C)  Separate    or    Snbaeanent    Oral    Aarree- 

ment. 

§  442  (N.Y.Co.Ct)  Parol  evidence  is  admissible 
to  show  an  oral  agreement  concerning  the  hay 
upon  a  leased  farm  at  the  time  of  the  execu- 
tion of  a  written  lease  which  contains  no  provi- 
sion concerning  it.— People  v.  Pitt,  142  N,  Y. 
S.  873. 

(D)  Conatrnetton   or  Application   of   I<an- 

vnase  of  'Written   Iniitrnnient. 

§  459  (N.Y.Sup.)  Where  defendant  in  writing 
guaranteed  bills  for  material  delivered  to  "A.  W. 
Todebush  &  Co.,"  'when  the  material  was  in 
fact  delivered  to  "A.  W.  Todebush  Company," 
a  corporation,  both  concerns  being  in  existence, 
the  written  guaranty  was  not  ambiguous,  and 
extraneous  evidence  of  the  intention  of  th«  par- 
ties, in  view  of  the  surrounding  circumstances, 
was  not  admissible  to  extend  the  guaranty  so 
as  to  apply  to  the  "A.  W.  Todebush  Company." 
—J.  P.  Duffy  Co.  v.  Todebush,  142  N.  Y.  S.  790. 

§460  (N.Y.Sup.)  Statements  of  grantor  that 
grantee  could  have  the  use  of  a  pond  bordering 
the  land  conveyed,  and  that  the  boundaries 
took  in  a  small  portion  thereof,  held  not  to  give 
the  grantee  any  interest  therein,  where  the 
boundaries  as  given  in  the  deed  excluded  the 
pond.— Tripp  v.  Richter,  142  N.  Y.  S.  563. 

§  461  (N.Y.Sup.)  Where  an  order  of  the  board 
of  directors  of  a  bank  did  not  purport  to  relate 
in  any  way  to  a  contract  made  with  the  plain- 
tiffs by  the  organization  committee  of  the  bank, 
parol  evidence  is  inadmissible  to  show  that  it 
was  intended  to  be  a  ratification  of  the  resolu- 
tion of  the  committee. — Gardiner  v.  Bronx  Nat. 
Bank  of  New  York,  142  N.  Y.  S.  713. 
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xn.  opxinoH  kviuehcs. 

(A)  ConcInittOBk  and  Oplnlonn  of  VTltneaa- 
«■  In  Oeneml. 

S  477  (N.Y.Sup.)  A  nonexpert  witness  may 
testify  as  to  the  consciousness  or  anconscions- 
ness  of  a  person. — Watson  t.  Newell,  142  N.  I. 
S.  653. 

(B)   Snbjeota   of   Expert   Testimony. 

8  514  (N.Y.Sup.)  Proper  metliod  of  iowering 
exhibit  welKhing  from  1,800  to  2,000  pounds  in 
a  museum  and  the  number  of  men  required 
therefor  held  not  a  proper  subject  of  expert  tes- 
timony.—Dalce  ▼.  Ameriran  Museum  of  Natural 
llistoiy,  142  N.  Y.  S.  804. 

(F)  Bfleet  of  Opinion  Bvldenee. 

SS68  (N.Y.Sur.)  The  evidence  of  nonmedical 
witnesses  on  the  question  of  sanity  is  not  of 
great  value,  unless  they  are  intelligent  and  have 
a  very  correct  idea  of  mental  disorders,  or  the 
acts  testified  to  are  in  themselves  irrationat 
—In  re  Gedney's  Will,  142  N.  Y.  S.  157. 

§571  (N.Y.Sup.)  E>vidence  of  an  expert  ac- 
countant as  to  an  inventory,  based  npon  an  esti- 
mation from  the  average  profits  shown  by  se- 
lected sales  slips,  held  not  sufficient  to  warrant 
a  recovery  for  profits  of  a  joint  venture  by  one 
who  alleged  that  he  was  inducted  to  relinquish 
his  rights  in  the  venture  by  fraudulent  misrep- 
■  resentations.— Dorf  v.  Smith,  142  N.  Y.  S.  471. 

i  574  (N.Y.Sur.)  Opinions,  even  of  experts, 
should  not  control  contradictory  facts  estab- 
lished by  direct  evidence.— In  re  Gedney's  Will, 
142  N.  Y.  S.  157. 

EXAMINATION. 

See  Execution,  {{  370,  377;   Witnesses,  H  243, 

EXCEPTIONS. 

See  New  Trial,  {  133. 

EXCHANGE  OF  PROPERTY. 

See  Brokers,  §§  85,  86. 

S  8  (N.Y.Sup.)  Where  a  party  agreeing  to  ex- 
change his  real  estate  for  merchandise  toolc  pos- 
session of  the  merchandise  and  sold  it  and  re- 
tained the  proceeds  but  refused  to  convey  the 
real  estate,  the  adverse  party  could  sue  in  as- 
sumpsit for  the  price. — Whiting  v.  Glass,  142 
N.  Y.  S.  512. 

EXECUTION. 

See  Executors  and  Administrators,  {  315;  Spe- 
cific Performance,  i  1:52;  Trusts,  ff  227,  270- 
2i»0;    Wills,  II  133,  289. 

I.   MATURE   AND   ESSENTIALS   IN 
GENERAL. 

1 8  (N.Y.Sup.)  A  judgment,  though  irre^lar, 
will  authorize  the  issuance  of  an  execution. — 
In  re  Long  Island  Loan  &  Trust  CV).,  142  N. 
Y.    S.   273. 

U.  PROPERTY  SUBJECT  TO  EXECU- 
TION. 

1 47  (N.Y.Sup.)  Voluntary  payments  by  hus- 
band to  wife  living  separate  from  bim  for  her 


support  held  not  snbject  to  execntion  on  a  judg- 
ment against  the  wife  under  Code  Civ.  Proc  | 
1391 ;  it  being  neither  a  debt  nor  profits.— 
Brooks  Bros.  v.  Cassebeer,  142  N.  Y.  S.  781. 

X.  SUPPLEMENTARY  PROCEEDINGS. 

I  370  (N.Y.Sup.)  If  a  former  proceeding  for 
the  examination  of  a  third  person  in  supplemen- 
tary proceedings  had  been  abandoned,  or  if  a 
subsequent  examination  was  desired  as  to  prop- 
erty coming  into  the  third  party's  hands  or  be- 
coming owing  to  him  since  the  former  proceeding 
was  instituted,  a  subsequent  proceeding  for  ex- 
amination could  be  instituted,  but  the  facts  of  the 
former  proceeding  should  be  shown  and  the  sec- 
ond examination  limited  to  the  period  after  the 
beginning  of  the  first  proceeding. — Murphy  v. 
Cram,  142  N.  Y.  S.  072. 

The  fact  that  there  has  been  an  examination  of 
the  judgment  debtor  by  one  judgment  creditor 
does  not  affect  the  right  of  every  other  judgment 
creditor  or  of  a  third  party  to  have  at  least  one 
examination  as  a  matter  of  right  in  view  of  Code 
Civ.  Proc.  II  2432,  2433,-2447.  2464,  2405,  246S, 
and  2469.— Id. 

1377  (N.Y.Snp.)  An  affidavit  for  the  exami- 
nation of  a  judgment  debtor  in  supplementary 
proceedings,  as  authorized  by  Code  Civ.  Proc.  | 
2436,  which  avers  on  information  and  belief 
that  defendant  has  property  which  it  unjustly 
refuses  to  apply  to  the  judgment,  but  which 
dues  not  disclose  the  sources  of  the  information 
and  belief,  is  fatally  defective. — Smith  v.  James 
T.  Haverty's  Stables,  142  N.  Y.  S.  764. 

1 408  (N.Y.Sup.)  Under  the  substantially  di- 
rect requirements  of  Code  Civ.  Proc.  {  24^,  on 
the  extension  of  a  receivership,  the  judgment 
creditor  who  instituted  the  supplementary  pro- 
ceeding to  which  it  is  extended  has  the  same 
rights  as  if  another  receiver  had  been  appointed 
in  his  proceeding. — Murphy  v.  Gram,  142  N.  Y. 
S.  972. 

1409  (N.Y.Snp.)  If  the  judgment  debtor  re- 
sides in  another  county  tlian  that  in  which  the 
order  appointing  a  receiver  in  supplementary 
proceedings  is  filed,  the  property  vests  in  the  re^ 
ceiver  only  from  the  time  when  a  copy  of  the  or- 
der duly  certified  is  filed  with  the  clerk  of  that 
county;  Code  Civ.  Proc  {  2468,  substantially 
80  providing.— Murphy  t.  Cram,  142  N.  Y.  S. 
972. 

The  title  of  receiver  relates  back,  as  provided 
in  Code  Civ.  Proc.  {  2469,  for  the  benefit  of  the 
judgment  creditor. — Id. 

Property  subsequently  acquired  by  the  judg- 
ment debtor  does  not  vest  in  the  receiver  until 
his  receivership  ia  duly  extended  as  provided 
by  law. — Id. 

The  proceeding  in  which  a  receiver  is  anpoint- 
ed  is  not  terminated  by  his  appointment,  but 
continues  for  discovering  property  which  under 
the  direct  provisions  of  Code  Civ.  Proc  i  2447, 
in  supplementary  proceedings  against^  a  third 
person,  may  be  summarily  ordered  delivered  to 
the  receiver,  if  the  judgment  debtor's  right  there- 
to is  not  substantially  disputed,  and  also  to  dis- 
cover property  unknown  to  the  receiver  and 
fraudulent  transfers  made  before  the  proceeding 
was  instituted.— Id. 

{411  (N.Y.Snp.)  The  supplementaij  proceed- 
ings in  which  a  receiver  ia  appointed  for  a  jndg- 
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ment  debtor  eontlnne  for  the  parpose  of  Betting 
aside  fraudulent  transfers;  the  receiver  havinR 
a  rigbt  for  the  judgment  creditor  to  set  aside 
any  fraudulent  transfers  to  the  extent  necessary 
to  satisfy  the  judgment.— Murphy  v.  Cram,  142 
N.  T.  S.  072. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Death,  |  23;  Depositions,  |  45;  Descent 
and  Distribution;  Evidence,  8}  65,  220;  In- 
surance, I  629;  Partition,  §  13;  WiUs. 

n.   APPOINTMENT,    QUALIFICATION, 
AND    TENURE. 

5  f7  (N.T.Sur.)  Under  Code  Civ.  Proc.  1 2660, 
relative  to  the  administration  of  estates  of  in- 
testates, a  grandchild,  who  was  the  only  per- 
son entitled  to  share  in  the  estate,  was  entitled 
to  letters  of  administration  in  preference  to  in- 
testate's half-brother.— In  re  Patten,  142  N.  Y. 
S.  452. 

m.  ASSETS,  APPRAISAIh  AND  IN- 
VENTOBT. 

I  59  (N.Y.Sup.)  An  executor  who  in  proceed- 
ings to  settle  his  account  testifies  that  a  horse 
bought  by  testator  was  bought  for  a  corpora- 
tion, and  who  shows  that  he  has  full  knowledge 
of  the  facts,  cannot  when  uncontradicted  be 
surcharged  for  the  value  of  the  horse.— In  re 
Edelmeyer,  142  N.  Y.  S.  726. 

IV.  OOI.I.EOTION  AND  MANAOEBIENT 
OF  ESTATE. 

(A)  In   General. 

i  105  (N.Y.Sup.)  Where  testator  mingled  in 
his  account  in  a  bank  his  own  funds  with  those 
of  a  corporation,  the  executor  enumerating  the 
items  of  deposit  belonging  to  the  corporation 
was  liable  only  for  the  balance. — In  re  Edel- 
meyer, 142  N.  Y.  S.  726. 

1 1 1 1  (N.Y.Sur.)  One  executor  cannot  employ 
an  attorney  and  have  his  fees  charged  against 
the  estate  after  the  others  have  employed  a  dif- 
ferent attorney,  who  performs  all  necessary 
services. — In  re  Dunlop's  Estate,  142  N.  Y.  S. 
286. 

Where  an  executrix  employs  counsel  after 
the  employment  of  another  attorney  by  her  co- 
executors,  it  will  be  presumed  that  her  counsel 
is  to  protect  her  individual  interests  under  the 
will.— Id. 

An  award  of  $500  and  costs  against  an  estate 
in  an  action  brought  by  one  executor,  under 
Code  Civ.  Proc.  §  2653a  in  which  the  other 
executors  were  made  defendants,  held  to  be  suf- 
ficient compensation  to  the  plaintiff's  attorney. 
—Id. 

(B)  Real  PropertT  and  Interests  Therein. 

i  131  (N.Y.Sup.)  Where  some  of  the  heirs  of 
testator  devising  his  real  estate  to  his  executor 
in  trust  released  the  executor  from  liability  for 
rent  for  premises  occupied  by  them,  the  executor 
cited  to  account  must  be  charged  with  the  rent 
which  he  should  have  collected,  but  credited 
with  the  amount  thereof  for  division  between 


the  heirs  occupying  the  premises.— In  re  Eldel- 
meyer,  142  N.  Y.  S.  726. 

i  147  (N.Y.Sur.)  Where  a  will  gave  the  execu- 
tors discretionary  power  to  sell  realty,  and  there 
wag  an  actual  conversion  into  personalty  of  cer- 
tain of  the  realty,  a  residuary  devisee  who  died 
subsequent  to  such  conversion  died  possessed  of 
an  interest  in  such  personalty,  which  passed  by 
bis  will.— In  re  Fritach,  142  N.  Y.  S.  655. 

V.  ALLOWANCES   TO   SURVIVING 

WIFE.   HUSBAND,   OB 

CHILDBEN. 

}  194  (N.Y.Sur.)  A  surrogate  has  no  jurisdic- 
tion to  direct  the  payment  of  a  claim  created 
by  the  executor  after  the  death  of  testatrix. — 
In  re  Hyatt's  Estate,  142  N.  Y.  S.  455. 

The  word  "creditor"  as  used  in  Code  Civ. 
Proc.  i  2722,  providing  that  a  petition  for  the 
payment  of  a  debt  may  be  presented  to  the  sur- 
rogate by  a  creditor,  refers  to  a  creditor  of  the 
estate  of  the  decedent — Id. 

VII.   DISTRIBUTION   OF   ESTATE. 

§  3 1 5  (N.Y.Sup.)  A  temporary  injunction  will 
be  issued  to  restrain  execution  to  compel  an 
executor  to  pay  the  distribu^ve  share  due  the 
estate  of  a  distributee  where  the  executor  has  a 
disputed  claim  against  that  estate  and  the  bond 
of  the  administratrix  is  not  sufficient  to  pro- 
tect his  claim ;  it  appearing  that  the  next  of 
kin  of  that  estate  are  insolvent.— Schlesinger  v. 
Schleslnger,  142  N.  Y.  S.  729. 

Vm.   SALES  AND  CONVEYANCES  UN- 
DEB  OBDEB  OF  COUBT. 

(B)   Application  and  Order. 

i  333  (N.Y.Snp.)  The  surrogate  does  not  have 
jurisdiction  to  sell  realty  for  the  payment  of  leg- 
acies which  the  personalty  will  not  satisfy.- 
Clark  V.  Halligan,- 142  N.  Y.  S.  980. 

XI.  ACCOUNTING  AND  SETTLEMENT. 
(C)   Chavses  and   Credits.  ~ 

g  485  (N.Y.Sur.)  An  administratrix  was  enti- 
tled to  an  allowance  from  the  estate  for  the 
amount  paid  counsel  in  proceedings  to  revoke 
her  letters,  in  which  it  was  found  that  she  was 
intestate's  lawful  widow,  and  at  all  times  right- 
fully in  office  as  administratrix.— In  re  Higgins, 
142  N.  Y.  S.  1029. 

1487  (N.Y.Sup.)  Where  an  executor  did  not 
attempt  any  fraud  on  the  estate,  though  his 
bookkeeping  was  unbusinesslike,  and  his  mis- 
takes were  not  deliberate,  and  he  was  not  re- 
sponsible for  the  excessive  expense  of  reference 
In  proceedings  to  account,  he  was  properly  al- 
lowed compensation  and  the  expense  properly 
charged  to  the  estate.— In  re  Eklelmeyer,  142  N. 
Y.  8.  726. 

XIL   FOBEION  AND  ANCILLABT  AD. 
MINISTBATION. 

§  525  (N.Y.Sup.)  Chattel  mortgagee  of  prop- 
erty in  this  state  held  entitled  to  maintain  an 
action  against  the  mortgagor's  foreign  executrix 
to  foreclose  the  mortgage.— Callanan  t.  Keenan, 
142  N.  Y.  S.  5§1. 
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EXPENSES. 

See  Principal  and  Agent,  |  85. 

EXPERT  TESTIMONY. 

See  Evidence,  if  614-674. 

EXPLOSIVES. 

See  Municipal  Corporations,  |  63. 

EXTORTION. 

See  Criminal  Law,  i  423. 

FACTORS. 

See  Brokers. 

FALSE  IMPRISONMENT. 

See  Malicions  Prosecntion. 

FALSE  PRETENSES. 

See  Indictment  and  Information,  {  73. 

1 7  (N.Y.Sup.)  Accused,  who  by  falsely  rep- 
resenting that  his  sister  lived  in  Florida,  and 
that  be  was  empowered  to  procure  for  ber  a 
governess,  and  would  hire  the  applicant,  ob- 
tained money  from  the  applicant  to  pay  her 
way  to  the  sister's  residence,  is  guilty  of  lar- 
ceny, under  Penal  Law,  §  1290,  declaring  that 
a  person  is  guilty  of  larceny  who,  with  intent 
to  deprive  the  true  owner  of  bis  property,  ob- 
tains possession  by  false  representations  or 
pretenses.— People  v.  Bretton,  142  N.  Y.  8. 
250. 

FEES. 

See  Attorney  and  Client,  i§  132-192;  Costa,  {{ 
189,  191 ;    Mortgages,  |  582. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  i|  1S2-103. 

FILING. 

See  Judgment,  S  168. 

FINAL  JUDGMENT. 

See  Appeal,  S  80. 

FINDINGS. 

Se«  Beference,  (  87;  Taxation,  {  49(k 

FIRE  INSURANCE. 

See  Insurance. 

FIXTURES. 

S  IS  (N.Y.Sup.)  Though  a  bar  installed  by  a 
tenant  is  in  its  nature  a  trade  fixture,  yet  it 
having  been  substituted  for  an  old  bar,  and  con- 
sent of  the  landlord  therefor,  or  preservation  of  j 
the  old  one  for  replacement  in  removal  of  the 
new  one,  not  being  shown,  the  tenant  has  no 
right  of  removal.— Bartholomay  Brewery  Co.  v. 
Davenport,  142  N.  Y.  S.  960. 


FLY-POWER. 

See  Corporations,  |  125. 

FOOD. 

See  Adulteration;  Sunday,  |  6. 

FORECLOSURE. 


See  Mecbanio*'   liens,   |   304; 
401-582. 


Mortgages,  if 


FOREIGN  ADMINISTRATION. 

See  Executora  and  Administrators,  i  62S. 

FOREIGN  CORPORATIONS. 

See  Corporations,  {  667. 

FORFEITURES. 

See  Corporations,  gf  692^-608. 

FORMER  ADJUDICATION. 

See  Judgment,  ||  694-649. 

FORMER  JEOPARDY. 

See  Criminal  Law,  H  166-17& 

FRANCHISES. 

See  Taxation,  {|  376,  496. 

FRAUD. 

See  Alteration  of  Instruments;  Arrest;  Bro- 
kers, §  65;  Contracts,  {  131;  Corporations, 
§  320;  Criminal  Law,  |  97;  Frauds,  Statute 
of;  Fraudulent  Conveyances;  Insurance,  H 
263,  262,  292;  Intoxicating  Liquors,  §  108: 
Landlord  and  Tenant,  §  28;  Larceny;  Lit- 
erary Property;  Money  Received;  Partner- 
ship, t  96;  Receivers,  I  78;  Release,  I  57; 
Wills,  S  166. 

X.  DECEPTIOH   CONSXITUmrO 

FRAUD,  AND  LIABILITT 

THEREFOH. 

$4  (N.Y.Sup.)  In  an  action  for  fraud  in  in- 
ducing plaintiff  to  puri'hase  corporate  stock, 
where  the  fraud  consisted  in  an  alleged  falsifica- 
tion of  the  corporation's  books,  proof  that  de- 
fendant intentionally  falsified  the  books  is  essen- 
tial to  recovery.— Potts  v.  Lambie,  142  N.  Y.  S. 
795. 

{ 9  (N.Y.Sup.)  Where  a  vendor  through  his 
broker,  and  with  his  acquiescence,  falsely  Tf\y- 
resented  to  the  purchaser,  who  was  blind,  the 
contents  of  a  purchase-money  mortgage  contain- 
ing a  stipulation  materially  variant  from  the 
stipulation  of  the  contract  of  sale,  the  purchaser 
damaged  by  the  fraud  could  sue  therefor.— 
Muller  V.  Rosenblath,  142  N.  Y.  S.  602. 

S  13  (N.Y.Sup.)  A  pawnbroker,  who  nesli- 
gently  issues  a  ticket  for  a  diamond  ring,  where 
the  stone  is  not  genuine,  is  not  liable  for  fraud 
to  one  who  bought  the  pawn  ticket  and  after- 
wards redeemed  the  ring. — Feingoid  T.  I.  Wie- 
senl)erger  Co.,  142  N.  Y.  S.  319. 

i  22  (N.Y.Sup.)  Where  a  party  was  guilty  of 
a  positive,  willful  fraud  Inducing  the  adverse 
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party  to  act  thereon  and  ezecate  an  instru- 
ment, the  fact  that  the  adverse  part?  was  guilty 
of  negUgence  in  executing  the  paper  without 
further  Inquiry  as  to  its  contents  did  not  de- 
prive him  of  the  right  to  sue  for  fraud. — Mul- 
ler  T.  Rosenblath,  142  N.  Y.  S.  602. 

{29  (N.Y.Sup.)  Where  plaintiff,  having  been 
fraudulently  induced  to  purchase  certain  real 
property,  transferred  it  to  his  wife  as  a  gift, 
such  transfer  did  not  deprive  him  of  a  right  of 
action  to  recover  the  difference  between  the 
value  the  property  would  have  had,  had  the 
representations  been  true,  and  its  actual  value. 
—Fox  V.  Hirschfeld,  142  N.  T.  S.  261. 

A  husband's  transfer  to  his  wife  of  a  con- 
tract for  the  parfrfaase  of  certain  real  property, 
which  he  had  been  induced  to  purchase  by 
fraudulent  representations,  held  not  to  trans- 
fer to  the  wife  the  husband's  right  of  action 
for  fraud.— Id. 

n.  ACTIONS. 

(C)  BTtdenee. 

{  58  (N.Y.Sup.)  In  an  action  for  fraud  based 
on  the  fraudulent  insertion  by  the  mortgagee 
of  a  provision  in  the  mortgage  executed  by 
plaintiff,  evidence  held  to  sustain  a  verdict  for 
plaintiff.— Muller  v.  Rosenblath,  142  N.  Y.  S. 

§  58  (N.Y.Sup.)  In  an  action  for  fraud  in  in- 
ducing plaintiff  to  purchase  shares  of  stock,  evi- 
dence held  insufficient  to  show  that  defendant 
falsified  the  books  of  the  corporation,  or  that 
they  were  in  fact  false.— Potts  v.  Lembie,  142 
N.  Y.  S.  795. 

(D)  Damaarea. 

{60  (N.Y.Sup.)  Where  a  vendor  who  con- 
tracted to  sell  real  estate  and  take  a  mortgage 
to  secure  the  price,  payable  in  installments  dur- 
ing a  period  of  about  12  years,  fraudulently  in- 
serted in  the  mortgage  a  stipulation  maturing 
the  debt  on  a  sale  by  the  purchaser,  the  pur- 
chaser could,  when  making  a  sale,  remove  the 
incumbrance,  and  thereby  satisfy  his  customer, 
and  recover  from  the  vendor  the  expenses  nec- 
essarily incurred.— Muller  v.  Rosenblath,  142 
N.  Y.  S.  602. 

FRAUDS,  STATUTE  OF. 

VI.  BEAI.  FROPERTT'  AND  ESTATES 
AND  INTERESTS  THEREIN. 

{73  (N.Y.Sup.)  A  verbal  contract  to  sell  an 
interest  in  real  property  is  not  enforceable.— 
McCammon  v.  Kaiser,  142  N.  Y.  S.  721. 

FRAUDULENT  CONVEYANCES. 

See  Arrest;  Divorce,  (  276;  Execution,  {  411. 

m.   REMEDIES    OF    CREDITORS    AND 
PURCHASERS. 

(El)  Partlen  amd  Proeesa. 

5  252  (N.Y.Sup.)  One  creditor  cannot  sue  an- 
other to  set  aside  a  conveyance  on  the  ground 
that  it  Constituted  a  perference  in  violation  of 
a  composition  agreement  without  suing  on  be- 
half of  all  creditors  similarly  Bituated. — Mallouk 


V.  American  Exchange  Nat.  Bank,  142  N.  Y.  S. 
724. 

(G)   Evldenee. 

{276  (N.Y.Sup.)  Transfer  of  stock  of  mer- 
chandise, without  notice  being  given  as  re- 
quired by  Personal  Property  Law,  §-44,  held 
presumptively  fraudulent  as  between  the  gran- 
tor and  a  creditor  who  had  an  action  pending 
against  her. — ^Tromer  v.  Bader,  142  N.  Y.  S. 
206. 

{  282  (N.Y.Sup.)  Where  the  owner  of  a  stock 
of  goods  transferred  the  same  in  payment  of  a 
debt  with  intent  to  defraud  her  other  cred- 
itors, the  burden  was  on  the  grantee  to  prove, 
not  only  that  he  was  a  purchaser  for  value  in 
good  faith,  but  that  he  bad  no  notice  or  knowl- 
edge of  facts  which  put  him  on  inquiry  as  to 
grantor's  intent. — ^Tromer  v.  Bader,  142  N.  Y. 
S.   206. 

{301  (N.Y.Sup.)  BMdence  in  an  action  to 
have  a  bill  of  sale  to  a  stock  of  mercandise 
declared  fraudulent  held  to  show  that  the  buyer 
was  not  a  bona  fide  purchaser  for  value,  and 
that  the  real  purpose  of  the  transaction  was 
to  binder  plaintiff  in  the  collection  of  bis  claim. 
— Tromer  v.  Bader,  142  N.  Y.  S.  206. 

(J)  Jndgrment    or   Decree    and    Uxeentlon. 

{314  (N.Y.Sup.)  A  bank  which  receives  a 
mortgage  upon  property  covered  by  prior  mort- 
gages in  fraud  upon  other  composition  creditors 
of  a  bankrupt  is  not  liable,  after  the  premises 
have  been  sold  to  satisfy  a  prior  mortgage,  for 
the  difference  between  the  value  of  the  premises 
and  the  prior  mortgages. — Mallouk  v.  American 
Exchange  Nat  Bank,  142  N.  Y.  S.  724. 

In  an  action  to  set  aside  a  fraudulent  convey- 
ance, the  court  may  award  a  money  judgment 
against  the  grantee  where  he  had  depreciated 
the  value  of  tha  property,  or  put  it  out  of  his 
power  to  reconvey  by  a  sale  thereof.- Id. 

GAMING. 

See  Indictment  and  Information,  {{  128,  128. 

GARAGES. 

See  Livery  Stable  Keepers;  Municipal  Corpora- 
tions, {  63. 

GIFTS. 

See  Charities,  {{  20,  22 ;  Wills,  {{  67,  523,  634. 

II.   CAUSA   MORTIS. 

{  66  (N.Y.Sup.)  A  draft  drawn  to  plaintiff  or 
bearer  on  a  savings  bank  for  the  "balance  of 

account dollars,  on  account  of  bauk  book 

No.  202670,"  accompanied  by  the  delivery  of- 
the  donor's  check  book  with  intent  to  give  the 
money  to  plaintiff,  was  evidence  of  a  Rift  causa 
mortis,  even  though  it  did  not  appear  that  donee 
received  actual  delivery  of  the  book  from  donor's 
hands.— Foley  v.  New  York  Savings  Bank,  1-12 
N.  Y.  S.  822. 


GOOD  FAITH. 


See  Bills  and   Notes,  {{   335-379;    Joint  Ad- 
ventures. 
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GOOD  WrLL 

See  Eminent  Domain,  i  126. 

GRAMMATICAL  CONSTRUCTION. 

See  SUtutea,  {  189. 

GRAND  JURY. 

See  Indictment  and  Informatioa. 

GUARANTY. 

See  Evidence,  |{  250,  459. 

II.    CONSTR1TOTION  AND  OPERATION. 

{30  (N.Y.Sup.)  Guaranty  held  enforceable  by 
a  corporation  whose  members  were  the  parties 
intended  to  be  guaranteed,  notwithstandiug  the 
omission  of  the  abbreviation  "Inc.,"  which  was 
a  part  of  its  corporate  name  in  describing  the 
party  guaranteed,  and  although  the  name,  with 
such  omission,  was  that  of  a  former  partner- 
ship between  the  members  of  the  corporation. — 
Knit  Goods  Exchange  ▼.  Halpem,  142  N.  Y. 
S.  566. 

m.   DISCHARGE   OF  OVARANTOR. 

{  49  (N.T.Sup.)  Evidence  held  not  sufficient  to 
show  that  a  guarat<ty,  revocable  only  in  writ- 
ing, had  been  released  by  a  subsequent  agree- 
ment.—Cohen  V.  Hurwitt,  142  N.  Y.  S.  305. 

§  50  (N.Y.Sup.)  Merger  of  a  lease  in  the  fee 
does  not  as  to  claims  which  matured  before  the 
merger  discharge  the  guarantor  of  performance 
of  the  lease  by  the  lessee. — Kehoe  v.  Backer,  142 
N.  Y.  S.  «91. 

$  56  (N.Y.Sup.)  A  mere  extension  of  a  lease, 
the  extension  to  commence  only  on  expiration  of 
the  lease,  does  not  affect  the  original  lease,  and 
so  dt)es  not  release  the  guarantor  of  perform- 
ance thereof  by  the  lessee.— Kehoe  T.  Backer, 
142  N.  I.  S.  691. 

GUARDIAN  AD  LITEM. 

See  Insane  Persons,  |  94. 

GUARDIAN  AND  WARD. 

See  Insane  Persons,  |  94;  Tniats,  1 13;  Wills, 
{  808. 

m.  CVSTODT  AND  CARE  OF  WARD'S 
PERSON  AND  ESTATE. 

1 30  (N.Y.Sur.)  Where  the  father  of  a  ward 
bequeathed  certain  property  to  the  guardian  on 
condition  that  she  care  for  the  ward  until  he 
becninc  of  age,  and  where  the  guardian  accepted 
such  bequest,  the  estate  of  the  ward  could  not 
thereafter  be  charged  with  the  expense  of  bis 
care  by  the  gnardian. — In  re  Klein,  142  N.  Y. 
S.  557. 

1 64  (N.Y.Sur.)  Where  money  belonging  to  a 
ward  was  applied  by  lii«  genernl  ?•  ardian  to 
her  personal  use,  her  estate  was  chargeable  with 
the  amount  thereof  less  the  expense  ot  lier  ap- 
pointment—In re  Klein,  142  N.  Y.  S.  557. 


HABEAS  CORPUS. 

Z.  NATURE  AND  GROUNDS  OF 
REMEDY. 

1 27  (N.Y.Sup.)  Where  at  an  annual  election 
in  an  incorporated  village  in  March,  1912,  the 
office  of  police  justice  was  abolished  and  the 
justice  in  June,  1912,  resigned  his  office,  and  his 
term  would  have  expired  in  December.  1914,  and 
the  trustees  appointed  another  to  fill  the  vacan- 
cy, the  appointee  having  duly  qualified  thereopon 
became  Uie  police  justice,  and  on  a  conviction  be- 
fore him  habeas  corpus  will  not  lie  to  discharge 
the  accused  from  imprisonment— People  ex  reL 
Hoban  v.  Bates,  142  N.  X.  S.  893. 

II.   JURISDICTION.    PROCEEDINGS, 
AND  RELIEF. 

§67  (N.Y.Sup.)  Under  Code  Civ.  Proc.  §8  1998, 
2017,  2025,  providing  for  notice  of  return  of 
habeas  corpus,  even  though  issued  by  the  judge 
without  application,  a  prisoner  held  under  a 
mandate  issued  in  the  civil  case  cannot  under 
the  direct  provisions  of  section  2038  be  liberat- 
ed by  the  court  without  notice  of  the  person  in- 
terested in  continuing  the  imprisonment,  when 
brought  in  on  a  writ  of  habeas  corpus  ad  tes- 
tificandum.—Polo  v.   D'Achille,   142   N.   X.   S. 

HARMLESS  ERROR. 

See  Appeal,   If  1066,  1074;    Criminal  Law,  { 

1171. 

HEALTH. 

See  Adulteration. 

HIGHWAYS. 

See  Bridcea;   Eminent  Domain,  K  169,  246. 

HOLIDAYS. 

See  Sunday. 

HOLOGRAPHIC  WILLS. 

See  Wills,  f  i  55,  133. 

HOMICIDE. 

See  Criminal  Law.  H  170,  655. 

VI.  INDICTMENT  AND  INFORMATION. 

{  129  (N.Y.Sup.)  In  an  indictment  for  mur- 
der, the  words  willfully,  feloniously  and  of 
malice  aforethought"  could  not  be  regarded  as 
surplusage,  where  there  were  no  equipollent 
words  in  the  indictment,  but  were  essential  to 
a  common-law  charge  of  murder. — People  ▼.  Mo- 
tello,  142  N.  Y.  S.  622. 

{  139  (N.Y.Sup.)  The  charging  common-law 
language  of  an  indictment,  including  the  words 
"willfully,  feloniously  and  of  malice  afore- 
thought, '  though  sufficient  to  sustain  an  indict- 
ment for  murder  in  the  firat  degree,  is  aa  ap- 
propriate for  the  crime  of  murder  in  the  sec- 
ond degree.- People  v.  Motello,  142  N.  Y.  S. 
622. 

An  indictment  for  murder  omitting  the  term 
"murder  of  his  malice  aforethought"  will  be 
deemed  an  Indictment  for  manalaughter  only. 
—Id. 
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Vn.  EVIDENCE. 
(B)  'WeIsM  sad  SnflleleneT'. 

J  244  (N.T.Sup.)  In  a  prosecution  for  man- 
slaughter, where  the  defense  was  self-defense, 
evidence  held  sufficient  to  show  that  the  defend- 
ant could  have  escaped  without  danger  to  him- 
self, and  therefore  to  justify  a  conviction. — Peo- 
ple T.  Heineman,  142  N.  T.  S.  833. 

HUSBAND  AND  WIFE. 

See  Abduction;  Bastard*,  |  8;  Corporationa,  | 
428;  Divorce;  Execution,  i  47 ;  Insurance,  K 
771,  777:  Marriage;  Partition,  f  13;  Plead- 
ing, {  346;  Set-Off  and  Counterclaim,  S  41; 
Taxation,  §  864;  Trusts,  {  383;  Wills,  i 
67;   Witnesses,  f  60. 

I.  MTTTUAI.  RIGHTS.  DUTIES,  AND 
I.IABIUTIES. 

!  14  (N.Y.Sur.)  Where  a  husband  and  wife 
conveyed  realty  as  tenants  by  the  entirety  and 
took  a  purchase-money  mortgage  and  check  pay- 
able to  them  jointly,  and  deposited  the  check  in 
(he  wife's  name  for  reinvestment  in  the  same 
manner,  the  surviving  husband  was  entitled  to 
the  possession  of  one-half  of  the  mortgage  and 
deposit,  and  tbe  remaining  one-half  of  each 
passed  into  tbe  wife's  estate.— In  re  'Thompson's 
kstate,  142  N.  T.  S.  1064. 

VnX.   SEPABATION    AITD    SEPARATE 
ICAnrTENANOE. 

{  278  (N.Y.Sup.)  Where,  at  the  time  of  a  sep- 
aration agreement,  a  hustiand  and  wife  were 
living  together,  although  their  relations  were 
strained,  the  agreement  was  one  for  a  separa- 
tion, and  not  one  based  upon  a  previously  ex- 
isting separation,  and  hence  was  invalid. — Kauf- 
man V.  Kaufman,  142  N.  Y.  S.  1048. 

§279  (N.Y.Sup.)  Cancellation  of  separation 
agreement  because  made  while  parties  were 
living  together  held  not  to  be  denied  because 
thereunder  the  wife  had  received  more  than  was 
necessary  for  her  support  up  to  the  time  she 
obtained  an  order  for  alimony  and  had  not  ac- 
counted therefor,  but  tbe  judgment  would  re- 
cite these  facts.— Kaufman  v.  Kaufman,  142  N. 
Y.  S.  1048. 

{281  (N.Y.Sup.)  It  is  not  an  objection  to  the 
maintenance  of  a  wife's  action  to  set  aside  a 
Reparation  agreement  as  inequitable  and  unfair, 
that  she  does  not  tender  or  offer  to  return  the 
money  received  thereunder,  but  if  the  court 
'finds  that  it  is  equitable  for  her  to  do  so  it 
may,  by  its  judgment,  require  complete  or  par- 
tial restitution.— Pelz  v.  Pels,  142  N.  Y.  S.  54. 

It  is  not  an  objection  to  the  maintenance  of 
a  wife's  action  to  set  aside  a  separation  agree- 
ment as  inequitable,  tliat  its  principal  object 
is  to  enable  her  to  secure  proper  provision  for 
her  support  in  a  pending  divorce  case. — Id. 

{281  (N.Y.Sup.)  A  husband  who  is  induced 
by  fraud  to  sign  a  separation  agreement  stipu- 
lating that  he  shall  pay  to  the  wife  a  weekly 
sum  for  her  support,  while  he  intends  that  the 
weeklv  sum  shall  be  not  only  for  her  support 
but  for  the  support  of  a  child  living  with  her, 
may,  when  sued  at  law  by  the  wife  lor  expense 


incurred  by  her  for  the  support  of  the  child, 
avoid  the  agreement— Johnson  v.  Johnson,  142 
N.  Y.  S.  416. 

XI.   CBXMIITAI.   CONVERSATION. 

§348  (N.Y.Sup.)  Where  plaintiff's  wife  mar- 
ried another  after  obtaining  a  void  divorce  and 
openly  lived  In  the  marital  relation  with  her 
second  husband,  evidence,  in  an  action  for  crim- 
inal conversation,  as  to  the  relations  between 
the  wife  and  the  defendant  prior  to  the  time 
charged  in  the  petition,  is  not  admissible  for 
the  purpose  of  showing  the  character  of  the 
acts  charged. — Bemey  v.  Adrlance,  142  N.  Y.  S. 
748. 

§349  (N.Y.Sup.)  Where  a  husband  has  de- 
serted and  abandoned  his  wife,  and  she  has  se- 
cured a  divorce  in  another  state,  which  is  void 
in  New  York,  and  thereafter  married  the  de- 
fendant, a  verdict  for  $2,500  damages  in  an 
action  for  criminal  conversation  by  the  first  hus- 
band against  the  second  is  excessive.- Bemey  v. 
Adriance,  142  N.  Y.  S.  748. 

ICE. 

See  Navigable  Waters,  {  32. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

See  Criminal  Law,  1 166;  Witnesses,  {  380. 

IMPLIED  CONTRACTS. 

See  Money  Lent;    Money  Received. 

IMPRISONMENT. 

Sfee  Arrest ;   Habeas  Corpua 

IMPROVEMENTS. 

See  Landlord  and  Tenant,  |  150;    Mechanics' 
Liens;   Municipal  Corporations,  §§  206-531. 

INCOME. 

See  Trasts,  H  272,  274,  280,  316,  836. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INDEMNITY. 

See  Guaranty. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  {  321. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  {{  170,  176,  213,  238;  Hom- 
icide, f{  129,  1,S9. 
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V.  REQTnsrrss  anb  sufficiehct 

OF  ACCUSATION. 

g  59  (N.Y.Sup.)  An  infonnation  containing 
averments  wbicli  would  be  safficient  in  an  in- 
dictment is  good.— People  ▼.  Firth,  142  N.  X.  S. 
634. 

$  73  (N.Y.Sup.)  Where  an  indictment  for 
grand  larceny  by  trick  averred  in  one  place  that 
accused  entered  into  the  plot  to  defraud  the 
prosecuting  witness  before  any  of  the  misrepre- 
sentations were  made,  the  fact  that  it  averred 
in  another  place,  that  accused  did  not  enter  the 
plot  until  after  misrepresentations  were  t>egun 
is  not  a  fatal  error,  but  may  be  corrected  by 
amendmsnt— People  v.  Armstein,  142  N.  Y.  S. 
842. 

$121  (N.Y.Sup.)  Remedy  of  accused  to  obtain 
a  more  specific  .allegation  as  to  the  place  of 
commission  of  an  offense  is  by  motion  for  a  bill 
of  particulars.— People  v.  Weiss,  142  N.  Y.  8. 
1092. 

VI.  JOINDER  OF  PARTIES,  OFFENSES, 

AND  COUNTS,  DUPI.ICITT, 

AND  ELECTION. 

I  125  (N.Y.Sup.)  An  information  which  al- 
leged that  accused  did  unlawfully  hold  himself 
out  to  the  public  as  practicing  dentistry  and 
actually  practiced  at  divers  times  during  a 
specified  time  is  good,  as  against  an  objection 
tnat  it  charges  more  than  one  offense  under 
Public  Health  Law,  S  203,  which  makes  a  vio- 
lation of  sections  194,  199,  regulating  the  prac- 
tice of  dentistry  a  crime.— People  v.  Firth,  142 
N.  Y.  S.  634. 

i  125  (N.Y.Sup.)  Where  an  indictment  only 
charged  grand  larceny,  it  cannot  be  held  bad  for 
duplicity  because  the  facts  recited  also  showed 
a  conspiracy. — People  v.  Arnstein,  142  N.  Y.  S. 
842. 

I  128  (N.Y.Sup.)  An  indictment  In  three 
counts  held  to  charge  accused  with  being  a  com- 
mon gambler,  as  a  single  offense  under  Penal 
Law,  8  970.— People  v.  Weiss,  142  N.  Y.  S.  1092. 

5  129  (N.Y.Sup.)  Keeping  a  room  for  gam- 
bling, allowing  a  room,  establishment  table,  or 
apparatus  to  be  used  for  gambling,  and  being  a 
common  gambler,  held  offenses  relating  to  the 
same  thing  and  properly  joined  in  the  same  in- 
dictment, under  Code  Cr.  Proc.  I  279. — People 
v.  Weiss,  142  N.  Y.  S.  1092. 

1 129  (N.Y.Sp.Se8s.)  Under  Code  Cr.  Proc. 
I  279,  where  the  information  before  the  magis- 
trate charged  defendant  with  maintaining  a 
public  nuisance,  the  district  attorney  is  war- 
ranted in  adding  counts  in  the  information  in 
the  Court  of  Special  Sessions^  first  for  keeping 
and  maintaining  a  bouse  of  lU  fame,  and  sec- 
ond keeping  a  disorderly  house. — People  t. 
Shenk,  142  N.  Y.  S.  1081. 

VH.  MOTION  TO  QTTASH  OR  DISMISS, 
AND  DEMURRER. 

i  144  (N.Y.Sp.Sess.)  Where  the  evidence  be- 
fore the  committing  magistrate  was  insufficient 
to  hold  the  defendant,  and  nn  information  bas- 
ed thereon  is  filed  in  the  Special  Sessions,  the 
correct  practice  is  for  the  defendant  to  move 
to  dismiss  the  information.— People  t.  Shenk, 
142  N.  Y.  S.  1081. 


Under  Code  Cr.  Proc.  fj  813-320,  where  an 
Information  is  set  aside  on  motion  of  defendant 
because  of  the  insufficiency  of  the  evidence  be- 
fore the  committing  magistrate,  this  court  has 
the  power  to  direct  that  the  case  be  resubmit- 
ted and  to  hold  the  defendant  to  bail. — Id. 

{  147  (N.Y.Sup.)  Demurrer  is  not  the  proper 
remedy  to  obtain  a  more  specific  allegation  as 
to  the  place  of  commission  of  an  offense. — People 
T.  Weiss,  142  N.  Y.  S.  1092. 

Vm.   AMENDMENT. 

f  159  (N.Y.Sup.)  At  common  law  no  amend- 
ment could  be  made  to  an  indictment,  and  such 
an  amendment  is  not  within  the  purview  of  Code 
Cr.  Proc.  8  293,  which  is  expressly  limited  to 
variance  between  allegations  and  proof  in  re- 
spect to  time  or  name  of  any  place,  person, 
or  thing.— People  v.  Motello,  142  N.  Y.  S.  622. 

In  view  of  Const,  art.  1,  f  6,  providing  that 
no  person  shall  he  held  to  answer  for  a  capital 
or  otherwise  infamous  crime  unless  on  indict- 
ment of  a  grand  jury,  the  trial  court  on  a  trial 
for  murder  in  the  second  degree  had  no  power, 
over  objection,  to  strike  from  the  indictment 
the  words  "willfnlly,  feloniously  and  of  malice 
aforethought,"  since  such  amendment  substan- 
tially changed  the  bill  found  by  the  grand  jury. 
— Id.  , 

IX.   ISSUES.  PROOF.  AND  VARIANCE. 

i  1 69  (N.Y.Sup.)  In  a  prosecution  for  kidnap- 
ping a  minor  child  for  the  purpose  of  extorting 
a  ransom,  evidence  of  the  acts  and  declara- 
tions of  accused's  co-conspirators  is  admissible, 
though  the  indictment  charged  no  conspiracy; 
for  the  conspiracy  was  essential  to  the  success- 
ful accomplishment  of  the  crime,  and  there- 
fore the  acts  and  declarations  of  defendant's 
co-conspirators  are  admissible  to  show  the 
crime  and  the  conspiracy. — People  t.  Micelli, 
142  N.  Y.   S.  102. 

INDORSEMENT. 

See  Bills  and  Notes,  H  251-378. 

INFANTS. 

See  Guardian  and  Ward;  Marriage;  Parent 
and  Child. 

INFLUENCE. 

See  Wills,  $|  163,  166. 

INFORMATION. 

See  Indictment  and  Information. 

INJUNCTION. 

See  Canals,  f  17;  (Corporations,  I  320;  Execu- 
tors and  Administrators,  J!  Sl.'i :  Literary 
Property;  Trade-Marks  and  Trade-Names,  ^ 
7H,  97 ;  Trespass,  $  19 ;  Usury,  S  94}  Waters 
and  Water  Courses,  i  203. 

H.  SUBJECTS   OF   PROTECTION   AND 
RELIEF. 

(H)  Crtmlnml  Acta,  Conaptrmclea,  rnmA 
Prosecntlona. 

{  105  (N.Y.Sup.)  Equity  will  not  restrain  a 
sheriff  from  interfering  with  Sunday   baseball 
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by  an  athletic  dnb,  intencUng  to  have  Sunday 
baseball  for  the  entertainment  of  its  members. — 
Chadwick  Park  Athletic  Club  v.  Peasley,  142 
N.  Y.  S.  686. 

in.   ACTIONS   FOB  HTJUNCTIONS. 

§  108  (N.Y.Sup.)  Where  a  playwright  sold 
his  righta  to  a  play  and  received  the  purchase 
money,  be  could  not  thereafter,  because  of 
fraud,  enjoin  the  buyer  from  producing  the 
same,  without  having  first  notified  the  buyer 
of  his  election  to  rescind  and  tendering  back 
the  purchase  money. — Hackett  v.  Walter,  142 
N.  T.  S.  200. 

§114  (N.Y.Snp.)  Where  switch  tracks,  used 
for  the  passage  of  cars  to  and  from  a  milling 
plant  to  a  railroad  extended  across  the  land  of 
defendant,  though  constructed,  maintained,  and 
operated  bs  the  railroad  company,  were  for  the 
exclusive  benefit  of  the  milling  company,  the 
milling  company  can  restrain  an  interference 
with  this  right  of  passage  by  defendant,  and 
the  railroad  company  is  not  a  necessary  party. 
— Birkett  MiUs  v.  Fenner,  142  N.  Y.  S.  1045. 

§  119  (N.Y.Sup.)  The  defense  that  plaintifTs 
remedy  at  law  is  adequate  must  be  affirmatively 
pleaded.— Birkett  MiUs  v.  Fenner,  142  N.  Y.  S. 
1015. 

IV.  PBELIMINAKT  AND  INTEBLOOU' 
TORT  INJUNCTIONS. 

(A)  around*  and  Proceedlnsa  to  Procnre. 

$  143  (N.Y.CcCt.)  Under  Liquor  Tax  Law,  f 
27,  subd.  2,  authorizing  a  temporary  injunction 
on  five  days'  notice  restraining  a  certificate 
holder  from  trafficking  under  the  certificate 
pending  proceeding  to  cancel  it^  five  days'  no- 
tice o£  an  application  for  the  injunction  Is  nec- 
essary.—In  re  Farley,  142  N.  Y.  S.  672. 

(B)  Contlnnlns,  Modltyins,  Vaontlnv,  or 
Ulsaolvlns. 

8  187  (N.Y.Sup.)  On  motion  by  defendant  for 
an  order  directing  a  reference  or  writ  of  in- 
quiry to  ascertain  the  damages  sustained  by 
bim  by  reason  of  an  injunction,  Aeld,  that  where 
the  plaintiff  had  abandoned  the  action  with 
leave  of  court,  and  a  judgment  in  another  ac- 
tion had  determined  that  he  was  not  entitled 
to  injunction,  defendant  was  entitled  to  u  ref- 
erence.—Maytham  v.  Parker,  142  N.  Y.  S.  582. 

INNKEEPERS. 

See  Abduction. 

INSANE  PERSONS. 

See  Evidence,  H  16,  568;   Tmsts,  {  378. 

IX.  ACTIONS. 

{  94  (N.Y.Snp.)  As  no  appearance  without  a 
guardian  ad  litem  is  binding  upon  an  incompe- 
tent, a  guardian  sbould  be  appointed,  where 
it  is  sought  to  bind  him  by  a  judgment  sep- 
arate from  his  committee.— Hill  v.  Quaranty 
Trust  Co.,  142  N.  Y.  S.  346. 


INSOLVENCY. 

See  Attorney  and  Client,  $126;  Bankruptcy; 
Banks  and  Banking,  §i  47,  49;  Corporations, 
i  806 ;   Divorce,  §  276 ;  Partnership,  f  258. 

INSPECTION. 

See  Contracts,  §  280;    Mandamus,  {  129. 

INSTRUCTIONS. 

To  jury,  see  Trial,  §  208. 

INSURANCE. 

See  Evidence,  |  405. 


m. 


INSURANCE   AGENTS  AND 
BROKERS. 


(A)  AsenoT  for  Inanrer. 

§73  (N.Y.CityCt.)  A  broker  employed  to  se- 
cure insurance  is  the  agent  for  the  insured,  and 
not  for  the  company.— Condon  v.  Exton-Hall 
Brokerage  &  Vessel  Agency,  142  N.  Y.  S.  648. 

§  83  (N.Y.CityCt.)  Where  a  brokerage  agency 
undertook  to  cancel  insurance  and  entered  upon 
its  undertaking,  but  was  negligent  in  failing  to 
effect  the  cancellation,  it  was  liable  for  the 
consequential  loss  to  the  insurer,  though  there 
was  no  consideration  for  its  undertaking. — Con- 
don V.  Exton-IIall  Brokerage  &  Vessel  Agency, 
142  N.  Y.  S.  548. 

VX  PREMIUMS.  DUES.  AND  ASSESS- 
MENTS. 
I  188  (N.Y.Sup.)  Evidence  held  insufficient  to 
sustain  a  judgment  of  the  Municipal  Court  dis- 
missing a  complaint  for  the  premium  due  on 
an  acddent  insurance  policy.— Johnston  &  Col- 
lins Co.  V.  Davis,  142  N.  Y.  S.  476. 

VXn.   CANCEIXATION,    SURRENDER, 
ABANDOBTMENT,  OR  RESCIS- 
SION OF  POUCT. 

1 229  (N.Y.City  Ct)  An  agent  employed  mere- 
ly to  procnre  insurance  has  no  implied  author- 
ity to  cancel  or  to  accept  an  operative  notice  of 
cancellation. — Condon  v.  Exton-Hall  Brokerage 
&  Vessel  Agency,  142  N.  Y.  S.  548. 

§230  (N.Y.Sup.)  A  stipulation  in  a  fire  pol- 
icy, authorizing  insurer  to  cancel  the  policy  on 
tendering  the  pro  rata  unearned  premium,  is  for 
the  benefit  of  insured,  and  he  may  waive  the 
requirement  of  a  tender.— Hancock  v.  Hartford 
Fire  Ins.  Co.,  142  N.  Y.  S.  352. 

Where  insured,  in  a  fire  policy  stipulating 
for  its  cancellation  by  insurer  tendering  the  pro 
rata  unearned  premium,  knew  of  the  Intention 
of  insurer  to  cancel,  and  voluntarily  surrendered 
the  policy  unconditionally  for  that  purpose,  the 
policy  was  canceled,  though  insurer  did  not  ten- 
der the  unearned  premium.— Id. 

IX.  AVOIDANCE  OF  POI.ICT  FOR 
MISREPRESENTATION.  FRAUD, 
OR  BREACH  OF  WARRANTY  OR 
CONDITION. 

(A)  Oronnds  In  Oeneral. 
§  253  (N.Y.Sup.)  An   insurance  company  could 
not  resist  a  recovery  on  a  life  policy  by  reason 
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of  alleged  false  repreBentatloos  in  an  applica- 
tion for  a  different  policy. — Aaronson  v.  New 
York  Ldfe  Ins.  Co.,  142  N.  Y.  S.  568. 

§  262  (N.Y.Sup.)  Where  an  insurance  policy 
does  not  recite  that  it  is  issued  in  consideration 
of  an  application  made  a  part  of  the  contract, 
false  representations  made  to  induce  the  is- 
saance  or  the  policy,  whether  oral  or  in  a  paper 
not  attached  thereto,  if  material,  may  be  relied 
on  in  defense,  notwithstanding  Insurance  Law, 
I  68.— Aaronson  t.  New  York  Life  Ins.  Co.,  142 
N.  Y.  S.  568. 

(O)  Hsttem   Relatlnc   to   Pemon   Insured. 

f  292  (N.Y.Sup.)  A  representation,  in  an  ap- 
plication for  a  policy  of  life  insurance,  thst 
Insured  had  not  been  under  the  care  of  a  physi- 
cian since  the  previous  summer,  when  in  fact 
he  had  consulted  numerous  physicians  within 
two  weeks  prior  to  the  date  of  the  application 
with  reference  to  a  disease  of  the  eye,  was  false. 
— Aaronson  y.  New  York  Life  Ins.  Co.,  142 
N.  Y.  S.  66a 

XVm.   ACTIONS  ON  POUOIES. 

{ 629  (N.Y.Sup.)  A  complaint  in  an  action 
on  life  policies,  alleging  the  incorporation  of 
insurance  company,  with  the  appointment  and 
qualification  of  plaintiff  as  administrator  of 
insured,  and  averring  that  decedent  took  out 
policies,  naming  his  parents  beneficiaries,  who 
predeceased  insured,  and  that  notice  and  proof 
of  insured's  death  were  duly  made,  states  a 
cause  of  action  in  favor  of  the  administrator. 
— O'Bourke  v.  Patterson,  142  N.  Y.  S.  195. 

XX.  BUTTITAI.   BENEFIT   INSUBANCE. 
(B)  Beneflctarlea  mnd  Benellts. 

§771  (N.Y.Sup.)  A  married  man,  having  « 
living  undivorced  wife,  cannot,  under  the  by- 
laws of  a  mutual  benefit  association,  authorizing 
the  affianced  wife  of  the  member  to  be  designat- 
ed as  beneficiary,  lawfully  designate  bis  certifi- 
cate to  a  woman  not  his  wife  as  his  fianc^ — 
Mendelson  v.  Gausman,  142  N.  Y.  S.  293. 

A  by-law  of  a  mutual  benefit  association,  pro- 
viding that  the  certificate  should  not  be  conclu- 
sive as  to  certain  facts  relating  to  the  benefi- 
-ciary,  thus  giving  members  of  the  insured's  fam- 
ily the  right  to  contest  the  designation,  is  not 
invalid ;  the  rule  that  only  the  association  can 
question  the  eligibility  of  the  t>eneficiary  apply- 
ing only  when  the  beneficiary  and  the  society 
are  the  sole  parties  to  the  contract. — Id. 

§  777  (N.Y.Sup.)  Under  the  by-laws  of  a  mu- 
tual benefit  insurance  association,  held,  that  the 
members  of  a  first  class  of  beneficiarieB,  which 
included  the  family,  took  a  reversionary  inter- 
est in  the  certificate,  and  therefore  the  wife 
could  contest  the  legality  of  the  designation  of 
her  husband's  certificate  to  another  woman  as 
bis  afSanced  wife. — Mendelson  ▼.  Gausman,  142 
N.  Y.  S.  293. 

An  interplea  by  a  wife,  who  claimed  to  be  en- 
titled to  the  proceeds  of  a  benefit  certificate  is- 
sued upon  the  life  of  her  husband,  is  not  a 
waiver  of  her  rights  .to  contest  the  legality  of 
the  designation  thereof.— Id. 

The   issuance  of  a  mutual  benefit  insurance 

.  certificate   to   one   designated   as   the    insured's 

affianced  wife,  when  he  already  had  a  legal  wife, 

is  not  ultra  vires;    the  by-laws  of  the  society 


giving  the  wife  the  right  to  take  ia  case  tlie 
designation  is  invalid. — Id. 

1790  (N.Y.Sup.)  By-laws  of  a  mutual  bene- 
fit society  held  to  entitle  the  widow  to  deatli 
benefit  as  of  right,  and  not  to  provide  for  dis- 
cretionary chanty.— Wllluns  v.  Price,  142  K.  I. 
S.  574. 

§  7971/2  (N.Y.Sup.)  An  assignment  by  a  bene- 
ficiary of  funeral  benefits  to  an  undertaker  in 
part  payment  of  his  bill  for  interment  of  the 
deceased  was  valid.- Wilkins  ▼.  Price,  142  K 
Y.  8.  674. 

(F)  Actions  for  Beneflta. 

1818  (N.Y.Sup.)  In  an  action  between  the  le- 
gal wife  of  one  insured  by  a  mutual  bencni 
association  and  the  beneficiary  desijnia'-Kl 
the  insured's  affianced  wife,  evidence  of  con- 
versations tending  to  show  a  promise  of  mar- 
riage by  the  insured  or  loans  of  money  made 
by  her  to  him  is  incompetent. — Mendelson  t. 
Gausman,  142  N.  Y.  S.  293. 

INTENT. 

See  Criminal  Law,  {  738 ;  Larceny ;  Principal 
and  Surety,  f  59;  Statutes.  «  1S9;  Trusts. 
SI  14,  112;   Wills,  IS  43d,  456,  487,  SSL 

INTEREST. 

See  Banks  and  Banking,  |  132;  Corporations,  { 
150;  Courts,  {  169;  Municipal  Corporations. 
Si  162,  170,  373 ;  Parties,  §§  6,  12 ;  I>artner- 
ship,  I  76;  Taxation,  fg  376,  901;  Trusts,  {i 
274,  277,  312;   Usury;   Witnesses,  f  303. 

I.  BIGHTS  ANB  LIABIXJTIES  IN 
OENEBAL. 

I  19  (N.Y.Sup.)  Where  extra  work  under  a 
contract  was  to  be  paid  for  at  its  reasonable 
value,  plus  a  percentage  for  superintendence  and 
profit,  and  there  was  no  dispute  as  to  tlie  char- 
acter of  the  work  claimed  to  be  extra  work,  the 
contractor  is  entitled  to  interest  from  the  time 
the  compensation  became  due. — Bradley  v.  Mc- 
Donald. 142  N.  Y.  S.  702. 

m.   TIME  ANB  COMFUTATIOK. 

1 39  (N.Y.Sup.)  Where  a  contract  to  famish 
brick  for  the  construction  of  a  sewer,  which 
was  expected  to  take  considerable  time,  pr<v 
vided  for  payments  after  each  certification  br 
the  supervising  engineer,  the  account  drew  in- 
terest from  the  date  of  each  certification.— Sie- 
bert  y.  Dunn,  142  N.  Y.  S.  253. 

INTERLOCUTORY  JUDGMENT. 

See  Appeal,  |  80. 

INTERPLEADER. 

n.  FBOCEEDINOS  AND  BELIEF. 

1 37  (N.Y.Sup.)  Interpleader,  under  Code  Ot. 
Proc.  I  820,  is  a  substitute  for  the  old  action 
of  interpleader,  and  the  fund  in  controversy 
becomes  the  subject  of  the  action,  and  the  ques- 
tion to  be  determined  is  to  whom  it  belongs.— 
O'Rourke  v.  Patterson,  142  N.  Y.  S.  196. 
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INTERROGATORIES. 

See  Depositions,  {§  44-16. 

INTOXICATING  LIQUORS. 

See  Drunkards;    Fixtures;    Injuqction,  {  143. 
ni.  Z.OCAX.   OPTION. 

S  38  (N.Y.Co.Gt.)  W'hcre  the  town  clerk  fails 
to  post  the  notice  of  the  submission  of  a  local 
option  election  required  under  Liquor  Tax  Law, 
S  13,  for  10  days  before  the  town  meeting,  an 
application  for  a  resubmission  of  such  question 
at  a  special  township  meeting  will  be  granted, 
—In  re  Town  of  Canaan,  142  N.  Y.  S.  669. 

IV.  IJOENSE8  AND   TAXES. 

§66  (N.Y.Sup.)  Where  an  application  for  a 
liquor  tax  certificate  under  Liquor  Tax  Law,  { 
15,  subd.  3,  made  no  reference  to  the  applicant's 
entire  tract,  but  referred  to  a  particular  room 
in  a  building  for  the  erection  of  the  bar,  the 
measurement  for  the  determination  of  the  ques- 
tion of  consents  must  be  talsen  from  the  door 
of  the  building.— In  re  Henry,  142  N.  T.  S.  485. 

The  fact  that  dwellings  from  the  owners  of 
which  consents  for  a  liquor  tax  certificate  were 
filed  were  quickly  erected  on  parcels  of  land  ac- 
quired from  the  applicant  for  the  certificate 
must  be  considered  in  determining  the  character 
and  bona  fide  ownership  of  the  buildings,  but 
the  buildings  substantially  completed  when  the 
application  was  filed  by  persons  of  independent 
means  must  be  treated  as  dwellings,  the  owners 
of  which  could  give  consents. — Id. 

The  date  of  the  filing  of  an  application  for  a 
liquor  tax  certificate  is  the  date  to  which  the 
truth  or  falsity  of  the  statements  therein  is  to 
be  judged. — Id. 

f  108  (N.Y.Sup.)  One  seeking  to  revoke  a  liq- 
uor tax  certificate  on  the  ground  of  false  state- 
ments in  the  application  has  the  burden  of 
proving  the  falsity  of  the  statements. — ^In  re 
Henry,  142  N.  Y.  S.  485. 

VI.   OFFENSES. 

i  167  (N.Y.Sup.)  Where  the  proprietor  of  a 
saloon  illegally  sold  liquor  and  consented  to  a 
sale  made  on  the  same  day_  by  his  bartender, 
the  two  were  properly  convicted  of  selling  in- 
toxicating liquors  in  violation  of  Liquor  Tax 
Ijiw,  §  30a.— People  v.  Kozak,  142  N.  Y,  S.  39. 


ISSUES. 


See  Appeal,  {  173. 


JOINDER. 

See  Action,  {  SO. 

JOINT  ADVENTURES. 

See  Evidence,  {  571. 

i  4  (N.Y.Sup.)  Two  parties  who  enter  into  a 
business  venture  are  bound  to  exercise  the  ut- 
most good  faith  toward  each  other. — Selwyn  & 
Co.  V.  Waller,  142  N.  Y.  S.  1051. 

If  one  party  to  a  joint  adventure  obtains  a 
secret  profit  from  any  source  touching  the  joint 


business,  such  profit  belongs  to  the  business. 
— Id. 

{ 7  (N.Y.Sup.)  One  of  two  joint  producers 
of  a  play  cannot  defend  an  action  for  royalties 
brought  by  an  assignee  from  the  other  joint 
producer  on  the  ground  that  the  interest  of 
the  joint  producer  in  the  royalties  was  prop- 
erly an  asset  of  the  business,  where  it  appear- 
ed that  the  interest  therein  had  been  ac<iuired 
by  the  joint  producer  before  the  formation  of 
the  joint  agreement  but  assigned  thereafter. — 
Selwyn  &  Co,  v,  WaUer,  142  N,  Y.  S.  1001. 

JUDGES. 

See  Justices  of  the  Peace;  Militia;  Officers,  f 
30. 

I.   APPOINTMENT,      QUAXJFICATION, 
AND  TENURE. 

S3  (N.Y,Sup.)  Laws  1912,  c  548,  creating 
the  county  of  Bronx  out  of  a  part  of  the  county 
of  New  York,  and  declaring  that  the  courts  of 
the  county  of  New  York  shall  retain  jurisdic- 
tion until  January  1,  1914,  and  establishing  a 
county  court  for  the  new  county,  does  not  au- 
thorize the  electors  of  the  county  of  Bronx  to 
participate  in  the  election  of  justices  of  the 
City  Court  of  the  city  of  New  York. — De  Leyer 
V.  Britt.  142  N.  Y.  S.  752, 

IV.  DISQUAUFICATION  TO  ACT. 

J  40  (N,Y,Sup.)  Code  Civ.  Proc.  S  342,  pro- 
viding that  where  the  county  jud|;e  is  incap- 
able of  acting  in  an  action,  and  there  is  no  special 
county  judKe,  the  action  is  removed  to  the  Su- 
preme (3ourt,  so  construed  as  to  provide  that 
the  certificate  of  disqualification  by  a  disquali- 
fied county  judge  of  a  county  having  no  special 
judge  operates  automatically  to  remove  the  case 
to  the  Supreme  Court,  so  that  a  county  judge 
in  another  county  may  not  be  called  in  to  try 
the  action  is  not  in  confiict  with  Const,  art.  6, 
{  14,  authorizing  a  county  judge  to  hold  court 
in  any  other  counj^  when  requested.— Queens- 
Nassau  Mortgage  Go.  T,  Graham,  142  N.  Y.  S. 
589. 

§43  (N.Y.Sup.)  A  county  judfe  who  is  a 
stockholder  in  a  corporation  instituting  an  ac- 
tion in  the  countjr  court  is  interested  in  the  ac- 
tion within  Judiciary  Law,  {  15.  providing  that 
a  judge  shall  not  sit  in  an  action  in  which  he 
is  interested. — Queens-Nassau  Mortgage  Co.  v. 
Graham,  142  N.  Y.  S.  589. 

Under  Code  Civ.  Proc.  §  342,  requiring  the 
county  judge  incapable  to  act  in  any  action  to 
make  a  certificate  of  the  fact,  whereupon  the 
3|>eoial  judge,  if  any,  must  act,  if  there  is  no 
special  county  judse  the  action  is  automatical- 
ly removed  to  the  Supreme  Court— Id. 

JUDGMENT. 

See  Appeal;  Courts,  1  190:  Criminal  Law.  { 
1180:  Divorce,  H  100-172;  Execution;  Moa- 
ey  I^nt;  Mortgages,  S  497;  Partition,  {  llti: 
Pleading,  §  .3.")0;  Principal  and  Agent,  il  145: 
Reference,  §  103;  Specific  Performance.  § 
132;  Trade-Marks  and  Trade-Names,  {  97; 
Trusts,  §§  227,  312. 
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IV.  BT  SEFAUI.T. 

(A)  ReanlBtten   and  Validity. 

i  106  (N.T.Sup.)  Where  the  attorney  for  the 
tenant  in  summary  proceedings  withdrew  be- 
oause  the  court  demanded  an  immediate  trial 
as  a  condition  to  an  extension  of  time  to  an- 
swer, and  on  the  next  day  another  attorney  of- 
fprod  to  file  a  verified  answer,  preceded  by  an 
application  for  adjournment,  which  the  court 
denied,  it  was  error  to  render  judgment  as  on  a 
default  in  pleading,  but  the  court  should  have 
received  the  answer  and  then  disposed  of  the 
application  for  a  continuance. — Haviland  v. 
Bommersheim,  142  N.  Y.  S.  542. 

§119  (N.Y.Sup.)  Where  the  eight  days*  no- 
tice of  trial,  witli  a  statement  of  the  time  and 
place  of  application  for  judgment  against  those 
defendants  who  appear  and  demand  service  of 
papers,  but  who  do  not  answer,  required  by 
Code  Civ.  Proc.  §  1219,  subd.  1,  is  not  given, 
plaintiff  is  not  entitled  to  judgment  without 
procuring  a  waiver  of  notice. — Selinger  t.  C.  C, 
142  N.  y.  S.  194. 

(B)    Openlns  or   SettlnK  Aitlde   Default. 

S  138  (N.T.Snp.)  A  default  judgment  for 
plaintiff  in  an  action  for  a  penalty,  with  the 
right  to  a  body  execution,  should  be  set  aside, 
where  defendant  had  interposed  an  answer,  and 
where  on  the  day  set  for  trial  bis  attorney  was 
actually  engaged  in  the  trial  of  another  case  in 
the  same  court,  and  where  defendant  filed  an 
affidavit  of  merits.— People  v.  Mechlowitz,  142 
N.  Y.  S.  300. 

{151  (N.Y.Sup.)  An  application  for  an  order 
to  show  cause  why  judgment  taken  against  de- 
fendant by  default  should  not  be  vacated,  and 
defendant  "allowed  to  come  in  and  defend  said 
action,"  in  form  conferred  jurisdiction  upon 
the  court  to  grant  the  relief  asked  for. — Yudin 
V.  Stoller,  142  N.  Y.  S.  484. 

S  158  (N.Y.Sup.)  Defendant's  failure  to  file  an 
affidavit  of  merits  or  proposed  answer  was  fatal 
to  bis  application  to  vacate  a  default  judgment 
—Yudin  V.  Stoller.  142  N.  Y.  S.  484. 

I  159  (N.Y.Sup.)  A  motion  to  set  aside  a  de- 
fault, based  upon  the  absence  of  counsel  in  an- 
other court  at  the  time  the  case  was  set  for 
trial,  held  not  supported  by  sufficient  affidavit. 
—Anderson  v.  Lazarowitz,  142  N.  Y.  S.  304. 

i  167  (N.Y.Sup.)  Where  a  default  was  taken 
against  defendant,  owing  to  the  negligence  of 
his  counsel,  he  will  be  granted  leave  to  answer 
on  payment  to  plaintiff  of  his  costs  and  dis- 
bursements, an  immediate  trial  to  be  granted, 
the  judgment  also  to  stand  as  security  for  any 
sum  plaintiff  may  recover. — Girards  v.  Rosen- 
crans,  142  N.  Y.  S.  139. 

Vm.  AMENDBCENT,   CORRECTION, 
AND  REVIEW  IN   SAME   COURT. 

§297  (N.Y.Sup.)  The  Supreme  Court  has 
power,  on  summary  application,  to  make  orders 
declaring  the  fact  that  its  judgment  against  a 
bankrupt,  docketed  after  the  filing  of  the  invol- 
untary petition  in  bankruptcy,  was  prevented  by 
the  Bankruptcy  Act  from  becoming  a  lien  on 
bankrupt's  property,  and  directing  the  county 
clerk  to  mark  the  docket  book  accordingly ;  be, 
in  entering  its  judgments  and  keeping  a  docket 


thereof,  acting  as  its  clerk.— Iq  re  Bloom,  142 
N.  Y.  S.  447. 

IX.  OPENING  OR  VACATENO. 

§338  (N.Y.Sui;.)  Under  Code  Civ.  Proc  f 
1187,  the  court  is  without  power  to  set  aside  a 
judgment  and  direct  judgment  absolutely  for  the 
defendant,  where  decision  was  not  reserved  upon 
defendant's  motion  to  dismiss  at  close  of  the  en- 
tire case,  but  the  motion  was  inmiediately  de- 
nied.—Polo  v.  D'Achille,  142  N.  Y.  S.  506. 

§  343  (N.Y.Sup.)  Where  plaintiff  had  recover^ 
ed  a  judgment  for  alleged  arrears  of  salary  as 
an  employe  of  a  board  of  education,  which  was 
paid  February  26,  1912,  he  was  not  entitled 
to  have  the  same  set  aside,  in  the  absence  of 
fraud  or  mutual  mistake,  that  he  might  take  ad- 
vantage of  a  subsequent  adjudication  under 
which  he  might  have  recovered  more.— McElroy 
v.  Board  of  Education  of  City  of  New  York,  142 
N.  Y.  S.  1090. 

§345  (N.Y.Sup.)  Where  plaintiff  had  Judg- 
ment on  the  pleadings  after  defendant  had  an- 
swered, it  was  error  to  vacate  the  judgment 
as  one  entered  by  default — Schlaepfer  v.  Xreu- 
haft,  142  N.  Y.  S.  277. 

XI.   OOI.I.ATERAr  ATTACK. 
(B)  Oronads. 

§498  (N.Y.Sup.)  Where  there  is  evidence  on 
which  the  court  may  find  that  it  has  jurisdiction 
of  the  controversy,  it  may  take  jurisdiction, 
though  its  decision  on  the  evidence  is  erroneous; 
but,  where  there  is  no  evidence  on  which  to  base 
a  judicial  determination,  it  has  no  jurisdiction, 
and  its  order  is  absolutely  void. — Partenfelder 
V.  People,  142  N.  Y.  S.  91^ 

XIII.  MERGER  AND  BAR  OF  CAUSES 
OF   ACTION   AND   DEFENSES. 

(B)  Causes  of  Action  and  Defeases  Hers- 
ed.  Barred,  or  Conclnded. 

§  594  (N.Y.Sup.)  An  action  for  conversion  of 
wood  and  to  recover  for  a  half  acre  of  growing 
potatoes  alleged  to  be  due  under  plaintiffs  con- 
tract of  employment  as  a  farm  laborer  held 
barred  by  a  former  judgment  for  plaintiff  for 
damages  for  breach  of  such  contract — Spragg 
V.  Barton,  142  N.  Y.  S.  616. 

§595  (N.Y.Sup.)  Where  plaintiff  had  a  run- 
ning account  against  defendant  for  goods  sold, 
and  recovered  judgment  and  received  satisfac- 
tion for  two  of  the  items  of  the  account,  which 
was  indivisible,  such  judgment  was  a  bar  to  an 
action  to  recover  the  other  items  of  the  balance 
of  the  account. — Frank  J.  Lennon  Co.  v.  New 
York  Mail  Co.,  142  N.  Y.  S.  483. 

XIV.  CONCLUSIVENESS   OF  ADJXn>I. 

CATION. 

<A)  Jndgrments   Conelnslve  la   General. 

§  649  (N.Y.Sup.)  A  judgment  predicated  on 
the  insufficiency  of  the  facts  alleged  is  on  the 
merits.— PoUak  t.  Dodge  Mfg.  Co.,  142  N.  Y. 
S.  495. 

§  656  (N.Y.Sup.)  A  judgment  entered  on  a 
demurrer  to  the  complaint  is  not  on  the  merits, 
when  predicated  on  the  omission  of  essential  al- 
legations of  facts,  which  may  be  supplied   bj 
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amendment.— Pollak  y.  Dodge  Mfg.  Co.,  142  N. 
Y.  S.  495. 

JUDICIAL  NOTICE. 

See  Evidence,  §  16. 

JUDICIAL  SALES. 

See  Mortgages,  {  SOT. 

JURISDICTION. 

See  Courts;  Criminal  Law,  IS  83,  97,  207; 
Executors  and  Administrators,  ||  194,  333 ; 
Habeas  Corpus,  ji  27;  Judgment,  |i  151,  498; 
Justices  of  the  Peace ;   Kecords,  |  9. 

JURY. 

See  Criminal  Law,  {  864;   New  Trial,  {  140. 

XI.   RIGHT  TO  TKIAI.  BT  JTRT. 

{28  (N.Y.Sup.)  A  referee  having  been  ap- 
pointed on  plaintiff's  motion  to  determine  issues 
on  tiie  defendant's  consent,  the  court,  on  re- 
versal of  a  judgment  entered  on  the  referee's 
report,  should  order  a  retrial  before  the  same 
or  another  referee,  as  provided  by  Code  Civ. 
Proc.  i  1011,  and  plaintiff  could  not  then  have 
a  trial  of  issues  to  a  jury. — Butterly  v.  Deer- 
ing,  142  N.  Y.  S.  1050. 

JUSTICES  OF  THE  PEACE. 

See  Costs,  {  22;  Criminal  Law,  gf  655,  864; 
Habeas  Corpus,  $  27. 

IV.   PBOGEDURE  IN   OIVII.  OASES. 

$80  (N.Y.Sup.)  Uuder  Code  Civ.  Proc.  |S 
2877,  3135,  providing  that  the  return  of  sum- 
mons shall  be  not  less  than  6  nor  more  than 
12  days  after  issue,  and  declaring  that  blanks 
in  mandates  issued  by  justices  of  the  peace 
must  be  filled  in,  a  summons  issued  by  a  jus- 
tice must  be  dated  correctly. — Richmond  Sales 
Co.  V.  MorrU.  142  N.  Y.  S.  244. 

{ 82  (N.Y.Sup.)  A  justice  of  the  peace  may 
not  act  on  his  own  personal  knowledge  of 
the  delivery  of  a  summons  to  the  person  deput- 
ed to  serve  it,  except  on  consent.— Richmond 
Sales  Co.  v.  Morris,  142  N.  Y.  S.  244. 

§  83  (N.Y.Sup.)  The  general  provision  for 
disregarding  errors  in  process  prescribed  by 
Code  Civ.  Proc.  §  23.  applies  only  to  courts 
of  record,  and  justices'  courts  acquire  jurisdic- 
tion only  through  a  strict  compliance  with  the 
statute. — Richmond  Sales  Co.  v.  Morris,  142 
N.  Y.  S.  244. 

Where  a  motion  to  dismiss  on  the  ground 
that  the  summons  did  not  comply  with  the 
statute  was  made,  the  clerical  error  in  the 
summons,  resulting  from  a  mistake  in  the  date 
on  its  issue,  could  not  be  disregarded ;  but, 
in  the  absence  of  an  amendment  to  correct  the 
error,   the  action  was  properly  dismissed. — Id. 

KIDNAPPING. 

See  Criminal  Law,  {  423;  Indictment  and  In- 
formation, f  169. 


I  I  (N.Y.Sup.)  The  offense  of  kidnapping,  de- 
nounced by  Penal  Law,  §  1250,  making  it  a 
felony  to  entice  away  or  detain  a  child,  with 
intent  to  conceal  him  from  his  parents  and  ex- 
tort a  reward,  is  a  continuing  one,  which  ex- 
tends from  the  time  of  the  talking  of  the  child 
until  the  obtaining  of  the  reward. — ^People  v. 
Micelli,  142  N.  Y.  S.  102. 

LANDLORD  AND  TENANT. 

See  Accord  and  Satisfaction;  Evidence,  §  442; 
Executors  and  Administrators,  g  131;  Fix- 
tures; Guaranty,  IS  50,  58:  Judgment,  §  106; 
Principal  and  Agent,  gg  100,  122. 

I.  CREATION  AND  EXISTENCE  OF 
THE  REI.ATION. 

g  5  (N.Y.Sup.)  Though  no  particular  words 
are  necessary  to  create  a  lease,  an  intention  of 
one  party  to  divest  himself  of  possession  and  of 
the  adverse  party  to  come  into  possession  for  a 
determinate  time  must  appear. — Ettinger  v. 
Christian  Sehuck  &  Co.,  142  N.  Y.  S.  481. 

g  (8  (N.Y.Sup.)  While  the  relation  of  landlord 
and  tenant  arises  only  by  agreement,  such  an 
agreement  may  ordinarily  be  implied  from  the 
fact  that  the  person  entitled  to  the  premises 
voluntarily  allows  another  to  enter  into  posses- 
sion.—Hershkopf  V.  Engel,  142  N.  Y.   S.  344. 

g  18  (N.Y.Sup.)  In  an  action  for  rent,  evidence 
held  iusufiicient  to  establish  the  making  of  an 
oral  lease  for  a  year.— Kleinberg  v.  Feinberg, 
142  N.  Y.  S.  378. 

n.  IiEASES  AND  AGREEMENTS  IN 
OENERAI- 

(A)   Reanliltes  nnd  Validity. 

g  22  (N.Y.Sup.)  An  instrument  reciting  that 
the  party  signing  it  agrees  to  give  the  unexpired 
term  to  a  third  person  when  ready  to  move,  and 
an  instrument  signed  by  the  third  person  recit- 
ing that  he  will  take  the  premises  when  vacated, 
create  an  agreement  for  a  lease,  and  the  third 
person,  never  taking  possession,  is  not  liable 
for  rent— Ettinger  v.  Christian  Schnck  &  Co., 
142  N.  Y.  S.  481. 

g  28  (N.Y.Suij.)  Where  defendant,  in  leasing 
a  building,  had  ample  opportunity  to  examine 
the  same  and  discover  the  falsity  of  certain  al- 
leged representations  made  by  plaintiff  as  to  the 
condition  of  the  premises  and  contemplated  im- 
provements, he  was  not  entitled  to  rely  thereon 
and  be  released  from  the  lease  because  of  their 
falsity.— Creamer  v.  Peshkin,  142  N.  Y.  S.  333. 

IV.   TERMS  FOR  TEARS. 
(B)  AaalcniBeiit,   SnblettlBK,  and   Mort- 


g  77  (N.Y.Sup.)  Plaintiff,  the  tenant  of  a  bar- 
ber shop,  who  sold  it  without  an  assignment  of 
the  lease  in  writing  as  required  by  the  statute, 
and  who  led  a  subsequent  purchaser  to  believe 
that  such  purchaser  was  the  tenant  of  the  own- 
er of  the  premises,  and  not  of  plaintiff,  held 
estopped  to  dispossess  such  purchaser. — Hersh- 
kopf V.  Engel,  142  N.  Y.  S.  344. 

g79  (N.Y.Sup.)  Where  a  lease  provided  that 
the  tenant's  right  to  recover  a  deposit  to  secure 
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performance  should  not  be  assignable,  an  as- 
signment of  the  lease  with  the  landlord's  con- 
sent did  not  pass  to  the  assignee  the  right  to 
recover  the  deposit  on  the  termination  of  the 
lease.— Wertheimer  v.  Marks,  142  N.  Y.  S.  331. 

VIZ.   PREMISES.  AND  ENJOTMEITT 

AND  USE  THEREOF. 

(D)  Bepalm,  lasuranee,  and  Improx** 

meats. 

S  150  (N.Y.Sap.)  Under  a  contract  and  lease, 
which,  among  other  things,  provided  that  the 
plans  for  the  building  should  be  submitted  to 
the  tenant  for  approval  before  its  erection,  held, 
that  the  tenant  was  bound  to  remove  obstruc- 
tions, consisting  of  the  projection  of  show  win- 
dows beyond  the  building  line  required  to  be 
removed.— Herald  Square  Kealty  C!o.  v.  Saks  & 
Co.,  142  N.  Y.  S.  808. 

(B)  lajvrles  from  Dangeroiu  or  D«feettTe 
Condition. 

i  162  (N.Y.Sup.)  Tenement  House  Law,  {  74, 
providing  that,  where  a  public  hall  in  a  tene- 
ment house  is  not  light  enough  In  the  daytime 
to  permit  reading  therein  without  artificial  light, 
certain  other  arrangements  may  be  made  by  dis- 
placing wooden  partition  doors  with  glass,  does 
not  require  the  landlord  to  maintain  the  hallway 
so  that  one  can  read  therein  in  the  daytime 
without  artificial  light. — Rosenzweig  v.  Klippel, 
142  N.  Y.  S.  465. 

f  164  (N.Y.Sup.)  There  is  no  implied  cove- 
nant from  the  letting  that  the  demised  prem- 
ises are  safe  to  live  in  or  fit  for  the  use  the 
tenant  intends  to  make  of  them,  and  therefore 
a  tenant  cannot  recover  damages  for  personal 
injuries  caused  by  defects  in  the  premises,  ex- 
cept on  the  ground  of  false  and  fraudulent  rep- 
resentations.—Benard  v.  Grenthal,  142  N.  Y.  S. 
328. 

§  166  (N.Y.Sup.)  A  landlord  is  liable  for  dam- 
ages to  goods  of  a  tenant  by  defects  in  that  part 
of  the  premises  retained  by  the  landlord  only 
when  he  had  notice  of  the  defects,  and  construc- 
tive notice  cannot  be  predicated  upon  the  exist- 
ence of  a  defect  not  discoverable  by  inspection. 
—Cohen  v.  Cotheal,  142  N.  Y.  S.  09. 

{  169  (N.Y.Sup.)  In  an  action  by  a  tenant 
against  his  landlord  for  the  flooding  of  his 
premises  because  of  a  leak  in  a  pump  in  con- 
trol of  the  landlord,  evidence  of  the  negligence 
of  the  plumbers  engaged  by  the  landlord  to 
thaw  out  frozen  pipes  and  pump  held  insufB- 
cient  to  go  to  the  jury. — Cohen  v.  Cotheal,  142 
X.  Y.  S.  99. 

(F)  EvlctloB. 

f  173  (N.Y.Sup.)  The  misconduct  of  the  ele- 
vator man  in  an  apartment  house,  in  throwing 
water  on  the  11  year  old  nephew  of  a  tenant's 
wife  and  in  applying  to  the  wife  an  insulting 
epithet  in  the  altercation  which  ensued,  does  not 
amount  to  a  constructive  eviction.— Manhattan 
Leasing  Co.  v.  Schleicher,  142  N.  Y.  S.  545. 

VIII.   RENT  ANB  ADVANCES. 
(A)   Rlshts  and  lilabllttles. 

I  186  (N.Y.Sup.)  Where  a  tenant,  having  paid 
rent  to  the  end  of  the  term,  removed  before  the 
term  expired,  but  did  not  surrender  the  premises, 
*'he    landlord's   entry   to   redecorate   the  prem- 


ises during  the  term  was  a  willful  trespass,  and 
rendered  her  liable  for  the  proportionate  amount 
of  the  rent  paid  for  such  period. — Helienberg 
V.  Schmidt,  142  N.  X.  S.  330. 

!  198  (N.Y.Sup.)  Under  Code  Ov.  Proc.  i 
2253,  providing  that  a  warrant  for  the  re- 
moval of  a  tenant  in  a  summary  proceeding 
cancels  the  lease,  but  does  not  prevent  recovery 
of  any  accrued  rent,  such  right  to  rent  is  not 
abridged  by  precepts  which  are  dismissed,  but 
continues  to  the  precept  upon  which  the  final 
order  is  based,  so  that,  where  the  subtenant 
was  dispossessed  on  September  13,  1912,  on 
final  precept  issued  Augrust  2,  1912,  the  tenant 
could  not  recover  the  September  nsnt. — Mc- 
Grory  v.  Lange,  142  N.  Y,  S.  301. 

(B)   Action*. 

f  223  (N.Y.Sup.)  A  tenant  at  a  monthly  rent- 
al, payable  on  the  1st  day  of  the  month  in 
advance,  who  is  virtually  evicted  by  the  pur- 
chaser at  a  mortgage  foreclosure  sale  taking 
possession  after  the  Ist  of  the  month,  may  by 
counterclaim  recover  from  the  landlord  the  val- 
ue of  the  balance  of  the  term. — Martin  v.  Crest 
Brand  Bandeau  Co.,  142  N.  Y.  S.  816. 

S23I  (N.Y.Sup.)  In  an  action  for  rent  dne 
on  a  lease,  evidence  held  insufficient  to  show 
misrepresentation  on  the  part  of  the  landlord 
as  to  the  condition  of  the  premises  or  concern- 
ing contemplated  improvements. — Creamer  v. 
Peshkin,  142  N.  Y.  S.  333. 

IX.  RE-ENTRT    AND    RECOVERT    OF 
POSSESSION  BT  I.ANDI.ORO. 

i  296  (N.Y.Sup.)  In  order  to  dispossess  his 
alleged  tenant,  plaintiff  must  establish  that  the 
relation  of  landlord  and  tenant  existed  between 
them.— Hershkopf  v.  Engel,  142  N.  Y.  S.  344. 

X.   RENTING   ON   SHARES. 

§  322  (N.Y.Co.Ct.)  Where  a  farm  lease,  provid- 
ing for  an  equal  division  of  the  products,  speci- 
fied that  all  teams  used  on  the  farm  should  be 
fed  from  the  undivided  products,  and  required 
the  lessor  to  furnish  12  cows,  but  made  no  pro- 
visions as  to  their  feed,  the  cows  are  to  be  fed 
from  the  undivided  hay,  and  not  from  the  les- 
sor's share.— People  v.  Pitt,  142  N.  Y.  &  873. 


See  Wills,  |  776. 


UPSE. 
LARCENY. 


See  Criminal  Law,  {§  13,  07;  False  Pretenses, 
S  7 ;  Indictment  and  Information,  It  73,  125; 
Sales,  S  226. 

I.   OFFENSES.  AND  RESPONSIBIUTT 
THEREFOR. 

S3  (N.T.Co.Ct.)  The  open  removal  of  a  load 
of  hay  from  the  premises  at  the  termination  of 
the  lease  by  the  lessee,  acting  under  advice  of 
counsel,  where  the  right  to  hay  was  disputed, 
is  not  larceny,  criminal  intent  being  lacking, 
especially  under  Penal  I^aw,  {  1306,  provid- 
ing that  the  open  appropriation  under  bona 
fide  claim  of  title  is  a  sufficient  defense  to  an 
indictment  for  larceny. — People  v.  Pitt.  142  N. 
Y.  g,  873. 
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8  14  (N.T.Snp.)  The  gist  of  the  offense  de- 
nounced by  Penal  Law,  i  1290,  providing  that 
any  person  who,  with  intent  to  defraud  the 
true  owner,  acquires  possession  by  fraud  or 
misrepresentations  of  any  property,  shall  be 
guilty  of  larceny,  Is  the  making  of  false  rep- 
resentations to  induce  the  owner  to  part  with 
bis  property;  consequently,  one  who  assisted  in 
a  plot  to  acquire  money  from  the  prosecuting 
witness  by  means  of  misrepresentations  is  guil- 
ty of  larceny. — People  v.  Arnstein,  142  N.  x.  S. 
842. 

i  15  (N.T.Sup.)  The  taking  and  conversion  of 
chattels  with  felonious  intent  by  one  having 
possession  of  them  with  consent  of  the  owner. 
such  possession  being  given  only  for  a  special 
purpose,  is  larceny. — Beichard  v.  Button,  142 
N.  t  ^.  936. 

LAW  OF  THE  CASL 

See  Appeal,  |g  1099,  1195. 

LEADING  QUESTIONS. 

See  Witnesses,  |  24S. 

LEASE. 

See  Landlord  and  Tenant 

LEGACY  TAX. 

See  Taxation,  ||  866-901. 

LIBEL  AND  SLANDER. 

I.   WORDS    Ain>    ACTS    ACTIONABLE. 
AND   LLABILITT   THEREFOR. 

{6  (N.T.Sup.)  A  newspaper  article,  stating 
that  plaintiff's  wife  committed  suicide,  owing 
to  her  weak  and  nervous  condition,  induced  by 
the  care  of  a  house  and  large  family,  Is  not 
libelous  per  se,  in  charging  that  plaintiff  failed 
in  his  duty  as  a  husband,  and  thus  indirectly 
caused  her  suicide. — tioldwasser  v,  Jewish  Press 
Pub.  Co.,  142  N.  Y.  S.  188. 

rv.   ACTIONS. 

<B)  Pmrtles.  Preliminary  Proceedlnv*,  tMt 
Fleadlns. 

8  89  (N.T.Sup.)  Where  an  alleged  libelous 
publication  of  an  article  concerning  plaintiff's 
preparation  of  certain  alleged  defective  plans 
for  the  city  of  New  York  did  not  charge  plain- 
tiff with  any  lack  of  professional  skill  and  dis- 
cretion, and  was  not  libelous  per  se,  the  com- 
plaint, charging  no  special  damages,  was  de- 
murrable.—Potter  T.  Pictorial  Review  Co.,  142 
N.   Y.   S.   208. 

LICENSES. 

See  Corporations,  |  657 ;    Intoxicating  Liquors. 
"  66,  108;    Municipal  Corporations,  8  719; 


u 


iroads,  |  274. 

LIENS. 

19ee  Attorney  and  Client,  {§  174-192;  Carriers, 
8  1&4;  Marshaling  Assets  and  Securities;  Me- 
chanics' Liens. 


LIFE  INSURANCE. 

See  Insurance. 

LIMITATION  OF  ACTIONS. 

See  Banks  and  Banking,  |  48. 

n.  OOMFTTTATION   OF  FEiaiOD   OF 
LIMITATION. 

(H)  Conuaseaoement  of  Action  or  Other 
Prooeedtnc. 

8  120  (N.T.Sup.)  The  running  of  the  limita- 
tion of  actions  against  New  York  City  by 
Greater  New  York  Charter,  §  261.  held  not  sus- 
pended under  Code  Civ.  Proc.  8  405,  by  the 
commencement  of  an  action  in  the  City  Court, 
of  which  it  had  no  jurisdiction. — Gaines  v.  City 
of  New  York,  142  N.  Y.  S.  401. 

LIQUOR  SELLING. 

See  Intoxicating  liquors. 

LIS  PENDENS. 

See  Mnnicipal  Corporationa,  {  378. 

LITERARY  PROPERTY. 

86  (N.Y.Snp.)  That  a  playwright  may  have 
used  poor  judgment  in  selling  his  interest  in  a 
play,  which  subsequently  proved  very  profitable 
to  the  buyer,  entitles  him  to  no  relief  from  the 
courts.— Hackett  v.  Walter,  142  N.  Y.  S.  209. 

89  (N.Y.Sup.)  Evidence  in  a  playwright's  ac- 
tion to  enjoin  the  production  of  a  play,  which 
was  the  joint  work  of  defendant  and  himself, 
held  insufficient  to  sustain  his  contention  that 
he  had  been  induced  by  fraud  to  part  with  his 
interest  in  such  play.— Hackett  v.  Walter,  142 
N.  Y.  S.  200. 

LIVERY  STABLE  KEEPERS. 

1 7  (N.Y.Sup.)  Where  plaintiff,  storing  au- 
tomobiles of  defendant  and  furnishing  supplies 
while  they  were  stored,  recognized  his  liability 
for  a  gas  tank  stolen  from  a  car  while  in 
storage  and  agreed  to  replace  it  without  charge, 
defendant  must  be  allowed  the  value  of  the 
tank  in  the  settlement  of  plaintiff's  claim  for 
storage  and  supplies. — University  Garage  t. 
Heiser,  142  N.  Y.  S.  316. 

LOANS. 

See  Money  Lent 

LOCAL  OPTION. 

See  Intoxicating  Liquors. 

LUNATICS. 

See  Insane  Persons. 

MALICIOUS  PROSECUTION. 

IL  WANT   or  PROBABLE   CATTSE. 

8  18  (N.Y.Sup.)  Where  a  person  who  had 
dropped  five  cents  in  the  ticket  box  of  a  rapid 
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transit  company  took  from  the  station  window 
the  change  of  another  person  after  being  told 
that  it  was  not  intended  for  her,  there  was 
probable  cause  for  her  arrest. — Dobbs  v.  Inter- 
borough  Rapid  Transit  Co.,  142  N.  Y.  S.  1044. 

V.  ACTIONS. 

!  64  (N.Y.Sup.)  In  an  action  for  maliciously 
prosecuting  plaintiff  for  stealing  a  nickel,  evi- 
dence held  insufficient  to  support  a  finding  of 
want  of  probable  cause. — Dobbs  ▼.  Interborougb 
Kapid  Transit  Co.,  142  N.  X.  S.  1044. 

MANDAMUS. 

See  Municipal  Corporations,  8  63 ;   Taxation,  } 
901. 

n.   SUBJECTS   AND   FTTBFOSES    OF 
REI.IEF. 

(O)  Acta  SBd  Proceeding;"  of  PrlTSte  Cor- 
porations and  Individuals. 

§  129  (N.T.Snp.)  The  small  interest  of  a  stock- 
holder is  not  ground  for  refusing  mandamus, 
on  his  being  denied  an  inspection  of  the  books 
of  the  corporation. — In  re  Hitchcock,  142  N.  T. 
S.  247. 

A  stockholder,  whose  demand  for  inspection 
of  the  corporation's  books,  on  the  question 
whether,  as  reported,  its  bonds  were  redeemed 
at  a  price  above  the  market  value,  is  refused 
Is  entitled  to  mandamus,  to  enable  him  to  ac- 
quire information  relative  to  requiring,  or  in- 
stituting, suit  against  the  directors. — Id. 

m.  J1TBISDICTION.  PROCEEDINGS. 
AND  BEUEF. 

8  160  (N.Y.Sup.)  Since,  under  Code  Ciy. 
Proc.  J  2067,  an  alternative  writ  of  mandamus 
may  be  granted  ex  parte,  the  court  had  power 
to  grant  an  alternative  writ  upon  denying  a 
peremptory  writ,  though  the  alternative  writ 
was  not  specially  prayed  for. — In  re  Dooley,  142 
N.  Y.  S.  366. 

{181  (N.Y.Sup.)  Material  allegations  on  which 
mandamus  is  sought  being  denied,  the  issue  of 
fact  thus  raised  must  be  tried,  and  determined 
in  relator's  favor,  after  issuance  of  an  alter- 
native writ,  before  a  peremptory  writ  may  is- 
sue.—In  re  Hitchcock,  142  N.  Y.  S.  247. 


MANDATE. 


See  Mandamna 


MANSLAUGHTER. 

See  Homicide. 

MARKET  VALUE 

See  eminent  Domain,  {{  132,  202. 

MARRIAGE. 

See  Divorce;   Husband  and  Wife. 

1 58  (N.Y.Sup.)  An  infant,  who  marries  un- 
der tile  age  of  18  years  with  the  written  con- 
sent of  her  mother,  bnt  leaves  her  husband 
before  she  arrives  at  that  age,  is  entitled  to 
sue   to  annul   the  marriage,   under  Code  Civ. 


Proc.  f  1743.  Bubd.  1.— Mnndell  ▼.  Ck»ter,  142 
N.  Y.  8.  142. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

8  I  (N.Y.Sup.)  Where  notes  indorsed  by  B. 
were  given  by  a  contractor  to  a  bank  for  ad- 
vances to  enable  him  to  perform  city  contracts, 
and  an  assignment  of  the  proceeds  from  the 
city  was  made  to  secure  payment  of  the  notes, 
there  was  but  one  fund  applicable  to  the  pay- 
ment of  the  bank's  debt,  so  that  the  doctrine 
of  marshaling  assets  was  not  applicable  in  fa- 
vor of  lien  creditors  of  the  contractor. — C.  T. 
Willard  Co.  v.  City  of  New  York,  142  N.  X. 
S.  11. 

MASSES. 

See  Wills,  {  733. 

MASTER  AND  SERVANT. 

See  Banks  and  Banking,  8  138;  Evidence,  81 
123,  220,  271;  Judgment,  8  343;  Municipal 
Corporations,  8  218;  Release,  88  20,  65,  57; 
Witnesses,   8   37. 

I.   THE   BEI.ATION. 

(C)  Termination    and   IMscIiarvo. 

821  (N.Y.Sup.)  A  contract  of  employment, 
which  was  for  a  definite  time,  held  not  convert- 
ed into  one  anthorissing  the  discharge  of  the  em- 
ploye as  "unsatisfactory"  by  recitals  that  the 
employ^  "is  desirous  of  obtaining  and  filling 
such  position  to  the  satisfaction  of  the  em- 
ployer.—Heller  V.  Bodensiek,  142  N.  Y.  S.  496. 

830  (N.Y.Sup.)  Refusal  of  an  actor  hired  by 
a  theatrical  manager  to  play  parts  assigned  to 
him  justifies  his  discharge,  but  the  manager  not 
annulling  the  contract  on  that  ground  may  not 
subsequently  rely  thereon.— Standing  v.  Brady, 
142  N.  Y.  S.  6.'>6. 

840  (N.Y.Sup.)  Evidence,  in  an  action  for 
wrongful  discharge  from  defendant's  employ, 
held  to  sustain  a  finding  that  defendant  was  not 
actually  dissatisfied  with  plaintiff's  services,  but 
merely  feigned  dissatisfaction  as  an  excuse  for 
discharging  him.— Beiner  v.  Goets,  142  N.  Y.  S. 
530. 

n.   SERVICES    AND    COMPENSATION. 

(A)  Pertormaaoe  of  Servleea. 

8  66  (N.Y.Sup.)  Evidence  held  sufficient  to 
justify  a  jury  in  finding  that  the  loss  sustained 
by  the  plaintiff,  who  had  accepted  a  chattel 
mortgage  based  upon  an  appraisal  of  personal 
property  made  by  the  defendant,  was  due  to 
the  negligence  of  the  defendant. — S'avarre  Hotel 
&  Importation  Co.  t.  American  Appraisal  Co., 
142  N.  Y.  S.  89. 

m.   IXASTER'S    I-IABIIilTr   FOR    IN- 
JURIES   TO   SERVANT. 

(B)  Tools,  Haoliliterr,  Appllaneea,  mad 
Places  for  'Worlc 

8  107  (N.Y.Sup.)  The  timbers  used  to  hold  the 
earth  out  of  an  excavation  for  a  sewer  are 
stays  within  Labor  Law,  8  8,  providing  that  a 
master  shall  not  furnish  his  servant  engaged  in 
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the  erection  of  a  stmctnre  with  any  unsafe 
■tajs;  and  a  concrete  sewer  is  a  structure. — 
Armenti  ▼.  Brooklyn  Union  Gas  Co.,  142  N.  Y. 
S.  420. 

g  116  (N.Y.SUP.)  Labor  Law,  {f  18,  19,  rela- 
tive to  scafColding  furnished  by  employers  to 
employ^  applies  to  municipal  corporations,  es- 
pecially when  engaged  in  a  private  corporate 
enterprise,  in  view  of  section  4,  relative  to  the 
liability  of  municipal  officers  for  violatine  that 
law,  and  General  Oonatruction  Law,  |  37,  de- 
fining "person." — Ackert  v.  CSty  of  New  York, 
142  N.  Y.  S.  65. 

f  125  (N.Y.Snp.)  Labor  Law,  {  18,  provid- 
ing that  a  person  employing  another  to  perform 
any  work  shall  not  furnish  stays  or  other  me- 
chanical contrivances  which  are  unsafe,  ren- 
ders the  master  liable  for  injuries  caused  by 
an  unsafe  stay,  regardless  of  his  knowledge. — 
Armenti  v.  Brooklyn  Union  Gaa  Co.,  142  N. 
Y.  S.  420. 

§  128  (N.Y.Sup.)  Under  Labor  Law,  §  18.  rel- 
ative to  the  furnishing  of  defective  scaffolding 
by  employers,  an  employer  was  not  liable  for 
a  painter's  injuries,  caused  by  his  platform  giv- 
ing way,  due  to  a  fellow  employfi  s  improperly 
and  unnecessarily  throwing  his  weight  and  ex- 
erting his  strength  with  great  violence  against 
a  brace  of  a  horse  supporting  the  platform.— 
Ackert  v.  City  of  New  York,  142  N.  Y.  S.  65. 

(O)  Methods  •(  'Woric,  Rules,  and  Orders. 

{  130  (N.Y.Sup.)  In  an  action  for  injuries  to 
a  servant  by  the  skidding  of  an  exhibit  in  a 
museum  as  it  was  bein^  lowered  from  an  upright 
to  a  horizontal  position,  defendant  held  not 
guilty  of  actionable  negligence  in  the  method 
adopted.— Duke  v.  American  Museum  of  Natural 
History,  142  N.  Y.  S.  804. 

(B)  Fellow  Servants. 

i  182  (N.Y.Sup.)  Labor  Law.  as  amended  in 
1010  (Laws  1910,  c.  352),  makes  a  master  li- 
able for  any  negligent  act  of  an  employ^  as 
superintendent,  even  in  what  would  otherwise 
be  a  detail  of  the  work.— Svendsen  v.  Frank 
McWilliams,  142  N.  Y.  S.  606. 

{  182  (N.Y.Sup.)  Bemoval  of  a  winch  clutch 
from  the  barrel  wheel  by  defendant's  superin- 
tendent because  the  noiae  thereof  interfered 
with  whistle  signals  as  the  winch  was  being 
used,  the  result  of  which  was  to  cause  injury 
to  a  workman  at  the  winch,  held  a  mere  detail 
of  the  work,  and  not  an  act  of  superintendence 
for  which  the  master  would  be  liable  under 
Laws  N.  J.  1909,  c  83.— Borckmann  v.  Terry 
Const.  Co.,  142  N.  Y.  S.  645. 

i  192  (N.Y.Sup.)  A  gateman  at  a  railroad 
crossing  held  an  emergency  employ^  of  an  ex- 
press company  while  assisting  the  expressman 
with  express  and  baggage,  and,  he  being  the 
gateman  8  fellow  servant  while  so  employed, 
the  gateman  could  not  recover  from  the  express 
company  for  injuries  sustained  by  reason  of 
the  expressman's  negligence.— Cannon  v.  Fargo, 
142  N.  Y.  S.  1056. 

§  193  (N.Y.Snp.)  A  telephone  company,  whose 
pole  had  fallen  across  a  trolley  wire  of .  the 
street    railroad    company,    for    which    plaintiff 


worked,  held  responsible  for  the  negligence  of 
its  employes  in  sawing  the  pole,  while  plaintiff 
and  a  fellow  employe  of  the  railroad  company 
were  engaged  in  holding  its  weight  off  the  trol- 
ley wire,  pursuant  to  orders  from  plaintiffs  em- 
ployer to  remove  it  after  it  had  fallen  across 
the  trolley  wire;  iilaintiff  not  being  a  fellow 
servant  of  the  telephone  company's  employes. 
—Williams  v.  New  York  Telephone  Co.,  142  N. 
Y.  S.  234. 

(6)   Oontrlbntory    NevI'venee    of    Servant. 

§228  (N.Y.Sup.)  Labor  Law,  {  202a,  added 
by  Laws  1910,  c.  352,  providing  that  on  the 
trial  of  any  action  brought  by  an  employ^,  or 
his  personal  representative,  to  recover  damages 
for  negligence,  contributory  negligence  of  the 
injured  employ^  shall  be  a  defense,  to  be  plead- 
ed and  proved  by  the  master,  is  not  retroactive. 
-Clancy  v.  New  York,  N.  H.  &  H.  B.  Co..  142 
N.  Y.  S.  258. 

Code  Civ.  Proc.  §  841b,  not  having  gone  into 
effect  at  the  time  of  the  disposition  of  the  case, 
will  not  relieve  the  plaintiff,  in  an  action  for 
the  death  of  a  servant,  from  the  necessity  of 
proving  the  servant's  freedom  from  contributor; 
negligence.- Id. 

(H)  Actions. 

S  256  (N.Y.Sop.)  A  complaint  in  an  action  for 
injuries  to  an  employe,  which  alleges  that  he 
used  a  stepladder  supplied  by  the  employer, 
which,  without  fault  of  the  employe,  broke,  that 
pridff  to  the  accident  the  employer  had  used 
it,  and  knew  that  it  war  unfit  for  use,  and  that 
on  the  day  of  the  accident  he  represented  that 
the  ladder  had  been  repaired,  and  directed  the 
employe  to  use  it,  states  a  cause  of  action  as 
against  a  demurrer.— Cooper  v.  Fleischman,  142 
N.  Y.  S.  355. 

1 258  (N.Y.Snp.)  A  complaint,  in  an  action 
for  the  death  of  a  servant  killed  by  the  falling 
of  land  into  an  excavation  for  a  sewer,  held 
sufficient  to  charge  the  master  with  liability 
under  Labor  Law,  §  18,  providing  that  a  mas- 
ter shall  not  furnish  his  servant  engaged  in  the 
erection  of  a  structure  with  any  unsafe  stays. — 
Armenti  v.  Brooklyn  Union  Gas  Co.,  142  N.  Y. 
S.  420. 

§265  (N.Y.Sup.)  The  rule  res  ipsa  loquitur 
does  not  apply  where  the  evidence  shows  that 
the  accident  to  the  employe  might  have  occur- 
red from  the  negligence  of  a  coemploye,  and  not 
from  a  defect  in  the  appliances. — Perry  v.  Hud- 
son &  M.  R.  Co.,  142  N.  Y.  S.  768. 

§  278  (N.Y.Sup.)  In  a  painter's  action  for  in- 
juries, evidence  held  insufficient  to  show  that 
the  scaffolding  upon  which  he  was  working  was 
not  80  constructed  as 'to  bear  four  times  the 
maximum  weight  to  be  placed  thereon  when  in 
use,  as  required  by  Labor  Law,  {  19.— Ackert 
V.  City  of  New  York,  142  N.  Y.  S.  66. 

§278  (N.Y.Sup.)  In  an  action  for  injury  to 
an  employe  sustained  while  riding  on  an  eleva- 
tor, evidence  held  insufficient  to  take  the  case 
to  the  jury  on  the  issue  of  the  employer's  neg- 
ligence.—Perry  V.  Hudson  &  M.  B.  Co.,  142  N. 
Y.  S.  768. 

S278  (N.Y.Co.Ct.)  In  an  action  by  a  servant 
for  injuries  from  a  kick  by  his  master's  horse. 
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evidence  Aeld  to  show  that  the  horse  was  vi- 
cious and  that  the  master  had  Icnowledee  of 
that  fact.— Leonard  v.  Donohoe,  142  N.  Y.  S. 
1079. 

1 281  (N.Y.Sup.)  In  an  action  for  the  wrong- 
fal  death  of  a  servant,  evidence  held  insufficient 
to  show  the  servant's  freedom  from  contribaton 
negligence.— Clancy  v.  New  York,  N.  H.  &  Bf. 
R.  Co.,  142  N.  Y.  8.  25a 

{ 286  (N.Y.Sup.)  In  fireman's  action  for  in- 
juries due  to  explosion  of  water  gauge  which  he 
bad  just  placed  on  a  boiler,  evidence  as  to  his 
superior  officer's  negligence  in  furnishing  an 
improper  gauge  held  to  make  a  question  for  the 
jury.— Butler  v.  Henry  Steers,  142  N.  Y.  S.  223. 

rV.   I.IABILITIES    FOB    INJTTRIES    TO 

THIRD   PERSONS. 

(A)  Aets  or  OmlsBtoas  of  Berrant. 

J  302  (N.Y.Sup.)  An  automobile  company  is 
liable  for  an  injury  done  by  one  of  its  cars  in 
charge  of  an  employ^  only  when  the  employe  is 
using  it  upon  the  master's  business,  and  so. 
where  he  was  using  it  purely  for  his  individual 
benefit,  the  master  is  not  liable. — Siegel  y. 
White  Co.,  142  N.  Y.  S.  3ia 

(B)  'Worlc   of  Independent   Oontrnetor. 

1 32 1  (N.Y.Sup.)  Under  Labor  Law,  |  18, 
providing  that  a  person  employing  or  directing 
another  to  perform  lalrar  in  the  erection  of  a 
building  shall  not  furnish  unsafe  scaffolding,  a 
contractor  is  liable  for  the  death  of  a  sub- 
contractor caused  hy  the  falling  of  a  scaffold 
when  a  derrick  used  by  an  independent  con- 
tractor was  permitted  to  lean  against  it,  if  the 
contractor  knew  or  could  have  known  of  its 
unsafe  condition. — Lester  v.  Graham,  142  N.  Y. 
8.  739. 

(C)   Actions. 

§  330  (N.Y.Sup.)  In  an  action  to  recover  for 
the  death  of  a  subcontractor  caused  bv  the 
falling  of  a  scaffold  erected  by  the  principal 
contractor,  evidence  held  sufficient  to  show  that 
the  principal  contractor  knew,  or  should  have 
known,  of  the  unsafe  condition  of  the  scaffold, 
caused  by  a  derrick  leaning  against  it— Lester 

V.  Graham,  142  N.  Y.  S.  739. 

1 330  (N.Y.Sup.)  In  an  action  for  personal 
injuries  caused  by  an  elevator,  it  will  be  pre- 
sumed that  the  operator  was  the  employe  of 
the  landlord,  where  the  lease  required  him  to 
furnish  elevator  service.- Harvey  v.  Proctor,  l42 
N.  Y.  S.  769. 

MATERIALITY. 

See  Alteration  of  Instruments. 

MECHANICS'  LIENS. 

See  Municipal  Corpoiation*,  |  878. 

VI.  WAIVER,  DISCHARGE,  REI.EA8E, 

AND  SATISFACTION. 

(B)   Bond   or   Deposit   to    PreTent   or   Dls- 
charse  Uen. 

S  227  (N.Y.Sup.)  Surety  on  bond  given  to  dis- 
charge mechanic's  lien  held  not  liable,  where 
plaintiff  failed  to  establish  a  lieu,  but  recovered 


a  personal  judgment  against  the  contractor.— 
Fitzpatrick  r.  Devlin,  142  N.  Y.  S.  689. 

.  VIZ.  ENFORCEMENT. 

§  304  (N.Y.Sup.)  A  complaint  which  does  not 
state  a  cause  of  action  to  enforce  a  lien  l>e- 
cause  of  insufficient  notice,  but  which  sustains 
a  common-law  action  for  the  debt,' authorizes  a 
personal  judgment,  as  against  a  demurrer, 
though  the  complaint  so  far  as  it  seeks  the  en- 
forcement of  the  lien  is  demurrable. — Henderson 
V.  Jackson  Amusement  Co.,  142  N.  Y.  S.  701. 


MEETINGS. 


See  Towns,  |  2& 

MILITIA. 

See  Officers,  {  80. 

§4  (N.Y.Sup.)  County  held  liable  for  com- 
pensation and  expenses  of  National  Guard,  or- 
dered out  by  Supreme  Court  justice,  even  though 
he  had  no  authority,  under  Military  Law,  gS 
116,  211,  where  the  Governor  and  Major  Gen- 
eral did  not  recall  his  order.— Welch  v.  Bard, 
142  N.  Y.  S.  26. 

i  15  (N.Y.Sup.)  The  issuance  of  an  order  by 
a  Supreme  Court  justice  calling  upon  the  Na- 
tional Guard  for  aid  in  case  of  an  unlawful  or 
riotous  assembly,  etc.,  under  Code  Cr.  Proc.  i 
ill,  and  Military  Law,  |  115,  is  conclusive  of 
the  existence  of  the  facts  justifying  it— Welch 
V.  Bard,  142  N.  Y.  S.  26. 

MISJOINDER. 

See  Pleading,  i  193. 

MODIFICATION. 

See  Contracts,  ({  232,  248. 

MONEY  LENT. 

{  7  (N.Y.Sup.)  In  an  action  to  recover  a  loan 
of  $100,  in  which  defendants  testified  that  they 
had  paid  $14  interest  for  each  of  three  years,  but 
in  which  plaintiff  claimed  to  have  received  only 
$8  for  expenses,  a  judgment  for  plaintiff  for 
$68  must  be  set  aside  as  not  sustained  by  the 
evidence.— £>e  Blasi  v.  Taddonio,  142  N.  X.  S. 
271. 

MONEY  RECEIVED. 

{ 6  (N.Y.Sup.)  Money  wrongfully  obtained 
and  received  by  another  in  good  faith  in  the 
usual  course  of  business  and  in  partial  liqui- 
dation of  an  actually  existing  indebtedness  can- 
not be  followed  by  the  one  from  whom  it  has 
been  obtained  from  the  fraud  of  a  third  per- 
son.—Carlisle  V.  Norris,  142  N.  Y.  &  393. 

MORTGAGES. 

See  Chattel  Mortgages;  Constitutional  Law.  S 
146;  Corporations,  |  479;  Fraud,  |{  9,  58, 
60;  Fraudulent  Conveyances,  S  314;  Hus- 
band and  Wife,  |  14 ;   Partition,  |  116. 
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X.  FOBEOIiOSTTBE  BT  ACTION. 
(B)  RlRht  to  Foreclose  and  Dcfenaes. 

S40t  (N.T.Sup.)  An  election  to  have  the 
whole  debt  secured  by  a  mortgage  due  upon  a 
default  by  the  mortgagor,  pursuant  to  a  pro- 
Tision  for  guch  election  in  the  mortgage,  may 
be  made  by  an  assignee  as  if  made  by  the  mort- 
gagee himself.— Corporate  Investing  Co.  v. 
Gracehull  Realty  Co.,   142  N.  Y.  S.  131. 

Assignee  of  mortgage  held  entitled  to  elect  to 
have  the  whole  debt  due  upon  the  mortgagor's 
default,  without  the  consent  of  the  assignor,  al- 
though the  aasignor  had  retained  an  interest  in 
the  mortgage  debt— Id. 

t4i5  (N.T.Co.Gt)  In  foredosure,  evidence 
held  to  require  the  assignee  of  the  mortgage  to 
accept  a  tender  made  on  the  amount  due  there- 
of, and  to  either  assign  or  discharge  the  mort- 
gage with  costs. — Bond  &  Mortgage  Guarantee 
Co.  V.  White,  142  N.  Y.  S.  103a 

(I)  Jndsntent    or   Deeree    and   BKeentlon. 

1 497  (N.Y.Sup.)  Where  the  assignor  of  a 
mortgage  retained  an  interest  in  the  mortgage 
debt,  her  rights  could  be  finally  determined  in 
an  action  to  foreclose  brought  by  the  assignee, 
and  the  judgment  therein  protected  the  mort- 
gagor from  any  subsequent  action  by  her, 
whether  she  was  made  a  plaintiff  or  a  defend- 
ant.— Corporate  Investing  Co.  ▼.  Gracehull  Real- 
ty Co.,  142  N.  Y.  S.  131. 

(J)   Sale. 

§  507  (N.Y.Sup.)  The  referee  for  sale  in  mort- 
gage foreclosure  should  control  the  proceedings, 
and  counsel  for  plaintiff  is  not  to  choose  the 
date  for  sale,  place  the  advertising,  and  select 
the  .auctioneer.— Van  Boskerck  ▼.  Hayward,  142 
N.  Y.  S.  412. 

(N)  Vees  and  Coat*. 

{582  (N.Y.Sup.)  On  motion  to  compel  pay- 
ment of  fees  and  disbursements  of  referee  for 
sale  on  mortgage  foreclosure,  held,  that  a  ref- 
erence to  ascertain  facts  as  to  who  controlled 
the  sale  could  be  ordered. — Van  Boskerck  t. 
Hayward,  142  N.  Y.  S.  412. 

MOTIONS. 

See  Appeal,  1 127 ;  Attorney  and  Client,  {  126 ; 
New  Trial;  Pleading,  fi  343-367 ;  Records, 
19. 

MUNICIPAL  CORPORATIONS. 

See  Appeal,  i  173;  Counties;  Courts,  {{  42, 
188j  189,  190,  485;  Dedication,  ;§  31,  37; 
Eiminent  Domain,  i  101 ;  Limitation  of  Ac- 
tions; Master  and  Servant,  {  116:  Schools 
and  School  Districts ;  Statutes,  S  162 ;  Towns; 
Waters  and  Water  Courses,  §§  201,  203. 

n.   aOTTXNXETITAL    POWERS     AND 
FUNCTIONS  IN  OENERAI.. 

§  63  (N.Y.Sup.)  Any  discretion  vested  by 
statute  in  a  municipal  explosives  commission 
as  to  the  adoption  of  regulations  governing  the 
storage  of  explosives  is  not  reviewable  by  the 


courts.— Joscelyn  Stable  Co.  v.  Johnson,  142  N. 
Y.  S.  643. 

On  petition  for  writ  of  mandamus  directed  to 
municipal  authorities,  held,  that  no  issue  was 
presented  as  to  the  unreasonableness  of  a  reg- 
ulation denying  garage  permits,  unless  the 
premises  were  provided  with  an  apparatus  for 
the  purpose  of  preventing  volatile  inflammable 
oils  flowing  into  the  sewer,  where  it  was  uncon- 
tradicted that  there  were  devices  on  the  market 
which  would  reduce  to  a  minimum  the  risk  of 
oils  in  the  sewer.— Id. 

V.   OFFIOEBS.   AGENTS,   AND   EM- 
PliOT^S. 

(A)   Municipal  Ofllecra  In   Oeneral. 

f  145  (N.Y.Snp.)  Although  the  statutory  pro- 
visions applicable  to  a  village  treasurer's  bond 
used  the  word  "bond"  and  the  word  "undertak- 
ing" in  the  singular,  where  the  village  trustees 
required  security  in  the  sum  of  $25,000,  the 
executio^i  of  two  bonds,  one  for  $10,000  and 
one  for  $15,000,  was  not  unauthorized.— Trus- 
tees of  ViUage  of  Bath  v.  McBride,  142  N.  Y. 
S.  1014. 

Where  village  trustee  required  the  village 
treasurer  to  give  security  in  the  sum  of  $25,000 
and  he  executed  two  bonds,  one  for  $15,000, 
which  was  approved  the  same  day,  and  one  for 
$10,(X)0,  approved  some  time  later,  the  approval 
of  the  $10,000  bond  did  not  constitute  a  modifi- 
catiou  of  the  resolution  fixing  the  amount  of  se- 
curity required. — Id. 

Failure  of  one  of  two  txinds  given  by  village 
treasurer  to  conform  to  the  statute  and  its  ap- 
parent limitation  in  its  scope  to  a  portion  of  the 
village  moneys  held  not  to  affect  the  other  bond 
which  conformed  to  the  statute. — Id. 

Village  treasurer's  bond  for  part  of  the 
amount  required  by  the  village  trustees  which 
did  not  conform  to  the  statute  and  apparently 
covered  only  one  fund  held  enforcible  as  a  com- 
mon-law bond  at  least  as  to  that  fund  to  the 
extent  of  the  penalty. — Id. 

Under  Village  Law,  8  58,  and  Bath  Village 
Charter  (Laws  1895,  c.  785)  tit.  8,  §  3,  board  of 
trustees  of  Bath  after  approval  of  village  treas- 
urer's bond  held  to  have  power  to  require  the 
giving  of  another  concurrent  or  additional  bond. 
—Id. 

Under  ViUage  Law,  §  58,  additional  bond  by 
village  treasurer  required  by  board  of  trustees 
given,  accepted,  and  approved  by  formal  resolu- 
tion held  valid,  even  though  the  board's  action 
in  requiring  the  new  bond  was  informal,  and 
without  evidential  record  in  its  minute  book. 
-Id. 

$  162  (N.Y.Sup.)  Interest  ^aid  by  a  bank  on 
village  funds  deposited  therein  by  the  village 
treasurer  belonged  to  the  village. — Trustees  of 
Village  of  Bath  v.  McBride,  142  N.  Y.  S.  1014. 

i  170  (N.Y.Snp.)  Where  village  trustees  did 
not  designate  depository  as  required  by  Village 
Law,  §  81,  but  permitted  a  village  treasurer  to 
select  his  own  bank  of  deposit,  he  was  liable  for 
detiosits  lost  through  the  failure  of  the  bank  in 
which  they  were  kept.— Trustees  of  Village  of 
Bath  V.  McBride,  142  N.  Y.  S.  1014. 

Acceptance  by  village  trustees  of  offer  by  bank 
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to  pay  interest  on  Tillage  fund  and  arceptance 
of  interest  held  not  to  constitute  a  designation 
uf  the  bank  as  depository  for  the  village  funds, 
HO  as  to  relieve  the  treasurer  of  liability  for 
their  loss  through  the  failure  of  the  bank.— Id. 

§  172  (N.Y.Sup.)  Village  treasurer,  who  was 
also  employ^  of  bank  in  which  former  treasurer 
kept  village  funds,  held  to  have  received  custody 
of  such  funds  and  become  liable  therefor  to  the 
village,  where  they  were  transferred  to  his  ac- 
count on  the  books  of  the  bank  without  any 
cheek  from  the  former  treasurer. — Trustees  of 
Village  of  Bath  v.  McBride,  142  N.  Y.  S.  1014. 

I  173  (N.Y.Sup.)  Under  PubUc  Officers'  Law, 
§  12,  where  a  village  treasurer  gave  two  bonds, 
one  of  which  was  approved  on  the  day  it  was 
executed  and  the  other  some  time  later,  the  dif- 
ference in  the  dates  of  approval  did  not  affect 
the  liability  of  the  sureties  on  the  bonds. — Trus- 
tees of  Village  of  Bath  v.  McBride,  142  N.  Y.  S. 
1014. 

Village  treasurer  and  sureties  held  not  reliev- 
ed of  liability  because  one  of  the  sureties  was  a 
village  trustee,  and  had  the  active  management 
of  the  bank,  the  failure  of  which  caused  loss  to 
the  village. — Id. 

Where  a  village  treasurer's  bond  was  joint 
and  several,  it  was  optional  with  the  village  to 
sue  or  refrain  from  suing  such  of  the  parties 
as  it  desired. — Id. 

The  receipt  by  a  village  after  the  resignation 
of  its  treasurer  of  a  dividend  on  village  funds 
deposited  by  the  treasurer  in  a  bank  which  be- 
came bankrupt  was  not  a  waiver  of  its  rights 
on  the  villace  treasurer's  bond,  nor  did  it  indi- 
cate a  previous  designation  of  such  bank  as  the 
depository  of  its  funds. — Id. 

Liability  of  village  treasurer's  surety  held  not 
lessened  by  representations  of  another  surety 
that  the  bond  executed  by  him  did  not  cover  a 
particular  fund,  although  the  surety  making  the 
representations  was  a  village  trustee  as  well  as 
part  owner  of  the  bank  where  the  funds  were 
expected  to  be  deposited. — Id. 

Where  the  village  treasurer's  sureties  assumed 
their  obligations  by  separate  instruments,  their 
duties  and  liabilities  were  the  same  as  though 
they  had  joined  in  a  single  instrument. — Id. 

Under  a  village  treasurer's  bond  conditioned 
for  the  faithful  performance  of  the  treasurer's 
duty,  upon  the  treasurer's  failure  to  pay  over 
on  demand  the  funds  of  the  village  which  had 
come  into  his  possession  to  the  proper  party,  the 
treasurer  and  the  sureties  became  liable  on  the 
bond.— Id. 

(B)  Mnniolpal    Departments    and    Olllceni 
Thereof. 

§  185  (N.Y.Sup.)  Evidence  on  a  patrolman's 
appeal  from  his  dismissal  from  the  police  de- 
partment after  hearing  of  charges  held  suffi- 
cient to  justify  a  conclusion  of  the  commis- 
sioner of  public  works  that  there  had  been  a 
violation  of  the  rule  requiring  an  officer  to  re- 
port upon  the  circumstances  attending  his  leav- 
ing big  beat  while  on  duty. — Quay  v.  Wege,  142 
N.  y.   S.  618. 

Upon  a  review  of  bearing  by  the  commission- 
er of  public  safety  on  charges  against  a  police- 
man, questions  of  law  alone  are  presented. — Id. 


(C)  Asemts  and  BmpIoySa. 

{218  (N.Y.Sup.)  If  petitioner  was  appointed 
to  the  position  of  stationary  engineer  in  the 
Jamaica  distx>sal  plant  as  a  distinct  position, 
and  not  appointed  generally  as  a  stationary  en- 
gineer in  tne  bureau  of  sewers  or  department 
of  public  works,  and  merely  assigned  to  duty 
in  the  Jamaica  disposal  plant,  be  is  not  enti- 
tled to  reinstatement,  though  he  is  a  veteran 
volunteer  fireman ;  buL  if  he  was  appointed 
generally,  he  is  entitled  to  reinstatement. — In 
re  Dooley,  142  N.  Y.  S.  366. 

{218  (N.Y.Sup.)  That  a  city's  civil  service 
commission  had  not  made  any  rule  or  order 
forbidding  certain  conduct  of  a  clerk  in  charge 
of  its  .computing  room  did  not  preclude  it  from 
removing  him  tnerefor,  if  it  deemed  it  detrimen- 
tal to  the  public  service. — In  re  McGuire,  142 
N.  Y.  S.  426. 

The  charge  of  a  city's  civil  service  commis- 
sion that  the  clerk  in  charge  of  its  computing 
room  had  taken  and  gone  out  with  memoranda 
of  ratings  of  candidates,  which  no  duty  of  his 
then  required  him  to  take,  giving  rise  to  sus- 
picion by  those  above  and  under  him  that  he 
was  giving  out  advance  information,  is  a  sub- 
stantial one,  authorizing  the  commission  to  re- 
move him;  it  not  being  required  to  accept  hia 
explanation. — ^Id. 

VII.    OONTBAOTS   IX   OENEBAI.. 

{  230  (N.Y.Sup.)  Under  Laws  1896,  c.  769,  {{ 
3,  14,  to  provide  water  for  the  village  of  White 
Plains,  and  to  create  a  board  of  commissionerB 
therefor,  held,  that  the  commissioners  were  to 
provide  an  adequate  supply,  and  that  their 
purchase  from  the  individual  plaintiff  was  au- 
thorized.— Drew  v.  Village  of  White  Plains,  142 
N.  Y.  S.  577. 

Under  Laws  1896,  c.  769,  {  8,  held,  that  a 
contract  by  a  village  water  board  for  the  pur- 
chase of  water  was  not  a  contract  for  "servic- 
es" or  for  "supplies  furnished  or  to  be  furnish- 
ed," and  hence  that  the  limitation  of  the  right 
to  contract  to  one  year  did  not  apply. — Id. 

The  General  Village  Law  has  no  application 
to  the  water  commissioners  of  a  village  appoint- 
ed under  a  8i>ecial  statute,  and  hence  their  con- 
tract for  the  purchase  of  water  was  not  void 
because  made  for  more  than  five  years. — Id. 

IX.  PUBUO  IMPBOVEMENTS. 

(A)   Power     to     Make     Improvements      or 
Orant  Aid  Therefor. 

{ 266  (N.Y.Sup.)  Charter  of  ttie  City  of  Au- 
burn (Laws  1910,  c.  678)  {  131,  authorizing  the 
creation  and  alteration  of  lighting  districts  and 
the  installation  of  additional  lighting,  held  not 
invalid  because  it  fails  to  detail  the  methods  of 
an  assessment  and  the  collection  to  meet  the 
costs ;  both  the  City  Charter  and  Laws  l{t05,  c. 
352,  providing  in  sufficient  detail  relative  to 
special  assessments,  and  this  section  being  mere- 
ly an  extension  of  powers  already  vested  in  the 
common  council.— Parker  v.  Wallace,  142  N.  Y. 
S.  523. 

<B)  FrellmlnarT     Prooeedtnica     and     Ordi- 
nances or   Reaolutlone. 

{290  (N.Y.Sup.)  Charter  of  the  City  of  Au- 
burn (Laws  1910,  c.  678)  {  131,  authorising  the 
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creation  and  alteration  of  lighting  diatricts  and 
installation  of  additional  lighting,  held  not  to 
authorize  a  taking  of  property  without  due  pro- 
cess of  law  because  failing  to  detail  the  method 
of  assessments  and  collection  thereof. — Parker  ▼. 
Wallace,  142  N.  T.  S.  528. 

(O)  Oontnteta. 

$353  (N.X.Sup.)  Where  an  assignment  of  a 
contractor's  right  to  receive  the  proceeds  of  a 
public  improvement  contract  to  a  bank  was 
absolute,  it  was  not  limited  by  a  consent  of  the 
contractor's  surety  that  a  retained  percentage 
should  not  be  assigned  until  the  completion 
of  the  work.— C.  T.  Willard  Co.  v.  City  of  New 
York,  142  N.  X.  S.  11. 

i  354  (N.Y.Sup.)  Notice  to  abandon  work  con- 
tained in  a  letter  of  borough  president  to  con- 
tractor held  sufficient  under  the  terms  of  the 
contract,  if  such  action  was  justified. — Wake- 
field Const  Co.  V.  New  York  City,  142  N.  Y.  S. 
743. 

The  engineer's  certificate  as  to  whether  per- 
formance was  unreasonably  or  unnecessarily  de- 
layed, in  the  absence  of  fraud  or  bad  faith  or 
an  arbitrary  opinion  without  regard  to  the 
&cts,  was  conclusive.— Id. 

Under  the  terms  of  a  contract  for  sewer  worK 
providing  that,  if  the  engineer  should  be  of  an 
opinion  that  tne  perfoimance  was  unnecessarily 
or  unreasonably  delayed,  he  should  notify  the 
borough  president,  who  might  order  the  work 
discontinued,  the  contractor  upon  the  engineer's 
certified  opinion  to  that  effect  was  entitled  to 
show  what  the  actual  facts  were,  and  whether 
there  were  any  facts  upon  which  such  opinion 
could  have  been  based. — Id. 

f373  (N.Y.Sup.)  Liens  against  one  contract 
for  a  public  improvement  cannot  be  paid  out  of 
moneys  arising  from  another  x:ontract. — C.  T. 
Willard  Co.  v.  City  of  New  York,  142  N.  Y. 
S.  9. 

Where  a  balance  existed  in  the  hands  of  a 
bank  derived  from  the  performance  of  pnblic 
contracts  on  which  various  materialmen  claim- 
ed liens,  what  particular  fund  produced  the  bal- 
ance, and  whether  any  part  of  it  was  applica- 
ble to  any  of  the  liens,  could  not  be  determin- 
ed without  the  presence  of  all  the  claimants 
before  the  court. — Id. 

§373  (N.Y.Sup.)  Assignment  of  the  proceeds 
of  contracts  for  public  improvements  to  a  bank 
to  secure  advances,  properly  filed,  held  prior 
in  right  to  liens  by  materialmen  subsequently 
filed  for  materials  furnished  by  the  contractor 
to  enable  him  to  perform  the  work. — C.  T.  Wil- 
lard Co.  V.  City  of  New  York,  142  N.  Y.  S.  11. 

Where  a  contractor  assigned  his  rights  under 
a  public  improvement  contract  to  a  bank  to 
secure  advances,  and  materialmen  filed  liens, 
any  balance  remaining  after  payment  of  the 
bank's  claim  was  subject  to  the  liens,  in  whose- 
soever hands  it  might  be. — Id. 

A  bank,  having  taken  an  assignment  of  a 
contractor's  right  under  public  improvement 
contracts,  and  received  indemnity  against  pay- 
ments of  bond  premiums  and  attorney's  fees 
from  R.,  held  not  entitled  to  charge  such  ex- 
l>enses  against  a  balance  due  after  paying  its 
advances,  as  against  lien  creditors  of  the  con- 


tractor  who  were   limited   to   the   balance   of 
such  funds. — Id. 

A  bank,  having  contracted  to  finance  a  con- 
tractor's performance  of  certain  public  con- 
tracts, and  received  payments  under  one  con- 
tract, and  applied  them  to  enable  the  contrac- 
tor to  perform  another,  was  liable  for  interest 
on  the  payments  so  received  from  the  date  of 
each  payment  to  the  date  of  final  payment,  for 
the  benefit  of  lien  creditors  furuisning  materi- 
als for  the  performance  of  the  prior  contract. 

A  lienor,  having  obtained  an  order  extending 
the  time  to  enforce  its  lien  for  six  months,  and 
within  that  time  having  answered  in  an  action 
by  another  lienor  to  enforce  a  similar  lieu, 
held  not  barred  for  failure  to  obtain  a  further 
order  of  extension,  or  to  itself  file  a  lis  pen- 
dens.— Id. 

Where  a  public  improvement  contractor  was 
not  entitled  to  a  sum  saved  by  the  city  in 
completing  the  contract  after  his  abandonment, 
such  fund  could  not  be  subjected  to  the  pay- 
ment of  the  contractor's  lien  creditors.— Id. 

S374  (N.Y.Sup.)  Evidence  in  an  action  for 
damages  for  canceling  plaintiff's  contract  for 
sewer  construction  providing  that  on  the  en- 
gineer's certificate  that  penormance  was  un- 
reasonably delayed  the  borough  president  might 
cancel  the  contract  held  sufficient  to  sustain  a 
finding  that  the  engineec's  certificate  was  ar- 
bitrary, and  not  based  upon  an  honest  consider- 
ation of  facts. — Wakefield  ConsL  Co.  v.  New 
York  City,  142  N.  Y.  S.  743. 

f  375  (N.Y.Sup.)  A  provision  in  a  public  im- 
provement contract  for  liquidated  damages  for 
delay  held  only  to  apply  to  delay  in  completing 
the  contract,  and  not  to  an  abandonment  there- 
of; and  hence  the  city  could  not  claim  such 
liquidated  damages,  where  nothing  was  due  the 
contractor  under  the  contract. — 0.  T.  Willard 
Co.  V.  City  of  New  York,  142  N.  Y.  S.  11. 

In  a  suit  on  a  contract  for-  the  construction 
of  a  purification  plant  for  city  water,  the  city 
was  not  entitled  to  counterclaim  for  water  pur- 
chased from  another  because  of  the  contrac- 
tor's failure  to  complete  the  contract,  where 
the  proof  as  to  the  amount  of  water  so  pur- 
chased was  indefinite. — Id. 

(D)   Danuivcs* 

§385  (N.Y.Sup.)  To  entitle  an  owner  to  an 
award  of  damages  for  a  change  of  grade,  he 
must  show  that  there  was  a  graded  street  in 
existence  immediately  before  the  new  grade  was 
established,  and  as  to  the  grading  of  a  street  iu 
1900  proof  that  there  was  such  a  street  in  1S71 
was  not  sufficient  to  entitle  the  owner  to  dam- 
ages.—People  ex  rel.  Astor  v.  Dickey,  142  N.  Y. 
S.  776. 

§402  (N.Y.Sup.)  Under  Laws  1905,  c.  747. 
providing  that  a  claimant,  to  entitle  himself  to 
damages  for  a  change  of  grade,  must  file  a  claim 
briefly  describing  the  property  affected  and  the 
nature  and  particulars  of  the  claim  tor  dam- 
ages, a  claim  for  damages  only  for  the  change 
of  grade  of  "River  Avenue"  conferred  no  ju- 
risdiction to  award  damages  for  a  chan^o  of 
grade  of  East  165th  and  East  167th  streets.— 


For  case)i  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Indexes  see 
142  N.Y.S.— 76 


topic  and  section  (I)  NUMBER 


Digitized  by 


Google 


Mnnleipal  Corps. 


142  NEW  TORK  SUPPLEMENT 


1202 


People  ez  reL  Astor  T.  Dickey,  142  N.  Y.  S. 
776. 

{404  (N.T.Sup.)  Under  the  Street  Closing 
Act  of  1895,  {  6,  providing  that  within  six 
years  after  the  filing  of  the  map  indicating  the 
discontinuance  of  a  street  any  owner  affected 
by  the  discontinuance  shall  present  a  written 
claim  for  compensation  or  be  forever  barred 
from  claiming  compensation,  a  claim  for  com- 
pensation filed  more  than  six  years  after  the 
right  to  compensation  accrued,  by  the  legal  dis- 
continuance of  the  street,  was  barred. — In  re 
Opening  Walton  Ave.,  142  N.  I.  S.  120. 

(B)  Aaseuatenta  tor  Brnellta,  and  Special 
Taxea. 

§  406  (N.Y.Snp.)  Power  to  levy  an  assess- 
ment for  a  local  improvement  exists  only  when 
clearly  and  distinctly  conferred  by  statute. — 
Parker  v.  Wallace,  142  N.  Y.  S.  523. 

$412  (N.Y.Sup.)  Under  Charter  of  the  City 
of  Auburn  (Laws  1910,  c.  678)  |  131,  which 
empowers  the  council  to  create  a  lighting  dis- 
trict "the  cost  of  which  shall  be  fixed  and  col- 
lected ♦  ♦  ♦  as  may  be  designated  by  the 
common  council,"  the  city  is  given  ample  au- 
thority to  assess  the  cost  against  the  property 
deemed  by  the  council  to  be  benefited  thereby.— 
Parker  v.  Wallace,  142  N.  Y.  S.  528. 

(F)  Bnforoemeat  o<  Asaeaameata  aad  Spe- 
eial  Taxes. 

§531  (N.Y.Sup.)  In  an  action  for  conversion 
against  an  o£Scer  who  has  enforced  a  special 
assessment  against  plaintiff's  property  it  is  no 
defense  that  he  acted  under  a  warrant,  where 
the  assessment  was  without  legislative  sanction 
or  in  violation  of  the  Constitution. — Parker  v. 
WaUace.  142  N.  Y.  S.  523. 

XI.   USE  AUS  REani.ATION  OF  PUB- 
LIC  PUtCES,   PBOFEBTT, 
AND  WOBK8. 

(A)   Streeta   and  Other   PabUe  'Wara. 

§  706  (N.Y.Sup.)  A  cause  of  action  for  inju- 
ries, based  on  the  ground  that  the  driver  of  a 
horse  was  negligent,  is  dissociated  from  any 
liability  for  the  keeping  of  a  vicious  horse,  and 
in  an  action  for  the  negligence  of  the  driver 
evidence  of  the  viciousness  of  the  horse  is  in- 
admissible.— Gropp  V.  Great  Atlantic  &  Pacific 
Tea  Co.,  142  N.  Y.  S.  140. 

{ 706  (N.Y.Sup.)  In  an  action  to  recover 
damages  for  the  death  of  one  run  over  by  a 
truck,  evidence  held  not  sufficient  to  show  that 
the  driver  was  negligent  in  starting  the  truck. — 
Flaherty  y.  Meade  Transfer  Co.,  142  N.  Y.  S. 
357. 

(O)  Fablle    BnlldiaKS,    Parka,    aad    Other 
Pnblle  Plaoea   aad  Propertr. 

8  719  (N.Y.Sup.)  A  lessee  from  the  city  of 
New  York  of  the  outer  end  of  a  pier  not  design- 
ed as  a  recreation  pier,  who  under  license  from 
the  commissioner  of  docks,  as  authorized  by 
Greater  New  York  Charter,  $  844,  maintains 
thereon  sheds  for  cargoes  and  who  uses  the 
same  for  that  purpose  is  within  the  section,  and 
no  vessel  may  use  that  part  of  the  pier  for 
passenger  traffic  and  country  produce,  notwith- 
standing section  837. — Hudson  Navigation  Co. 
v.  Olcott,  142  N.  Y.  S.  613. 


Xn.  TORTS. 

(A)  Bxerelae  of  Governmental  and  fJorpo- 
rate  Poirera  in  General. 

1 7231/2  (N.Y.Sup.)  Section  82  of  the  charter 
of  Saratoga  Springs,  as  added  by  Laws  1890, 
c.  289,  is  not  inconsistent  with  Laws  1902,  c. 
506,  i  34,  and  was  not  repealed  by  section  34 
of  that  act,  and  hence  the  presentation  of  claims 
against  that  village  is  governed  by  section  82, 
and  not  by  Village  Law,  |  341.— Vinson  v.  Sew- 
er, Water,  and  Street  Commisaion  of  Saratoga 
Springs,  142  N.  Y.  S.  598. 

S  733  (N.Y.Sup.)  A  munidpaUtr's  error  in 
judgment  as  to  the  plan  under  which  a  bridge 
was  constructed  whereby  a  girder  and  truss 
divided  the  street  beneath  into  two  carriageways 
would  not  render  it  liable  for  injuries  resulting 
from  such  construction.— Qainea  t.  City  of  New 
York,  142  N,  Y.  a  401. 

(O  Defects  or  Obatrnettona  In  Streeta  aad 
Other   Pnbllo   'Waya. 

1 797  (N.Y.Sup.)  A  municipality  having  so 
constructed  a  bridge  that  a  girder  and  trass 
formed  an  obstruction  in  the  middle  of  the  car- 
riageway thereunder  was  required  to  light  it 
at  night  to  give  notice  of  its  existence  to  those 
lawfully  using  the  street. — Gainea  t.  City  of 
New  York,  1&  N.  Y.  S.  401. 

{819  (N.Y.Sup.)  Evidence  in  an  action 
against  a  city  to  recover  for  expense  of  repair- 
ing plaintiff's  automobile  after  collision  with  a 
bridge  girder  resting  in  the  center  of  the  street 
beneath  the  bridge,  which  girder  was  not  light- 
ed, held  not  to  show  that  the  city's  failure  to 
light  it  was  tlie  proximate  cause  of  the  colli- 
sion.—Gaines  ▼.  (Sty  of  New  York,  142  N.  Y. 
S.  401. 

(D)  Detects    or    Ohatruetloaa    la    Sefrera, 
Dralaa,  and  Tfater  Oonraea. 

{832  (N.Y.Sup.)  A  city  held  not  guilty  of 
actionable  negligence  because  of  the  sudden 
stoppage  of  a  sewer,  where  it  had  exercised  a 
reasonable  degree  of  watchfulness,  though  the 
sewer  had  not  been  frequently  inspected. — Sotel 
V.  City  of  New  York,  142  N.  Y.  S.  361. 

Where  a  city  was  not  negligent  in  permitting 
a  sewer  to  overflow  originally,  but  was  negli- 
eeut  in  failing  to  promptly  remove  the  obstruc- 
tion, owners  of  flooded  property  were  entitled 
to  recover  damages  arising  from  the  delay,  and 
not  from   the  happening  of  the  overflow. — Id. 

{  845  (N.Y.Sup.)  Where  a  city  was  not  liable 
for  the  original  overflow  of  a  sewer,  but  was 
liable  for  failure  to  remove  the  obstruction 
promptly,  and  the  original  damage  could  not  be 
separateid  from  the  increased  damage  by  the 
delay,  property  owners  were  only  entitled  to  re- 
cover nominal  damages.— Sotel  t.  City  of  New 
York,  142  N.  Y.  S.  361. 

XIII.  FISCAI.  aiANAOEMEITT,  PUB. 

I.IC   DEBT,  SECURITIES.  AND 

•  TAXATION. 

(A)   Poirer  to  Incnr  Indebtedaeaa  and  Bx- 
pendttarea. 

{864  (N.Y.Sup.)  Charter  of  the  Citv  of  Au- 
burn (Laws  1910,  c.  678)  {  131.  authorizing  the 
council  to  create  and  alter  lighting  districts  and 
install   additional   ligbta,    is   not   Tiolative    of 
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Const,  art.  12,  |  1,  relative  to  organization  of 
cities  and  limitation  of  their  taxing  power. — 
Parker  v.  Wallace,  142  N.  Y.  S.  623. 

(B)  Rlarbts    and    Reanedles   of   Taxpayers. 

!993  (N.Y.Sup.)  That  tlie  act  of  the  city 
council  in  creating  an  inside  lighting  district  re- 
sults in  hardships  to  certain  property  owners, 
or  that  there  is  some  better  way,  or  that  a  large 
number  of  taxpayers  oppose,  wUl  not,  in  the  ab- 
sence of  fraud  or  other  similar  intent,  furnish 
ground  for  judicial  interference. — Parker  t. 
Wallace,  142  N.  Y.  8.  523. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  iS  771-818. 

NAMES. 

See  Trade-Marks  and  Trade-Namet. 

NAVIGABLE  WATERS. 

See  Canals;-  Work  and  Labor,  J  14. 

X.  BIGHTS   OF  PUBUO. 

1 32  (N.Y.Sup.)  Under  the  substantially  di- 
rect provisions  of  General  Business  Laws,  { 
260,  plaintiff  could  not  appropriate  ice  which 
was  not  in  the  Hudson  river,  but  a  tributary 
thereof,  and  was  not  between  the  center  of  the 
river  and  the  lands  on  which  plaintifTs  icehouse 
stood,  and  was  not  in  front  of  plaintiiFs  land.— 
Hudson  River  Ice  Co.  v.  Brady,  142  N.  Y.  S. 
819. 

All  ice  in  navigable  streams  not  included  with- 
in that  authorized  to  be  appropriated  by  Gen- 
eral Business  I>aw,  {  260,  is  sometimes  called 
"free"  ice,  and  does  not  belong  to  the  adjacent 
riparian  owners,  but  to  the  person  who  first 
appropriates  it. — ^Id. 

The  Hudson  river  being  a  navigable  stream, 
the  ice  therein  belongs  to  the  first  appropriator ; 
the  right  to  talse  it  being  owned  in  common 
with  the  public. — Id. 

Ice  formed  upon  public  waters  can  only  be 
appropriated  when  the  ice  is  fairly  merchanta- 
ble ;  and  when  the  appropriator  has  a  present 
intention  and  ability  to  at  once  harvest  it,  and 
proceeds  to  do  so  with  reasonable  diligence,  and 
a  rifht  of  appropriation  cannot  t>e  acquired  by 
staking  the  banks  of  a  stream  before  it  has 
frozen. — Id. 

One  who  had  no  icehouse  upon  a  stream,  and 
whose  lands  did  not  adjoin  the  ice  which  was 
not  merchantable,  and  did  no  work  in  culti- 
vating or  marking  it,  held  not  entitled  to  ac- 
quire any  ice  as  Dy  appropriation. — Id. 

NEGLIGENCE. 

Sec  Appeal,  (  173 ;  Banks  and  Banking,  i  164 ; 
Bridges,  §  35;  Carriers,  i§  89,  114,  123,  316; 
Corporations,  §  306 ;  Death,  §  23 ;  Estoppel, 
I  75 ;  Fraud,  §§  13,  22 ;  Landlord  and  Ten- 
ant, 1$  162-169:  Master  and  Servant  SS  66, 
107-.^<?0;  Municipal  Corporations,  §S  706,  832, 


845;  Principal  and  Agent,  H  86,  89;  Rail- 
roads, §{  274-333 ;  Telegraphs  and  Telephones. 
{  15. 

I.  ACTS  OB  OMISSIONS  CONSTITUT- 
ING NEGI.IGENCE. 

(A)  Personal  Condnot  In  General. 

J!  I  (N.Y.Sup.)  "Affirmative  negligence"  defin- 
ed.—Parker  V.  Oswego  Const.  Co.,  142  N.  Y.  S. 
214. 

{  I  (N.Y.Sup.)  The  elements  ordinarily  nec- 
essary to  sustain  an  action  for  negligence  are  a 
violation  of  duty  owing  by  defendant  to  plain- 
tiff or  the  public  and  injury  resulting  as  a 
natural  consequence  thereof,  or  which  might 
have  reasonably  been  anticipated  to  result 
therefrom.— Childs  v.  White,  142  N.  Y.  S.  732. 

§2  (N.Y.Sup.)  There  can  be  no  actionable 
negligence,  unless  it  is  occasioned  by  a  viola- 
tion of  some  duty  owing  to  the  injured  person. 
—Parker  v.  Oswego  Const.  Co.,  142  N.  Y.  S. 
214. 

(C)   Condition  and  Use  of  Land,  Bnlldlnss, 
and  Otber  Strnctnrea. 

132  (N.Y.Sup.)  An  owner  procuring  installa- 
tion on  bis  premises  of  a  pnolic  telephone  pay 
station  must  ih  invitinc;  patrons  to  use  the  tele- 
phone exercise  reasonable  care  to  maintain  his 
premises  in  a  reasonably  safe  condition. — Sulli- 
van V.  New  York  Telephone  Co.,  142  N.  Y.  S. 
735. 

§44  (N.Y.Sup.)  In  an  action  for  personal  in- 
juries caused  by  the  falling  of  a  gate  on  the 
premises  of  defendant,  no  recovery  can  be  had 
where  the  way  the  gjate  was  placed  it  should 
have  remained  indefinitely  in  that  position,  and 
it  was  not  shown  that  defendants  negligence 
caused  it  to  fall.— Po^rarty  v.  New  York  Dock 
Co.,  142  N.  Y.  S.  625. 

§  54  (N.Y.Sup.)  A  telenhone  company  which 
inatals  on  the  premises  of  an  individual  a  pub- 
lic pay  station  is  not  liable  for  injuries  to  a 
patron  falling  into  an  open  trapdoor  on  the 
premises,  where  the  trapdoor  was  open  snlely  in 
conducting  the  business  of  the  individual. — 
Sullivan  v.  New  York  Telephone  Co.,  142  N. 
Y.  S.  735. 

IV.  ACTIONS. 

(O)   Trial,  Jndarntent,  and  Review. 

f  136  (N.Y.Sup.)  Where  the  record  does  not 
show  that  the  plaintiff  was  chargeable  with  con- 
tributory negligence  as  a  matter  of  law,  it  is 
error  to  dismiss  the  complaint  on  the  ground  of 
contributory  negligence  at  the  close  of  his  case. 
-Stern  v.  Hall,  142  N.  Y.  S.  477. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

See  Civil  Rights,  {  14. 

NET  EARNINGS. 

See  Taxation,  §§  376,  496, 
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NEWSPAPERS. 

See  Libel  and  Slander,  i  6. 

NEW  TRIAL 

Z.   KATUBE  AKS  BOOPE  OF  REKEDT. 

{ 9  (N.Y.Sup.)  Where  a  complaint  set  out 
plaintiff's  claim  for  two  amounts  due  on  a  con- 
tract as  one  cause  of  action,  and  no  motion 
was  made  to  separately  state  and  number  the 
two  causes  of  action,  a  verdict  for  defendant 
could  not  be  separated,  and  allowed  to  stand 
as  to  one  of  the  amounts  claimed  and  set  aside 
as  to  the  other.^^olwell  Lead  Co.  v.  Construc- 
tion Material  &  Coal  Co.,  142  N.  T.  S.  112. 

H.  OROUHDS. 

(F)  Verdlet  or  FIndinara  Contrarr  to  Ijaw 
or  Sivldence. 

§72  (N.Y.Sup.)  Where  there  was  a  direct 
conflict  of  testimony  between  plaintiff  and  his 
wife  on  one  hand  and  defendant  on  the  other, 
a  new  trial  may  properly  be  granted  on  the 
ground  that  the  veraict  for  plaintiff  was  against 
the  weight  of  the  evidence,  where  "the.  only  other 
witness  who  testified  in  plaintiff's  favor  ad- 
mitted that  he  was  not  friendly  towards  de- 
fendant..—Siegel  v.  Kinstler,  142  N.  Y.  S.  371. 

While  a  verdict  for  plaintiff  cannot  be  set 
aside  as  against  the  weight  of  the  evidence, 
where  only  one  witness  testified  in  support  of 
plaintiff's  claim  owing  to  the  court's  refusal  to 
permit  others,  yet  if  plaintiff  did  not  offer  to 
call  additional  witnesses  to  prove  any  matter, 
except  one  admitted  by  defendant,  a  new  trial 
may  be  granted  on  that  ground. — ^Id. 

m.  PBOOEEDINGS  TO  PROOTTBE 
HEW  TBIAI- 

I  117  (N.Y.Sup.)  Under  Code  Civ.  Proc.  f  999, 
providing  that  the  ^udge  presiding  at  a  trial  by 
jury  may  In  his  discretion  entertain  a  motion 
made  upon  his  minutes  at  the  same  term  to  set 
aside  the  verdict  and  dismiss  the  complaint,  a 
motion  for  new  trial  on  the  minutes  cannot  be 
entertained  after  the  expiration  of  the  trial 
term.— Polo  v.  D'AchUle,  142  N.  Y.  S.  508. 

1 133  (N.Y.Sup.)  Upon  a  motion  for  a  new 
trial  on  the  minutes,  only  those  exceptions  tnk- 
en  in  accordance  with  Code  Civ.  Proc.  |§  992, 
995,  providing  for  the  taking  of  exceptlous  dur- 
■  ing  frial  before  verdict,  can  be  considered. — 
Polo  V.  lyAchille,  142  N.  Y.  8.  506. 

I  140  (N.Y.City  Ct.)  Affidavit  of  plaintiff's 
attorney  which  embodied  a  juror's  statement 
that  he  consented  to  the  verdict  because  he 
feared  the  jury  would  be  locked  up  overnight 
held  inadmissible  to  impeach  the  verdict- 
Broadway  Bldg.  Co.  V.  Saladino,  142  N.  Y.  8. 
1076. 

The  court  should  grant  a  new  trial  on  account 
of  the  misconduct  of  jurors  only  when  such 
misconduct  is  shown  by  dear  and  convincing 
evidence. — Id. 


NOTES. 


See  Bills  and  Notes. 


NOTICE 

See  Banks  and  Banking,  {  189;  Carriers,  g§  20. 
89,  94,  128;  Corporations,  M28;  Divorce.  $| 
161,  181;  Evidence,  |  89;  Habeas  Corpus,  i 
67 ;  Injunction,  S  143 ;  Intoxicating  Liquors,  I 
38;  Judgment,  S  119;  Landlord  and  Tenant,  f 
166;  Municipal  Corporations,  $f  354,  797; 
Partnership,  |  277 ;  Trusts,  |  336. 

OBLIGATION  OF  CONTRACTS. 

See  Ckinstitutional  Law,  |  146. 

OFFICERS. 

See  Corporations,  |S  306-320 ;  Elections,  |  51 ; 
Evidence,  i  89;  Judges;  Justices  of  the  Peace; 
Municipal  Corporations,  {$  145-185;  Receiv- 
ers;  Sheriffs  and  Constables;   Towns,  i  28. 

I.  AFPOnrTMENT,    QVAI.IFI0ATION. 
AHD  TEinrBE. 

(O)  BUarlbtlltr    and    ttnaliacatlon. 

ISO  (N.Y.Sup.)  Code  Cr.  Proc.  g  111,  and 
Military  Law,  I  115,  authorizing  Supreme  Court 
justices  to  order  out  the  National  Guard  to 
aid  the  civil  authorities,  in  case  of  a  riotous 
assembly,  breach  of  the  peace,  etc.,  do  not  vio- 
late Const,  art.  6,  (  10,  providing  that  such 
justices  shall  not  hold  any  other  office  or  public 
trust.— Welch  v.  Bard,  142  N.  Y.  S.  26. 

IV.   ZiXABILITIEg  OK  OFFICIAI. 
BONDS. 

1 126  (N.Y.Sup.)  Where  the  form  of  an  official 
bond  differs  from  that  prescribed  in  the  statute 
if  founded  upon  a  good  consideration,  the  liabil- 
idr  of  the  surety  is  measured  by  the  provision 
of  the  statute,  rather  than  the  language  of  the 
obligation  itself.— Trustees  of  Village  of  Bath 
v.  McBride,  142  N.  Y.  S.  1014. 

OPENING. 

See  Judgment,  fg  138-167,  338-345. 

OPINION  EVIDENCE 

See  Evidence,  gg  477-674. 

OPINIONS. 

See  Criminal  Law,  g  448. 


ORDERS. 


See  Appeal. 


PARENT  AND  CHILD. 

See  Bastards ;   Guardian  and  Ward ;    Principal 
and  Agent,  g  116. 

g  3  (N.Y.Sup.)  Where  a  father  has  contract<>d 
to  pay  a  third  person  a  specified  sum  for  tti-.' 
support  of  a  child,  the  contract  as  against  the 
third  person  controls  until  impeached  and  st't 
aside. — Johnson  v.  Johnson,  142  N.  Y.  S.  410. 

PAROL  EVIDENCE. 

See  Evidence,  gg  405-461. 
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PARTICULARS,  BILL  OF. 

See  Indictment  and  Information,  |  121 ;  Plead- 
ing, {  317. 

PARTIES. 

See  Bills  and  Notes,  §  457 :  Bonds.  S  122 :  Con- 
tracts, {  187;  Corporations  {  320;  Divorce, 
i  161;  Injunction,  |  114;  Interpleader;  Set- 
off and  Connterclaim,  §  41 ;  Trespass,  1 19. 

I.   PI.AINTIFFS. 
(A)  Fcraoms  'Wbo  may  or  mnnt  Sne. 

{ 6  (N.Y.Sup.)  An  assignor  to  a  trustee  for 
creditors  of  rights  arisiiig  out  of  a  transaction 
as  collateral  security  to  secure  his  creditors 
retains  the  right  to  anjr  surplus  after  the  pay- 
ment of  his  debts  and  is  the  real  party  in  in- 
terest in  an  action  arising  out  of  the  transac- 
tion within  Code  Civ.  Proc.  S  449,  and  an  ac- 
tion may  be  brought  by  the  assignor  or  the  trus- 
tee may  sne  in  the  name  of  the  assignor. — 
Whiting  v.  Glass,  142  N.  Y.  S.  612. 

f  7  (N.Y.Sup.)  Where  plaintiff  and  his  brother 
delivered,  for  transmission  to  a  foreign  country, 
money  to  a  banker  who  had  given  a  bond  under 
Laws  1907,  c.  185,  and  requested  that  the  re- 
ceipt should  be  made  out  either  in  the  name  of 
plaintiff  or  his  brother,  as  the  money  belonged 
to  both,  and  the  receipt  was  made  out  to  plain- 
tiff, plaintiff  could  sue  the  surety  in  his  own 
name  as  trustee  of  an  express  trust,  within 
Code  Civ.  Proc.  §  449,  for  the  haulier's  failure 
to  transmit  the  money. — Portoghese  v.  Illinois 
Surety  Co..  142  N.  Y.  S.  500. 

I  12  (N.Y.Sup.)  Under  Code  Civ.  Proc.  I  448. 
providing  that  one  parly  may  sue  on  behalf 
of  all  where  the  parties  are  numerons  or  the 
qaestion  one  of  common  interest,  a  water  con- 
sumer may  sue  on  behalf  of  all  others  similarly 
situated  to  restrain  the  company  from  severing 
its  connection  unless  the  consumers  agree  to 
an  increase  of  rates.— Whitmore  v.  New  York 
Interurban  Water  Ca,  142  N.  Y.  S.  1098. 

nX.  KEW  FAKTIE8  AND  CHANGE  OF 
PARTIES. 

SSI  (N.Y.Sup.)  Where  a  plaintiff's  cause  of 
action  is  complete  against  defendant  alone,  the 
court,  against  [ilaintiS's  objection,  may  not 
compel  the  bringing  in  of  a  third  person  who 
is  neither  a  necessary  nor  an  appropriate  party 
to  the  determination  of  plaintiff  s  cause  of  ac- 
tion, to  enable  defendant  to  litigate  an  inde- 
pendent cause  of  action. — Johnson  v.  Johnson, 
142  N.  Y.  S.  416. 

{51  (N.Y.Sup.)  A  defendant  in  an  action  at 
law  on  notes,  may  not  compel  plaintiff  to  bring 
into  the  action  the  partners  of- a  firm  by  reason 
of  the  fact  that  he  seeks  by  a  counterclaim  the 
cancellation  of  a  tripartite  agreement  between 
plaintiff  and  defendant  and  partners  not  affect- 
ing the  liability  of  the  partners  on  the  notes  or 
over  to  defendant. — Deicnes  v.  Western  Develop- 
ment Co.,  142  N.  Y.  S.  933. 

V.  DEFECTS,  OBJECTIONS,  AND 
AMENDMENT. 

J  76  (N.Y.Sup.)  Demurrer  to  the  complaint, 
on  the  ground  that  plaintiff  cannot  maintain  the 


So: 


action  in  liis  capacity  of  liquidator  of  a  haxik, 
is  bad ;  he  not  suing  by  virtue  of  his  office,  but 
describing  himself  as  a  liquidator,  because  to 
him  in  such  capacity  was  transferred  the  certif- 
icate of  stock  on  which  right  to  maintain  the 
action  is  based.— Clarkson  ▼.  Tinkham,  142  N. 
Y.  S.  502.    ■ 

S84  (N.Y.Sup.)  Where  a  third  person  is  a 
necessary  party  to  a  suit  to  reform  an  agree- 
ment, the  failure  to  raise  the  objection  of  de- 
fect of  parties  is  immaterial. — Johnson  v.  John- 
son, 142  N.  Y.  S.  416. 

§88  (N.Y.Sup.)  Where  the  complaint  states 
a  cause  of  action  in  favor  of  plaintiff  only  in 
his  capacity  of  liquidator,  it  is  ground  for  de- 
murrer that  he  is  made  plaintiff  not  only  in 
this  capacity,  but  in  the  capacity  of  assignee 
of  T.,  and  no  less  so  if  his  description  as  as- 
signee be  treated  as  descriptio  persona;  and  sur- 

lusage.— Clarkson  v.  Tinkham,  142  N.  Y.  S. 

PARTITION. 

See  WUIs,  {  67. 

n.  ACTIONS  FOB  PARTITION. 

(A)   RiKlit  Of  Action  and  Defensea. 

§  13  (N.Y.Sup.)  Action  for  partition  will  not 
lie  at  the  suit  of  tenants  in  common  against  the 
decedent's  widow  and  administrators  under  Code 
Civ.  Proc.  §g  446,  1532 ;  they  not  being  tenants 
in  common  with  petitioners. — Barton  v.  Rey- 
nolds, 142  N.  Y.  S.  805. 

(B)  Procecains*  and  Relief. 

§  64  (N.Y.Sup.)  In  an  action  for  partition, 
where  a  mortgagee  or  other  lienholder  is  made 
a  party^  the  court  has  no  authority  to  dismiss 
the  action  as  to  the  lienholder  on  his  motion 
for  delay  in  disposing  of  the  rights  of  the  per- 
sons interested  in  the  property. — Harlem  Sav- 
ings Bank  v.  Larkin,  142  N.  Y.  S.  122. 

8  116  (N.Y.Sup.)  Code  Civ.  Proc.  II  1539. 
1546,  1560,  1561^  relating  to  partition  and 
authorizing  the  bringing  in  of  a  party  holding  a 
lien  upon  the  premises,  authorize  a  sale  only 
when  the  land  cannot  be  otherwise  partitioned ; 
consequently  a  mortgagee,  though  made  a  party 
to  a  proceeding  for  partition,  is  not  concluded 
by  a  judgment  ordering  a  sale,  but  may  bring 
an  independent  action  for  the  enforcement  of 
his  mortgage.— Harlem  Savings  Bank  v.  Larkin, 
142  N.  Y.  S.  122. 

PARTNERSHIP. 

See  Attorney  and  CUent,  1 126;  Courts,  {  188; 
Guaranty,  {  30;  Joint  Adventures;  Parties, 
151. 

I.  THE  REIlATION. 
(A)  Creation   and   Re«nlsltea. 

I  1 1  (N.Y.Sup.)  An  oral  agreement  between 
defendant's  intestate  and  another  to  breed  high- 
grade  cattle  with  reimbursement  for  all  ex- 
penses, and  a  share  in  the  profits,  constituted  a 
partnership  as  to  third  persons;  it  not  bein^ 
necessary  that  the  agreement  should  be  to  share 
in  losses  also. — Norment  v.  Wittmann,  142  N. 
Y.  S.  717. 
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i  20  (N.Y.Snp.)  A  written  partnership  agree- 
ment l8  not  more  binding  than  an  oral  one. — 
Weinstein  v.  Welden,  142  N.  Y.  S.  406. 

Where  two  parties  agreed  that  their  business 
of  manufacturing  a  patented  article  should  be 
carried  on  by  a  corporation  to  be  formed,  and 
that  neither  party  for  a  period  of  17  years 
should  reveal  any  trade  secrets  or  engage  in 
any  competing  business,  failure  to  form  a  cor- 
poration did  not  render  the  remainder  of  the 
contract  unenforceable,  where  they  continued 
for  a  time  to  carry  on  the  business  as  a  part- 
nership.— Id. 

(O)  Bvldenec. 

1 47  (N.Y.Snp.)  Evidence  held  insufficient  to 
show  a  partnership. — Gordon  y.  FarreU,  142  N. 
Y.  S.  491. 

i  53  (N.Y.Sup.)  In  an  action  to  dissolve  a 
partnership,  evidence  hdd  to  show  that  plain- 
tiff was  not  a  partner,  but  merely  that  his  com- 
pensation was  to  depend  upon  profits ;  it  ap- 
pearing that  he  had  no  share  in  any  possible 
losses.— Freeman  v.  MUler,  142  N.  Y.  S.  797. 

m.  MUTITAL   RIGHTS,   DimES,  AMD 
UABILITIES   OF   PARTMEBS. 

(A)   Firm  Property  and  Boalneas. 

§  75  (N.Y.Sup.)  It  is  assumed,  in  absence  of 
contrary  evidence  that  it  was  the  intent  of 
the  parties  that  interest  on  their  respective 
money  contributions  should  cease  npon  dissolu- 
tion of  the  partnership  by  agreement. — Mosapp 
v.  Stevens,  142  N.  Y.  S.  690. 

(B)   IndlT-ldnal  Tranaaotloms. 

§96  (N.Y.Sup.)  Where  one  partner,  in  fraud 
of  his  copartner,  induced  a  creditor  to  secnre 
judgment  against  the  firm  and  procure  a  re- 
ceivership sale  of  the  partnership  assets,  and 
such  partner  buys  in  same  at  the  sale,  he  holds 
the  assets  for  the  benefit  of  the  firm.— Wein- 
stein y.  Welden,  142  N.  Y.  S.  406. 

VI.   DEATH  OF  PARTNER.  AUD  SVR- 
VrVTNG   PARTNERS. 

{258  (N.Y.Sup.)  Evidence  in  an  action 
against  the  estate  of  a  deceased  partner  upon 
notes  made  in  the  name  of  the  firm  held  suffi- 
cient to  show  that  the  surviving  partner  was  in- 
solvent.— Norment  v.  Wittmann,  142  N.  Y.  S. 
717. 

Vn.   DISSOLUTION.    SETTLEMENT. 
AND   ACCOUNTING. 

(B)  RlgHts,  FoTvera,   and    Liabilities  after 
Dlaaolntion. 

{  277  (N.Y.Sup.)  Where  two  persons  contract- 
ed not  to  reveal  any  trade  secrets,  or  for  17 
years  engage  in  any  business  which  would  com- 
pete with  their  manufacture  of  a  patented  ar- 
ticle, one  party  could  not  by  giving  notice  of 
the  termination  of  their  partnership  relieve  him- 
self from  the  obligations  of  the  contract — Wein- 
stein V.  Welden,  142  N.  Y.  S.  406. 

PASSIVE  TRUST. 

See  Trusts,  {  11. 


PAWNBROKERS. 

See  Fraud,  {  184. 

PAYMENT. 

See  Accord  and  Satisfaction ;  Banks  and  Bank- 
ing, «  320;  Bills  and  Notes,  I  359 ;  Ck)n  tracts, 
12^;  Deposits  in  Court,  {  12;  Municipal 
Corporations,  i  373;   Work  and  Labor,  |  14. 

IV.  PI.EADING,  EVIDENCE,  TRIAJL 
AND  REVIEW. 

1 73  (N.Y.Snp.)  Where  plaintiff,  suing  for 
services  rendered,  failed  to  prove  an  account 
stated,  and  relied  on  the  reasonable  value  of 
the  services,  and  introduced  bills  rendered  de- 
fendant, and  the  bills  contained  credits  of  more 
than  the  amount  sued  for,  a  prima  facie  case  of 
payment  was  established.— Mitchell  t.  Farley, 
142  N.  Y.  S.  641. 

PENALTIES. 

See  Adulteration ;  Carriers,  S  20 ;  Judgment,  | 
138. 

PER  CAPITA  ET  PER  STIRPESw 

See  Wills,  H  531,  633. 

PERSONAL  INJURIES. 

See  Carriers,  §  816;  Evidence,  H  123,  220; 
Landlord  and  Tenant,  §|  162-169;  Master 
and  Servant,  |g  107-330;  Negligence,  §  44; 
Railroads,  US  274r-333 ;  Release,  if  20,  55,  57; 
Venue,  {  52. 

PHOTOGRAPHS. 

See  Trade-Marks  and  Trade-Names,  I  67. 

PHYSICIANS  AND  SURGEONS. 

See  Eminent  Domain,  §  126;  Indictment  and 
Informadon,  {  125 ;    Wills,  S  510. 

PICTURES. 

See  Trade-Marks  and  Trade-Namea,  |  67. 

PLEADING. 

See  Appeal,  ||  107,  436 :  Banks  and  Banking.  U 
49,  175;  Bills  and  Notes.  §g  464,  465-4S9; 
Contracts,  §§  332-334;  Corporations,  {  320; 
Covenants.  §  1-14 ;  Damages,  §  159 ;  Deeds,  { 
176;  Dismissal  and  Nonsuit,  $  68;  Injunction, 
§  ll9  ;  Insurance,  i  629 ;  Interpleader ;  Jadg- 
ment.  §S  106,  649,  656;  Libel  and  Slander,  f 
89:  Master  and  Servant,  IS  256,  268;  Mechan- 
ics' Liens,  J  304 ;  New  Trial,  {  9 ;  Parties, 
§§  76,  88 ;  Records,  S  9 ;  Reference,  1 68;  Re- 
plevin, §  58;    Statutes,  i  279. 

I.  FORM  AND  ALLEGATIONS  IN  GEN- 
ERAL. 

§  8  (N.Y.Sup.)  An  allegation  that  the  contract 
sued  on  was  binding  upon  the  parties  and  their 
successors,  and  that  one  of  the  parties  defendant 
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succeeded  to  the  Interests  of  the  other  and  as- 
sumed all  its  liabilities,  was  not  a  conclusion  of 
law,  but  a  statement  of  fact. — Automatic  Strap- 
ping Mach.  Co.  T.  Twisted  Wire  &  Steel  Co.,  142 
N.  Y.  S.  6. 

{8  (N.Y.Snp.)  Allegations  of  the  complaint, 
in  an  action  in  which  bonds  owned  by  defendant 
in  the  principal  action  were  pledged  to  an- 
other defendant,  were  attached,  that  the  sheriff 
demanded  possession  of  the  bonds  under  the 
execution  '*whi!e  no  legal  obstacle  or  impedi- 
ment to  compliance  therewith  existed,"  did  not 
allege  that  the  indebtedness,  to  secure  which 
the  bonds  were  pledged,  had  been  paid,  being 
a  mere  conclusion  of  law. — Hoffman  v.  Coh'm- 
bia-Knickerbocker  Trust  Co.,  142  N.  T.  S.  445. 

{39  (N.Y.Sup.)  Allegations,  in  a  complaint 
for  breach  of  covenant  of  seisin,  that  defendant 
warranted  the  title,  held  to  be  disregarded  as 
surplusage,  and  the  complaint  treated  as  charg- 
ing a  breach  of  covenant  of  seisin. — Veit  v.  Mc- 
Canslan,  142  N.  Y.  S.  281. 

H.   DECIABATTON,    OOMPI.AINT,    PE- 
TITIOH.   OK   STATEBfEKT. 

1 52  (N.Y.Sup.)  A  complaint  in  an  action 
against  a  public  wrrlce  water  supply  company 
by  a  customer,  which  alleges  that  the  com- 
pany threatens  to  cut  off  his  supply  of  water 
nniesa  be  agrees  to  pay  higher  rates  than  those 
fixed  In  a  contract  between  the  company  and 
the  city,  and  that  the  rates  in  the  contract  are 
too  high  because  of  changed  conditions,  and 
which  asks  that  reasonable  rates  be  determined, 
sets  forth  separate  causes  of  action  which  must 
be  set  forth  separately.— Wood  v.  New  York  In- 
temrban  Water  Co.,  142  N.  Y.  S.  62& 

Where  a  complaint  alleges  an  invasion  of  two 
separate  and  distinct  primary  rights,  two  caus- 
es of  action  are  set  forth,  thou^  intermingled 
in  form. — Id. 

I  92  (N.Y.Sup.)  Under  the  express  provisions 
of  Code  Civ.  Proc.  i  483,  where  a  complaint  pur- 
ports to  set  forth  more  than  a  single  cause  of 
action,  they  must  be  separately  stated  and  num- 
bered.—Huguley  V.  Gardner,  142  N.  Y.  S.  660. 

In  action  to  reauire  trustees  to  account  for 
corporate  stock,  allegations  as  to  conversion  of 
a  part  of  such  stock  held  not  to  state  a  causu 
of  action  which  plaintiff  was  required  to  sepa- 
rately state  and  number.— Id. 

In  action  for  accounting  for  corporate  stock 
by  trustees,  allegations  that  a  certain  defend- 
ant guaranteed  that  plaintiff  would  receive  the 
stock  to  which  he  was  entitled  held  nut  to  state 
a  cause  of  action  which  plaintiff  was  reqiured 
to  separately  state  and  number,  being  surplus- 
age.— Id. 

In  action  for  accounting  for  stock  held  by 
defendants  as  trustees,  allegations  as  to  pur- 
chase of  stock  by  one  of  the  trustees  for  plain- 
tiff under  an  agreement  which  he  bad  repudiat- 
ed with  a  demand  for  judgment  for  the  recov- 
ery of  securities  pledged  as  collateral  for  the 
purchase  ^rice  thereof  held  to  state  a  cause  of 
action  which  should  be  separately  stated  and 
numbered . — Id. 


m.  PX.EA  OR  AirSWER,  OROSS-OOK- 

PLAINT.   AND   AFFIDAVIT 

OF  DEFENSE. 

(Tt)  Blatter  In  ATOIdanoe. 

{131  (N.Y.Sup.)  An  afiBrmative  defense  is  re- 
garded as  a  separate  plea,  and  in.  determining 
its  sufficiency  the  allegations  of  the  complaint 
not  denied  therein,  even  though  denied  elsewhere 
in  the  answer,  are  deemed  ailmitted. — Mendelson 
v.  Margulies,  142  N.  Y.  S.  825. 

IV.   BEPUCATION  OR  REFI.T  AND 
SUBSEQtlENT  PI^EADXNGS. 

{  172  (N.Y.Sup.)  A  plaintiff,  appealing  from 
so  much  of  an  order  as  imposes  costs  for  open- 
ing a  default  judgment  for  defendant  for  want 
of  a  verified  reply  to  affirmative  defenses,  should 
pending  the  appeal  obtain  an  extension  of  the 
time  within  which  to  serve  a  reply,  and  where 
he  fails  to  do  so  he  is  technically  in  default; 
bnt  the  court  may  relieve  him,  where  a  denial 
of  the  right  to  file  a  reply  will  destroy  his  cause 
of  action.— Joseph  v.  Herzig,  142  N.  Y.  S.  36. 

V.   DEMURRER   OR   EXCEPTION. 

{  193  (N.Y.Sup.)  A  demurrer  to  a  complaint 
for  misjoinder  of  causes  of  action  should  be  sus- 
tained where  the  complaint  attempts  to_  state 
two  causes  of  action  which  cannot  be  joined, 
irrespective  of  whether  cither  cause  of  action  is 
sufficiently  alleged. — Dusenbcrry  v.  Sagamore 
Development  Co.,  142  N.  Y.  S.  595. 

i  204  (N.Y.Sup.)  Where  the  answer  of  de- 
fendants, in  addition  to  setting  up  demurrable 
affirmative  defenses,  repeati'd  the  general  and 
specific  denials,  and  plaintiff  did  not  move  to 
have  ^uch  'repetitions  stricken  out,  he  could 
not  on  demurrer  raise  the  question  of  the  srf- 
ficiency  of  the  new  matter  contained  in  the  af- 
firmative defenses.— Van  Tuyl  v.  Bobin,  142  N. 
Y.  S.  635. 

{218  (N.Y.Sup.)  A  jndirment  dismissing  the 
complaint,  rendered  on  plaintiff  fnilinjr  to  avail 
himself  of  leave  to  file  an  amended  complaint, 
on  the  sustaining  of  a  demurrer  with  leave  to 
serve  an  amended  complaint,  should  not  be  oo 
the  merits,  where  the  demurrer  was  sustained 
on  the  ground  of  the  omission  in  the  complaint 
of  an  essential  allegation  of  fact,  which  could 
be  supplied  by  amendment — Pollak  v.  Dodge 
Mfg.  Co.,  142  N.  Y.  S.  4U5. 

VI.  AMENDED  AND  SUPPLEMENTAI. 
PLEADINGS  AND  REPrEADER. 

{  237  (N.Y.Sup.)  In  an  action  on  a  quantum 
meruit  by  a  contractor  to  recover  for  labor  in 
filling  in  defendant's  lowlands  to  a  grade  speci- 
fied, where  the  complaint  did  not  set  up  any 
claim  on  the  ground  of  the  subsidence  of  the 
subsoil,  statements  by  defendant's  experts  that 
after  the  filling  the  subsoil  fell  a  given  distance 
will  not  authorize  an  amendment  of  the  com- 
plaint to  conform  to  the  proof. — Atlantic,  Gulf 
&  Pa'  ific  Co.  V.  Woodmere  Realty  Co.,  142  N.  Y. 
S.  953. 

{  251  (N.Y.Sup.)  A  motion  for  leave  to  amend 
a  complaint  must  be  denied,  where  the  proposed 
amendment  will  not  materially  change  the  oriR- 
inal   complaint   or   entitle   the  plaintiff  to  any 
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relief.— Greater  New  York  Film  Rental  Co.  r. 
Motion  Picture  Patents  Co.,  142  N.  Y.  S.  356. 

{  252  (N.T.Sup.)  An  amended  pleading  suiMr- 
sedes  the  orieiual  pleading,  and  the  action  is 
thereafter  to  be  treated  as  though  the  original 
pleading  had  not  been  served. — Maytham  t. 
Parker,  142  N.  Y.  8.  582. 

$  258  (N.Y.Sup.)  In  action  tor  damages  for 
failure  to  properly  dye  a  plush  coat,  refusal  to 
permit  amendment  of  answer,  to  deny  allega- 
tion as  to  the  value  of  the  coat  at  the  trial,  held 
error.— Lichtenstein  t.  Konig,  142  N.  Y.  S.  541. 

IX.  BII.r  OF  PARTICiri.ARS  AMD 
OOFT  OF   ACCOUNT. 

I  317  (N.Y.Sup.)  In  an  action  for  a  commis- 
sion for  negotiating  a  loan  on  real  estate,  held, 
that  defendant  was  entitled  to  a  bill  of  particu- 
lars stating  whether  the  contract  and  request 
alleged  was  oral  or  in  writing,  and,  if  in  writ- 
ing, to  a  copy  thereof.— Astor  Mortgage  Co,  v. 
Tenney.  142  N.  Y.  S.  266. 

XI.  MOTIONS. 

1 343  (N.Y.Sup.)  A  motion  under  Code  (St. 
Proc.  §  547,  for  judgment  on  the  pleadings  after 
issue  joined  will  be  treated  ordinarily  as  though 
made  at  the  opening  of  the  trial,  and  the  suffi- 
ciency of  the  complaint  ma^  be  tested ;  but  it 
is  only  when  either  party  is  entitled  to  judg- 
ment that  the  court  may  award  it — O'Rourke 
V.  Patterson,  142  N.  Y.  S.  195. 

1345  (N.Y.Sup.)  In  a  wife's  action  to  set 
aside  a  separation  agreement  on  the  ground  that 
it  was  inequitable  and  that  because  of  her  physi- 
cal and  mental  condition  she  did  not  fully  un- 
derstand it,  complaint  held  not  so  plainly  insuffi- 
cient as  to  justify  a  judgment  for  defendant  on 
the  pleadings.— Pela  v.  Pelz,  142  N.  Y.  S.  54. 

i  350  (N.Y.Sup.)  A  motion  by  defendant  for 
judgment  on  the  pleadings  is  to  be  considered 
as  if  made  on  demurrer,  and  the  allegations  of 
the  answer  should  therefore  be  disregarded. — 
Pelz  V.  Pelz,  142  N.  Y.  S.  54. 

8  350  (N.Y.Sup.)  The  court,  on  motion,  under 
Code  Civ.  Proc.  f  547,  for  judgment  on  the 
pleadings,  will  consider  the  complaint  only. — 
O'Rourke  v.  Patterson,  142  N.  Y.  S.  195. 

§362  (N.Y.Sup.)  Plaintiff  is  entitled  to  hare 
stricken  from  a  defense  denials  of  the  complaint 
if  interposed  unnecessarily,  but  not  if  they  are 
essential  to  render  the  separate  defenses  avail- 
able.—Mendelson  y.  Margulies,  142  N.  Y.  S. 
825. 

Denials  of  allegations  of  complaint  held  prop- 
erly included  in  defenses,  and  not  to  be  strick- 
en out  because  the  defenses  were  inconsistent 
with  the  complaint,  and  their  allegations  could 
not  be  proved  if  the  allegations  of  the  complaint 
were  admitted. — Id. 

i  367  (N.Y.Sup.)  Where  order  requiring  plain- 
tiff to  reply  to  new  matter,  alleged  in  the  an- 
swer, provided  that  she  should  be  permitted  to 
examine  the  corporate  records,  contracts,  etc., 
alleged  in  the  answer,  a  reply  denying  such  new 
matter  for  lack  of  knowledge  or  information  suf- 
ficient to  form  a  belief  is  insufficient,  and  should 
be  made  more  definite  and  certain.— Theobald  T. 
United  States  Rubber  Co.,  142  N.  Y.  S.  187. 


1367  (N.Y.Sup.)  In  action  for  breach  of  con- 
tract for  sale  of  manufacturing  plant,  allega- 
tions that  defendant's  testator  was  authorized 
by  the  corporation  owning  the  plant  to  make 
such  contract,  or  that  it  ratified  the  contract, 
without  any  allegation  that  he  was  acting  as 
agent  for  the  corporation,  held  not  sufficiently 
material  to  entitle  plaintiff  to  have  them  made 
more  definite  and  certain. — Mendelson  v.  Mar- 
guUes,  142  N.  Y.  S.  825. 

Xn.   ISSITEB,  PROOF,  AND  VARIANCE. 

i  376  (N.Y.Sup.)  In  action  against  street  rail- 
way company,  where  defendant's  counsel  re- 
marked that  judicial  notice  would  be  taken  that 
defendant  operated  a  particular  line,  and  also 
made  a  number  of  concessions,  but  subsequently 
withdrew  the  concessions,  held,  that  plaintiff 
was  not  required  to  prove  defendant's  control 
or  operation  of  such  line;  the  statement  with 
reference  thereto  not  being  one  of  the  conces- 
sions withdrawn.— Goodman  t.  New  York  Rys. 
Co.,  142  N.  Y.  S.  520, 

PLEDGES. 

See  Corporations,  (  123 ;  Set-Off  and  Counter- 
claim, I  29. 

i  44  (N.Y.Sup.)  It  cannot  be  presumed  in  a 
proceeding  to  attach  a  bond  pledged,  that  the 
debt  for  which  the  defendant's  property  waa 
security  had  been  paid.— Hoffman  t.  Columbia- 
Knickerbocker  Trust  Co.,  142  N.  Y.  S.  44S. 

POLICE  DEPARTMENT. 

See  Municipal  Corporations,  1 185. 


POLICY. 


See  Insurance. 


POSSESSION. 

See  Chattel  Mortgages,  {  191;    Qaieting  Title, 

POUNDAGE. 

See  Sheritb  and  Constables,  i  51. 

PRACTICE. 

For  practioe  in  particular  actions  and  proceed- 
ings,  see  the  various  specific  topics. 

PREJUDICE. 

See  Appeal,  B  1066, 1074. 

PRESCRIPTION. 

See  Limitation  of  Actiona. 

PRESENTMENT. 

See  Bills  and  Notes,  {  404;  Carriers,  |  83. 

PRESUMPTIONS. 

See  Appeal,  H  927,  034 ;  Eridence,  |{  65-88. 
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PRINCIPAL  AND  AGENT. 

See  AttorneT  and  Client;  Banks  and  Bank- 
ing. II  111,  320;  Brokers;  Corporations,  || 
80«-32O;   Insurance,  §{  73,  83,  229. 

n.  MITTTrAI.  1UQHT8,  DUTIES,  AND 
UABmnES. 

(B)  Oompeiuatlon   and   Iilen   of   Aseat. 

1 85  (N.Y.City  Ct)  An  agent  may  demand  re- 
imbursement from  his  principal  for  expenses  or 
damages  incurred  by  him  in  the  proper  con- 
duct of  his  agency,  but  to  entitle  him  to  reim- 
bursement the  expense  must  be  reasonable  and 
necessary,  and  not  occasioned  by  default  or  neg- 
ligence.—Herman  V.  Leland,  142  N.  Y.  S.  684. 

Plaintiff,    who    at    defendant's    request    sold 

Eroperty  covered  by  a  chattel  mortgage  without 
aving  reduced  it  to  actual  possession,  held  neg- 
ligent, and  to  have  acted  as  a  principal,  and 
not  as  defendant's  agent,  so  that  defendant  was 
not  liable  for  bis  expenses  in  defending  an  ac- 
tion for  the  return  of  the  purchase  price.— Id. 

189  (N.Y.City  Ct.)  Before  plaintiff,  who  at 
defendant's  request  negligently  sold  personal 
property  covered  by  a  chattel  mortgage  without 
navine  reduced  it  to  actual  possession,  could 
hold  the  defendant  liable  for  expenses  incurred 
in  defending  himself  in  the  suit  against  him  to 
recover  the  purchase  price,  he  had  the  burden 
of  proving  that  the  defendant  ratified  his  act 
or  received  the  benefit  therefrom. — Herman  v. 
Leland,  142  N.  Y.  S.  664. 

in.  RIGHTS  AND  LIABILITIES  AS  TO 
THIBD  PERSONS. 

(A)   Poirers  of  Asent. 

I  100  (N.Y.Sup.)  A  salesman  of  a  corporation, 
with  power  to  sign  checks  and  attend  to  routine 
business,  did  n'ot  have  implied  power  to  execute 
a  lease  of  real  property  for  his  principal. — Har- 
ris v.  Raskin,  142  N.  Y.  S.  842. 

I  108  (N.Y.Sup.)  On  facts  shown,  held,  that 
plaintiff's  course  of  conduct  toward  an  employ^ 
of  a  stockbroker  was  such  that  the  broker's  de- 
livery of  plaintiff's  stock  to  such  employ^  was 
a  legal  delivery  to  plaintiff.— Carlisle  v.  Norris, 
142  N.  Y.  S.  393. 

In  an  action  against  a  stockbroker  to  recover 
the  value  of  certificates  deposited  as  security 
for  margin  accounts,  held  that,  as  plaintiff's 
authority  to  the  broker's  employ^  had  enabled 
him  to  transfer  good  title  to  a  bank  from  whom 
the  broker  received  them,  the  broker's  delivery 
thereof  was  a  discharge  of  his  obligation. — Id. 

I  116  (N.Y.Sup.)  Son  of  owner  of  store,  per- 
mitted to  take  charge  of  the  business  subject  to 
her  private  directions,  held  to  have  a  general 
authority  to  execute  a  written  contract  in  her 
name,  notwithstanding  private  instruction. — 
New  York  City  Car  Advertising  Co.  v.  Green- 
berger,  142  N.  Y.   S.  226. 

I  122  (N.Y.Sup.)  The  authority  of  an  agent 
to  bind  nis  principal  by  a  lease  of  real  property 
could  not  be  established  by  admissions  of  the 
agent.— Harris  v.  Raskin,   142  N.  Y.  S.  342. 


(B)  Cndlaeloaed  Asenoy. 

I  143  (N.Y.Sup.)  A  principal  may  sue  upon  a 
contract  not  under  seal  made  by  his  agent  with 
a  third  person,  although  the  agency  was  not  dis- 
closed at  the  time  ue  contract  was  made. — 
Navarre  Hotel  &  Importation  Co.  v.  American 
Appraisal  Co.,  142  N.  Y.  S.  89., 

There  is  an  exception  to  the  general  rule  that 
a  principal  may  enforce  a  contract  made  on 
his  behalf,  though  the  agency  be  undisclosed, 
where  personal  confidence  is  reposed  by  the 
other  party  in  the  agent  who  contracts  m  bis 
own  name. — Id. 

Where  an  appraisal  company  made  for  a  firm 
of  attorneys  an  appraisal  of  personal  property 
to  be  covered  by  a  chattel  mortgage,  the  company 
is  liable  to  the  undisclosed  principal  for  dam- 
ages caused  by  a  negligent  appraisal  of  the 
property.— Id. 

§  145  (N.Y.Co.Ct)  Where  not  until  after 
judgment  for  goods  sold  did  the  seller  discover 
that  defendant  was  merely  an  agent,  the  seller 
can  recover  of  the  principal  the  balance  due  on 
the  account ;  the  judgment  remaining  unpaid. — 
Knickerbocker  Biscuit  Co.  v.  De  Voe,  142  N.  Y. 
S.  1035. 

(C)  Vaaathorlaed  aad   'VCroaKfal  Aeta. 

i  156  (N.Y.Sup.)  Where  a  lessee  was  injured 
by  the  fall  of  piaster  in  an  apartment,  she  can- 
not recover  on  the  theory  of  misrepresentations 
by  the  lessor  because  the  janitor  in  charge  in- 
formed her  that  the  ceiling  had  been  fixed  and 
that  there  was  no  danger;  his  statement  that 
it  had  been  repaired  being  true,  and  the  observa- 
tion as  to  the  danger  being  a  mere  opinion. — 
Renard  v.  Grenthal,  142  N.  Y.  S.  328. 

(D)   Ratification. 

8171  (N.Y.City  Ct.)  Where  defendant  receiv- 
ed the  purchase  money  realized  upon  a  sale  of 
mortgaged  personal  property  by  plaintiff  made 
at  its  request,  covered  by  a  chattel  mortgage, 
and  on  discovering  that  the  plaintiff  was  neg- 
ligent, and  did  not  act  as  agent  in  making  such 
sale,  immediately  returned  the  money  to  the 
purchaser,  he  thereby  relieved  himself  from  all 
responsibility  for  any  act  of  the  plaintiff.— Her- 
man T.  Leland.  142  N.  Y.  S.  664. 

PRINCIPAL  AND  SURETY. 

See  Bonds, Jg  58,  122;  Guaranty;  Mechanics' 
Liens,  J  227 ;  Municipal  Corporations,  g§  145- 
173;  OflScers,  S  126;  Parties,  |  7;  Trusts,  g| 
378-^84. 

n.   NATTTRE  AND  EXTENT  OF  UA- 
BUJTT  OF  SITRETT. 

1 59  (N.Y.Sup.)  The  contracts  of  sureties,  like 
other  contracts,  are  to  be  construed  so  as  to 
give  effect  to  the  intention  of  the  parties,  in  as- 
certaining which  the  language  should  be  read  in 
the  light  of  the  circumstances  surrounding  the 
execution  of  the  instrument ;  but,  when  the 
meaning  has  been  thus  ascertained,  the  respon- 
sibility of  the  surety  is  strictissimi  juris,  and  is 
not  to  be  extended  or  enlarged  by  implication 
or  construction. — Knit  Goods  Exchange  v.  Hal- 
pern,  142  N.  y.  S.  566. 


For 


in  Dec.  Dig.  *  Am.  Dig.  Kay  No.  Series  &  Indexes  see  same  topic  and  section  (1)  NUMBER 


Digitized  by 


Google 


Prlaelpal  and  Snraty 


142  MBW  TORK  SUPPLKMBNT 


1210 


1 59  (N.Y.Sup.)  In  the  construction  of  the 
language  of  a  contract  of  suretyship,  the  usual 
rules  of  construction  are  to  be  observed,  and  it 
is  to  be  interpreted  like  an;  other  paper.— J.  P. 
Dnlty  Ca  t.  Todebuah,  142  N.  Y.  S.  790. 

PROBABLE  CAUSL 

See  Maliciona  Prosecution,  1 18. 

PROCESS. 

See  Appeal,  |  635;  Arrest;  Attorney  and  Cli- 
ent, {  126;  Corporations,  g  507;  Courts,  S 
169;  Justices  of  the  Peace ;  Mandamus;  Re- 
ceivers,  {  180 ;  Records,  {  9 ;  Trusts,  i  336. 

H.    SEBVIOE. 

(B)  Sobatltnted  Serrloe. 

{  69  (N.T.Sup.)  A  substituted  service  of  sum- 
mons in  the  manner  prescribed  by  Code  Civ. 
Proc.  i|  435-437,  Is  equivalent  to  service  by 
publication.— Benta  v.  Crotona  Parle  Realty 
Co.,  142  N.  Y.  S.  193. 

PROFITS. 

See  Elridence.  |  571;  Joint  Adventures;  Part- 
nership, {  11. 

PROHIBITION. 

See  Intoxicating  Liquors. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Fixtures;  Literary  Property. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  i  738. 

PROXIMATE  CAUSE. 

See  Carriers,  §  123 ;  Municipal  Corporations,  | 
819 

PUBLICATION. 

See  Wills,  |  133. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  {{  266-531. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones;  Waters  and  Wa- 
ter Courses,  §§  201,  203. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  {{  201,  203. 

QUANTUM  MERUIT. 

See  Work  and  Labor,  §  12. 


QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  1 189. 

QUIETING  TITLE. 

X.  BIOKT     OF     ACTIOK     AMS     DE- 
TEXSEB. 

i  23  (N.Y.Sup.)  Under  Code  Civ.  Proc.  {  1638, 
providing  that  one  in  possession  of  real  estate 
for  one  year  may  sue  to  have  adverse  claims 
determined,  constructive  possession  is  sufficient. 
—Magnetite  Mining  Co.  v.  Wilmore  Beal^  Co., 
142  N.  Y.  S.  1094. 

n.   PR0CEEDXN08  AITD  BEI.IEF. 

§44  (N.Y.Snp.)  In  an  action  to  remove  a 
cloud,  when  neiUier  party  proves  possession,  it 
will  be  presumed  that  the  land  is  unoccupied,  so 
that  the  plaintiff  is  entitled  to  the  benefit  of 
Code  Civ.  Proc.  {  960,  providing  that  proof  of  a 
chain  of  title  for  30  years  shall  be  presumptive 
evidence  of  ownership,  where  the  land  is  un- 
occupied.—Magnetite  Mining  Co.  v.  Wilmore 
Real^  Co.,  iS  N.  Y.  S.  1094. 

Under  Code  Civ.  Proc.  i  1645,  providing  that 
a  defendant  riiall  not  be  entitled  to  costs  in  an 
action  to  determine  adverse  claims  to  real  es- 
tate unless  he  asserts  and  proves  a  claim  adverse 
to  the  plaintiff,  the  burden  of  a  proving  an  ad- 
verse claim  in  such  an  action  is  upon  the  de- 
fendant—Id. 

RAILROADS. 

See  Carriers;  Deefls,  f  171:  Injunction,  1 114; 
Master  and  Servant,  |  192 ;  Receivers,  i  180 ; 
Street  Railroads. 

V.  BIGHT  or  WAT  AWD^OTHEB  XH- 
TEBESTS  IN  IjA^TD. 

>7I  (N.Y.Sup.)  Where  a  milling  company 
conveyed  land  adjoining  its  mill  without  any 
express  reservation  of  switch  tracks  extend- 
ing from  the  mill  across  the  land  conveyed  to 
a  railroad,  a  reservation  will  be  implied. — Bir- 
kett  Mills  V.  Fenner,  142  N.  Y.  a  1045., 

X.  OPERATIOK. 

(D)  Injuries   to   Ucenaeea   or  Trespaaaera 
In  General. 

§  274  (N.Y.Snp.)  Plaintiff,  a  boy  of  12,  sent 
to  defendant's  station  to  meet  a  passenger,  who 
was  to  arrive,  and  to  receive  certain  tickets 
from  him,  Aeld  a  mere  licensee,  who  took  the 
risk  of  an  accident  in  using  the  premises  in 
the  condition  in  which  they  were.— Bullock  v. 
New  York  Cent  &  U.  R.  R.  Co.,  142  N.  Y. 
S.  219. 

As  to  a  mere  licensee  about  its  station  the 
obligation  of  a  railroad  not  chargeable  with 
affirmative  negligence  is  to  refrain  from  in- 
flictinsr  Intentional  or  wanton  injury  and  from 
setting  dangerous  devices  thereon  for  the  pur- 
pose of  harming  trespassers,  unless  a  greater 
duty  grows  out  of  a  contractual  relationship 
with  others  having  business  with  it  or  arises 
from  an  implied  invitation  to  use  its  property. 
-Id. 

(F)   Aoctdents  at  Oroaalnss. 

1333  (N.Y.Sup.)  One  who,  driving  on  a  trot 
to  a  railroad  track  without  looking.  Just  be- 
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fore  reaching  it  saw  a  person  warning  him  and 
MW  the  approaching  train,  and  the  train  struck 
his  horses  alx>ut  the  same  instant,  and,  con- 
tinuing, was  killed,  was  guilty  of  contribatonr 
negligence.— Knapp  t.  New  York.  N.  H.  ft  H. 
B.  Co..  142  N.  Y.  S.  1100. 

RAPE. 

See  Criminal  Law,  f  860. 

n.  PROSECUTION  AHDWinSHKEirT. 

(B)  BTldence. 

151  (N.Y.Sup.)  Evidence  on  a  trial  tor  rape 
in  the  second  degree  hM  InsnflBcient  to  sup- 
port a  conviction. — People  y.  Shaw,  142  N.  X. 
S.  T82. 

§51  (N.Y.Snp.)  Where  defendant  was  con- 
victed of  rape  in  the  first  degree  involving  force 
which  the  evidence  did  not  prove,  the  conviction 
could  not  be  sustained,  I>ecau8e  the  evidence 
showed  intercourse  with  a  woman  under  18, 
which  constitute*  rape  in  the  second  degree  with- 
out proof  of  force.— People  y.  Doyle,  142  N.  Y.  S. 
884. 

{  52  (N.Y.Sop.)  Where  on  a  trial  for  tape  in 
the  second  degree,  the  girl  and  her  stepmother, 
who  was  her  mother's  sister  and  acted  as  mid- 
wife at  her  birth,  testified  to  the  date  of  her 
birth,  the  evidence  as  to  her  age  was  sufficient. 
—People  y.  De  Nigris,  142  N.  Y.  S.  620. 

154  (N.Y.Snp.)  On  a  trial  for  rape  in  the 
second  degree,  the  evidence  to  corroborate  the 
girl's  testimony  as  to  the  act  of  intercourse 
need  not  be  direct,  but  may  be  drcumstantial. 
—People  y.  De  Nigris,  142  N.  Y.  S.  620. 

On  a  trial  for  rape  in  the  second  degree,  evi- 
dence that  accused  took  a  young,  unmarried 
girl  to  a  furnished  room,  held  her  out  aa  bis 
wife,  and  occupied  the  room  with  her  for  sev- 
eral nights,  was  sufficient  corroboration  of  her 
testimony  as  to  the  act  of  intercourse.— Id. 

{54  (N.Y.Sup.)  On  a  trial  for  rape,  the  pros- 
ecuting witness  must  be  corroborated  as  to  every 
essential  element  of  the  crime,  and  not  merely 
as  to  the  commission  of  the  crime  by  some  one, 
but  also  aa  to  its  commission  by  accused. — Peo- 
ple y.  Shaw,  142  N.   Y.  S.  7ffi. 

On  a  trial  for  rape  in  the  second  degree,  tes- 
timony that  accused  was  standing  by  his  garage 
just  before  the  time  of  the  alleged  outrage  in 
the  garage  was  not  corroborative  of  the  testi- 
mony of  the  prosecuting  witness  that  he  com- 
mitted the  crime,  being  at  most  merely  evidence 
of   opportunity. — Id. 

Evidence  that  the  prosecutrix  had  gonorrhea, 
and  that  her  hymen  was  ruptured,  although 
evidence  of  intercourse  with  some  one,  did  not 
corrolKjrate  her  testimony  that  it  was  with  ac- 
cused, even  assuming  that  the  evidence  showed 
that  he  had  gonorrhea. — Id. 

Evidence  of  disclosures  by  the  girl  within  a 
reasonable  time  after  the  outrage,  although  ad- 
missible, was  not  corroborative  evidence  within 
Penal  Law,   g  2013.— Id. 

The  heinous  character  of  the  crime  of  rape 
upon  a  child  eight  years  old  does  not  excuse 
a  disregard  of  the  rules  of  evidence,  or  a  denial 
of  due  process  of  law. — Id. 


S  54  (N.Y.Snp.)  Tn  a  prosecution  for  rape  in 
the  first  degree,  evidence  held  insufficient  to  cor- 
roborate prosecutrix  that  the  intercourse  was 
not  voluntary  but  forcible,  as  required  by  Pen. 
Code,  I  283,  to  sustain  a  conviction.— People  y. 
Doyle,  142  N.  Y,  S.  884. 

RATE. 

See  Carriers,  1189;  Constitutionnl  Law,  i  70; 
Waters  and  Water  Courses,  {  203. 

RATIFICATION. 

See  Principal  and  Agent,  1 171. 

REAL  ACTIONS. 

See  Partition. 

RECEIVERS. 

See  Appeal,  {  1221 ;  Execution,  |{  408-411. 

m.   TITLE  TO   AND   POSSESSION   OF 
PROPERTY. 

178  (N.Y.Snp.)  WhUe  in  proper  cases  the 
court  may  entertain  a  summary  application 
to  compel  its  receiver  to  deliver  property  to  a 
person  claiming  to  be  entitled  thereto,  if  the 
contest  involves  an  issue  of  fraud  ordinarily 
triable  by  a  jury,  the  better  practice  is  to  de- 
cline jurisdiction. — A.  H.  Alden  &  Co.  y.  New 
York  Commercial  Co.,  142  N.  Y.  S.  772. 

VX.  ACTIONS. 

I  180  (N.Y.Sup.)  Where  a  receiver  was  ap- 
pointed for  an  interstate  railway  company,  serv- 
ice upon  the  former  process  agent  of  the  railroad 
and  upon  the  managing  apent  is  sufficient  under 
Judicial  Code  March  3,  1911,  c.  231,  S§  65.  66, 
36  Stat  1104  (U.  S.  Comp.  St.  Supp.  1911,  p. 
15a),  re-enacting  Act  Cong.  March  3,  1887,  {§ 
2,  3,  allowing  such  receivers  to  be  surd  without 
leave ;  the  service  being  good  under  Code  Ciy. 
Proc.  {  432.— Jacobs  y.  Blair,  142  N.  Y.  S.  897. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  T^aw,  {§  675,  686;  Trial,  i  39. 

RECORDS. 

See  Appeal,  H  566,  635,  034;    Negligence,  | 
136. 

{9  (N.Y.Sup.)  Under  Real  Property  Law,  { 
371,  and  section  386,  as  amended  by  Laws  1910, 
c.  627,  providing  for  the  trial  of  issues  in  pro- 
ceedings to  register  title  to  land,  a  motion  by  an 
applicant  for  the  registration  of  title  made  after 
a  third  peraon  made  a  party  defendant  has  an- 
swered, alleging  facts  disclosing  claims  of  oth- 
ers, based  on  orders  for  the  summons  and  the 
service  thereof  and  affidavits,  cannot  be  sustain- 
ed as  an  application  for  judgment  on  a  frivolous 
answer  within  Code  Civ.  Proc.  J  C37.— Parten- 
felder  v.  People,  142  N.  Y.  S.  91& 

The  motion  cannot  be  sustained  under  Code 
Civ.  Proc  i  547,  providing  that,  where  either 
party  is  entitled  to  judgment  on  the  pleadings. 
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the  court  may  on  motion  after  issue  joined  give 

judgment  accordingly.— Id. 

Under  Real  Property  Law,  {  379,  as  amended 
by  Laws  1910,  c.  627,  requiring  the  complaint 
and  summons  in  an  action  to  register  title  to 
name  as  parties  all  persons  claiming  any  interest 
aa  shown  by  the  examiner's  certificate,  the  sam- 
mons  and  complaint  must  name  or  describe  the 
persons  mentioned  in  the  examiner's  certificate 
as  possibly  having  any  title.— Id. 

The  statement  in  the  examiner's  certificate  of 
title  in  an  action  to  register  title  to  land  that 
the  title  is  vested  in  plaintiff  is  a  mere  expres- 
sion of  opinion,  especially  where  statements  of 
fact  therein  disclose  that  third  persons  possibly 
have  an  interest— Id. 

Under  Real  Property  Law,  M  380,  385,  as 
amended  by  Laws  1910,  c.  627,  requiring  the 
examiner's  certificate  in  an  action  to  register  ti- 
tle to  state  the  efforts  made  to  find  possible 
claimants,  and  to  satisfy  the  court  that  all  claim- 
ants are  named  and  made  parties,  and  requiring 
the  court  before  directing  the  commencement  of 
the  action  to  be  satisfied  that  plaintiff  has  a  ti- 
tle that  should  be  registered,  the  court  may  not 
rely  on  the  conclusions  of  the  examiner,  but  must 
rely  on  facts  explicitly  stated  before  authorizing 
the  commencement  of  an  action, — Id. 

The  purpose  of  Real  Property  Law,  as  amend- 
ed by  Iiaws  1910,  c.  627,  relating  to  registering 
titles  to  real  property,  is  not  to  permit  the  reg- 
istration of  defective  titles,  but  the  court  must 
see  to  it  that  no  judgment  of  registration  is  made 
unless  it  is  satisfied  that  the  title  is  free  from 
reasonable  doubt,  and  unless  it  examines  the  ex- 
aminer's certificate  and  abstract  and  accompany- 
ing affidavits  and  finds  that  the  applicant  has  a 
title,  and  that  every  person  having  any  possible 
interest  is  made  a  party,  it  is  without  jurisdic- 
tion to  direct  the  commencement  of  an  action. 
-Td. 

Notwithstanding  Real  Property  Law,  |  380, 
as  amended  by  Laws  1910,  c.  627.  providing  that 
the  sufficiency  of  the  proof  that  all  claimants  are 
made  parties  to  an  action  to  register  title  is  for 
the  court,  and  its  decision  as  evidenced  by'an  or- 
der directing  the  commencement  of  the  action 
shall  not  be  questioned  after  six  months  from 
final  judgment,  an  order  permitting  the  com- 
mencement of  an  action  is  not  conclusive  on  the 
court  on  appeal  from  a  final  judgment  register- 
ing title.— Id. 

Where,  in  an  action  to  register  title,  the  offi- 
cial examiner  declares  on  information  and  belief 
that  the  whereabouts  of  third  persons  having 
possibly  an  interest  cannot  be  ascertained,  but 
he  does  not  suggest  the  sources  of  his  informa- 
tion or  the  grounds  of  his  belief,  the  court  has 
no  jurisdiction  to  order  the  issuance  of  a  sum- 
mons in  which  the  third  persons  are  not  specifi- 
cally named  or  appropriately  described,  and  an 
order  and  subsequent  proceedings  are  absolutely 
void. — Id. 

§  9  (N.Y.Sup.)  Where  as  the  result  of  convey- 
ances small  gores  or  strips  were  left  in  the  cen- 
ter of  the  parcel  sought  to  be  registered,  title  to 
which  strips  was  in  others  not  parties  to  pro- 
ceedings for  registration,  without  showing  any 
cause  for  omitting  them,  the  court  did  not  obtain 
jurisdiction  to  direct  that  an  action  to  register 
such  title  be  commenced.— City  &  Suburban 
Homes  Co.  v.  People,  142  N.  Y.  S.  924. 


REFERENCE. 

See  Appeal,  |  669;    Costs,  {  191;   Jury,  {  28; 
Mortgages,  S|  507,  582;   Trusts,  M  325,  331. 

I.   NATURE,    OROtrNDS,    AND    ORDER 
OF  REFERENCE. 

(31  (N.Y.Sup.)  VHien  a  complaint  is  amend- 
ed after  reference,  the  question  whether  after 
amendment  the  entire  action  is  referable  may 
be  reviewed  by  a  renewal  of  the  motion  to 
vacate  the  order. — Conway  t.  Farish-Stafford 
Co.,  142  N.  Y,  a  672. 

H.   REFEREES  AND  PROCEEDINGS. 

i  58  (N.Y.Sup.)  A  referee  cannot  allow  an 
amendment  to  the  complaint  changing  the  cause 
of  action  or  adding  a  cause  of  action.— Conway 
T.  FarUh-Stafford  Co.,  142  N.  Y.  &  672. 

m.  REPORT  AND  FINDINGS. 

{87  (N.Y.Su;p.)  Party  kOd  entitled  to  have 
requested  findings  filed  after  referee's  report 
passed  upon,  where  the  parties  had  stipulated 
that  they  might  be  so  filed. — McCormick  v. 
Walker,  142  N.  Y.  S.  769. 

{  103  (N.Y.Sup.)  Where  referee  before  passing 
npon  defendant's  proposed  findings  of  fact  be- 
came disqualified,  held,  that  the  judgment  would 
be  vacated  and  defendant  not  compelled  to  have 
an  appeal  heard  on  a  record  which  might  do 
him  manifest  injustice. — McCormick  v.  Walker, 
142  N.  Y.  S.  759. 

REFORMATION  OF  INSTRUMENTS. 

See  Parties,  i  84. 

REGISTRATION  OF  TITLL 

See  Records. 

REINSTATEMENT. 

See  Municipal  CorporatloiiB,  |  218. 

RELEASE. 

See  Accord  and  Satisfaction;  Guaranty,  H  ^B- 
56. 

I.  REQUISITES  AND  VAI.IDITT. 

S  20  (N.Y.Sup.)  An  agreement  between  an 
employer  and  an  employi  sustaining  an  injury, 
which  provides  for  payments  to  the  employs 
of  a  specified  sum  per  working  day,  not  to  ex- 
ceed 52  weeks,  and  which  declares  that  relief 
for  permanent  injury  will  be  paid  in  accordance 
with  the  voluntary  accid^it  relief  plan  of  the 
employer,  is  not  invalid. — Griffith  v.  American 
Bridge  Co.  of  New  York,  142  N.  Y.  S.  199. 

m.  PLEADING.  EVIDENCE,  TRIAI., 
AND  REVIEW. 

{ 55  (N.Y.Sup.)  An  employer,  relying  on  • 
release  or  settlement  of  a  claim  of  an  employe 
for  personal  injuries,  has  the  burden  of  proving 
the  release  or  settlement;  but  where  he  shows 
an  agreement,  whose  execution  is  not  denied,, 
the  presumption  is  that  it  is  valid,  and  the 
employs   has  the  burden  of  proving  facts  in- 
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validating  it— GrlflSth  ▼.  American  Bridge  Ga 
of  New  York,  142  N.  T.  S.  199. 

§  57  (N.Y.Sup.)  Eridence  held  not  to  support 
a    finding    that    a    settlement   of   a   claim   for 

gersonal  injuries  was  procured  by  fraud. — Grif' 
th  V.  American  Bridge  Co.  of  New  Xork,  142 
N.  Y.  S.  199. 

RELIGIOUS  SOCIETIES. 

See  Charities,  {  7S. 

REMAINDERS. 

See  Deeds,  g  183 ;  Wills,  M  629,  634,  682. 

REMOVAL 

See  Municipal  Corporations,  {  218. 

REMOVAL  OF  CAUSES. 

See  Courts,  i  485. 

RENT. 

See  Landlord  and  Tenant,  |{  186-281. 

REPAIRS. 

See  Landlord  and  Tenant,  §  ISO. 

REPEAL 

See  Statutes,  { 162. 

REPLEVIN. 

See  Set-OtC  and  Counterclaim,  S  29. 

XV.  PLEADING  AMD  EVIDENCE. 

t  58  (N.Y.Sup.)  Under  Code  Civ.  Proc.  g  1720, 
allegations  of  a  complaint  in  replevin,  as  to  the 
terms  of  the  contract  under  which  the  property 
sought  to  be  recovered  was  delivered  to  de- 
fendant, held  surplusage. — Scognamillo  T.  Pas- 
sarelli,  142  N.  T,  S.  382. 

REPLY. 

See  Pleading,  {  172. 

REPORT. 

See  Reference,  f  87. 

RESCISSION. 

See  Contracts,  §  269;   Sales,  gg  81,  179. 

RESERVATIONS. 

See  Bailroads,  g  71. 

RES  GEST/E. 

See  Bvidence,  gg  121, 123. 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  g  265. 

RES  JUDICATA. 

See  .Tudgment,  §g  594-649. 


RESTRICTIONS. 

See  Deeds,  gg  171,  176. 


See  Taxation. 


REVENUE 
REVIEW. 


See  Appeal;  Certiorari;  Criminal  Law,  g§ 
1134r-1171;    Taxation,  gg  493-496. 

REVOCATION. 

See  Trusts,  g  59;   Wills,  g  174. 

RULES  OF  COURT. 

See  Appeal,  {  669 ;  Attorney  and  Client,  g  10. 

SALES. 

See  Brokers;  Corporations,  gg  121,  479;  Ex- 
change of  Property,  §  8;  Executors  and  Ad- 
ministrators, g  333  I  Intoxicating  Liquors ; 
Pleading,  g  367;  Sunday,  |  5;  Taxation,  g 
616. 

H.   CONSTRUCTION    OF    CONTRACT. 

§81  (N.Y.Sup.)  Where  goods  were  ordered  to 
be  delivered  as  soon  as  possible,  and  the  par- 
ties did  not  make  time  of  the  essence  of  the 
contract,  mere  delay  on  the  part  of  the  seller 
in  furnishing  the  goods  will  not  warrant  the 
buyer  in  rescinding. — Sturges  &  Bum  Mfg.  Co. 
v.  American  Separator  Co.,  142  N.  Y.  S.  697. 

IV.   PERFORMANCE    OF    CONTRACT. 

(C)  Delivery  and  Acceptance  of  Goods. 

g  179  (N.Y.Sup.)  Where  defendants,  the  buy- 
ers, after  the  seller  had  long  delay^  delivery 
of  goods  which  were  ordered  to  be  sent  as  soon 
as  possible,  accepted  a  large  part  of  the  goods, 
the  acceptance  without  objection  was  a  waiver 
of  the  buyer's  right  to  a  rescission,  and  render- 
ed him  liable  for  the  payment  of  the  remainder 
of  the  goods,  which  had  to  be  manufactured. — 
Sturges  &  Burn  Mfg.  Co.  v.  American  Separator 
Co.,  142  N.  Y.  S.  697. 

g  181  (N.Y.Snp.)  In  an  action  to  recover  a 
deposit  on  a  contract  to  purchase  goods,  evi- 
dence held  to  show  that  the  contract  required 
the  purchaser  to  accept  the  goods  before  the 
Christmas  season,  and  that  he  could  not  leave 
them  with  the  seller  and  take  them  out  at  his 
convenience  at  any  time  within  the  next  10 
years.— Ajello  v.  Albrecht  &  Meister  Co.,  142 
N.  Y.  S.  499. 

(D)  Payment  of  Price. 

g  188  (N.Y.Snp.)  Where  a  seller,  on  being 
notified  that  goods  were  defective,  requested  the 
buyer,  ordering  the  goods  for  a  customer,  to  do 
what  he  could  to  have  the  goods  accepted  and 
that  the  seller  would  pay  the  expense,  the  ex- 
penses included  freight  and  demurrage  charged 
by  the  carrier.— Stramiello  v.  Parsons  Trading 
Co.,  142  N.  Y.  S.  320. 
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V.  OFERATIOH  AND  EFFECT. 

(C)   Rivhts  and  Liabilities  of  Buyer  Ml  to 
Third  Persons. 

{226  (N.T.Sup.)  One  buying  chattels  from 
one  having  larcenous  posseasion  gets  no  title ; 
and,  so  having  disposed  of  them,  is  liable  for 
their  conversion. — Reichard  v.  Button,  142  N.  Y. 
S.  985. 

VI.  WABBANTIES. 

{261  (N.T.Sup.)  A  representation  that  a 
business  would  bring  in  about  $1,000  per  month 
held  not  a  warranty. — Nissen  v.  Applebaum, 
142  N.  Y.  S.  303. 

{288  (N.Y.Sup.)  An  importer  of  a  quantity 
of  beans,  which  he  inspected  on  the  dock,  and 
then  observed  defects  which  rendered  tbem  un- 
marketable, but  nevertheless  accepted  tbem, 
cannot  thereafter  recover  from  the  importer  in 
an  action  upon  a  warranty  of  quality. — Rich  v. 
Mlnolfi,  142  N.  Y.  S.  771. 

VU.  REMEDIES    OF    SELLER. 

(B)  Aetlons   for  Priee  or  Valne. 

(  358  (N.Y.Sup.)  Where  a  seller  was  liable  to 
the  buyer  for  freight  and  demurrage,  the  amount 
was  sufficiently  proved  by  the  buyer  showing 
that  it  had  paid  the  carrier's  bill  to  a  specified 
amount  for  those  items.— Stramiello  v.  Parsons 
Trading  Co.,  142  N.  Y.  S.  320. 

!  359  (N.Y.Sup.)  Evidence  in  an  action  for 
goods  sold  and  delivered  held  not  sufficient  to 
sustain  a  judgment  for  plaintiff. — Franco-Amer- 
ican Baking  Co.  v.  Herman  Raub,  142  N.  Y. 
S.  276. 

Vm.    REMEDIES  OF  BITTER. 
(A)    HeooTerr   of  Price. 

{  391  (N.Y.Sup.)  A  buyer  of  goods,  who  failed 
to  accept  or  pay  for  tbem  within  the  time  fixed, 
cannot  recover  a  deposit.— Ajello  t.  Albrecht  & 
Meister  Co.,  142  N.  Y.  S.  499. 

SANITY. 

See  Evidence,  (  568. 

SATISFACTION. 

See  Accord  and   Satisfaction. 

SCAFFOLDS. 

See  Master  and  Servant,  §{  116,  128,  S21. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

n.  PUBLIC  SCHOOLS. 

CD)  District  Propertr,  Contracts,  and 
I^iabilities. 

{79  (N.Y.Sup.)  As  the  money  for  the  erec- 
tion of  schools  comes,  not  out  of  the  general 
fund  levied  in  accordance  with  Greater  New 
York  Charter,  {{  1059,  1061,  but  out  of  the 
proceeds  of  corporate  stock  issued  under  the 
authority  of  the  board  of  estimate  and  appor- 
tionment and  board  of  aldermen,  the  board  of 
education,  being  an  administrative  department 
under  sections  96,  108.  cannot^  under  section 
1541,  incur  debts  for  the  erection  of  a  school 
building,  where  no  appropriation  has  been  made. 


— T.  S.  Clarke  Co.  ▼.  Board  of  Education  of 
City  of  New  York,  142  N.  Y.  S.  106. 

{80  (N.Y.Sup.)  Under  Greater  New  York 
Charter,  {  169,  referring  to  section  47,  and  pro- 
viding for  the  issuance  of  corporate  stock  for 
the  erection  of  school  buildings,  held,  that  the 
board  of  education  could  not,  under  the  direct 
provisions  of  section  1541, .  enter  into  a  valid 
contract  for  the  erection  of  a  building  before 
the  issuance  of  the  stock,  and  hence  the  ac- 
ceptance of  a  contractor's  bid,  conditioned  upon 
an  increased  appropriation,  is  invalid.— T.  S. 
Clarke  Co.  v.  Board  of  Education  of  City  of 
New  York,  142  N.  Y.  S.  106. 

SCRIP  DIVIDENDS. 

S«e  Corporationa,  ({  150,  167. 

SEALS. 

S«e  Bonds,  H  88,  122;    Trusts,  {  13. 

SECONDARY  EVIDENCE. 

See  Bvidence,  {  17& 

SECRET  PROFITS. 

See  Joint  Adventures. 

SEISIN. 

See  Covenants,  {  94. 

SELF-DEFENSE. 

See  Homicide,  {  244. 

SENILE  DEMENTIA. 

See  Evidence,  {  16. 

SEPARATION. 

See  Husband  and  Wife,  (|  278-28L 

SERVANTS. 

See  Master  and  Servant 

SERVICE. 

See  Process,  {  69. 

SERVICES. 

See  Master  and  Servant,  {  66. 

SET-OFF  AND  COUNTERCLAIM. 

See  Attorney  and  Client,  {  29;  Co.sts,  {  32; 
Courts,  {  189;  Deposits  in  Court,  {  10; 
Landlord  and  Tenant  {  223 :  Municipal  Cor- 
porations, {§  375,  404;   Trial,  §{  3,  4,  139. 

L  NATURE  AND  GROUNDS  OF 
REMEDY. 

{9  (N.Y.Sup.)  A  defendant  in  an  action  at 

law  may  not  plead  an  equitable  counterclaim 
for  the  cancellation  of  an  aprecment  between 
ulaintilT  and  defendant  and  the  members  of  a 
firm  not  made  parties,  but  the  facts  are  availa- 
ble only  as  a  defense. — Deiches  v.  Western  De- 
velopment Co.,  142  N.  Y.  S.  932. 
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n.  SITBJISOT-XCATTEB. 

{  29  (N.Y.Sup.)  Under  Code  Civ.  Proc  |  1501, 
in  replevin  to  recover  oil  paintings,  causes  of 
action  on  indebtedness,  for  the  security  of  which 
defendants  alleged  the  paintings  were  pledged 
to  them,  were  not  prop*^r  counterclaims. — Scog- 
namillo  v.  Passarelli,  142  N.  Y.  S.  382. 

1 29  n^.Y.Sup.)  A  counterclaim  authorized  by 
Code  Civ.  Proc.  {  501,  subd.  1,  arising  out  of 
the  contract  or  transaction  alleged  in  the  com- 
plaint and  tending  to  diminish  plaintiff's  re- 
covery, need  not  exist  at  the  time  plaintiff's  act 
was  commenced ;  that  being  necessary  only  in 
case  of  other  counterclaims  authorized  by  sub- 
division 2  which  expressly  so  requires. — Cas- 
pary  v.  Hatch,  142  NTY.  S.  785. 

§41  (N.Y.Sup.)  Under  Code  Civ.  Proc.  |  601. 
authorizing  a  counterclaim  when  consisting  of 
a  cause  of  action  arising  out  of  the  transaction 
sued  on,  or  in  an  action  on  contract  any  other 
cause  of  action  on  contract,  a  husband  living 
separate  from  his  wife  under  a  separation  agree- 
ment executed  by  the  parties  and  a  third  person 
may  not,  when  sued  by  the  wife  for  the  support 
of  the  child,  avail  himself  of  the  right  to  re- 
form the  separation  agreement  on  the  ground 
of  mutual  mistake,  for  the  third  person  Is  a  nec- 
essary party.— Johnson  ▼.  Johnson,  142  N.  Y. 
S.  416. 

150  (N.Y.Sup^  A  contract  for  the  delivery 
of  bricks  to  defendant  to  be  used  in  the  con- 
struction of  a  public  work,  payments  to  be 
made  in  installments  as  the  work  progressed, 
held  severable,  so  that,  on  an  assignment  of 
the  seller's  claim  for  bricks  delivered,  the 
buyer  could  not  counterclaim  for  damages  for 
the  seller's  subsequent  failure  to  make  further 
deliveries,  under  Code  Civ.  Proc.  {  602.— Sie- 
bert  T.  Dnnn,  142  N.  Y.  S.  253. 

SETTING  ASIDE. 

See  Deeds,  {  211 ;   Eminent  Domain,  {  287. 

SEHLEMENT. 

See  Accord  and  Satisfaction;   Account  Stated. 

SHERIFFS  AND  CONSTABLES. 

See  Injunction,  S  105. 

H.  COMPENSATION. 

{51  (N.Y.Sup.)  Where,  after  a  sheriff  had  at- 
tached the  judgment  debtor's  account  in  a  sav- 
ings bank,  he  demanded  possession  of  the  fund 
from  the  receiver  in  supplementary  proceedings, 
but  was  refused,  held,  that  it  was  improper  to 
deny  the  sheriff's  application  for  poundage  for 
"failure  to  collect,"  on  a  statement  by  plaintiff's 
attorney  that  the  sheriff  informed  him  he  could 
not  collect  upon  the  attachment  or  execution.— 
Martin  ▼.  Berwick,  142  N.  Y.  S.  470. 

SIGNATURES. 

See  Corporations,  i  125;    Wills,  i  138. 

SLANDER. 

See  Libel  and  Slander. 


SPECIFIC  PERFORMANCE. 

rv.   FROCEEBINOS   AND   KEITEF. 

g  121  (N.Y.Sup.)  Evidence  held  not  sufficiently 
clear  and  convincing,  as  required  to  establish  a 
contract  to  bequeath  and  devise,  or  to  be  cor- 
roborated in  all  substantial  parts  by  disinterest- 
ed witnesses.— Fisher  v.  Fallon,  142  N.  Y.  S. 
72. 

The  interest  of  witnesses  in  the  outcome  of 
an  action  to  enforce  an  alleged  oral  contract  to 
bequeath  and  devise  property  to  plaintiff  may 
be  considered  when  weighing  their  testimony. 
-Id. 

{  130  (N.Y.Sup.)  On  dismissal  of  an  action  on 
an  alleged  contract  to  bequeath  and  devise  cer- 
tain property  to  plaintiff,  held,  that  defendants, 
on  their  counterclaim,  should  have  judgment  for 
the  possession  of  the  property. — Fisher  v.  Fallon, 
142  N.  Y.  S.  72. 

{  132  (N.Y.Sup.)  Under  Judiciary  Law.  |  753, 
subd.  8,  756,  and  Code  Civ.  Proc.  |§  1240,  1241, 
held,  that  a  judgment  in  an  action  for  specific 
performance  of  a  contract  to  purchase  land,  di- 
recting defendant  to  accept  the  deed  and  to  pay 
the  contract  price,  and  that  on  failure  to  accept 
plaintiff  should  file  the  deed  with  the  clerk,  was 
enforceable  by  execution,  and  not  by  contempt 

Sroceedings. — Weissenburger   v.    Williams.    1& 
I.  Y.  8.  1027. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STARE  DECISIS. 

See  Courts,  {§  89,  02,  100. 

STATUTES.  . 

See  Limitation  of  Actions. 
For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 

V.  bepeaih  suspension,   expira- 
tion, AND  REVIVAI.. 

$  162  (N.Y.Sup.)  A  special  act  relating  whol- 
ly to  a  particular  village  is  not  repealed  by  a 
subsequent  general  act  which  is  not  clearly  in- 
tended to  work  such  a  result. — Vinson  v.  Sew- 
er, Water  and  Street  Commission  of  Saratoga 
Springs,   142  N.  Y.  S.  59a 

VI.  CONSTRUCTION  AND   OPERA. 

TION. 

(A)  General   Rale*   of  Coastraotlon. 

i  184  (N.Y.Sup.)  In  construing  statutes,  that 
sense  should  be  adopted  which  harmonizes  best 
with  the  context  and  most  fully  promotes  the 
apparent  object  of  the  Legislature.— Drew  ▼. 
Village  of  White  Plains,  142  N.  Y.  S.  577. 

S  189  (N.Y.Sup.)  The  grammatical  construc- 
tion of  a  statute  must  yield  to  the  evident  in- 
tention thereof. — People  v.  Deckenbrock,  142  N. 
y.  S.  278. 

i  189  (N.Y.Sup.)  The  intent  of  the  Legisla- 
ture is  the  object  of  all  construction,  and  in- 
consistenciea  in  a  statute  are  to  be  harmonized 
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and  tbeir  literal  or  nsual  meaning  ignored  if 
thereby  the  intent  can  be  arrived  at. — Drew  v. 
Village  of  White  Plains,  142  N.  T.  S.  577. 

The  exact  and  literal  meaning  of  a  statute 
may  be  rejected  if  upon  a  survey  of  the  whole 
act  and  the  purposes  to  be  accomplished  such 
wording  would  not  carry  out  the  legislative  in- 
tent.—Id. 

§211  (N.T.Sup.)  The  title  of  an  act  may  be 
regarded  for  the  purpose  of  arriving  at  the  real 
meaning  of  the  Liegislatnre.— Drew  ▼.  Village 
of  White  Plains,  1^  N.  Y.  S.  677. 

§219  (N.Y.tSup.)  A  decision  of  a  prior  su- 
perintendent of  banks  construing  a  provision 
of  the  banking  law  is  not  binding  on  his  succes- 
sor or  on  any  justice  of  the  Supreme  Court. — 
In  re  Tuckahoe  Home  Building  &  Loan  Ass'n, 
142  N.  I.  S.  48. 


1 230  (N.T.Sup.)  A  statute  and  its  amend- 
ments are  to  be  read  as  thoti^h  they  were  all 
passed  on  the  same  day. — Vinson  v.  Sewer, 
Water  and  Street  Commission  of  Saratoga 
Springs,  142  N.  Y.  S.  598. 

CB)  Particular    Claasea   of    Statutes. 

1 246  (N.Y.Sup.)  The  Transfer  Tax  Law  of 
1896,  as  amended  and  re-enacted  by  Laws  1905, 
c.  368,  imposing  a  tax  on  the  transfer  of  prop- 
erty, is  a  special  act,  and  must  be  strictly  con- 
strued.— People  ex  reL  Lown  y.  Cook,  142  N. 
Y.  S.  692. 

Vn.  PLEADING   AND   EVIDENOE. 

1279  (N.Y.Sup.)  A  general  statute  need  not 
be  pleaded.— Armenti  t.  Brooklyn  TJnion  Gas 
Co..  142  N.  Y,  S.  420. 


STATUTES  CONSTRUED. 


CONSTITUTION. 

Art.  1,  }  6 622 

Art  3,  §26 890,1012 

Art.  0,  I  10 26 

Art.  6,  I  13 628 

Art  6,  I  14 589 

Art  6,  i  18 752 

Art  10,  i  3 890 

Art  12,  S  1 523 

Art  18,  !  2 628 

CODE    OF    CIVIL   PROCE- 
DURE, 
i  23 244 

t319a,  added  by  Laws 

1913,  ch.  210 267 

I  842  589 

405 401 

432 897 

i   435-487  193 

446 895 

448 10Jt8 

449  600,  512 

i  454 4,  6 

483  660 

§  498,499 241 

501 382,  416 

.501,  subsecs.  1,  2 785 

502 253 

503 765 

537  915 

547 195,  915 

549 506 

820 195 

831  128 

841b 258 

I  892,  911 151 

miO  1094 

974  416 

§  984,  987 228 

i  992,  995 506 

997  759 

999 506 

1011  1050 

1019 211 

1187 506 

1219,  subsec.  1 194 

i   1240,  1241 1027 


1801 908 

1817 290 

{  1327,  1328..... 3.50 

1391 781 

1532 895 

I  1539, 1646,  1660, 1561..  122 

i  1638,  1645 1094 

1720  382 

1743,  subsec  1 142 

1757 128 

1774 908 

1780 241 

{  1998,  2017,  202!>,  2038..  511 

2067 3(J6 

2140 942 

2258 301 

§  2432,  2433 972 

2436 764 

8  2447,  2464-2466,  2468, 

2469  972 

a  2622,  2623 157 

2653a 286 

2660 452 

2722 455 

2804 493 

2818 144 

2870 876 

S  2877,  8135 244 

3228 705 

3228,  subsec.  6.  Amend- 
ed by  Laws  1010,  ch. 
674  776 

13229 552,  766 
3236,  subsec.  3 211 
3240 801 
3251  211 
3320.  Amended  by  Laws 

1904,  ch.  755 862 

§S  3364,  3367 585 

|i  3369,  3371 949 

ii  3375,  3376 585 

CODE  OF  CRIMINAL  PRO- 
CEDURE. 

8 297 

111  26 

279 1081,  1092 

293 622 

308 611 


f§  818-320   1081 

I  618 634 

I  668 297 

IS  749,  761,  756-758,  763, 
764 876 

PENAL  OODB. 
8  288 884 

CONSOLIDATED   LAWS 

1909. 

Ch.  2,  i  19.     Amended  by 

Laws  1910,  ch.  452 535 

Ch.  2,  i  211.    Amended  by 

Laws  1910,  ch.  126 48 

Ch.  2,  §221 4.S 

Ch.  6.  U  40,  41 515 

Ch.  11,  §17 2;« 

Ch.  18,  I  21.  subsec  4 1074 

Ch.  18,  I  29.    Amended  by 

Laws  1912,  ch.  384 1066 

Cai.  13,  §  34 itca 

Ch.  17,  I  194 2::o 

Ch.  20,     260 M!» 

Ch.  20,     373 348 

Ch.  22,  |37 fi.5 

Ch.  23,     36 8S1 

Ch.  25,     265 949 

Ch.  28,     58 o6S 

Ch.  30,     15 .589 

Cli.  30,      475 674,  1054 

Ch.  30,     753,  subsec  8...  1027 

Ch.  30,1  756 1027 

Ch.  31.  Amended  by  Laws 

1910,  ch.  862 606 

Ch.  31,|4 65 

Ch.  31,  J  18 65,  420,  739 

Ch.  31,  J  19 65 

Ch.  31  (S  202a,  added  by 

Laws  1910,  ch.  352) 2."S 

■     ~ (i<M» 

4>j 

672 

IK) 


Ch.  34, 
Ch.  34, 
Ch.  34, 
Ch.  34, 
Ch.  36, 
Ch.  38, 


13 

15,  subsec.  3. . 
27,  subsec.  2. 

30a 

1$  115,  211 -Jti 

.  ji  20,  23 ." 

Ch.  38.  S  35 :w> 

Ch.  38,  S§  51,  52 4'.\- 

Ch.  38,   i  91 511 
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Ch.  38,  §94 497 

Ch.  38,  I  96 848,  497 

Ch.  38.  §135 440 

Ch.  40,  §  70 278 

Ch.  40,  8  970 1092 

Ch.  40,  §  1221 876 

Ch.  40,  1 1250 102 

Ch.  40,  j  1290 256,  842 

Ch.  40,  f  1306 873 

Cli.  40,  I  1930 842 

Ch.  40,  §2013 782 

Ch.  40,  §2145 69 

Ch.  40,8  2147 367 

Ch.  41,  I  15 902 

Ch.  41,  I  44 206 

Ch.  45,  |§  194,  199,  203. .  634 

Ch.  47,|6 890 

Ch.  47,  §12 1014 

Ch.  50.  Amended  by  Laws 

1910,  ch.  627 915 

Ch.  50,  |§  35-37,  40,  59. .  966 

Ch.  50,  197 449 

Ch.  50,  §371 915 

Ch.  50,  §f  379,  380,  385. 

Amended  by  Laws  1910, 

ch.  627 915 

Ch.  60,  |32 792 

Ch.  «0,  §  48 792,  986 

Ch.  60,  |§  220-245 678 

Ch.  60,   §    220.      Amended 

by  Laws  1910,  ch.  706.  788 
Ch.  60,  §  220,  subsec.  7. . .  678 

Ch.  60,  I  221 456 

Ch.  60,  i  290 986 

Ch.  60,  1294 758 

Ch.  01,  §74 465 

Ch.  62,  §1  40,  82 890 

Ch.  61,  §§58,81 1014 

Ch.  64,  §  341 698 

CONSOLIDATED  LAWS 

1910. 

Ch.  48 942 


Ch.  48,  I  50,  subsec.  2. . . .  942 
Ch.  49,  1  178 472 

CITY  CHARTERS. 

Aubnrn,    §    131.      Laws 

1910,  ch.  678 623 

Bath   Village,  tit.   3,  §  3. 

Laws  1^,  ch.  786 1014 

Greater  New  Torlc,  §§  47, 

96,    108,     169.       Laws 

1901,  ch.  466 102 

Greater  New  York.  §  261. 

Laws  1901,  ch.  4(i6....  401 
Greater  New  Torli,  §§  837, 

844.     Laws     1901,     ch. 

466   618 

Greater    New     York,     §§ 

1059,  1061,1541.     Laws 

1901,  ch.  466 102 

Saratoga     Springs,    §     82, 

added  by  Laws  1890,  ch. 

289   698 

MUNICIPAL    COURT    ACT. 

(Laws  1902,  ch.  580.) 
§  254 467 

•     LAWS. 

1874,  ch.  610.   Reipealed 
by  Laws  1896,  ch.  908. .  657 

1890,  ch.  289 598 

1892,  ch.  399,  §  3 714 

1896,  ch.  785,  tit  8,  §  8.  .1014 
1895,  ch.  1006,  §  5 120 

1895,  ch.  1033,  I  « 881 

1896,  ch.  769,  §§  3,  8,  14..  577 

1896,  ch.  908 657 

1896,  ch.  908.  Amended 

by  Laws  1905,  ch.  368.  .  692 
1896.  ch.  908,  §§  70-94, 
m-143,  168 657 


1896,  ch.  908,  §§  222,  223, 
235,  236.  Amended  by 
Laws  1905,  ch.  368 692 

1897,  ch.  596 467 

1901,  ch.  391 1012 

1901.  ch.  466,  §§  47,  96, 

108,  169 102 

1901,  ch.  466,  §  261 401 

1901,  ch.  466.  §§  837,  844. .  613 
1901,  ch.  466,  §§  1059, 

1061,  1541 102 

1901,  ch.  558,  I  181 253 

1902,  ch.  506,  (34 698 

1902,  ch.  580,  I  254 467 

1903,  ch.  147,  I  3 913 

1904,  ch.  755 802 

1905,  ch.  352 623 

1906,  ch.  368 692 

1905.  ch.  724,  S§  13,  32. . .  801 
1905,   ch.   724,   §  42. 

Amended  by  Laws  1906, 
ch.  314 801 

1905,  ch.  747 776 

1906,  ch.  314 801 

1907,  ch.  185 600 

1909,  ch.  16.  Amended  by 

Lawg  1909,  ch.  466. .. .  221 

1909.  ch.  466 221 

1910,  ch.  126 48 

1910.  ch.  352 258,  606 

1910,  ch.  422,  §  240 326 

1910,  ch.  452 535 

1910,  ch.  480,  §  49,  snbsec. 

7  520 

1910,  ch.  481,  §§  59,  181. .  520 

1910,  ch.  574 775 

1910,  ch.  627 915 

1910,  ch.  678,  §  131 623 

1910,  ch.  706 788 

1912,  ch.  384 1066 

1912,  ch.  548....; 752 

1913,  ch.  210 267 


STAY. 


See  Appeal,  §  458.  ■ 

STIPULATIONS. 

See  Taxation,  §  496. 

§  14  (N.Y.Sup.)  Where,  in  proceedings  against 
the  state  board  of  tax  commissioners  to  review 
assessments,  it  was  stipulated  that  the  success- 
ful i>arty  should  be  entitled  to  tax  as  costs  the 
stenographei^s  fees,  a  motion  by  the  city  of 
New  York,  as  intervener,  and  which  was 
awarded  costs  in  the  final  order,  for  a  retaxa- 
tion  of  costs  for  copies  of  the  stenographer's 
minntee  furnished  to  counsel  for  intervener  and 
to  the  Attorney  General,  should  be  granted.— 
People  ex  rel.  New  York  Cent.  &  H.  R.  R.  Co. 
V.  State  Board  of  Tax  Com'rs,  142  N.  Y.  S. 
583. 

STOCK. 

See  Corporations,  §§  121,  123. 


STOCKHOLDERS. 

See  Banks  and  Banking,  §§  47-49. 

STREET  RAILROADS. 

See  Carriers;  Certiorari,  §§  21,  68;  Malicious 
Prosecution,  §  18 ;  Pleading.  §  376 ;  Taxa- 
tion, §§  376.  496;  Telegraphs  and  Telephones, 
8  16. 

I.   ESTABUSHMEMT.  OONSTRXTC- 
TION,  AND   ICAINTENANCE. 

1 37  (N.Y.Sup.)  Under  Laws  1897.  c  506.  rel- 
ative to  acquisition  of  turnpike  roads  upon 
which  were  street  surface  railroads  by  counties, 
a  county  held  to  have  no  power  to  relieve  the 
street  railroad  company  of  its  duty,  nnder  Rail- 
road Law,  §  98,  now  section  178,  to  keep  in 
repair  the  portion  of  the  street  between  its 
tracks  and  two  feet  on  each  side  thereof :  and 
hence,  notwithstanding  an  agreement  in  the 
conveyance  to  the  contrary,  the  corporation  wa.s 
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liable  for  repavine  such  portion  of  the  street.— 
City  of  New  York  v.  Brooklyn,  Q.  C.  &  S.  R. 
Co.,  142  N.  T.  S.  472. 

II.   BEOXTIJkTION    AND     OPERATION. 

§65 '/a  [New,  vol.  16  Key-No.  Series]  (N.T. 
Sup.)  The  Legislature  has  by  the  Public  Service 
Commissions  Law  vested  the  public  service  com- 
mission with  discretionary  powers,  and  the 
court  may  not  annul  an  order  of  the  commis- 
sion unless  the  evidence  clearly  and  convincing- 
ly shows  that  the  determination  is  erroneous. 
— People  ex  rel.  Brooklyn  Heights  R.  Co.  v. 
Public  Service  Commission  for  First  Dlst,  142 
N.  Y.  S.  942. 

§73  (N.Y.Sup.)  Public  Service  Commissions 
Law,  §  50,  subd.  2,  empowering  the  commission 
to  order  street  railroad  corporations  to  make 
changes  in  equipment  to  promote  public  safety, 
authorizes  the  commission  to  order  street  rail- 
roads to  equip  tlieir  cars  with  power  brakes  and 
feared  hand  brakes. — People  ex  rel.  Brooklyn 
leiphts  R.  Co.  v.  Public  Service  Commission 
for  First  Dist,  142  N.  Y.  S.  942. 

STREETS. 

See  Municipal  Corporations,  SI  706,  733,  797, 
819 

STRIKING  OUT. 

See  Pleading,  {  362. 

SUBMISSION  OF  CONTROVERSY. 

See  Counties,  §  206. 

1 3  (N.Y.Sup.)  Only  such  controversies  may 
be  submitted  as  can  be  followed  by  an  effective 
judgment  upon  the  submission. — Becker  ▼. 
County  of  Oneida.  142  N.  Y.  S.  221. 

(3  (N.Y.Sup.)  The  Appellate  Division  will 
take  jurisdiction  on  the  submission  of  a  con- 
troversy on  an  agreed  statement  of  facts  to  de- 
termine the  question  in  advance  of  the  primary 
and  general  elections  whether  the  electors  of 
the  new  county  of  Bronx  may  participate  in 
the  nomination  for  and  election  of  a  justice  of 
the  City  Court  of  New  York  to  fill  a  vacancy. 
-De  Leyer  v.  Britt,  142  N.  Y.  S.  752. 

SUICIDE. 

See  Libel  and  Slander,  I  6. 


See  Action. 


See  Process,  | 


SUIT. 
SUMMONS. 


SUNDAY. 

See  Injunction,  i  105. 

{5  (N.Y.Sup.)  In  a  prosecution  under  Penal 
Law,  f  2147,  prohibiting  the  sale  of  food  on 
Sunday,  held,  that  defendant  who  made  a  single 
sale  of  cooked  ham  and  sturgeon  on  Sunday, 
at  4:30  p.  m.,  could  not  be  convicted;  since  it 
came  within  the  exception  that  meals  might  be 
sold  to  be  eaten  on  the  premises,  where  sold  or 


aenred   elsewhere   by   caterers.— People   ex   reL 
Goodyear  v.  Friedman.  142  N.  Y.  S.  367. 

{6  (N.Y.Sup.)  A  public  baseball  game  be- 
tween professional  teams,  conducted  under  the 
auspices  of  a  league  of  baseball  for  profit,  is 
within  Penal  Law,  8  2145,  prohibiting  public 
sports  and  shows  on  Sunday,  and  it  is  imma- 
terial whether  an  admission  fee  is  charged. — 
Greater  Newburgh  Amusement  Ck>.  t.  Sayer, 
142  N.  X.  S.  69. 

SUPERSEDEAS. 

See  Appeal,  8  458. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Appeal,  i  1074;    Execution,  ||  370-411. 

SUPPORT.       . 

See  Parent  and  Child,  §  3. 

SURCHARGING. 

See  Executors  and  Adminiatratora,  I  60. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPLUSAGE 

See  Pleading,  $  35^ 

SURROGATES'  COURTS. 

See  Courts,  S§  200%,  200%;  Executors  and 
Administrators,  §§  194,  333. 

SUSPENSION. 

See  Attorney  and  Client,  {  68. 

TAXATION. 

See  Evidence,  §  65;  Intoxicating  liquors,  {{ 
66,  108;  Municipal  Corporations,  K  406, 
412;  Statutes,  %  246;  Stipulatione,  $  14; 
Trusts,  {  294. 

V.  IJEVY  AND  ASSESSBIENT. 

(D)   Mode  of   Asaeasment  of  Corporat* 
BtoolE,  Property,  or  Recelpta. 

§376  (N.Y.Sup.)  The  viaduct  of  a  street  car 
company  was  properly  treated  as  tangible  in 
assessing  its  special  franchise;  but  the  pave- 
ment between  the  rails  of  its  tracks  and  for 
two  feet  outside  thereof  was  improperly  con- 
sidered as  tangible  property.— People  ex  rel. 
Buffalo  &  L.  E.  Traction  Co.  v.  State  Board  of 
Tax  Com'rs,  142  N.  Y.  S.  116. 

§376  (N.Y.Sup.)  In  the  assessment  of  a. 
special  franchise  there  is  no  hard  and  fast 
rule  by  which  assessors  are  bound  in  fixing  the 
value  of  property,  and  while  in  some  cases  the 
net-earnings  rule  is  a  convenient  and  fair  way 
of  determining  value,  in  other  cases  it  would 
not  be.— People  ex  reL  Queens  County  Water 
Co.  V.  State  Board  of  Tax  Com'rs,  142  N.  X. 
S.   180. 

In  valuing  the  property  of  a  water  company 
by  the  net  earnings  rule,  the  physical  property 
both  in  and  out  of  the  street,  including  pumps.. 
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enginea,  anl  pipes  employed  in  performing  a 
contract  with  the  city,  is  to  be  accorded  a  fair 
return  upon  its  value,  before  any  value  is  at- 
tributed to  the  intangible  part  of  the  special 
franchise. — Td. 

In  fixing  the  valae  of  the  franchise  of  a  wa- 
ter company,  the  board  of  tax  commissioners 
was  not  confined  to  its  earnings  prior  to  the 
assessment,  but  might  consider  its  receipts  un- 
der a  contract  by  which,  prior  to  the  date  of 
assessment  it  began  to  furnish  water  to  a  city, 
although  compensation  therefor  was  not  then 
due,  but  was  received  during  the  year,  and 
to  determine  bow  much  of  the  amount  received 
was  actual  profit.— Td. 

Under  the  law  creating  the  board  of  tax 
commissioners,  the  duty  of  the  board  as  to  the 
business  of  a  water  company  is  solely  to  de- 
termine the  value  of  its  property  as  a  going 
concern. — Id. 

_  liands  purchased  by  a  water  company  from 
H.np  to  time,  aFgregatinc;  435  acres  valued  at 
$347,000.  acni'ired  in  pood  faith  under  the  ad- 
vice of  its  eneineers.  to  secure  a  proper  drain- 
age area  which  would  place  its  supply  beyond 
liability  of  fnilrre  and  prevent  others  from 
interfering  with  it  should  be  allowed  as  a  part 
of  the  value  of  the  company's  physical  prop- 
erty in  determining  the  return  to  be  received 
thf^from. — Id. 

Expenses  of  a  water  company  for  the  protec- 
tion of  its  water  siinnly  and  to  keep  its  lands 
from  becoming  unsightly  and  detrimental  to  its 
interest  should  be  allowed  in  assessment  as  an 
expense  of  its  business. — Id. 

In  determining  the  net  profits  of  a  water 
company  for  the  year  1004  as  a  basis  of  as- 
sessment for  the  succeeding  year,  taxes  levied 
for  that  year  were  not  to  be  disallowed  be- 
cause not  then   paid. — Td. 

In  determining  the  reprodnction  cost  of  lay- 
ing the  pipes  of  a  water  company  in  streets 
paved  after  the  pipes  were  laid,  the  cost  of 
relaying  the  pavement  was  allowable,  the  fact 
that  it  cost  the  company  nothing  being  imma- 
terial ;  and  the  cost  of  engineering  and  super- 
vision was  also  an  item  necessary  for  consid- 
ernHon. — ''i. 

%  376  (N.T.Sup.)  In  assessing  the  franchise  of 
R  street  railroad  company  for  taxation,  the 
value  of  cars  owned  by  It  and  not  used  in  con- 
nection with  the  fran<*hise  wis  properly  ex- 
cluded.—People  ex  rel.  Ifn'on  Hy.  Co.  v.  State 
Board  of  Tax  Com'rs,  142  N.  X.  S.  792. 

The  salsry  of  the  receiver  of  a  street  car  com- 
pany and  payments  mnde  to  the  city  under  the 
requirements  of  Tax  Law,  {  48,  should  be  de- 
ducted from  the  gross  earnings  in  assessing  the 
franchise. — Id. 

Where  a  street  car  company  operated  a  line 
owned  by  another  company,  and  the  income 
from  such  operation  nas  included'  In  the  gross 
income  stipulated  in  the  proceedings  to  assess 
a  special  franchise,  such  income  is  not  properly 
considered  for  that  purpose  under  Tax  Law, 
i  32,  providing  that  special  franchises  are  as- 
sessable against  their  owner. — Id. 

§  376  (N.Y.Sop.)  The  net  earnings  rule  is  pre- 
sumptively   the   proper   rule   by    which   to   de- 


termine the  value  of  a  special  franchise  of  a 
street  railroad  company  in  operation  and  using 
its  franchise,  in  the  absence  of  any  evidence  to 
show  mismanagement  or  to  show  otherwise 
that  that  rule  should  not  be  applied. — People  ex 
rel.  Third  Ave.  E.  Co.  v.  State  Board  of  Tax 
Com'rs,  142  N.  Y.  S.  986. 

Net  earnings  rule  of  assessing  special  fran- 
chise for  purposes  of  taxation  stated. — Id. 

In  assessing  a  special  franchise  for  taxation 
under  the  net  earmngs  rule,  what  is  a  fair  and 
reasonable  return  on  the  capital  invested  in 
tangible  property  is  a  question  of  fact. — Id. 

A  street  railroad  company  controlled  by  an- 
other company  which  operated  its  lines  without 
paying  rental  held  estopped  to  say  that  Its 
franchises  were  not  worth  what  their  value 
would  be  if  it  exercised  them  or  exacted  a 
rental  for  their  exercise.— Id. 

The  legal  rate  of  interest  was  properly  adopt- 
ed as  a  fair  retam  on  the  capital  invested  in 
tangible  property,  in  the  absence  of  any  evi- 
dence satisfactorily  showing  that  this  would 
not  be  a  reasonable  return  thereon. — Id. 

Where  the  court  allowed  6  per  cent,  as  a  fair 
return  on  the  tangible  property,  it  should  have 
capitalized  the  balance  of  the  net  income  on 
the  basis  of  7  per  cent,  to  determine  the  in- 
tangible element  of  the  special  franchise. — Id. 

Valne  of  cars  leased  by  it  to  other  compa- 
nies and  rental  therefor  held  to  be  excluded 
from  consideration. — Id. 

The  value  of  tangible  property  upon  which  a 
return  is  to  be  allowed  is  its  present  or  denreci- 
ated  value,  and  not  the  cost  of  reproducing  it 
new. — Id. 

Development  exnenses  held  not  to  be  added  to 
the  value  of  the  tangible  property  In  deter- 
mining the  amount  upon  which  a  return  is  to  he 
allowed. — Id. 

The  total  value  of  car  bam  and  substation, 
although  parts  were  rented  to  other  parties, 
and  the  rental  therefrom  less  the  taxes  thereon 
held  to  be  taken  into  consideration. — Id. 

The  vahie  of  unimproved  real  estate  not  used 
for  any  purpose,  and  of  a  stable  rented  to  oth- 
ers and  not  used  in  connection  with  the  fran- 
chise, and  Income  therefrom,  held  to  be  ex- 
cludeid  from  consideration. — Id. 

Car  license  fees  and  other  payments  to  city 
covered  by  Tax  Law,  (  48,  held  to  be  deducted 
as  disbursements  from  the  gross  Income,  al- 
though also  to  be  deducted  from  the  tax  when 
ascertained. — Id. 

Payments  for  taxes  and  other  obligations  in- 
curred in  previous  years  are  not  to  be  deduct- 
ed from  the  gross  receipts.— Id. 

Salary  of  a  receiver  of  the  company  should 
have  been  deducted  from  the  gross  income  as 
an  operating  expense. — Id. 

There  should  be  deducted  from  the  gross  re- 
ceipts an  amount  to  cover  current  and  future 
disbursements  for  new  construction,  machinery, 
appliances,  and  equipment. — Id. 

Under  the  net  earnings  rule  for  assessing 
special  franchises  for  taxation  in  determining 
the  probable  life  of  each  item  or  unit  of  tangible 
property  suffering  depreciation  and  allowing  a 
deduction  for  replacement  thereof,  obsolescence 
should   be  given  consideration.— Id. 
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1 376  (N.T.Sup.)  A  street  railway  company 
-OTrning  a  buildiue  and  using  it  in  connection 
with  fta  special  Iranchise  is  to  be  allowed  a 
return  thereon,  but  one  which  it  rented  and  did 
not  use  was  to  be  excluded  from  consideration. — 
People  ex  rel.  Forty-Second  St.,  M.  &  St  N. 
Ave.  Ry.  Co.  v.  State  Board  of  Tax  Com'rs, 
142  N.  Y.  S.  1010. 

(O)  ReTle-vr,   Correction,    or   Bettim*  Aalde 
ot  Aaaeaament. 

1493  (N.T.Sup.)  In  reriewinc  the  action  of 
the  tax  board  in  making  an  assessment,  the  pre- 
sumption is  that  the  board  has  arrived  at  a 
fitir  result,  and  the  party  claiming  to  be  ag- 
grieved has  the  burden  of  satisfying  the  court 
that  the  assessment  is  unjust ;  and  whether  the 
board  acted  upon  sufficient  data  or  not  is  imma- 
terial, where  the  result  is  just. — People  ex  rel. 
Queens  County  Water  Co.  v.  State  Board  of 
Tax  Com'rs.  142  N.  Y.  S.  180. 

1 496  (N.Y.Sup.)  In  a  proceeding  to  have  an 
assessment  of  the  special  franchise  of  a  trac- 
tion company  reduced,  evidence  held  not  to 
show  that  the  assessment  was  excessive  after 
an  improper  item  had  been  eliminated  from 
the  assessment. — People  ex  rel.  Buffalo  &  L.  E. 
Traction  Co.  v.  State  Board  of  Tax  Com'rs,  142 
N.  Y.   S.  116. 

It  is  incumbent  on  a  traction  company,  seek- 
ing to  have  an  assessment  of  its  franchise  re- 
duced, to  affirmatively  show  that  the  assessment 
imposed  by  the  state  board  of  tax  commission- 
ers was  excessive,  and  that  it  is  entitled  to 
have  the   assessment  reduced. — Id. 

8496  (N.Y.Sup.)  Under  Tax  Law,  {  294,  pro- 
viding for  the  allowance  of  costs  to  a  petitioner 
if  its  assessment  is  reduced  by  an  amount  more 
than  half  the  reduction  claimed,  a  corporation 
which  objected  to  an  assessment  of  $110,000 
on  its  franchise,  claiming  that  it  should  be  as- 
sessed at  only  a  nominal  amount,  is  entitled  to 
costs  where  the  assessment  was,  upon  certiorari, 
ultimately  reduced  to  $47,000.— People  ex  rel. 
New  York  Mail  &  Newspaper  Transp.  Co.  v. 
City  of  New  York,  142  N.  Y.  S.  758. 

g  496  (N.Y.Sup.)  Under  Tax  Law,  $  290,  the 
court  on  certiorari  should  reduce  special  fran- 
chise assessments  to  the  same  percentage  of  val- 
uation as  other  property  on  the  same  roll  is 
assessed,  but  this  right  to  equalization  exists 
only  with  respect  to  assessments  on  the  same 
roll.— People  ex  rel.  Third  Ave  R.  Co.  v.  State 
Board  of  Tax  Com'rs,  142  N.  Y.  S.  986. 

B«cital  in  stipulation  that  State  Board  of 
Tax  Commissioners  had  "stated"  that  the  ratio 
of  assessed  valuations  to  actual  values  in  a 
certain  county  was  80  per  cent,  held  to  have  no 
probative  force  on  review  by  certiorari. — Id. 

In  a  certiorari  proceeding  to  review  franchise 
assessment,  held,  that  it  would  be  assumed  in 
support  of  the  court's  finding  as  to  the  ratio  of 
assessed  valuations  to  actual  values  that  an 
equalization  table  as  to  the  admissibility  of 
which  decision  was  reserved  was  excluded  or 
deemed  by  the  court  of  little  weight. — Id. 

The  court  determines  de  novo  the  value  of  a 
special  franchise,  and  from  such  value  modifies 
the  assessment,  if  necessary,  and  it  is  on  this 
value,  and  not  upon  the  value  found  by  the 
State  Board  of  Tax  Commissioners,  that  the 
relators'  right  to  equalization  depends. — Id. 


Finding  In  certiorari  proceeding  to  review 
special  franchise  assessment  that  the  trial  was 
had  on  the  theory  that  the  assessment  was  to 
be  made  under  the  net  earnings  rule  held  to  be 
construed  as  merely  meaning  that  the  only  ev- 
idence was  that  bearing  on  that  rule,  and  not 
as  precluding  defendants  from  contending  that 
the  burden  was  on  relators  to  show  invalidity 
of  the  assessment— Id. 

Special  franchise  assessment  held  to  be  allow- 
ed to  stand  as  made,  where  it  appeared  that  the 
net  earnings  rule  was  not  applicable,  but  there 
was  no  evidence  that  the  assessment  could  not 
be  sustained  on  any  other  rule. — Id. 

Special  franchise  assessment  in  two  certiorari 
proceedings  held  not  to  be  disturbed,  althouch  it 
appeared  that  one  of  the  relators  was  control- 
led, and  its  lines  operated  by  the  other  relator, 
and  had  no  income  where  no  question  as  to  the 
apportionment  of  the  income  was  raised  at  the 
trial.— Id. 

In  assessing  special  franchises  of  two  street 
railroad  companies,  one  of  which  was  controlled 
and  operated  by  the  other,  apportionment  of  net 
earnings  on  the  basis  of  the  passenger  fares 
receivM(  rather  than  on  a  mileage  basis,  held 
not  to  be  disturbed,  where  no  question  as  to 
the  apportionment  was  made  at  the  trial. — Id. 

On  appeal  in  certiorari  proceeding  to  review 
special  franchise  assessment,  rental  from  ^nd 
taxes  on  property,  part  of  which  it  was  de- 
termined should  be  taken  into  consideration  and 
part  excluded,  held  to  be  apportioned  according 
to  the  value  of  the  respective  parcels. — Id. 

Where  relator  did  not  show  against  what 
property  an  assessment  paid  was  levied  nor  any- 
thing further  with  respect  thereto,  it  was  not 
entitled  to  have  it  deducted  from  the  gross  re- 
ceipts under  the  net  earnings  rule. — Id. 

In  assessing  special  franchise  under  the  net 
earnings  rule,  the  court  on  certiorari  properly 
refused  to  deduct  from  the  gross  receipts  money 
received  for  interest  and  discount,  where  the 
particular  source  of  such  money  was  not  oth- 
erwise shown,  as  it  might  have  been  interest 
on  the  working  capital,  the  return  on  which  was 
allowed  by  the  court.— Id. 

In  a  certiorari  proceeding  to  review  a  streit 
railroad  company's  special  franchise  assessment, 
evidence  held  to  show  that  of  about  $200,W)0  d<- 
ducted  by  the  court  from  operating  expenses 
under  the  net  earnings  rule  as  covered  by  the 
amount  allowed  by  a  stipulation  for  deprecia- 
tion, only  about  $40,000  represented  expendi- 
tures for  new  equipment,  etc,  and  hence  only 
that  amount  should  have  been  deducted. — Id. 

i  496  (N.Y.Sup.)  Where  a  street  railway  com- 
pany on  certiorari  to  review  the  assessment  of 
its  special  franchises  failed  to  show  what  U!<e 
it  made  of  a  loft  building  owned  by  it,  it  canmit 
be  presumrd  that  it  was  used  in  connection  with 
the  franchise.— People  ex  reL  Forty-Second  St. 
M.  &  St.  N.  Ave.  By.  Co.  v.  State  Board  of 
Tax  Com'rs,  142  N.  Y.  S.  1010. 

Vin.  COI.I.EGTION     AND     ENFORCE- 

MENT  AGAINST  PERSONS  OR 

FERSONAI.  PROPERTY. 

(A)  CoIIectora    and    Proceedlnsa    for    Col- 
lection  In  Ueuernl. 

SMS  (N.Y.Sup.)  Cen.  Tax  Law  repeals  by 
implication  all  special  tax  legislation,  and   re- 
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peals  ZiawB  1874,  c.  610,  and  the  acts  amend- 
atory thereof,  providing  for  the  collection  of 
unpaid  taxes  in  the  several  towns  of  the  coun- 
ty of  Westchester.— Carroll  v.  McArdle,  142 
T.  S.  657. 


^. 
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BOSNT  OF  TAX. 


§615  (N.Y.Sup.)  Gen.  Tax  Law,  {  94,  pro- 
viding that  the  article  shall  apply  to  cities  or 
towns  in  so  far  as  the  matters  herein  provided 
for  do  not  conflict  with  special  and  local  laws, 
is  limited  to  the  provisions  of  article  4  (8§  70- 
94),  and  does  not  affect  provisions  for  the  sale 
of  land  for  unpaid  taxes  embodied  in  article  6 
(§§  120-143),  except  as  limited  by  section  158.— 
Carroll  v.  McArdle,  142  N.  Y.  S.  657. 

XI.   TAX  TTTLES. 

(A)  Title  and  Ri*ht»  of  Pnrohaser  at  Tax 
Sale. 

I  734  (N.Y.Sup.)  Where  the  amount  of  unpaid 
taxes,  as  returned  by  the  tax  collectors  of  the 
several  towns  of  a  county,  is  assessed  for  the 
succeeding  year  upon  the  property  of  the  sev- 
eral towns  according  to  their  assessed  valuation, 
and  not  according  to  the  amount  of  such  unpaid 
taxes  in  each  town,  the  assessment  is  illegal,  and 
the  tax  deed,  issued  upon  a  sale  for  taxes  so  as- 
sessed, is  void. — Magnetite  Mining  Co.  v.  Wil- 
more  Realty  Co.,  142  N.  Y.  S.  10»4. 

Xm.  I.EOAOT.  INHERITANCX:,  AND 
TRANSFER  TAXES. 

i  856  (N.Y.Sur.)  The  New  York  Transfer  Tax 
Act  provides  for  the  imposition  of  a  tax  upon 
the  right  to  succeed  to  property,  and  not  upon 
the  property  itself.— In  re  Penfold's  instate,  142 
N.  Y.  S.  6f8. 

S864  (N.Y.Sur.)  Where  a  husband  and  wife 
conveyed  realty  as  tenants  by  the  entirety  and 
took  a  purchase-money  mortgage  and  check  pay- 
able to  them  jointly,  and  deposited  the  check 
in  the  wife's  name  for  reinvestment  in  the  same 
manner,  the  surviving  husband  was  entitled  to 
the  possession  of  one-half  of  the  mortgage  and 
deposit,  and  the  remaining  one-half  of  each 
passed  into  the  wife's  estate  and  was  subject  to 
a  transfer  tax.— In  re  Thompson's  Estate,  142 
N.  Y.  S.  lOtW. 

§  873  (N.Y.Sur.)  Where  a  legacy  is  presently 
payable  to  a  person  who  is  also  a  contingent  re- 
mainderman, the  exemption  to  which  he  is  en- 
titled under  the  transfer  tax  law  as  legatee  will 
be  deducted  from  the  legacy  only  in  the  propor- 
tion which  the  entire  value  of  his  interest  iu  the 
estate  bears  to  the  value  of  the  legacy  and  not 
in  toto.— In  re  Title  Guarantee  &  Trust  Co.,  142 
N.  Y.  S.  1070. 

§876  (N.Y.Sur.)  A  bequest  to  individuals  In 
trust  for  charitable  purposes  is  taxable  under 
Tax  Law,  §  221,  though  the  will  authorizes  the 
trustees  to  cause  a  corporation  to  be  created  to 
execute  the  trust;  no  such  corporation  having 
been  formed  at  the  time  of  the  assessment. — In 
re  Robinson's  Estate,  142  N.  Y.  S.  4.56. 

{885  (N.Y.Sup.)  Where  beneficiaries  under  a 
will  creating  a  trust  to  pay  the  income  to  them 


for  Ufe  empowered  them  to  dispose  of  the  prop- 
erty by  will,  and  in  default  oi  the  exercise  of 
the  power  the  remainder  was  to  go  to  their  is- 
sue, the  payment  of  a  transfer  tax  on  the  re- 
mainder was  suspended  under  Consol.  Laws 
1009.  e.  60,  §  220,  as  amended  by  Laws  1910, 
c.  706.  until  the  power  of  appointment  was  ex- 
ercised.—In  re  Lane's  Estate,  142  N.  Y.  S.  788. 

{  895  (N.Y.Sup.)  A  report  of  an  appraiser  to 
ascertain  the  transfer  tax  due  under  a  will  un- 
der Laws  1802,  c.  399,  §  3,  providing  that  the 
transfer  of  an  interest,  the  value  of  which  was 
not  ascertainable  at  the  date  of  appraisement, 
was  not  taxable  until  it  vested  in  possession, 
held  to  sufficientljr  exclude  from  the  appraise- 
ment interests  which  had  not  vested  in  posses- 
sion, 80  that  they  could  be  subsequently  taxed 
after  they  did  vest— In  re  Ely's  Estate,  142 
N.  Y.  S.  714. 

§  895  (N.Y.Sur.)  Where,  after  a  devise  of  cer- 
tain real  estate  to  a  stranger  to  the  blood, 
testator  gave  the  rest  of  his  property  to  his  wife 
in  fee  simple,  on  appraisal  for  purpose  of  trans- 
fer tax,  the  value  of  the  wife's  dower  in  all  the 
real  estate  should  be  deducted. — In  re  Church's 
Kstate,  142  N.  Y.  S.  284. 

S895  (N.Y.Sur.)  Under  Tajc  Law,  §  220, 
subd.  7,  providing  that  the  transfer  tax  shall  be 
imposed  upon  the  clear  market  value  of  the 
property  transferred,  held,  that  the  "clear  mar- 
ket value"  should  be  ascertained  as  of  the  date 
of  decedent's  death,  without  deducting  inherit- 
ance taxes  imposed  by  other  states  on  succession 
to  shares  of  stock  in  corporations  organized 
therein.— In  re  Penfold's  Estate,  142  N.  Y.  S. 
07a 

§901  (N.Y.Sup.)  Under  Transfer  Tax  Laws 
(Laws  1896,  §|  222,  22.'5.  236),  as  amended  and 
re-enacted  by  Laws  1905,  c.  368.  providing  that, 
where  a  transfer  tax  is  not  paid  to  the  proper 
officer  within  18  months  from  the  accrual  there- 
of, interest  shall  be  collected  thereon  at  10  per 
cent  per  annum  from  time  of  accrual,  the  ac- 
ceptance by  a  county  treasurer  on  account  of  a 
sum  equaling  a  tax  paid  after  the  expiration  of 
the  18  months  does  not  bar  the  remedy 
described  by  section  235  for  the  collection  of 
the  10  per  cent. — People  ex  rel.  Lown  v.  Cook, 
142  N.  Y.  S.  602. 

Where  a  transfer  tax  payable  to  a  county 
treasurer  was  not  sent  to  him  until  after  the 
time  fixed  by  Transfer  Tax  Law  189G,  §  223, 
as  amended  and  re-enacted  by  Laws  1905,  c. 
368,  for  the  payment  of  the  tax  without  lia- 
bility for  interest,  after  an  inelTectual  attempt 
to  pay  in  time  to  the  state  comptroller,  man- 
damus did  not  lie  to  compel  the  treasurer  to 
issue  a  receipt  acknowledging  full  payment 
within  the  statutory  time. — Id. 

TECHNICAL  ERRORS. 

See  Criminal  Law,  §  1186. 

TELEGRAPHS  AND  TELEPHONES. 

Master  and   Servant,  § 

32.   54. 


See  Evidence,  g  148; 
19.3;    NcKlisonce,   §§ 
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I.   ESTABUSHMEMT.  CONSTBUO- 
TION,   Aim   MAIKTENANOE. 

{  15  (N.Y.Sup.)  A  telephone  company,  while 
removing  a  pole  which  had  fallen  acroas  a  trol- 
ley wire,  was  bound  to  exercise  reasonable  care 
for  the  protection  of  employes  of  the  street  rail- 
road company,  who  were  attempting  to  pre- 
vent the  pole  from  breaking  the  trolley  wire. — 
Williams  t.  New  York  Telephone  Co.,  142  N.  Y. 
S.  234. 

TENANCY. 

See  landlord  and  Tenant 

TENANCY  IN  COMMON. 

See  Partition,  |  13. 

TENDER. 

See  Costs,  {  42. 

TERMS. 

See  liandlord  and  Tenant,  H  77,  79. 

TESTAMENTARY  CAPACITY. 

See  Wills.  §1  50-55. 

THEATERS  AND  SHOWS. 

See  Injunction,  i  108;    Master  and  Servant,  i 
30. 

THEFT. 

See  Larceny. 

TIME. 

See  Bills  and  Notes,  i  404;    Intoxicating  Liq- 


nors, 
WiUs, 


I    66;     B 
I,  If  62,  55. 


Kidnapping;     Sales,    {    181; 


TITLE. 


See  Carriers,  S{  72,  76;  Execntion,  I  409; 
Quieting  IHtie;  Records;  Statute*,  |  211; 
Taxation,   f   734. 

TORTS. 

See  Fraud;  Libol  and  Slander;  Malicious 
Prosecution;  Municipal  Corporations,  §§ 
723%--845;  Negligence;  Trespass;  Trover 
and  Conversion. 

TOWNS. 

II.   GOVEBMMENT  AND  OFFIOEBS. 

1 28  (N.Y.Sup.)  Under  Const,  art.  3,  !l  26.  and 
article  10,  {  3,  providing  for  a  county  board 
of  supervisors  and  authorizing  the  fixing  by 
law  of  term  of  office,  and  Town  Law,  sections  40, 
82,  providing  for  town  meetings,  and  authoriz- 
ing the  change  of  the  time  thereof  from  spring 
to  November,  and  Public  Officers  Law,  |  6, 
providing  that  officers  shall  bold  office  until  the 
election  of  their  successors,  a  county  board  of 
supervisors  may  change  the  time  of  town  meet- 
ings from  spring  to  November,  and  tiiereby  ex- 
tend the  term  of  office  of  supervisors  then  in  of- 
fice until  January  1st  following  the  town  meet- 
ing in  November.— People  ex  rel.  Perkins  ▼. 
Polcher.  142  N.  Y.  S.  890. 


_  (28  (N.Y.Sup.)  Laws  1901,  c.  891,  authoriz- 
ing the  board  of  supervisors  of  a  town  to  change 
the  time  of  holding  the  biennial  town  meeting 
from  spring  until  fall,  and  specifically  pro- 
viding that  town  officers  elected  at  the  time  of 
such  change  shall  bold  office  until  their  suc- 
cessors are  elected,  or  until  the  Ist  of  January 
after  the  fall  election,  does  not  violate  Const,  art. 
3,  i  26,  providing  that  the  board  of  supervisors 
shall  be  elected  tor  such  period  as  may  be  pro- 
vided by  law. — People  ex  rel.  Flti'-kiser  v.  Huf- 
talen,  142  N.  Y.  S.  1012;  La  Pelle  t.  Lahey, 
Id.  1014. 

TRADE  FIXTURES. 

See  Fixture*. 

TRADE-MARKS  AND  TRADE-NAMES. 

IV.  IirFBIHOEMEirT  AND  UNFAIR 

COMPETITION. 

(B)  'Wkst  Competition   Unlavrfal. 

167  (N.Y.Sup.)  A  photographer,  famed  for 
making  originals  which  be  did  not  copyright, 
may  not  enjoin  the  defendant,  engaged  in  man- 
ifold reproductions,  on  the  ground  of  unfair 
competition,  from  using  photographs  made  by 
plaintiff  for  reproduction,  when  such  photograph 
was  given  to  defendant  with  the  sitter's  con- 
sent—White Studio  V.  Dreyfoos,  142  N.  Y.  S. 
37. 

§73  (N.Y.Sup.)  A  retail  tailoring  merchant, 
having  assumed  the  name  of  his  brother,  who 
had  legally  adopted  the  name  of  B.,  may  not 
enjoin  his  brother's  wife  and  another,  aa  part- 
ners, from  conducting  the  same  kind  of  busi- 
ness in  the  same  block  in  the  name  of  B.  & 
Co.,  or  B.  and  the  name  of  the  partner,  in  the 
absence  of  unfair  competition  otherwise. — Bern- 
hard  V.  Bernhard,  142  N.  Y.  S.  94. 

((3)  Aetlona. 

J  97  {N.Y.Sup.)  In  a  suit  to  prevent  unfair 
competition,  held  proper  for  the  decree  to  pro- 
vide that  the  name  of  a  married  woman  be  pre- 
fixed to  her  name  when  used  in  relation  to  the 
firm  business,  and  to  restrain  any  further  rep- 
resentations concerning  the  two  places  of  busi- 
ness.—Bernhard  V.  Bernhard,  142  N.  Y.  S.  94. 

TRANSFERS. 

See  Carrier*,  {  20.    Taxation,  |S  856-801. 

TRESPASS. 

See  Landlord  and  Tenant,  §  ISS, 

n.   ACTIONS. 
(A)  Rlsbt  of  Aetion  and  Defensea. 

S  19  (N.Y.Sup.)  One  whose  interest  is  merely 
a  fee  determinable  may  maintain  an  action  for 
damages  for  the  invasion  of  her  land,  and  for 
an  injunction  to  prevent  subsequent  invasions.— 
Weis*  V.  City  of  Mt  Vernon,  142  N.  Y.  S.  250. 

TRIAL 

See  Appeal,  {{  178.  232.  «n9-1ft15,  1066;  Bflls 
and  Notes,  M  616,  6.17,  538;  Brokeni,  I 
88;  Civil  Rights,  i  14;  Contracts,  |  248; 
Costa;     Criminal    Law,    {{    655-878,    1159. 
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TroTwr  and  CoitTeraloit 


1171;  Drunkards,  J.  11 ;  Jury:  Landlord  and 
Tenant,  {  169;  Master  and  Servant,  ii  278, 
286;    New  Trial;    Venue;    Wills,  S|  320-336. 

I.  iroTicx:  OF  trial,  and  frexjmi- 

NART  PROCEEDINGS. 

i  3  (N.T.Sup.)  Under  Code  CW.  Proc.  {  974, 
authorizing  toe  court  to  order  one  or  more  is- 
sues to  be  separately  tried  prior  to  a  trial  of 
the  other  issues  in  the  case,  a  defendant  in  an 
action  at  law  who  interposes  an  equitable  coun- 
terclaim is  entitled,  as  a  matter  of  right,  or  In 
the  exercise  of  a  wise  discretion  of  the  court, 
to  a  separate  trial  thereof.— Johnson  t.  John- 
son, 142  N.  Y.  S.  416. 

§4  (X.Y.Sup.)  Where  the  facta  pleaded  by 
defendant  at  law  as  an  equitable  counterclaim 
are  available  only  as  a  defense,  the  issues 
raised  on  the  facts  pleaded  in  the  form  of  a 
counterclaim  for  equitable  relief  and  on  the  re- 
pl^-  thereto  cannot  be  tried  in  advance  of  the 
trial  of  the  other  issues. — Deiches  v.  Western 
Development  Co..  142  N.  Y.  S.  932. 

H.  DOCKETS,  USTS,  AND  CALEN- 
DARS. 

f  1 1  (N.Y.Sup.)  Where  plaintiff  introduced 
evidence  tending  to  show  that  he  had  an  action 
at  law  for  compensation  due  him  from  defend- 
ant, in  an  equitable  action,  where  he  sought  the 
dissolution  of  a  partnership  which  he  claimed 
existed  between  himself  and  defendant,  such 
evidence  cannot  be  considered  as  establishing  an 
action  at  law  and  thus  allow  him  to  change  his 
action  from  one  in  equity  to  one  at  law  and 
for  that  purpose  to  transfer  it  to  the  Trial  Term 
calendar.— Freeman  ▼.  Miller,  142  N.  Y.  S.  797. 

XV.  RECEPTION  OF  EVIDENCE. 

(A)  Intpodaettoa,  Oiler,  and  Admisiilon  of 
Bvldenoe  la  General. 

S  39  (N.Y.Sup.)  A  party  is  not  bound  to  offer 
a  book  or  document  in  eyidence,  because  at 
his  request  it  has  been  produced  by  the  oppo- 
site party  on  the  trial,  or  under  his  subpoena, 
and  has  been  inspected  by  him. — Saal  r.  Katz, 
142  N.  Y.   S.  516. 

Defendant  having  subpoenaed  plaintiffs  to 
produce  their  books,  it  was  error  for  the  court 
to  refuse  to  allow  defendant's  attorney  to  in- 
spect the  accounts  in  question  without  iirat  hav- 
ing placed  the  books  in  evidence. — Id. 

VI.  TAKING   CASE   OR   QiniSTION 
FROM  JURT. 

(A)   ttnCBtloaa  of  I<avr  or  of  Faot  in  Oen- 
eral. 

§  139  (N.Y.Sup.)  Where  the  evidence  In  sup- 
port of  a  counterclaim  failed  to  show  a  Claim 
for  any  definite  sum,  refusal  to  strike  out  the 
evidence  on  motion  was  error. — Wilkesbarre 
Kealty  Co.  ▼.  Atkins,  142  N.  Y.  S.  824. 

VH.   INSTRUCTIONS   TO   JTTRT. 
(B)    Necessity   and   Snbjeot-Mntter. 

I  208  (N.Y.Sup.)  Where  the  court  Improperly 
received  evidence  as  to  the  conduct  of  defendant 
toward  plaintiff  earlier  in  the  morning  of  the 
same  day  of  the  assault  complained  of,  refusal 


to  charge  that  the  jury  could  not  award  plaintiff 
damages  for  the  earlier  occurrence  was  reversi- 
ble error.— O'Dell  v.  Bonte,  142  N.  Y.  S.  179. 

IX.  VERDICT. 
(A)  Gomeral  Verdlet. 

i  329  (N.Y.Sup.)  A  verdict  held  not  reconcil- 
able with  either  plaintiff's  or  defendant's  claim. 
-Spinapont  v.  H.  G.  Vogel  Co.,  142  N.  Y.  S. 
177. 

i  333  (N.Y.Sup.)  In  an  action  upon  an  ac- 
count stated,  where  the  parties  agree  on  the 
items,  but  by  mistake  in  addition  make  the  to- 
tal greater  than  the  sum  of  the  items,  a  ver- 
dict for  the  correct  sum  is  not  a  departure 
from  a  complaint  asking  for  the  incorrect  total. 
— Bove  V.  (Jroton  Falls  Const.  Co.,  142  N.  Y. 
S.  631. 

{339  (N.Y.Snp.)  In  view  of  stipulation  on 
which  the  case  was  submitted  to  the  jury  as  to 
return  of  sealed  verdict,  held,  the  jury  was  vir- 
tuall;^  discharged,  when  the  officer  in  charge 
permitted  the  jurors  on  failing  to  agree  to  sep- 
arate, so  that  their  answer  to  one  of  three 
questions  submitted  to  them,  on  which  alone 
they  could  agree,  not  authorizing  a  judgment 
for  any  fixed  amount,  they  could  not  be  recon- 
vened and  permitted  to  render  a  verdict. — An- 
derson V.  Illinois  Surety  Co.,  142  N.  Y.  S.  719. 

TROVER  AND  CONVERSION. 

See  Judgment,  i  594;   Municipal  Corporations, 
i  531;    Pleading,  g  62;    Sales,  i  226. 

X.  ACTS  GONSTITXTTING  CONVER- 
SION AND  I.IABIUTT 
THEREFOR. 

g2  (N.Y.Snp.)  Where  defendant,  the  owner 
of  a  building,  entered  into  a  contract  with  plain- 
tiffs for  raang  it,  the  contract  giving  plaintiffs 
all  material  taken  therefrom,  defendant's  re- 
fusal to  permit  plaintiffs  to  proceed  with  the 
work,  thus  depriving  them  of  material  still  in 
the  building,  will  not  render  defendant  liable 
for  conversion,  for  the  property  was  realty. — 
Melton  V.  Fallerton-Weaver  Realty  Co.,  142  N. 
Y.  S.  862. 

n.  ACTIONS. 
(A)  Rtsht  ot  Action  and  Defemsea. 

}  16  (N.Y.Sup.)  Plaintiff,  suing  defendant  for 
conversion  of  a  check  executed  by  defendant, 
returned  to  him  for  correction,  and  destroyed 
by  him,  held  to  have  a  right  to  maintain  con- 
version against  defendant. — Mazur  t.  Urbach, 
142  N.  Y.  S.  323. 

I  17  (N.Y.Snp.)  Though  stock  deUvered  by 
plaintiff  to  B.,  an  employe  of  defendants,  bro- 
kers, authorized  to  receive  stock  on  their  behalf, 
to  be  held  by  defendants  and  sold  for  plaintiff's 
benefit  when  it  reached  a  certain  price,  stood  in 
"street  names,"  and  was  indorsed  in  blank, 
they  were  liable  for  its  conversion,  B.,  having 
disposed  of  it  to  them  as  his  own,  and  tney  hav- 
ing sold  it,  plaintiff  not  liaving  neKlected  any 
proper  precaution.— Reichard  v.  Button,  142  N. 
Y.  S.  935. 
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TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE. 

See  Bankruptcy,  H  143,  144,  268. 

TRUSTS. 

See  Parties,  |  7;    Partnership,  |  96;    WUls,  §S 
531,  634,  672,  688,  692. 

I.  CBEATIOIT,  EXISTEKGE.  AND  VA- 
I.IDITY. 

(A)  Bzpreas    l^nsts. 

)  I  (N.Y.Sup.)  To  constitute  a  valid  trust 
tliere  must  be  a  designated  beneficiary,  a  desig- 
nated trustee,  who  is  not  the  beneficiary,  a 
designated  fund  or  other  property,  and  the  ac- 
tual delivery  of  the  fund  or  property  to  the 
trustee. — Central  Trust  Co.  oi  New  Tork  v. 
Gaffney,   142  N.  Y.   S.  902. 

I  10  (N.T.Sup.)  An  agreement,  signed  by  a 
beneficiary  of  a  trust  fund  of  personalty,  pro* 
viding  for  the  payment  of  one-flfth  of  the  in- 
come to  his  mother  for  her  life  and  that  upon 
the  termination  of  the  original  trust  he  will 
execute  a  new  trust  agreement  in  her  favor,  is 
insufficient  to  pass  title  to  an^  part  of  the 
fund  to  a  trustee,  especially  in  view  of  Person- 
al Property  Law,  8  15,  providing  that  a  benefi- 
ciary cannot  assign  his  right  to  the  income 
from  personal  property  held  in  trust  for  him, — 
Central  Trust  Co.  of  New  York  v.  Gaffney,  142 
N.  Y.  S.  902. 

1 1 1  (N.Y.Sur.)  That  a  provision  of  a  will 
created  a  passive  trust  did  not  invalidate  the 
provision,  so  that  testator's  property  passed  to 
his  heirs  immediately,  contrary  to  bis  declared 
intent.— In  re  BleckfrehVs  Will,  142  N.  Y.  S. 
449. 

§  13  (N.Y.Sup.)  Where  a  trust  provided  that 
the  income  should  be  paid  to  the  guardian  of 
minor  children  during  their  minority  for  their 
support  and  stipulated  that  she  should  not  be 
compelled  to  account  to  any  court  for  sncii 
income,  the  guardian  has  no  rights  under  the 
trust,  the  surrender  of  which  is  sufficient  con- 
sideration to  support  an  agreement  b^  one  of 
the  beneficiaries  to  create  a  new  trust  in  a  por- 
tion of  the  fund  for  the  guardian  upon  the  ter- 
mination of  the  original  trust. — Central  Trust 
Co.  of  New  York  v.  Gaffney,  142  N.  Y.  S.  902. 

The  fact  that  an  instrument  agreeing  to  cre- 
ate a  trust  in  the  future  is  under  seal  does  not 
prevent  the  court  from  ascertaining  whether  it 
was  actually  made  upon  suiiicient  consideration. 
—Id. 

§  14  (N.Y.Sup.)  A  present  intention  to  as- 
sign title  to  a  designated  trustee  must  be  mani- 
fested by  the  instrument  before  a  trust  can  l>e 
created.— Central  Trust  Co.  of  New  York  v. 
Gaffney,   142  N.   Y.   S.  902. 

An  agreement  which  provides  for  the  appoint- 
ment of  a  trustee  in  the  future  cannot  be  con- 
strued as  a  present  declaration  of  trust  in  fa- 
vor of  one  who  would  become  beneficiary  upon 
the   creation    of   the   trust    agreed   upon. — Id. 

Kquity  will  not  enforce  an  executory  agree- 
ment, made  without  consideration,  to  create  • 
trust.— Id. 


i  59  (N.Y.Sup.)  Where  a  woman  conveyed 
property  in  trust  to  receive  the  proceeds  during 
ner  life,  remainder  to  be  paid  according  to  her 
appointments  by  will,  or,  in  the  absence  oC 
will,  to  go  to  her  heirs  at  law,  the  trust  is  ir- 
revocable except  by  her  last  will  and  testameot. 
—Wright  V.  Clark,  142  N.  Y.  S.  812. 

H.  OONSTBXrCTION  Aim  OPEBA- 

TION. 

(A)  In  Genentl. 

{112  (N.Y.Sup.)  A  written  instrument  as- 
signing a  mortgage  in  trust  should  be  construed 
to  carry  out  the  intent  of  the  parties,  and  to 
ascertain  that  intent  resort  may  be  bad  to  the 
acts  of  the  parties  under  it. — Rice  v.  Halsey, 
142  N.  Y.  S.  58. 

(B)  Bstatr  or  Imtereat  of  Trvate«  and  at 
Cestui  4tBe  Trast. 

§  136  (N.Y.Sur.)  Will  construed,  and  held  to 
create  a  mere  dry  trust,  with  no  power  or  nut; 
in  the  trustees  to  receive  the  rents,  issues,  or 
profits.— In  re  Bleckwehl's  Will,  142  N.  Y.  S. 
449. 

The  right  to  receive  the  income  of  a  trust  es- 
tate cannot  be  implied  from  the  nature  of  the 
duties  of  the  trustees,  and,  under  the  express 
provisions  of  Real  Property  Law,  {  97,  no  es- 
tate can  vest  in  them,  even  where  there  is  as 
actual  devise  to  them,  unless  they  are  also  em- 
powered to  receive  the  rents  and  profita— Id. 

in.  APPOHrTMENT.    quaufica. 

TlOir,   AND   TENUHE   OF 

TRUSTEE. 

{  156  (N.Y.Sur.)  Where  the  duties  imposed 
by  a  will  are  active  and  render  the  possession 
of  the  estate  reasonably  necessary,  the  exec- 
utors will  be  deemed  trustees  for  the  perform- 
ance of  their  duties,  to  the  same  extent  as 
though  declared  to  be  so  by  the  most  explicit 
language.— In  re  Fritsch,  142  N.  Y.  S.  555. 

S  169  (N.Y.Sur.)  Where  testator  appointed 
his  wife  and  three  of  his  children  as  bis  trus- 
tees, and  devised  and  bequeathed  his  property 
to  them  and  to  their  successors  and  survivors, 
and  all  of  them  died  but  one,  a  successor  trus- 
tee would  not  be  appointed  under  Code  Civ. 
Proc.  {  2818,  unless  it  clearly  appeared  that  to 
do  BO  would  be  to  the  advantage  of  the  cestui 
que  trust.— In  re  Zerega,  142  N.  Y.  S.  144. 

IV.  BCANAOEHENT  AND  DISPOSAl 
OF  TBXrST  FROFERTT. 

{217  (N.Y.Sup.)  One  who  assigns  a  mortgage 
in  trust  for  himself  and  wife,  reserving  the 
right  to  direct  how  the  proceeds  shall  be  invest- 
ed, may  thereafter  use  the  funds  for  specula- 
tion.—Rice  V.   Halsey,  142  N.  Y.  S.  58. 

A  firm  of  stockbrokers,  who  knowingly  per- 
mit one  to  use  trust  funds,  deposited  with  them, 
for  purposes  of  speculation,  contrary  to  the 
terms  of  the  trust,  are  liable  for  the  amount  of 
the   deposit. — Id. 

§  227  (N.Y.Sup.)  A  Judgment,  though  irresn- 
lar,  is  not  void;  and  where  an  irregular  jiid?- 
ment,  directing  a  trustee  to  pay  over  funds  to 
the  cestui,  was  not  modified,  the  trustee  should 
follow  its  direction,  and,  having^  required  the  is- 
suance of  execution,  is  not  entitled  to  compen- 
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sation  for  disbursements  in  defraying  expenses 
of  the  execution. — In  re  Long  Island  Loan  & 
Trust  Co.,  142  N.  Y.  S.  273. 

A  trustee  held  not  entitled  to  reimbursement 
for  attorney's  fees  expended  upon  an  appeal  in 
a  submitted  controversy  between  it  and  the  cestui 
from  a  judgment  directing  the  trustee  to  deliv- 
er certain  property  to  tiie  cestui  under  the  terms 
of   the   trust   instrument. — Id. 

1 227  (X.T.Sur.)  A  trustee  la  entitled  to 
counsel  fees  expended  in  resisting  removal  only 
when  the  expenditure  is  in  the  course  of  ad- 
ministration and  for  the  benefit  of  tlie  estate. — 
In   re  Titcomb,  142  N.  Y.   S.   1030. 

Where,  at  the  commencement  of  proceedings 
to  remove  a  trustee,  he  is  subject  to  criticism 
justifying  his  removal,  he  is  not  entitled  to  an 
allowance  for  counsel  fees  and  expenses  in  re- 
sisting the  proceeding,  though  pending  them  he 
so  deals  with  the  estate  that  the  conditions  up- 
on which  the  criticism  depends  no  longer  ex- 
ist—Id. 

§261  (N.Y.Snp.)  Plaintiff,  who  is  entiUed  to 
sue  on  an  instrument  in  his  own  name  as  trus- 
tee of  an  express  trust,  may  recover  without 
alleging  the  trust,  where  his  representative  ca- 
pacity does  not  appear  from  the  instrument. — 
Portoghese  v.  Illinois  Surety  Co.,  142  N.  Y. 
S.  COO. 

V.   EXECUTION  OF  TRtTST  BT  TRUS- 
TEE   OR   BT   COURT. 

1270  (N.Y.Sur.)  Where  a  will  provides  that 
the  trustees  should  "invest  each  share  separate- 
ly" in  trust  for  testator's  nine  children,  they 
should  make  such  division,  though  it  does  not 
accord  with  their  own  judgment.— In  re  Watson, 
142  N.  Y.  S.  1058. 

Where  a  will  provides  that  the  trustees  should 
subdivide  testator's  estate,  the  trustees  cannot 
withhold  subdivision  because  a  valuable  tract  of 
land  remains  unsold,  and  where  they  have  neg- 
lected to  make  such  subdivision  before  the  judi- 
ci.ll  settlement  of  their  accounts,  and  such  sub- 
division is  essential  to  an  accurate  administra- 
tion of  the  trust  funds,  they  will  be  required  to. 
forthwith  divide  the  estate  so  far  as  possible  un- 
der the  will.— Id. 

i  272  (N.Y.Sur.)  As  to  what  corporate  divi- 
dends are  capital  and  what  are  income,  as  be- 
tween life  tenants  and  remaindermen,  depends 
On  the  facts;  and  if  in  fact  the  distribution 
represents  surplus  earnings,  they  are  dividends, 
whatever  they  may  be  called.  But  increment 
of  capital  values  is  not  earnings  as  to  the  life 
tenant.— In  re  Hoagland's  Estate,  142  N.  T. 
S.  4(!2. 

§  272  (N.Y.Sur.)  An  amount  invested  by  a 
trustee  with  the  principal  cannot  be  considered 
on  accounting  as  unapplied  income. — In  re 
Weil,  142  N.  Y.  S.  4«3. 

<274  (N.Y.Sup.)  Income  received  by  a  sub- 
stituted testamentary  trustee  cannot  be  applied 
to  make  good  a  denciency  in  the  principal  or 
income  account,  or  both,  arising  from  the  han- 
dling of  the  funds  by  the  original  trustee,  or  to 
the  payment  of  accrued  taxes,  interest,  or  other 
charges;  but  the  deficit  and  charges  must  be 
met  from  the  shares  of  the  residuary  legatees. 


or  from  other  securities  turned  over  by  the 
trustee.— In  re  McQuade,  142  N.  Y.  S.  493. 

§  277  (N.Y.Sur.)  Will  construed,  and  held  that 
no  interest  was  chargeable  on  amounts  advanced 
by  the  trustees  to  testator's  sons,  but  that,  if 
such  amount  exceeded  the  amounts  which  the 
will  provided  should  be  advanced  the  excess 
should  be  deducted  from  the  balance  due  any  son 
receiving  an  excess  advance.— In  re  Watson.  142 
N.  T.  S.  1058. 

§  280  (N.Y.Sup.)  Income  received  by  a  suli- 
stituted  testamentary  trustee,  since  the  settle- 
ment of  the  account  of  the  original  trustee, 
must  be  distributed  pursuant  to  the  will.— In  re 
McQuade,  142  N.  Y,  S.  493. 

VI.  ACCOUNTING  AND  COMPEN8A. 
TION  OF  TRUSTEE. 

§305  (N.Y.Sup.)  In  an  action  by  a  trustee 
for  an  accounting  and  settlement,  the  court 
cannot  consider  a  personal  obligation  of  one 
lieneficiary  to  a  claimant  of  the  trust  fund,  un- 
less it  is  enforceable  as  a  trust  upon  the  fund. 
—Central  Trust  Co.  of  New  York  v.  Gaffney, 
142  N.  Y.  S.  902. 

§312  (N.Y.Sup.)  Where  a  trustee  returned 
to  the  cestui  part  of  the  trust  fund  under  an 
execution  calling  for  interest  from  the  date  of 
a  judgment,  the  amount  of  such  interest  may 
be  deducted  upon  a  final  accounting ;  it  appear- 
ing that  before  that  payment  interest  on  the 
whole  amount,  including  that  sum,  had  been 
paid. — In  re  Long  Island  Loan  &  Trust  Co.. 
142   N.  Y.   S.   273. 

I  316  (N.Y.Sur.)  A  trustee  cannot  have_  com- 
missions on  income  paid  out,  if  there  is  no 
income  on  hand. — In  re  Weil,  142  N.  Y.  S.  463. 

§  325  (N.Y.Sur.)  In  proceedings  on  reference 
in  an  accounting  by  a  trustee,  a  resolution  of 
a  corporation  inferentially  stating  that  new 
stock  issued  by  it  represented  an  Increment  of 
capital,  and  not  earnings,  was  sufficient,  in  ab- 
sence of  other  evidence,  to  put  the  burden  of 
proof  on  objectors  claiming  the  contrary. — In 
re  Hoagland's   Estate,  142   N.  Y.   S.  402. 

§331  (N.Y.Sur.)  A  referee  ou  accounting  by 
a  trustee  had  no  authority  to  disturb  decrees 
of  the  surrogate  on  former  accountintTH. — In  re 
Hoagland's  Estate,   142  N.  Y.   S.  462. 

Vn.  ESTABUSHMENT  AND  EN- 
FORCEMENT OF  TRUST. 

(A)  Rlirlita  o(  Ceatnl  One  Trnat  aa  asalnat 
Trvatee. 

'  §  336  (N.Y.Sup.)  A  proceeding  by.  a  beneficia- 
ry to  compel  a  testamentary  trustee  to  pay  in- 
come accruing  to  the  beneficiary  must  be 
brought  pursuant  to  Code  Civ.  Proc.  §  2804,  by 
petition  and  issuance  of  citation  thereon,  and 
not  by  service  of  notice  of  motion. — In  re  Mc- 
Quade, 142  N.  Y.  S.  493. 

Vm.  IiIABTT.TTIES    ON   TRUSTEES' 
BONDS. 

§378  (N.Y.Sup.)  Where  the  grantor  of  a 
trust  was  insane  at  the  time  she  created  it,  that 
fact  is  no  defense  to  a  proceeding  against  the 
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trustee  and  his  surety  for  misappropriation  of 
the  funds.— Wright  v.  Clark,  142  N.  T.  S.  812. 

8  383  (N.Y.Sup.)  Where  the  husband  of  a 
mental  incompetent  had  himself  substituted  as 
trustee  of  a  trust  that  was  about  to  be  paid, 
held,  that  his  bondsmen  Trere  liable  where  the 
husband  did  not  make  the  payment  to  his  wife, 
but  merely  exhibited  to  her  the  check  given  in 
payment  of  such  trust— Wright  v.  Clark,  142 
N.  Y.  S.  812. 

1 384  (N.Y.Sap.)  Where  a  trustee  misappro- 
priated the  trust  funds,  converting  the  whole 
amount,  the  cestui  (jue  trust  being  mentally  in- 
competent the  liability  of  his  bondsmen  may  be 
fixed  in  an  action  to  recover  the  amount  with- 
out a  formal  accounting. — Wright  t.  Clark,  142 
N.  Y.  S.  812. 

TURNPIKES  AND  TOLL  ROADS. 

See  Street  Railroads. 

ULTRA  VIRES. 

See  Insurance,  S  T77 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  IS  143,  14S. 

UNDUE  INFLUENCE. 

See  Wills,  fS  163,  166. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  §§  67-97. 

UNLAWFUL  ASSEMBLY. 

See  Militia. 

USURY. 

See  BiUs  and  Notes,  ff  335,  376. 

I.  USUBIOUS   CONTRACTS  AND 
TKANSACTION8. 

(A)   Nature  and  Talidltr- 

8  67  (N.Y.Sup.)  In  an  action  on  a  promissory 
note  given  nominally  by  defendants,  but  in  real- 
ity for  money  loaned  to  their  brother,  who 
agreed  to  pay  a  usurious  interest,  the  usury  In 
the  loan  will  invalidate  the  note  given. — Grannis 
T.  Stevens,  142  N.  Y.  S.  835. 

(B)  RiKhtB  and  Remedlea  of  Partlca. 

S  94  (N.Y.Sup.)  Where  an  action  upon  one 
usurious  note  was  already  pending,  the  maker 
is  entitled  to  an  injunction  to  restrain  the 
-enforcement  of  a  series  of  void  notes;  General 
Business  Law,  g  373,  providing  that,  in  case  of 
such  notes,  the  court  shall  declare  them  to  be 
void  and  enjoin  prosecution  thereon. — Crusins 
v.  Siegman,  142  N.  Y.  S.  348. 

VACATION. 

See  Discovery,  i  61;    Judgment,  i|  188-167, 
338-345. 

VALUL 

See  Evidence,  |  113. 


VARIANCE. 

See   Indictment  and  Information,  {  169. 

VENDOR  AND  PURCHASER. 

See  Brokers;  Exchange  of  Property,  S  8; 
Fraud,  jj  9.  29,  58,  60 ;  Frauds,  Statute  of. 
I  73;    Landlord  and  Tenant,  {  77;    Sales. 

VENUE. 

m.   CHANGE   OF    VENUE    OB  PLACE 
OF  TRIAI.. 

8  52  (N.Y.Sup.)  Whfle  under  Code  Civ.  Proc. 
§  984,  a  personal  injury  action  may  be  brought 
in  the  county  of  plaintiffs  residence,  yet  under 
section  987  the  place  of  trial,  for  the  con- 
venience of  witnesses  or  in  the  discretion  of 
the  court,  may  be  changed  to  the  county  where- 
in the  action  arose. — Solberg  y.  Ft.  Orange 
Const  Co.,  142  N.  Y.  S.  228. 

In  determining  the  question  of  change  of 
venue  for  the  convenience  of  witnesses,  the  con- 
venience of  expert  witnesses  wiU  not  be  consid- 
ered.— Id. 

In  a  peiBonal  injary  action,  begun  in  the 
county  of  plaintiff's  residence,  the  defendant 
will  be  granted  a  change  of  venue  to  the  coun 
ty  wherein  the  action  arose,  in  which  seven 
witnesses  for  the  defendant  resided,  where  onlj 
a  few  medical  witnesses  and  an  electrical  ex- 
pert, who  were  to  testify  for  plaintiff,  lived  in 
the  county  of  his  residence,  on  condition  that 
plaintiff's  evidence  may  be  taken  before  a  ni- 
eree. — Id. 

VERDICT. 

See  Appeal,  8!  999,  1015;  Criminal  Law,  { 
878;    Trial,   81  329-339. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  88  182-193. 

VILLAGES. 

See  Municipal  Corporations,  iS  145,  162,  ITO, 
172,  178,  230. 


WAIVER. 


WAREHOUSEMEN. 

See  Carriers,  8  114. 

8  24  (N.Y.Sup.)  Where  a  transfer  compan.v. 
transporting  goods  consigned  to  the  owner  iu 
care  of  a  warehouseman,  was  given  a  re«ei|' 
for  the  goods  in  good  condition  by  the  wai- 
houseman,  and  they  were  found  damaged  on  tLi- 
sidewalk  in  front  of  the  warehouse,  the  vnif 
houseman  is  liable  for  the  damage. — Neville  v. 
Woolverton,  142  N.  Y.  S.  292. 

WARRANTY. 

See  Covenants,  |  114. 
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WATERS  AND  WATER  COURSES. 

See  Canals:  Eminent  Domain,  f  265;  Land- 
lord and  Tenant,  |  169;  Municipal  Corpora- 
tions, IS  230.  375;  Navieable  Waters;  Par- 
ties, S  12;    Pleading,  §  52;    Taxation,  §  37a 

IV.   KATUKAI.  ULXEB  AND  POITOS. 

S  109  (N.T.Sup.)  A  person  owning  a  small 
portion  of  one  end  of  a  pond  did  not  liave  a 
right  in  common  with  the  other  owners  in  the 
whole  pond.— Tripp  v.  Kichter,  142  N.  T.  S. 
5G3. 

VI.  APPROPRIATION  AND  PRE- 
SCRIPTION. 

i  137  (N.Y.Sup.)  Where  the  owner  of  land 
bordering  on  a  lake  or  pond  owned  no  part  of 
the  pond,  she  did  not  gam  any  rights  therein  as 
against  the  owner  of  the  pond  by  going  thereon 
from  time  to  time  for  her  own  pleasure.— Tripp 
T.  Richter,  142  N.  Y.  S.  668. 

Vn.  CONVRTANCES  AND  GON- 
TRACTS. 

I  155  (N.Y.Sup.')  Where  owner  of  land  on 
which  was  a  pond  conveyed  a  portion  bordering 
on  the  pond,  the  grantee  held  not  to  have  ac- 
quired any  interest  in  the  pond  as  appurtenant 
to  the  land  conveyed. — Tripp  v.  Richter,  142  N. 
Y.  S.  563. 

IX.   PURUC  IVATER  SUPPLY. 
(A)  Domeatlo   and   Municipal   Farpoaea. 

i  201  (N.T.Sup.)  Where  a  contract  between  a 

?iublic  service  water  supply  company  and  a  city 
or  the  benefit  of  its  inhabitants  is  in  force,  an 
inhabitant  has  a  primary  right  to  enforce  it, 
and  can  maintain  an  action  therefor. — Wood  v. 
New  York  Intemrban  Water  Co.,  142  N.  Y.  S. 
626. 

i  203  (N.Y.Sup.)  A  customer  of  a  public  aerr- 
ice  water  supplv  company  has  a  right  to  rea- 
sonable rates  for  water  Independent  of  any 
contract  between  the  company  and  the  city  for 
the  benefit  of  its  inhabitants.— Wood  v.  New 
Yorlc  Interurban  Water  Co.,  142  N.  Y.  8.  626. 
S  203  (N.Y.Sup.)  Temporary  injunction  will 
issue  to  restrain  a  water  company,  pending  a 
hearing  as  to  the  justice  of  increased  rates,  from 
carrying  out  a  tnreat  to  sever  its  water  con- 
nections unless  the  consumers  will  agree  to  an 
increase  in  the  rates.— Whitmore  ▼.  New  Yorlc 
Interurban  Water  Co.,  142  N.  Y.  8. 109& 

WILLS. 

See  Appeal,  g  1099;  Charities,  20;  Descent 
and  Distribution;  Executors  and  Administra- 
tors; Guardian  and  Ward,  {  30;  Specific 
Pprformance,  $8  121,  130;  Taxation.  §8  856- 
901;  Trusts,  H  11,  136,  166,  169,  270,  277, 
280. 

n.  TESTAMENTART  CAPAOITT. 

$50  (N.Y.Sur.)  To  constitute  "testamentary 
capacity,"  it  is  both  essential  and  suQicient  that 
the  testator  have  sufficient  capacity  to  compre- 


hend the  condition  of  bis  property,  bis  relation 
to  the  persons  wbo  are  the  objects  of  his 
bounty,  and  the  scope  of  the  provisions  of  his 
will.— In  re  Browning's  WiU,  142  N.  Y.  S.  683. 

g  52  (N.Y.Sur.)  After  a  great  lapse  of  time, 
the  burden  of  proving  insanity  of  a  testator  in 
ejectment  or  other  proceeding  may  rest  upon 
the  person  asserting  it — In  le  Gedney's  Will, 
142  N.  Y.  S.  157. 

Proponent  must  bring  the  testamentary  paper 
within  the  statute  of  wills  in  the  first  instance, 
and  in  so  doing  establish  testator's  competen- 
cy; Code  Civ.  Proc.  §  2623,  requiring  the  will 
to  be  admitted  if  it  appears  to  be  duly  execut- 
ed and  that  testator  was  competent  at  the 
time. — Id. 

The  legal  presumption  of  sanity,  while  It 
weighs  in  favor  of  testator,  does  not  relieve 
proponent  from  proving  testator's  testamen- 
tary capacity  in  the  first  instance. — Id. 

At  common  law,  one  relying  on  a  will  in  op- 
position to  the  title  of  an  heir  must  show  that 
testator  was  of  sound   mind. — Id. 

g  55  (N.Y.Sup.)  In  an  action  where  the  va- 
lidity of  a  will  came  in  issue,  evidence  held  to 
show  that  the  testatrix  was  mentallv  incapable. 
—Wright  V.  Clark,  142  N.  Y.  S.  8l2. 

S55  (N.Y.Sup.)  E>vidence  at  the  hearing  up- 
on the  probate  of  a  holographic  will  held  to 
show  that  at  the  time  the  testator  e-xeciited  the 
will  he  was  of  sufficiently  sane  mind  to  make 
it— In  re  Levengston's  WiU,  142  N.  Y.  S.  829. 

1 55  (N.Y.Sur.)  Where  the  i>roofs  do  not  pre- 
ponderate, proponent  has  failed  to  establish 
capacity  of  testator;  Code  Civ.  Proc.  §  2622, 
requiring  the  surrogate  to  be  satisfied  on  the 
genuineness  of  the  will  and  the  validity  of  its 
execution  before  admitting  it — In  re  (Sedney's 
Will,  142  N.  Y.  8.  157. 

Evidence  held  to  show  that  testatrix  bad 
sufficient    testamentary    capacity. — Id. 

The  best  proof  of  insanity  is  a  demonstrated 
failure  of  testatrix  to  react  to  the  common 
facts  of  life.— Id. 

g  55  (N.Y.Sur.)  Evidence  in  proceedings  on 
the  probate  of  a  will  held  sufficient  to  estab- 
lish testatrix's  testamentary  capacity  at  the 
time  of  its  execution,  though  it  appeared  that 
about  10  years  thereafter  she  became  hope- 
lessly deranged.— In  re  Browning's  WiU,  142  N. 
X.  S.  683. 

m.  CONTRACTS  TO  DEVISE  OR  BE- 
QUEATH. 

167  (N.Y.Sup.)  Where  a  joint  will  executed 
by  husband  and  wife  became,  when  proved  and 
accepted  by  the  husband  surviving  the  wife,  a 
contract,  all  the  property  must  be  disposed  of 
according  to  the  will,  and  a  child  obtaining  a 

fift  from  the  husband  must  account  therefor. — 
lastetter  ▼.  Hoenninger,  142  N.  Y.  S.  962. 
A  suit  to, enforce  as  a  contract  binding  the 
survivor  a  joint  and  mutual  will  executed  by 
husband  and  wife,  which  provided  that,  on  the 
death  of  the  survivor,  all  the  property  should 
be  divided  between  the  children  of  the  parties, 
does  not  authorize  a  partition  of  real  estate 
forming  a  part  of  the  estate  passing  by  tlie 
will.— Id. 
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TV.  REQUISITES   AHD  VAUSITT. 

(D)   Holovraplilc  TirtlU. 

I  r33  (N.Y.Snp.)  A  will  written  by  testator 
at  his  club  on  a  sheet  of  its  letter  paper,  dated 
and  signed  by  him,  and  shown  to  attesting  wit- 
nesses as  his  will,  was  executed  as  required  by 
law.— In  re  Levengston's  Will,  142  N.  X.  8. 
829. 

§  133  (N.T.Sur.)  Where  a  will  written  by  tes- 
tator himself  on  an  ordinary  blank  consisting  of 
one  sheet  of  paper  folded  over  to  form  four 
pages  is  signed  by  the  testator  and  the  subscrib- 
ing witnesses  on  the  first  page,  and  by  the  testa- 
tor alone  on  the  third  page,  it  is  not  signed  at 
the  "end  of  the  will,"  as  required  by  Decedent* b 
Estate  Law,  i  21  (4),  and  probate  must  be  re- 
fused.—In  re  Reisner's  Will,  142  N.  X.  S.  1074. 

In  respect  to  holographic  wills,  the  rule  as  to 
the  method  of  publication  is  not  so  severe  as 
where  the  will  is  drawn  by  a  scrivener;  and 
where  testator  wrote  his  own  will  and  at  differ- 
ent times  on  the  same  day  showed  it  to  attest- 
ing witnesses  separately,  who  each  signed  in  his 
presence,  there  was  a  legal  attestation. — Id. 

(F)   Mlatake,  Undue  Inlliience,  mnd  Frand, 

I  163  (N.T.Sur.)  After  the  factum  of  a  wiU 
is  made  out,  the  burden  of  proving  undue  in- 
fluence is  on  contestant. — In  re  Gedney's  Will, 
142   N.  T.   S.  157. 

§  166  (N.Y.Sup.)  Evidence  at  a  hearing  uj^n 
the  probate  of  a  will  written  by  testator  him- 
self, and  leaving  his  whole  estate  to  a  former 
mistress,  held  to  show  that  its  execution  was 
not  obtained  by  fraud  and  undue  influence. — In 
re  Levengston's  Will,  142  N.  Y.  S.  829. 

(O)   Revocation  and  Revival. 

I  174  (N.T.Sur.)  The  act  of  a  testator  in 
drawing  lines  across  parts  of  a  will  operated 
to  "cancel"  such  parts,  within  Decedent's  Es- 
tate Law,  §  34,  which  provides  that  no  will  or 
any  part  thereof  shall  be  revoked  otherwise 
than  by  some  other  will  or  some  other  writing, 
unless  such  will  be  canceled. — In  re  Crawford's 
Will.  142  N.  Y.  S.  1032. 

Under  the  express  provisions  of  Decedent's 
Extate  Law,  §  34,  a  testator's  acts  in  crossing 
out  certain  provisions  of  his  will  and  making 
notations  of  changes  therein,  the  ori^iinal  words 
being  i>lainly  discernible  and  his  signature  un- 
defaced  and  material  parts  of  the  instrument 
remaining  unchanged,  held  not  to  revoke  the 
will.— Id. 

V.   PBOBATE,  ESTABZ.ISHMENT,  AND 
AmrUXMEMT. 

(H)  Evidence. 

§288  (N.T.Sur.)  There  is  no  presumption  in 
favor  of  the  validity  of  a  will  before  it  is 
fully  established  by  a  decree  of  probate. — In  re 
(}edney's  Will,  142  N.  Y.   S.   157. 

S289  (N.Y.Sup.)  The  law  will  not  presume 
that  a  will  was  executed,  and  the  subscribing 
witnesses  should  testify  to  that  fact. — Wright 
v.  Clark,  142  N.  Y.  S.  812. 

S300  (N.Y.Sur.)  As  a  rule,  the  burden  of 
proof  is  on  proponent  to  establish  the  testa- 
mentary act  with  greater  particularity,  where 
one  of  the  beneficiaries  superintended  the  ez- 


ecntion  of  the  will  and  received  a  benefit  there- 
under, than  -would  be  the  case  where  the  will 
was  executed  under  wholly  disinterested  cir- 
cumstances.—In  re  Gedney  8  WiU,  142  N.  Y. 
8.  157. 

(I)  Hearing  or  Trial. 

1320  (N.Y.Sur.)  On  the  trial  of  the  issues 
other  than  the  factum  of  a  will,  the  surrogate 
sits  judicially,  and  his  duties  are  much  the 
same  as  those  of  the  judges  in  other  civil  cas- 
es, and  be  should  not  interfere  too  much  with 
the  conduct  of  the  trial,  by  restraining  or  as- 
sisting one  side  or  the  other. — In  re  Gedney's 
Will,  142  N.   T.  S.  157. 

{322  (N.Y.Sur.)  According  to  the  practice 
in  the  Surrogate's  Court,  proponent  first  es- 
tablishes the  factum  of  will  by  showing  due 
execution  and  testator's  capacity  and  freedom 
from  restraint,  when  contestant  puts  in  his 
evidence  of  testator's  capacity,  after  which 
proponent  again  offers  proof. — In  re  Gedney's 
Will,  142  N.  Y.  S.  157. 

1336  (N.Y.Sur.)  Even  in  a  contested  probate 
proceeding,  the  surrogate  must  see  that  the 
will  is  duly  proved  with  respect  to  the  questions 
of  factum  and  compliance  with  the  statute  of 
wills,  after  which  prima  facie  proof  is  made 
the  evidence  is  taken  at  the  risk  of  the  parties 
as  in  other  civil  cases,  so  that  objections  to 
evidence,  etc.,  may  be  waived. — In  re  Gedney's 
Will,  142  N.  Y.  S.  157. 

VZ.  OONSTBVGTIOir. 

(A)   Creneral  Rules, 

1439  (N.Y.Sup.)  The  fundamental  principle 
for  construing  wills  is  that  the  intention  of  the 
testator  is  the  dominating  guide.— dark  t. 
Grosh,  142  N.  Y.  S.  966. 

{448  (N.Y.Sup.)  A  construction  of  a  will 
wliich  will  prevent  intestacy  will  be  favored,  if 
possible.— Clark  v.  Grosh,  142  N.  Y.  S.  96G. 

J  456  (N.Y.Snp.)  The  language  of  a  will 
should  be  given  its  natural  and  rational  mean- 
ing, and  not  a  forced  and  unnatural  meaning, 
for  the  purpose  of  spelling  out  a  theory  by 
which  it  can  be  said  that  the  testatrix  intend- 
ed something  which  her  language  shows  she 
did  not  intend.— Clark  t.  Grosh,  142  N.  Y.  S. 
906. 

§487  (N.Y.Sup.)  Evidence  held  to  sustain  a 
finding  that  testatrix  did  not  intend  that  cer- 
tain legacies  should  not  be  a  charge  upon  the 
realty  by  striking  from  her  will  a  provision  au- 
thorizing the  executor  to  sell  any  part  of  the 
realty  to  pav  certnin  legacies. — Clark  v.  Halli- 
gan,  142  N.  Y.  S.  980. 

(B)    DeslKnatlon  of  Devisees  and  I^esa- 
teea  and  Their  Respective  Bbarea. 

J  510  (N.Y.Sur.)  A  physician  was  improperly 
allowed  to  testify  to  testatrix's  competency  t<> 
do  particular  acts. — In  re  Gedney's  WilL  142 
N.   Y.   S.   ]i>7. 

8  523  (N.Y.Sup.)  A  gift  to  son's  children  if 
son  died  before  daughter  leaving  children  who 
survived  the  daughter  held  to  be  a  gift  to  a 
class.— Clark  v.  Grosh,  142  N.  Y.  S.  9G6. 

§  523  (N.Y.Sur.)  A  "gift  to  a  class"  is  a  gift 
of  an  aggregate  sum  to  a  body  of  persons  un- 
certain in  number  at  the  time  of  the  gift,  to 
be  ascertained  at  a  future  time,  who  are  all  to 
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take  In  equal  or  in  some  other  definite  propor- 
tions; the  share  of  each  being  dependent  for 
its  amount  upon  the  ultimate  number, — In  re 
Sandhusen,  142  N.  Y.   S.  460. 

i  524  (N.Y.Sup.)  A  devise  to  testatrix's  son's 
children,  if  the  son  died  t>efore  the  daughter 
leaving  children  who  survived  the  daughter, 
held  to  contemplate  a  division  among  such  of 
the  children  as  survived  the  daughter. — Clark 
V.  Grosh,  142  N.  Y.  S.  066. 

§531  (N.Y.Sur.)  Will  construed,  and  held 
that  a  trust  fund  after  the  death  of  the  life  ten- 
ant was  distributable  among  the  remaindermen 
per  stirpes  and  not  per  capita. — In  re  Title 
Guarantee  &  Trust  Co.,  142  N.  Y.  S.  1070. 

Where  a  bequest  is  made  to  a  person  stand- 
ing in  a  certain  relation  to  testator  and  to  chil- 
dren of  another  person  standing  in  the  same  re- 
lation, the  former  takes  only  a  share  equal  to 
that  of  the  latter,  where  the  intent  of  the  testa- 
tor to  make  such  a  disposition  is  manifest  from 
the  language  of  the  will. — Id. 

J  533  (N.Y.Sur.)  Where  a  will  bequeathed  to 
testator's  daughter  the  residue  of  his  estate 
during  her  natural  life,  and  after  her  decease 
"the  principal  to  her  lawful  issue,"  and  the 
daughter  died  leaving  three  children  and  seven 
grandchildren,  the  estate  was  to  be  distributed 
per  capita,  and  not  per  stirpes.— In  re  Crom- 
well, 142  N.  r.  S.  653. 

(K)  Hatare  ot  Batmtea  «md  Intereata  Cre- 
ated. 

1 602  (N.Y.Sup.)  Where  a  testator  gave  his 
property  to  his  wife,  with  authority  to  sell, 
convey,  and  mortgage,  but  other  provisions  re- 
cited that  in  case  of  her  remarriage  she  should 
take  only  her  statutory  share,  the  widow  took 
a  base  fee  determinable  upon  her  remarriage. 
—Weiss  v.  City  of  Mt.  Vernon,  142  N.  Y.  S. 
250. 

(F)  Tested  or  ContinKent  Batate*  and  la- 
tereata. 

J  629  (N.Y.Sup.)  The  law  favors  that  con- 
struction of  wills  which  permits  the  vesting  of 
devises  as  closely  as  possible  after  the  testa- 
tor's death,  and  avoids  the  disinheritance  of 
remaindermen  who  may  happen  to  die  before 
the  determination  of  the  precedent  estate. — 
Clark  V.  Grosh,  142  N.  Y.  S.  966. 

1 634  (N.Y.Sup.)  The  rule  that  where  there 
is  no  direct  gift  by  will,  except  that  contained 
in  a  direction  to  pay  or  divide  in  the  future, 
the  gift  is  future,  and  not  immediate,  is  not  an 
absolute  rule,  but  must  always  yield  to  the 
testator's  intention  as  found  in  the  entire  will 
and  surrounding  circumstances. — Ingeisoll  v. 
IngersoU,  142  N.   Y.   S.  217, 

§  634  (N.Y.Sup.)  Devises  to  daughter  for  life, 
with  remainder  to  son  if  he  survived  the  daugh- 
ter, and,  if  not,  to  his  children  should  he  leave 
any  who  survived  the  daughter,  held  to  leave 
the  fee  in  the  heirs  of  the  testatrix,  the  son 
taking  a  vested  title  only  if  be  survived  the 
daughter,  and  the  children  only  in  case  of  his 
death  leaving  children  who  survived  the  daugh- 
ter.—Clark  v.  Grosh,  142  N.  Y.  S.  960. 

S634  (N.Y.Sur.)  Where  a  will  gave  testator's 
personal  assets  to  executors  in  trust,  to  invest 


and  pay  the  income  to  his  sister  for  life,  with 
remainder  to  her  children,  and  there  was  no 
residuary  clause,  intestacy  resulted  as  to  the 
principal  of  the  trust  upon  the  death  of  the  life 
tenant  leaving  no  children. — In  re  Sandhusen, 
142  N.  Y.  S.  460. 

(H)  Eatatea  tn  Tn^at  and  Povrera. 

{672  (N.Y.Sur.)  Will  construed,  and  held, 
that  the  creation  of  a  trust  could  not  be  im- 
plied therefrom.— In  re  Fritsch,  142  N.  Y.  8. 
555. 

§  688  (N.Y.Sur.)  Where  testator's  attempt  to 
carry  out  his  intentions  through  the  creation 
of  a  trust  has  failed,  a  similar  legal  estate 
will,  in  so  far  as  possible,  be  substituted  for 
the  equitable  estate  attempted  to  be  created. 
—In  re  Bleckwehl's  Will.  142  N.  Y.  S.  449. 

i  692  (N.Y.Sup.)  A  will  wherebjr  testator  gave 
property  to  trustees  to  pay  the  income  to  his 
three  children,  and  the  children  of  any  deceased 
child,  and  to  divide  the  estate  after  the  death 
of  the  surviving  child  on  the  grandchildren  at- 
taining full  age,  and  which  authorizes  each 
child  to  dispose  by  will  of  one-third  of  the  prop- 
erty held  in  trust,  gives  the  children  power 
of  appointment,  and,  in  default  of  its  exercise, 
the  remainder  will  go  to  the  issue  of  the  chil- 
dren.—In  re  Lane's  EJstate,  142  N.  Y.  S.  788. 

Vn.   BIGHTS  AKD  I.IABII.ITIES  OF 
DEVISEES  ANB  LEGATEES. 

(A)   Natnre    ot   Title   and    KlKlita   In    Gen- 
eral. 

i  733  (N.Y.Sur.)  A  legacy  to  the  pastor  of  a 
certain  church  for  saying  masses  for  the  souls 
of  testatrix  and  her  husband  is  payable  to  the 
pastor  of  the  church  at  the  time  of  testatrix's 
death.-In  re  Polchinski,  142  N.  Y.  S.  1066. 

(C)   Advancementa,     Ademption,     Satisfac- 
tion, and  liapae. 

i  775  (N.Y.Sur.)  Where  both  the  legatee  and 
her  only  child  and  issue  predeceased  testatrix, 
the  legacy  lapsed  and  was  distributable  under 
the  residuary  clause  of  the  will:  Decedent's  Es- 
tate Law,  5  29,  as  amended  by  Laws  1912.  c.  384, 
saving  from  extinguishment  a  legacy  bequeathed 
to  a  descendent  who  shall  die  during  testator's 
lifetime,  leaving  a  child  who  shall  survive  testa- 
tor, not  applying  where  both  the  legatee  and  the 
child  predeceased  testatrix  without  leaving  is- 
sue.-In  re  Polchinski,  142  N.  Y.  S.  1066. 

(D)  Bleetion. 

1778  (N.Y.Sup.)  The  right  of  testator's  wid- 
ow to  dower  in  lands  in  New  York  is  governed 
by  its  law,  the  common  law,  as  to  election,  and 
not  b:r  a  statute  of  the  place  of  bis  domicile, 
requiring  any  provision  of  the  will  for  her  to 
be  construed  in  bar  of  her  dower  rights,  ui*. 
less  otherwise  expressed  in  the  will,  unless  she 
files  renunciation  of  such  provisign. — Roessic 
v.  Roessle.  142  N.  Y.  S.  984. 

1782  (N.Y.Sup.)  A  will,  which  gives  all  the 
residue  of  testator's  estate  of  every  nature  and 
wherever  situated,  whether  then  owned  or  aft- 
erwards acquired  by  him,  to  his  wife,  his  son, 
and  his  daughter,  "absolutely  and  in  fee  sim- 
ple,   share    and    share    alike,"    is    inconsistent 
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with  her  also  having  dower,  and  so  requires 
her  to  elect — Roessle  ▼.  Roessle,  142  N.  x.  S. 
984. 

(B)   Abatement. 

i  808  (N.Y.Sur.)  Where  the  will  of  a  guard- 
ian who  had  used  the  funds  of  her  ward  gave 
all  her  property  to  her  daughter  and  to  the 
ward,  her  grandchild,  to  be  divided  equally  be- 
tween them,  and  provided  that  on  the  death  of 
her  grandchild  before  becoming  of  age  his  share 
should  go  to  her  daughter,  the  bequest  to  the 
grandchild  did  not  ic.-lude  the  sum  due  him 
from  the  testator  as  guardian. — In  re  EQein,  142 
N.  T.   S.   557. 

OP)  I<ev*eie*  Cbarsed  on  PropertTi  Bb- 
tate,  or  Interest. 

1822  (N.Y.Sup.)  Will  construed,  and  held 
that  lands  constituting  part  of  the  residuary 
estate  were  not  chargeable  with  the  payment 
of  general  legncieSj  when  testatrix's  personal 
estate  was  found  insufficient  to  satisfy  same. 
— IngersoU  v.  Ingersoll,  142  N.  Y.  S.  217. 

(H)  Told,  Lapaed,   and   Forfeited    Devises 

and  Beaiuests,  and  Proitertr  and 

Interests  Undisposed  of. 

§  853  (N.Y.Sur.)  Where  a  will  bequeathed  the 
income  of  a  certain  sum  to  C.  for  life  and  pro- 
vided that  the  principal  sum  should  be  paid  to 
testator's  grandchildren  at  C.'s  death,  and  where 
C.  predeceased  testator,  C.'s  life  estate  consti- 
tuted a  preceding  limitation  and  not  a  condi- 
tion, and  hence  the  remaindermen  became  en- 
titled to  the  corpus  of  the  trust  upon  testator's 
death.— In  re  Title  Guarantee  &  Trust  Co..  142 
N.  Y.  S.  1070. 

WITNESSES. 

See  Attorney  and  Client,  {  53;    Discovery,  U 
43,  74;    Evidence;    Venue,  i  52. 

n.  OOBIPXiTEMOT. 

(A)  Capaeltr    and    analllleatlons   tn    Gen- 
eral. 

J  37  (N.Y.Sup.)  Where  an  employ^  of  de- 
fendant testified  to  a  telephone  conversation 
with  plnintiff,  and  the  issue  involved  what  was 
said  m  the  conversation,  the  testimony  of  a 
second  employs,  overhearing  what  the  employe 
said  In  the  conversation,  was  admissible. — ^Han- 
cock V.  Hartford  Fire  Ins.  Co.,  142  N.  Y.  S. 
352. 

S  57  (N.Y.Sup.)  In  a  husband's  action  for  di- 
vorce, he  was  not  competent  to  testify  to  non- 
access  bv  reason  of  his  wife's  absence  from 
his  hon!  for  more  than  the  ordinary  period 
of  gestation  immediately  prior  to  the  birth  of 
a  child. — Timmanu  v.  Timmann,  l42  N.  Y.  S. 
298. 

§  60  (N.Y.Sup.)  Under  Code  Civ.  Proc.  S  831. 
providing  that  husband  or  wife  is  not  compe- 
tent to  testify  against  the  other  upon  trial  of 
an  action  founded  upon  adultery,  except  to  dis- 
prove adultery,  a  husband,  suing  for  divorce 
for  adultery,  is  not  competent  to  testify  that 
he  never  made  an  alleged  admission  that  he 
had  condoned  defendant  s  adultery ;  such  evi- 
dence not  being  authorized  by  General  Rules 
of  Practice,  rule  72,  or  Code  Civ.  Proc.  §  1757. 
re<iuiring   plaintiff   to   show   that   there    ia   no 


decree  against  him  for  divorce  for  adnltenr.— 
Biers  V.  Biers,  142  N.  Y.  S.  128. 

in.   EXAMHTATION. 
(A)  Tnklnv  Testimony   In  General. 

1 243  (N.Y.Sup.)  It  was  error  to  exclude 
questions,  asked  a  witness  who  was  testifying 
through  an  interpreter,  and  who  was  mani- 
festly slow-witted,  although  in  some  aspects 
they  might  be  considered  lending,  where  tbejr 
were  not  obnoxiously  so. — Strnad  v.  William 
Messer  Co.,  142  N.  Y.  S.  314. 

(B)  CrosB-Examinatlon    and     Re-examtaa- 
tlon. 

i  268  (N.Y.Sup.)  Certain  answers  by  a  witness 
held  proper,  for  the  purpose  of  preventing  couo- 
sel  from  giving  the  jury  a  wrong  impression  of 
the  testimony  of  the  witness,  so  that  the  coart 
should  have  refused  to  strike  the  answers  as 
voluntary.— People  v.  Stilwell,  142  N.  Y.  S.  628. 

rV.   OKEDIBIUTY,        IMFEACHMENT, 

OONTRADICTIOM.  AHD   OOB- 

ROBOrATION. 

(A)   In   General. 

i  324  (N.Y.Sup.)  Where  defendant  was  called 
as  a  witness  by  plaintiff,  plaintiff  was  not 
bound  by  her  explanation  of  the  transaction, 
where  there  were  many  contradictions  between 
her  testimony  on  the  first  and  second  trials.— 
Littman  v.  Harris,  142  N.  Y.  S.  341. 

fB)  Cbnraeter  and  Condnet  of  Wttnesi. 

S337  (N.Y.Sup.)  Accused  may  be  asked  on 
cross-examination  as  to  any  specific  act  or  thing 
which  may  affect  his  character  and  tend  to 
show  that  he  is  not  worthy  of  belief. — People  v. 
SUlwell,  142  N.  Y.  S.  62& 

(C)   Interest  and  Bias  of  IVltness. 

§363  (N.Y.Sup.)  In  an  action  npon  an  al- 
leged oral  contract  which  was  unwitnessed,  the 
interest  of  the  parties  who  testified  may  be  con 
sidered.— Gordon  v.   Farrell,  142  N.  Y.  S.  491. 

(D)  Inconsistent    Statements    br  Wltneu. 

S  380  (N.Y.Sup.)  A  street  car  company  can- 
not impeach  its  own  witness  who  proved  hostile 
to  it  by  introducing  in  evidence  a  written  re- 
port signed  by  the  witness  at  the  time  of  the 
accident,  and  which  contradicted  his  testimony. 
-Power  v.  Brooklyn  Heights  R.  Co.,  142  N.  T. 
S.  592. 

(B)   Contradletlon  and  Corroboratloa  of 
Witness. 

i  406  (N.Y.Sup.)  In  an  action  against  the  es- 
tate of  a  decedent  upon  a  note,  where  plain- 
tiffs witness  testified  that  the  decedent's  sister 
in  her  last  illness  stated  that  it  had  been  ar- 
ranged that  all  the  property  of  decedent  and 
herself  should  go  to  plaintiff  at  the  death  of  de- 
cedent, evidence  by  another  witness  that  the 
sister  was  unconscious  during  all  of  her  risits 
is  admissible  in  contradiction. — Watson  v.  New- 
eU,  142  N.  Y.  S.  653. 

WORDS  AND  PHRASES. 

"Affirmative    negligence." — Parker    v.    Oswego 
Const.  Co.  (N.  Y.  Sup.)  142  N.  Y.  S.  214. 
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"Any  corporation."— People  T.  Stillwell  (N.  Y. 

Sup.)  142  N.  Y.  S.  881. 
"As  soon  as  possible."— Starges  &  Bum  Mfg. 

Co.  V.  American  Separator  Co.  (N.  T.  Sup.) 

142  N.  T.  S.  697. 
"Banking    boars."— Columbia-Knickerbocker 

Trust  Co.  y.  Miller  (N.  Y.  Sup.)  142  N.  Y. 

S.  440. 
"Burden  of  proof."— In  re  Gedney's  Will  CN. 

Y.  Sur.)  142  N.  Y.  S.  157. 
"Cancel."— In  re  Crawford's  Will  (N.  Y.  Sur.) 

142  N.  Y.  S.  1032. 
"Change  of  grade."— People  ex  reL  CSty  of  New 

York  V.  Hennessy  (N.  Y.  Sup.)  142  N.  Y.  S. 

839. 
"Charges."— In  re  Tuckahoe  Home  Building  & 
•     Loan  Ass'n  (N.  Y.  Snp.)  142  N.   Y.  S.  48. 
"Clear  market  value."— In  re  Penfold's  Estate, 

(N.  Y.  S,ur.)  142  N.  Y.  S.  678. 
"Common  gambler."— People   v.   Weiss   (N.  T. 

Sup.)  142  N.  Y.  S.  1092. 
"Constructive    possession." — Magnetite    Mining 

Co.  V.  Wilmore  Realty  Co.  (N.  Y.  Sup.)  142 

N.  Y.  S.  1094. 
"Costs."- In  re  Board  of  Water  Supply  of  City 

of  New  York  (N.  Y.  Sup.)  142  N.  Y.  S.  801. 
"Counterclaim." — ScognamUlo  v.   Passarelli    (N. 

Y.    Sup.)    142   N.    Y.    S.    382;    Caspary   v. 

Hatch  (N.  Y.  Sup.)  Id.  785. 
"Creditor.''— In  re  Hyatt's  EsUte  (N.  T.  Sur.) 

142  N.  Y.  S.  455. 
"Debt."— Brooks  Bros.  v.  Cassebeer  (N.  T.  Sup.) 

142  N.  Y.  S.  781. 
"End  of  the  will."-In  re  Reisner's  Will  (N.  X. 

Sur.)  142  N.  Y.  S.  1074. 
"Estate  in  expectancy."— Clark  v.    Orosh    (N, 

Y.  Sup.)  142  N.  Y.  S.  966. 
"Express   trust."— Central   Trust   Co.   of  New 

York  v.  Gaffney  (N.  Y.  Sup.)  142  N.  Y.  S. 

90^. 
"Extra  allowance."— Derrico  t.  MuUer  (N.   Y. 

Sup.)  142  N.  Y.   S.  479. 
"Final  Judgment."— Rasteller  v.  Hoenninger  (N. 

Y.  Sup.)  142  N.  y.  S.  962. 
"Fly-power."— Carlisle  v.   Norris  (N.   Y.   Sup.) 

142  N.  Y.  S.  393. 
"Free  ice."— Hudson   River   Ice  Co.   v.   Brady 

(N.  Y.  Sup.)  142  N.  y.  S.  819. 
"Gift   to   a   class."— In   re    Sandhusen    (N.    Y. 

Sur.)   142  N.  Y.  S.  460. 
"Hydrogen  peroxide."— People  t.  Straus  (N.  Y. 

Sup.)  142  N.  Y.  S.  326. 
"Inferior   court."— De   Leyer   v.   Britt   (N.   Y. 

Sup.)  142  N.  Y.  8.  752. 
"Investment"— Rice   y.    Halsey    (N.    Y.    Sup.) 

142  N.   Y.   S.  58. 
"Kidnapping."— People  y.  Micelli  (N.  Y.  Sup.) 

142  N.  Y.  S.  102. 
"Larceny."— People    y.    Bretton    (N.    Y.    Sup.) 

142  N.  y.  S.  256;    People  y.  Arnstein  (N. 

Y.  Sup.)  Id.  842. 
"Lawful  issue."— In  re  Cromwell  (N.  Y.  Sur.) 

142   N.   y.   S.  553. 
"Lease." — Ettinger  v.  Christian   Schuck  &  Co. 

(N.  Y.  Sup.)  142  N.  Y.  S.  481. 
"Meal." — People  ex  rel.  Goodyear  y.  Friedman 

(N.  Y.  Sup.)  142  N.  Y.  S.  307. 
"Member  of  bar."— In  re  Wray  (N.  Y.   Sup.) 

142  N.   Y.   S.  186. 


"Misfeasance."— Condon  v.  Exton-Hall  Broker- 
age &  Vessel  Agency  (N.  Y.  City  Ct)  142 

N.  y.  S.  548. 
"Negligence."— Childs  y.  White  (N.  Y.  Sup.)  142 

N.  Y.  S.  732. 
"Net  earnings  rule." — People  ex  reL  Third  Ave. 

R.  Co.  V.   State  Board   of  Tax  Com'rs  (N. 

Y.  Sup.)  142  N.  Y.  S.  986. 
"Nominal  damages." — Bemey  v.  Adriance  (N.  Y. 

Sup.)  142  N.  Y.  S.  748. 
"Nonfeasance."- Condon  v.  Exton-Hall  Broker- 
age &  Vessel  Agency  (N.  Y.  City  Ct.)  142 

N.  Y.  S.  5-18. 
"Not  good."— Columbia-Knickerbocker  Trust  Co. 

y.  MiUer  (N.  Y.  Sup.)  142  N.  Y.  S.  440. 
"Other  evidence."— People  v.  Shaw  (N.  Y.  Sup.) 

142  N.  Y.  S.  782. 
"Person."— Ackert   v.    City    of    New    York    (N. 

Y.   Sup.)  142  N.  Y.   S.   65. 
"Personal  and  incidental  expenses. "-^People  ex 

rel.  Van  Zandt  v.  Prendergast  (N.  Y.  Sup.) 

142  N.  Y.  S.  611. 
"Pertinent."— In  re  Smith  (N.  Y.  Sur.)  142  N. 

Y.   S.   151. 
"Practice."-People  y.  Firth  (N.  Y.  Sup.)  142 

N.  Y.  S.  634. 
"Premises."— In  re  Henry  (N,  Y.  Sup.)  142  N. 

Y.  S.  485. 
"Profits."- Brooks   Bros.  y.   Cassebeer   (N.    Y. 

Sup.)  142  N.  Y.  S.  781. 
"Public  place."— People  y.  Sonle  (N.  Y.  Co.  Ct.) 

142  N,  y.  S.  87& 
"Rape  in  the  second  degree."— People  v.  Doyle 

(N.  y.  Sup.)  142  N.  Y.  S.  884. 
"Real  party  in  interest."— Whiting  y.  Glass  (N. 

Y.  Sup.)  142  N.  Y.  S.  512. 
"Recovery.''- WoUe  v.  Mack  (N.  X.  Sup.)  142 

N.   Y.  S.  433. 
"Relevant."— In  re  Smith  (N.  Y.  Sur.)  142  N. 

Y.   S.  151. 
"Replevin." — Scognamillo  v.   Passarelli    (N.   Y. 

Sup.)  142  N.  Y.  S.  382. 
"Scrip  dividends."— Bankers'  Trust  Co.  v.  R.  B. 

Dietz  Co.  (N.  Y.  Sup.)  142  N.  Y.  S.  847. 
"Senile   dementia."— In   re   Gedney's   Will    (N. 

Y.   Sur.)   142   N.   Y.   S.   157. 
"Services." — Drew  v.  Village  of  White   Plains 

(N.  Y.  Sup.)  142  N.  Y.  S.  677. 
"Stay." — Armenti  v.   Brooklyn  Union  Gas   Co. 

(N.  Y.   Sup.)   142  N.  Y.   S.   420. 
"Structure." — Armenti  v.  Brooklyn  Union   Gas 

Ca  (N.  Y.  Sup.)  142  N.  Y.  S.  420. 
"Suit"— Barton  y.  Reynolds  (N.  Y.  Sup.)  142 

N.  Y.  S.  895. 
"Supplies  furnished  or  to  be  furnished."- Drew 

v.  Village  of  White  Plains  (N.  Y.  Sup.)  142 

N.  Y.  S.  577. 
"Testamentary    capacity." — In    re    Browninc'a 

Will  (N.  Y.  Sur.)  142  N.  Y.  S.  683. 
"Trustee."— Whiting  v.  Glass  (N.  Y.  Sup.)  142 

N.  y.  8.  612, 

WORK  AND  LABOR. 

See  Mechanics'  Liens;    Payment  {  73;    Plead- 
ing, §  237. 

I  12  (N.Y.Sup.)  Nonperformance  of  terms  of 
contract  by  plaintiff  held  to  defeat  a  recovery 
on   quantum   meruit  for  labor  performed   and 


For  eases  lo  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Indexes  see  same  topic  and  section  (i)  NUMBER 


Digitized  by  VjOOQIC 


Work  and  Zialiov 


142  NEW  TORK  SUPPLEMENT 


1232 


materials  furnished. — Automatic  Refrigerating 
Co.  y.  New  York  Independent  Meat  Co.,  142 
N.   Y.   S.  478.' 

i  14  (N.T.Sup.)  Where  a  contract  for  -the 
filling  of  land  and  the  excavation  of  a  stream 
and  harbor  required  monthly  payments,  and 
t^be  owner  defaulted  in  those  payments  without 
giving  any  reason,  the  contractor  might  at  his 
election  treat  the  nonpayment  as  a  breach  and 
sue  for  the  value  of  the  work  performed. — At- 


lantic, Gulf  &  Padfle  Co.  ▼.  Woodmen  Bealty 
Co.,  142  N.  T.  S.  963. 

WRITS. 

See  Certiorari;    Execution;     Habeas   Corpus; 
Injunction;    Mandamus;    Process;    Replevin. 

YEAR. 

See  Landlord  and  Tenant 
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